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TO 

JOHN  BARFIELD,  Esq. 

OF  THATCHAM,  BERKS. 


DEAR  SIR, 

IT  affords  me  much  pleasure  to  present 
you  with  some  fruU  of  those  habiis  of  application,  which 
your  fostering  care  and  example  formed  in  my  mind  during 
the  Jhe  years  I  had  the  happiness  cf  residing  in  your  family^ 
and  receiving  the  adeaniage  of  your  kind  advice  and  in- 
strueHon. 

The  nalue  of  your  good  opinion  I  shall 
ever  esteem;  and  wOh  unfeigned  affection  and  grjaiiiude 
beg  to  dedicate  this  EdUion  of  the f Mowing  Treatise  to  you, 
m  testimony  qf  the  unsuUied  integrity  which  has  characterised 
your  long  and  prosperous  professional  career,  and  of  the 
acknowledged  benevolence  and  philanthropy  which  stand 
prO'eminent  among  the  many  virtues  of  your  private  Ufcp 

I  remain, 

My  Dear  SO, 

Your  faithful  Friend,  and 

ObecUent  Servtmt, 
The  EDITOR. 
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ADVERTISEMENT 

TO 

THE  SIXTH  EDITION. 

m^taBsassBssBssBm 

jVuMEROUS  Additions  and  Corrections  have 
been  made  in  the  present  Edition;  in  particular, 
the  latest  Cases  have  been  introduced  throughout 
the  Work.  A  third  Volume,  containing  a  great 
variety  of  Mortgage  Precedents  adapted  to  the 
!  present  day,  will  be  very  shortly  published,  and  may 
be  pm-chased  separately,  by  Gentlemen  already  pos- 
sessing former  Editions  of  this  Work. 

The  paging  in  this  Sixth  Edition  is  made 
conformable  to  the  Fifth.  But  in  consequence  of 
the  Additions,  it  vi^ill  be  observed,  that  the  letters 
a,  &,  c,  &c.  have  been  added  where  the  folio  has 
contained  a  portion  of  matter  exceeding  the  usual 
length  of  a  page. 

A  Table  of  Parallel  Reference  is  added  to 
this  Edition,  in  order  to  shew  where  the  subject- 
matter  of  the  Fourth  Edition  will  be  found  in  the 
Fifth  and  Sixth. 

Trinity  Term,  1026. 


PREFACE 


TO 


THE  FIFTH  EDITION. 


JL.HE  9UBJECT  of  the  ensuing  Treatise  is  one  of 
Tery  general  interest.  It  embraces  an  extensive 
▼aiiety  of  particulars  relative  to  the  n6gotiati<m  of 
a  lai^  portion  of  human  a&irs.  Every  possessoi 
of  property  is  more  or  less  connected  with  some 
Mortgage  transaction— -either  personally,  or  by 
those  through  whom  his  title  is  derived.  A  know- 
ledge therefore  oi  the  operation  and  effect  of  a 
Mortgage  security  must  be  very  desirable  to  all  who 
stand  in  the  relation  of  lender  and  borrower,  aqd 
especially  to  those  from  whom  a  ready  and  intimate 
acqufiintance  with  tbe  subject  is  prafbasionidly  re- 
quired. •.  To  assist  in  communicating  accurate  and 
useful  information  on  this  branch  of  l^al  learning, 
was  the  curiginal  design  of  the  piesent  undertaking ; 
and  the  Editor  hopes,  ihft  in  the  iunple  field  of 
annotation  into  which  he  has  been  imperceptibly 
led,  he  has  not  lost  sight  of  the  grand  object  to 


viii  editor's  preface, 

which  the  learned  Author's  laborious  and  success^ 
fill  exertions  have  been  so  eminently  directed. 

By  the  Preface  to  the  First  Edition  it  appears 
that  the  Author  at  one  time  proposed  to  himself  a 
more  confined  mj^^6;Jij5|t«gt^i8  subject;  but 
recollecting  the  trequeht  einbarrassments  he  had 
himself  experienced  in  his  studies,  from  books 
written  as  if  intended  more  for  the  perusal  of  adepts 
in  science,  than  for  th^  instruction  ojT  the  unlearned, 
he  thought '  it  most  conformable  to  nis  original  de- 
sign, which  was  to  smooth  the  way  for  others ; 
to  sacrifice  conciseness  "io"'  perspicuity  and  accu- 
racy—preferring the  imputation  of  being  prolix  am| 
le^aa8rta4hmt>iolt  ImBgitibmirifKt^fmptib^t^.  ^■ 

> '  Itt>1llfi^i  the  EtHtot  hoi  {i$nd<i»i<lif  hlM  ilutho^,  be- 
ffttt^  h  'fm  ak  wUsb  ^  1^  iii  ^  n^^jils  pdi^^l^ 
witfep  mkb  6^irit  and  g«ni«s  x)f  the  oA^tA  pl«ai  f 
jdJd  beca^,  ii^'SQ  iai^itant -^  pmitukmtiH  C&4 
Idtm,  Vlkher^  gtSeat  stak^  both  of  pi^pcffty  Sitid 
4iikta.^t&t  Ari'^peti^ixg,  nothing  dAii  W  Mote  itt-i 
^vkibikiklMk  ^  Aippacnt  of  atebigtfdub  d<tti£^iiiMiit$ij£ 
if(  the  wt^et^.  •  '        I-:,..'.,.  ■■■■A,  :.■ 

■  il^ir  teitt  lMok«  aye  tk^tidiy  d^M(pf6Mdi  Sotae 
idtirely  w^tm.  thd  heMs'  ijf\ii^\  aud  v^er  tdHMfr 
ti^rt  Mi<  ti!i4  i«afsoni»  strid'  litrthMlty  of  «lidl^  ^^ 
ti»M>.  Bokel  Wd^  ^  nibi^  <l^d<^i6  p!^,  a&<i 
ifluymt^  -by  t:oMiitai<idoni$  tod  Mkm|>lie«r,  ^  flA^ 
«ti^8«i»  dotrtrines  of  the  subjitet  lori  vrtiic'h  they 
t#eat  ;•  While  tythets  correct  iirid  inethto<Kse  the  ail- 
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TO   THE    FIFTH    EDITION.  IX 

thoiities/  epitomise  the  cases,  and  pre&ce  each  pa- 
ragraph with  an  elementary  principle,  followed  up 
with  an  abridgment  of  the.  adjudication  whereon  it 
is  founded.  Mr.  Powell's  Treatise  on  the  Law  of 
Mortgages  is  a  book  of  this  latter  class :  and  if  the 
annotations  (which  profess  to  be  a  continuation  .of 
the  original  work,  rather  than  an  assemblage  of 
short  notes  on  questionable  points)  had  exhibited  a 
different  mode  of  compilation,  a  singular  discre- 
pancy would  ■  have  been  observable  ;  engendering 
indeed  a  just  suspicion  that  the  Editor  had  not 
duly  appreciated  the  intent  of  his  Author's  under- 
taking. 

To  the  Student  this  work  was  originally  ad- 
dressed ;  but  the  subsequent  editions  have  rendered 
it  pre-eminently  useful  to  the  practical  Lawyer,  in 
discovering  to  him  parallel  cases,  and  in  furnishing 
him  with  a  systematic  body  of  law  on  a  subject  of 
very  frequent  recurrence.  In  short,  the  high  repu- 
tation of  the  original  Work  renders  it  an  indispen- 
sable part  of  every  Lawyer's  Library.  It  was  the 
scarcity  of  so  valuable  a  Treatise,  that  induced  the 
Editor  to  undertake  the  task  of  preparing  a  new 
edition  for  the  press  ;  and  he  conceived  that  by 
adding  the  subsequent  decisions  and  other  practical 
information,  he  should  be  forwarding  the  design 
of  the  learned  Author.    The  Editor's  object  has 

*  ■ 

been  to  make  the  present  edition  of  Mr.  Powell's 
Work  a  comprehensive  digest  of  the  theory  and 
practice  of  Conveyancing,  with  reference  to  Mprt* 
gage  securities.  ^ 

Vol.  I.  b 
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X  editor's  preface, 

Bot  to  state  maie  particuhurly  what  has  been  dcme 
on  the  occasion  of  this  re-puUkationy 

1st.  The  paging  of  the  fourth  edition  has  been 
preserved,  and  uniformly  referred  to^  except  where 
the  contrary  has  been  expressly  noticed.  In  the 
Analytical  table  of  Contents,  as  also  m  the  tMe 
of  Cases,  and  in  the  Index,  the  figures  refers  to 
the  paging  of  the  fifth  Edition. 

2dly.  Marginal  reductions  of  the  principal  points 
of  each  paragraph  have  been  added  throughout. 
The  aim  in  this  has  been  to  detect  the  principle 
or  general  rule ;  and  the  Editor  places  much  con- 
fidence in  this  part  of  his  undertaking,  as  he  feels 
persuaded  it  will  materially  assist  research,  and 
greatly  facilitate  the  general  comprehension  of  the 
Work. 

3dly.  The  cases  cited  by  the  learned  Author  have 
been  examined,  and  all  other  cases  bearing  on  the 
subject,  as  well  prior  as  subsequent,  which  a  dili* 
gent  research  could  discover,  have  been  added  in 
the  notes.  The  produce,  however,  actually  exhi- 
bited, bears  a  small  proportion  to  the  number 
rejected,  and  which  the  anxiety  of  collecting  all 
the  authorities  made  it  necessary  to  review.  Re- 
ferences also  have  been  made  to  text  writers  ; 
and  questionable  doctrines  have  been  stated  and 
examined  with  a  desire  rather  to  reconcile,  than 
to  increase  doubts. 

4thly.  A  new  table  of  Cases,  cited  in  the  text 
and  notes  (which  amount  to  several  thousand),  *  and 

*  Greatly  angmented  in  thU  Sixth  Edition. 
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TO  TH*  FI*tH   fiDITION,  Xi 

Anatytk^al  tabled  of  Contents  to  both  volumes  have 
been  {Hefixed. 

jfthly.  An  Appendix  of  Precedents  *  has  been  an- 
n^xed)  containing  a  great  variety  of  forms,  arranged 
oa  tSBi  entirely  new  plan.  The  first  number  consists 
of  forms  in  constant  use,  to  which  the  subsequent 
drafts  refer.  One  object  in  this  arrangement  has 
been  to  save  the  repetition  of  the  usual  set  of 
mortgage  recitals,  provisoes,  and  covenants,  which, 
if  inserted  in  the  thirty  succeeding  numbers,  would 
have  swollen  the  Appendix  to  an  unwieldy  and 
expensive  length.  The  convenience  of  having 
these  common  forms  in  a  separate  shape  is  too 
obvious  to  require  comment, 

6thly.  A  new  and  copious  Index  is  subjoined,  as 
well  to  the  principal  matters  as  to  the  Appendix, 
and 

7thly.  It  may  not  be  amiss  to  mention,  that  se- 
veral  of  the  notes  contain  almost  complete  treatises 
on  various  subjects  connected  with  Mortgage  trans- 
actions. Among  these,  the  notes  on  Receivers, 
Attendant  Terms,  Judgments,  and  the  Statute  of 
jtations,  are  conspicuous. 


In  taking  leave  of  an  old  and  instructive  Com- 
panion, the  Editor  is  affected  with  emotions  of  the 
liveliest  gratitude  for  the  extensive  advantages  he 
has  derived  from  a  preparation  of  the  ensuing  sheets 

*  Fonnlng  a  separate  Votome  in  this  Sixtli  Edition. 
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xii  editor's  preface. 

for  the  press ;  and  he  sincerely  hopes  that  the  lar 
hours  of  the  Learned  Author  will  not  be  unaided 
by  his  humble  annotations,  in  communicating  use- 
ful information  to  others.— For  a  generous  exte- 
nuation of  the  numerous  errors  and  imperfections 
which  a  learned  and  experienced  eye  will  easily 
discover,  the  Editor  trusts  to  that  candour  and 
liberality  with  which  the  criticisms  of  the  Pro- 
fession are  ever  accompanied. 

In  conclusion,  the  Editor  desires  to  express  his 
thankfulness  to  his  friend  Reyell  Philips,  Esq. 
of  the  Middle  Temple,  for  the  kind  assistance  he 
has  afforded  him  during  the  progress  of  the  Work« 

5,  Old  Square,  Lincoik*S'Inn, 
m  Sept.  1822. 
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TThE  Fourth  Edition  of  this  Work  was  published  in  1799. 
On  the  publicadon  of  the  Fifth  Edition  in  1822,  it  was  con- 
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REMARKS  OF  LEARNED  AUTHORS, 

ON   THS  MERITS  OF  TIVS  WORK. 


Mr.  Fonblanqub* 

In  Mr.  Powell's  Tr€aii$e,  the  whole  mtjeet  relative  to  the 
Law  of  Mortgages,  u  amtidered  with  great  exactnete  and 
di$erimiaatum.^2  Fonb.  M4,  6th  Edition. 

Mr.  Butler* 

Few  parti  of  the  law  lead  to  the  ducamtm  of  more  exteneive 
tJT  ueefkl  learning  than  the  Law  of  Mortgage*.  The  Reader  will 
find  eoerg  thing  relating  to  that  eomprdkentive  nbfeet,  eoVeeted 
with  great  induitrg  and  ingenaitg  m  the  Law  of  Mortgages 
by  Mr.  Powell.— Batler's  Co.  litt  205,  a.  237,  a. 

Mr.  Barton* 

Powell  on  Mortgages,  is  a  booh  to  which  I  woM  caR  the 
Stftdent^g  particelar  attention^  not  anhf  on  accomU  of  the  able  and 
odenHfic  manner  in  which  the  learning  upon  the  auhjeet  ii  die- 
tm$$edf  but  beeau»e  the  law  relating  to  Morigagei  has^  in  Utvor 
riou»  ramijleatiom,  a  very  intimate  connection  with  abnott  everg 
other  branch  of  convegamdng  ;  and  m  order  to  $hew  thii  connect 
tion,  and  render  the  Treatite  ai  generdUg  inUrueiiee  a$  poteible, 
ike  Author,  in  coUeeting  the  cases  upon  the  subject,  hasto  stated 
them  (foAere  theg  admitted  of  it),  as  to  shew  not  onfy  their  imme- 
diate relation  to  the  particular  Law  of  Mortgages,  but  their 
prineiples  and  tendenegmik  regard  to  the  laws  of  property  in 
general.  The  Author  has,  indeed,  in  this  Treatise,  contrived  to 
introduce  wsore  general  law  than  is  perhaps  to  be  found  in  ang 
other  single  Treatise  upon  ang  legal  euhjed* — 1  Barton's  Elem. 
^on.  Intr.  xxxi.  1st  Edition. 

Mr.  Preston  also  adds  his  testimony  to  the  merits  of 
Mr.  PoweWs  worh,  in  the  third  volume  of  his  Conveyancing^ 
J9.4G0,  and  in  9  Abs.  288. 
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with  power  of  tale,  ib.  10,  11,  |^— JBoad  4U>  perform  covenants,  13,  14* 
Mortgage  bond,  15,  16,  n« 

Chap.  II. 

€f  the  PiMeMtiom  of  the  tkhug  moriffaged,  amd  wkm  ii  omghi  to 
be  ffiffen  bg  the  Mortgagor  to  the  Mortgagee* 

Stattttet  reqaifinjg  mortgage  to  be  fkee  from  fraud,  16,  IT.— Utifity  of  omM- 
gage  botd,  16,  n.«>W1iat  may  be  mortgaged,  and  wbat  not,  17,  Se  n.«— 
Mortgage  by  tenant  at  wffl,  18.— Mortgage  by  tenant  in  tail  and  re- 
mainder*man,  ib.— Joint-tenants,  lb.— Of  mortgages  by  expectant  heirs, 
18,  n.— Retention  of  possession,  when  a  fraud,  19,  ffl,  ft,  A  n.— Statute 
of  frandolent  conveyances,  SO^  n.— Mortgage  of  cfaoses  in  actio^  del»ts, 
tolls,  corporation  bonds,  canal  shares,  and  legacies,  S4,  n.— Mortgage 
of  vessels  at  sea,  S5.— Mortgage  of  ships  in  river,  80,— ^Requisites  tn 
mor^agie  of  ship,  SS,  n.— ^hip  Registry  Act,  ib.— Registered  mort- 
gagee not  affected  by  banhruptey  of  mortgagor,  ib.— Mortgagee  l^gal 
owner,  and  liable  to  repair,  31,  n.— £ffect  of  delivery  of  bfXL  of  sale  of 
ship  at  sea^  35.— Mortgage  of  goods  at  sea,  f  6.— Bin  of  lading,  S6,  n. 
fr,  n.  S^,  n.  30.— Stoppage  in  transitu,  ir.— Observations  on  lAekbmrMm 
V,  Miu9Hy  28,  n.— Mortgage  by  fiictor  or  agent,  ib.  29,  n.— Liability  of 
legistered  owners  not  varied  by  private  agreement  or  informal  bfl^  of 
salf^  31,  a.— Possession  after  mortgage  no  fraud,  if  delivery  caonoClv^ 
m|ide,  31— ilor  if  possession  be  wittioot  privity  of  assignee,  lb.  n.— Qiftv 
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lo  (Nuol  Of hlwt»  liS.  147,  n.  tA%  9#  60.^IHIil  PMy  li«  4MMffrf  tar 

143.— Triiftt  coofftwed  ^  answer,  or  Adinilt^  by  trost^e,  bUi4U>g»  ib.  a. 
l3}.^Paro1  efideoce  not  tdimtted  betwefn  co-mortgagoft  to  4iicb«l1ge 
a«6eU  of  ooe  deceased,  14^-^iior  u>  sbf  W,  tb«t  t>y  ofun^flg  «zecm9r, 
tet»utor  meaut  to  cancel  bis  debt,  il).-^proviso  f4»r  redomptioip  ftfipplifd  by 
p«rol,  l9l*— Equitable  mortgage,  ibi  n.^Debt  tbe  pripc^pai,  Uad  tbe 
incident,  149«— Mortgagor  nefd  n^t  joia  in  trgosfer  of  ffioftgagei  IM^ 
i|p|e«»  inortgagee  be  m  possf^ssioya,  l^3-^b«(  desirablo  that  he  fhould  joio, 
)^«,  n.<-^  not,  notice  of  tr^osfer  sbfHild  be  given  bw,  l^p,-<-Wben 
new  covenant  for  payfnant  of  fnoney  iipc#i«ary»  ^bf««fOf  tiiriiip|  arrears 
of  interest  into  principal,  154,  n«— Mortgagor,  how  affected  by  account 
between  mortgagee  and  assignee,  ib« 

Chap.  VIL 

Of  the  Intereii  of  a  Mortgagor  in  the  Premiseu  mortgaged  by  him. 

Mortgagor's  interest  till  deftiolt,  155.'— Mortgagor  and  tenant  at  will  com- 
pared, ib.— Pr?tent  view  of  mortgagor's  Interest  till  d^fimlt,  157,  n.— 
Late  views  of  this  subject  both  at  law  and  in  equity,  with  distinction 
<hspeoii,  ib.«>»if ortgagor  not  m,  ^lissetsor  at  cUcii^n,  bmi  bis  aanant  a 
ticspamer,  157,  S.  liSiw— Mortgagor'a  lessee  may  be  cvieUd  by  ejectment 
«CflMftga0ea  witboat  nalioe  of  f«artgage,  er  notaca  to  qnk,  159^^- 
lifmee,  to  fa^eecare,  ahepld  eaamaM lessor's  tkle,  i«o.«r-Lessee  net  liable 
i»  action  far  amMie  profiu,  l^l.-^£q4)lemenU,  161,  f,  n^^MoKgagpr 
faamaA  by  bia  awn  lease,  liS^and  mattgagee  too,  if  be  acknesvledge  It, 
ik^-CaecBaot  far  mortgagor  to  ea|oy  cUl  deAmlt  nina  vitb  aeslgameat 
mf  puaiigate,  1b.-»*>Effect  of  martg agee>  MimissioB,  Ibat  ba  is  out  of  pos- 
aaasiim,  lM.p^VaBla  by  mertgager  rsatraimM,  lM.-^Martgagor  aaaaot 
iMraMefgafeebyAoe  and  nanrdatfa,  ib*f«nBsr  ifispaie  nMrtgagae's  titJr* 
tigw^or  iset  '«p  psiar  leaas  a«aios4  4gefCmeal  by  qsaftgafae,  ib.  fh^ 
Reeovary  by  tanaat  in  tail  oMfinma  piiar  mafUgayat  lM.mMpi«gagor  in 
powassbm  gabm  pariah  aettlen^Mir,  iMtoriUiStaading  aataite  aaortsaged  |o 
IbJI  aasaaat,  i^  7«  n*-Morjgagee  s|ia)l  fiot  be  fait  to  bis  tad<M<a»s 
esiiimpiff,  I4ie.«— Mortgagee  boend  to  es-assign  on  tender  ef  principal,  ia- 
<eiaat^  and  4msts,  fb.««-Stalate  ctaymg  proceediags  .ob  pagraMat  of  aMvey 
lato  oonrt,  ib.^Reeeiit  cases  at  lasrxnp  this  s^aitnte,  1^,  it^-r-ftaa^t 
eases  In  4^aity  on  tbe  aame  statete,  170,  «i.««-MQrigagor  la  posamswa  amy 
vale  for  batghlsaf  tbe  ahire,  andsonmym«r$ga9rajf  inposseariau,  ib. 

Ciup.  vnt 

» 

Cfthe  InJtfsreiU  of  fU  JtUrfgug^, 

Moftgagee'a  estate  before  forfeiture,  iT-V'^J^et^^es  by  mortgayor^  void 
against  mortgagee,  jlb.-</Hitr44  if  lease  Im:  prior  to  mortgage,  }7V*bat 
mortgagee  jnay. -recover  in  c^tment^  itv-^-Advaatag^  pf  j^ase  prior  to 
mortgage  ia,  4hat  mortgagee  may  dUlxala  witlmj^t  (ejtcMn^nt,  174,  n.— 
3fprtfSgee,  on  giving  tenant.nptip^. of  .mortgage^  ,anti^ed  to  growing  rent 
jm4  rimt  inan^ar,  17^  tr^  ^job.  176,  ^.--W.hat  if  lease  b^  before  or 
after  moi^gaj^e^  i76,  iv— Qf  recovery  of  poA^ffssioo  from  mortjgagpr,  ib. 
Mimtifl\$or  and  mort^^ce  ebonld  joi^  m  ^rantin^  leases,  177,  n.  18(».— 
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litefCBt,  not  rent,  tecured  by  mortgage,  175,  n.— Of  attornment,  173, 
174,  D.^*Mortgagee  of  leaseholds  for  whole  term  liable  for  reii.t  and 
tvpatrs,  178. 184— though  he  lose  bis  money  or  never  enter,  178.— Re- 
servatioii  of  a  day  out  of  term  saves  mortgagee,  I8i.— Equitable  mort- 
gagee compellable  l«  take  whole  term,  188.— *Of  assignees  acceptance 
of  lease  in  bankroptey,  lb.  a.— If  mortgagee  enter  be  becomes  sabject 
to  covenaals,  188, 3, 4,  a.— Demand  of  rent  eqnal  to  actual  entry,  183,  n. 
184^  ilf— Mortgagee  of  ship  not  liable  for  necessaries,  but  mast  repair, 
tB$f  B.— ^^ntion  to  mortgagee  to  take  ander-lease  instead  of  asstgamant, 
and  indemnity  against  rent,  185,  n«— Of  covenants  mnning  with  land, 
187w**TiU  foreclosare,  mortgagee  has  but  a  chattel,  ib.— Mortgagee  in 
poesession  cannot  lease  to  bind  mortgagmr,  188«— Mortgagee  cannot  cut 
dmbcr,  188,  ^.-^Expences  convertible  into  principal,  189.— Mortgagee 
eatidad  to  benefit  of  attendant  terms,  lb.— and  to  good  title  ac<;pilred 
after  mortgage,  190*— Renewals,  ib.  n.*— Recovery  by  tenant  In  tail  lets 
in  pcaceding  inenmbrance,  ib.-«>Effect  of  tenant  in  taiFs  bankraptcy  on 
mortgage  made  by  him,  l^l^x-Amignees  take  sabject  to  all  equities  of 
haakrapt,  193,  n.^— Renewed  tenns  anore  to  nwrtgagee,  19.'>.«*-0f  re- 
newals la  Ireland,  lMw—Morl|pigee  obliged  to  repair,  ib.— Mortgage  of 
advDwsoB,  iM'.^-^imonlacal  presentation,   197,  a.— Nominee   of  mort- 
gagee la  by  wnmg,  bat  his  title  good,  198. — Instead  of  foreclosing,  mort- 
gagee ihoald  pray  sda  of  advowson,  199.— Devise  for  payment  of  debts, 
Wk"  flhnple-€Witraet  debts  carry-Interest,  when,  U>.  802^-*Cancelladon 
•f  debt,  80S,  S.-^Moftgagee  not  gailty  of  maintenance   !n  defending 
title,  803    ihaald  ba  party  to  sails  ceafiemfaig^  ib.  n.— bat  mast  deliver 
deeds  to  prior  Incumbrancer,  of  whom  he  has  notice,  204.— -Mortgagee 
not  compellaUe  to  surrender  old  lease  for  lives,  ib.^may  pursue  all  his 
remedies  at  once,  ib.-^no  right  to  shew  title<4leeds,  813,  n. — Solicitor, 
though  he  has  lien  on«  cannot  pledge  deeds,  803,  n.— Infant  mortgagees 
enabled  and  compellable  to  convey  by  order  of  conrt,  nnder  statute  of 
Anne,  805«  Si  n.— Infant  must  be  a  trustee  not  having  legal  estate  bjr 
mistake,  fO$,  a*-^  Oeo.  4.  c.  74.  consolidated  act  relating  to  Infant, 
lanatiCy  or  absent  trnstees,  ib.— may  convey  by  fine  or  recovery,  806, 7* 
Onler  unnecessary,  if  infant  consents^  808,  n.- Mode  of  procuring  order, 
806,  n.— Trustees  under  power,  having  interest  or  doty  .to  perform, 
anthoriied  to  convey  to  new  trustees,  807,  n.— Lunatic  mortgagees,  809. 
Mortgagee  a  purchaser  pro  tanio^  811«— *Settlement  after  marriage,  void 
against  mortgage,  ib.  n.— Collaterals  in  marriage  settlement,  volunteers, 
818,  nd— Mortgagee  cannot  bar  mortgagor  by  fine  and  non-claim,  or  re- 
covery, 818.— Mortgage  not  an  estoppel,  ib.  Sc  n.— Mortgagee  may  gain 
parish  settlement,  818— •and  after  seven  years  in  possession,  may  vote 
at  elections  and  sit  in  pariiament,  813.— Charge  of  debts  generally^ 
exonerates  pnrchaser»  814. 


C^AP.    IX- 

^  4fe  ObHgmtwm  #f « Jfor^^ar  t0  9m  to  the  ApfUe^HdH  of 

ktt  PurdUwe-monqf. 

Mortgagor^  when  liable  to  see  money  applied^  814.— Power  to  executor  to 
sell  ior  payment  of  debts,  8l5.r-^eir  entitled  after  debts  paidt  816«— 

.  First  imst  to  pay  debts  .generally,  purchaser  exonerated,  817— coa<r4  of 
scheduled  debts,  818,  n.— Payment  to  executor  enough,  when,  819.-* 
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Charge  of  debts  generally,  same  as  devise  for  that  pnrpose,  ttOy  n.-« 
General  rule  as  to  unspecified  and  scheduled  debts,  2tl.  228.  231.— Es- 
tate to  be  sold  and  5/.  paid  to  A.,  purchaser  mast  see  it  paid,  sonird  if 
estate  to  be  sold  generally,  222.— Executor  may  sell  term  for  his  own  debt, 
22S.^Of  a  sale  pendente  lite  by  creditors,  223^  4.— Devise  to  sell  and  pay 
debts  and  legacies,  purchaser  exonerated,  225 — ewtri  if  to  pay  legacies 
only,  229— or  mortgages  and  legacies,  233.— Person  advancing  money 
under  act  of  parliament  must  see  it  applied,  226.-— Of  advancing  money 
for  payment  of  debts  ascertained  by  report,  227.— Of  paying  money  into 
Bank  of  England,  228.— Power  to  sell  includes  power  to  give  disdiarge 
for  purchase-money,  $emb,y  235.— Purchaser  bound  to  see  his  money  ap* 
plied  only  where  there  are  no  trustees ;  if  there  are  trustees,  they  can 

-  give  good  discharges,  237.— Payment  to  trustees  enough,  239.— Exonerat- 
ing clause  may  be  implied,  ib.  n.— Latest  general  rule,  240,  n.— ^Deed  to 
be  construed  from  moment  of  its  execution,  ib.— Of  clause  to  alter  and 
vary  securities,  ib.— Cases  where  purchaser  should  see  his  money  ap- 
pliml,  241,  n.  242,  n.— Gases  where  be  is  exonerated  from  that  burthen, 

-  343,  n.— Power  to  give  receipts  not  transferrable,  242.- One  trustee 
renouncing,  power  remains  to  others,  243.— Devile  to  two  or  three 
trustees  and  the  survivor,  244.  246,  n.— Delegation  of  powers,  246,  n.-*- 

'  Of  disclaimer,  247,  n.— Disclaimer  by  trustees   appointed  by  deed  or 

•  will,  248,  n.— Effect  of  disclaimer  on  powers,  249,  n.— Need  not  be  by 

•  matter  of  record,  or  by  deed,  ib.— 'Release  no  evidence  of  acceptance, 
!  249,  n.— Mode  of  changing  trustees  under  power  for-  that  purpose, 

250,  n.— One  executor  may  release,  but  one  tmstee  cannot,  ib. 

Chap.  X. 
Of  the  Equity  of  Redemption, 

Equity  of  redemption  defined,  250— is  a  title  in  equity  and  an  estate  rather 
than  a  right,  251 — may  descend,  be  granted,  and  be  devbed,  252 — may 
be  aliened  by  deed,  ib.  n.— supports  curtesy  and  pouesfh  frdtrU,  but  not 
dower,  nor  escheat,  ib.—- continues  opened  till  actually  foreclosed,  253— 
is  noticed  at  law,  254— cannot  be  taken  in  execution,  ib.  341,  n.— is  a 
good  consideration,  254,  n. — is  subject  to  crown  debts,  257— mode  of 
conveying,  258 — ^mortgage  of,  260,  n.— equitable  seisin  of,  252,  n. 

Chajp.  XI. 

Who  may  claim  the  Equity  of  Redempiion. 

Mortgagor  and  all  claiming  under  him,  261.— Volunteer,  262.— Assignees 
of  bankrupt,  ib.— Bankrupt  himself,  262,  n.— Insolvent,  ib.  n.— Lessee, 
263.- Bond  creditor  having  obtained  judgment,  ib. ;  and  as  to  leasehold, 
execution,  271.— Judgment  creditor,  263,  n.— Representative  of  judg- 
ment creditor  preferred  to  assignee  of  bankrupt,  280.— Protestant  heir 
of  Papist,  264.— Roman  Catholic,  ib.  n.— Customary  heir,  as  youngest 
son  in  borough  English ;  and  all  sons  in  gavelkind,  265.— Person  for  time 
being  entitled  to  estate,  266.— Devisee  in  preference  to  heir,  ib.— Per- 
^nal  representative  and  heir  apparent,  ib.  n.— Tenants  by  elegit,  levari 
fadat,  &c.  274. — Crown,  283— and  its  assignee,  284,  n. — Executor,  283,  n. 
Guardian,  284.— ^Committee  of  lunatic,  285,  n.— Jointress,  285. — Dowress, 
286,  n.  289.— Widow  of  her  term,  ib.— Tenant  by  curtesy,  287.— Crc- 
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diten  of  teftband,  f90.— Sabteqneiit  incombmncer,  998.— Remainder- 
■MBy  Sit,  n.— Bond  not  binding  on  oopyhdds,  t63,  o.-*Mortgage  an  €««• 
CDtUNi  of  power  pro  ioMto  only,  t66y  n.— Beqnest  of  money  wiU  cany 
■MHTtgagee's  interest  in  land,  967,  n.— General  character  of  Lord  Mans- 
Weld's  deelsiona,  ib.— Before  tenant  in  tail  can  devise  equity  of  redemp- 
tion, be  mnat  tnflfer  recovery,  968,  n.— Whether  equity  of  redemption 
devisable  before  condition  broken,  968,  970,  n.  97S;  n.— Mortgagee  can- 
a«t  devise  before  condition  broken,  979.— Doctrine  of  conditions,  971,  n. 
Origin  of  jndgment  and  eligiUy  973,  n.->JndgmeDt8,  when  to  be  iieardie^ 
/or,  974,  n.  975,  n.— If  judgments  can  be  defeated  by  meant  of  powers, 
975,  B. — ^Four  mies  as  to  time  wlien  lien  of  judgment  altaclies  on  real 
and  personal  esUte,  979,  n.— Now  settled  that  stat.  of  W.  de  M.  will  not 
he  coostmed  saaw  at  law  as  in  equity,  977,  n.— Notice  immaterial  at  law, 
latest  ease  on  this  subject,  979,  n.— Terms,  when  to  be  assigned,  975,  n. 
Of  redemption  by  a  creditor,  98i,  n.^— Redemption  must  be  of  entire 
•Bortgage,  989,  n.«^Trostees  cannot  lend  money  on  mortgage  without 
•power,  985,  n.— Widow  entitled  to  redeem  mortgage  of  her  term,  986,  n. 
Receipt  of  rents,  highest  instance  of  equitable  seisin,  988.— In  eqnity 
wift  may  have  entire  dominion  over  her  estate,  and  may  redeem,  990,  n. 
Arrear  of  interest  recoverable,  991.— Arrears  on  first  mortgage  no  pre- 
judice to  subsequent  incumbrancer,  999.— Incumbrancer  entitled  to  ar- 
rears against  remainder-man,  ib.  n.— Arrears  answerable  out  of  assets 
of  tenant  for  life,  ib.*-Mortgagee  purchasing  life  estate  liable  to  ar- 
rears, lb.— ^Receiver,  when  appointed,  993— what,  and  who  is,  994,  n. 
■Bode  of  his  a|>pointmeut,  lb.— Motion  for  receiver,  at  what  time  it  may 
be  made,  995,  n. — Who  may  be  receiver,  996,  n.— Mortgsgee  cannot  be 
receiver  but  may  employ  bailiff,  996,  997,  n.— Sureties    for    receiver, 
^197,  B.— »Wlien  second  mortgagee  may  have  receiver  appointed,  998,  n. 
First  mortgagee   caniiot  have  receiver  appointed,  ib.— Second  mort- 
Ipigee  nmy  have  a  receiver  appointed,  againat  a  third  in  possession, 
999,  B.^If  first  mortgagee    objects  to    receiver,  he  must  enter,   bnt 
nay  be  ejected  for  mismanagement,  ib.— Under*mortgagee  cannot  ob- 
ject to  receiver,  ib.— Receiver  appointed   in    favor  of  equitable  in- 
enmbtancer,  300.— One  tenant  in  common  can  rarely  make  a  case  for 
a  receiver  against  his  companion,  301,  n.— Miscellaneous  instances  of 
appointment  of  receiver,  ib.— Doctrine  on  appointment  of  receiver  on 
behalf  of  equitable  creditocs,  ib.— Of  his  laying  out  money  for  repairs, 
ib.— He  cannot  let  without  order,  309,  n.— but  he  may  give  notice  to 
quit,  ib^-^and  may  distrain  but  not  eject,  ib.— His  acconnts  to  be  set- 
-llcd  yeasly,  303,  n.— What  actions  lie  against,  ib.— Allowed  nothing  for 
tfronble,  304,  n.— Mortgagor  answerable  for,  ib.— When  and  how  dis- 
charged, ib.— Receiver  of  colonial  estates,  305,  n«— Old  practice  of  con- 
veying eqnity  of  redemption,   after  foreclosnre,  reprobated,  ib.— Whe- 
ther trustees  for  sale  may  pay  surplus  to  ceUtd  (fue  trust  with  notice  of 
judgments,  308,  n.— -King  may  be  redeemed,  309,  310,  n. — Corporation 
bound  by  equity  of  redemption,  310,  n.— Contribution  by  tenant  for  life, 
311, 19, 13.— Present  rule,  314,  n.— Bill  of  quia  timet,  313,  n.— Incnnu 
brances  paid  pff  by  tenant  for  life,  and  tenant  in  tail,  whether  in  exone- 
ntion,  316,  n^— Dangliter,  having  redeemed,  shall  hold  egainst  postbu- ' 
mens  son,  3l7.^»>Equity  of  redemption  on  mortgage  in  fee  eqnttable,  not 
legal  assets,  318.— Asiets  distinguished  as  to  devised  and  descended  es- 
tates, 319,  n.— Eqnity  of  redemption,  equitable  assets,  d90,n.399.^Atten« 
dant  terms  in  nature  of  real  assets,  391,  n.— Doctrine^  of  assets  inapplicable 
lo  judgment  creditori  393.^Reversion,  assets,  when,  323,4,  n.— Coarse  of 
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•adminittralUn  in  law  and  equity^  394,  n.«->Mod€  of  affecthig  attetSy  MSr  "• 
Devised  estates  and  equities  of  redemption  bow  affected  by  what  eMditon, 
3f  6,  n.— Eqnity  of  redemption  devised  for  payment  of  debts,  wbatwwli, 
Str,  8««-»Simple-contract  debts  obtain  lien,  wben,  dt9,  n.— AdminlsMlloo 
of  equitable  assets,  ib.— Eqnity  of  redemption  not  ItaUe  to  erectors  la 
life-time  of  mortgagor,  590.— Bond  no  lien  on  eqvity  of  redemption,  ib.  n. 
Of  pessttsio  /rofru,  53t,  n.— 'Persons  redeeming  mast  be  entitled  to  legal 
estate,  SSf ,  9.— Creditors  may  redeem,  on  shewing  that  tmsleeo  or  e3i- 
ccntors  retoe,  eolhide,  or  are  nnsafe,  332,  n.— Eqvity  will  assist  claims 
to  redeem,  except  in  cases  of  fraud,  334.— >£qnity  of  redemption  go- 
verned by  equitable  rules,  33d.*^Rigbt  to  redeem  and  foreclose  should 
be  reciprocal,  ib.--NoaHdalm  on  fine  begins  from  thne  of  tender  or  pay- 
ment of  money,  ib.  n.— Second  mortgagee  redeeming  first,  must  pay 
espences  of  first  mortgage  in  foreclosing,  336,  n.*>Proviso  of  redemp- 
tion presumed  from  inadequacy  of  price,  337'.*»Mortgageo  may  retain 
possession  till  paid  principal,  interest,  and  costs,  336,— Further  ehargu 
jnnst  be  paid  though  title  defective,  ib.— j^riority  of  redemption  where 
first  mortgage  is  delective,  ib.— Heir  must  redeem    both    estates  or 
neither,  339— so  mast  second  mortgagee  redeeming,  ib.— oo  must  pur- 
chaser of  equity  of  redemption,  340,  n.«^Role  holds  no  longer  than  boAi 
mortgages  continue  united  in  original  mortgagor,  341,  n.— Distinction  on 
this  rule  between    foreclosure  and   redemption,  34t,  n. — Amignee  of 
mortgagee  entitled  to  whole  money  due,  344— though  he  purchase  for 
less,  345— except  as  against  creditor  and  bmtk  fidi  purehasers,  3l7.-« 
Mortgagee  buying  dower,  heir  on  redemption  entitled  to  it,  346.^— Ouaiw 
dian  purchasing  mortgage  it  will  be  for  benefit  of  ward,  ib.-^Mortfagee 
may  tack  bond  to  his  mortgage,  347— against  hefar,  bnt  not  against  mort- 
gagor, 348.— Synopsb  of  cases  on  tacking  bond  to  mortgage,  346,  n.^Ifi 
what  cases  bond  tackaUe  to  moitgage  and  what  not,  350,  n^— When 
tadLing  allowed  to  snnple»con  tract  creditor,  351,  n.— Tacking  allowed 
to  executors,  35S.— No  tacking  agslast  assignee  of  mortgagorli  cse 
cutor,  353.— Bond  tackable  to  mortgage  aganist  devisee  of  equity  of  re- 
demption, ib.— No   difference  whether  bond  debt  be  before  or  after 
mortgage,  354.— Equitabie  hen  for  pnrchase-moaey  unpaid,  ib.  n.— Aa 
to  carrying  interest  beyond  penalty  of  bond,  355.— Mortgagee  may 
transfer  excess  of  debt  lieyond  penalty  of  hond  to  Iks  mortgage,  358,  w. 
What  will  carry  interest  beyond  penalty,  ib.^— Bond  not  tackable  to 
mortgage,  against  whom,  359^— Mortgages  not  within  statute  of  limit- 
ations, except  by  analogy,  S60.<-»Oi<gin  and  progress  of  this  rule,  361,  «• 
.As  to  plea  of  statute,  36f ,  3. 5.— Ten  years  allowed  after  disabilities  re^ 
moved,  363.— No  time  a  bar  where  there  is  fraud,  365— Disability  of 
coverture,  366,  T.— Twenty  years  having  begun  will   oontimie  to  run, 
366.— Time  running  on  ienant  for  life  bars  remainder-man,  S66  ■•— 
Merger  of  charges,  ib«— Tidm    xuns   agnhist  remainder-man    during 
particular  tenant's  life,  369,  n.— Account  settled,  368.- No  stint  to  re- 
demption, 370,  n«^— Promised,  ib«— Ftom  what  period   time  befjtm  «o 
run,  ib.— Dormancy  of  suit  thirty-five  years,  lb.- Delay  throng   em- 
barrassment, 371,  n.— Infant  suitor  bound  by  laches,  37t,  n.— Demand 
of  account  without  process  no  avail,  ib.— Welch  mortgage,  573.  360.«« 
What  time  a  bar  to  the  redemptton  of,  376.— When  debt  is  paM  tfuse 
begins  to  run,  380,  n.— Irish  lease  and  loan,  ^4,  n«— Bristol  bargain, 
375y   n.— Acknowledgment  of  mortgage,  300— by  cosiversational  admio- 
sions,  381— proved  by  parol,  S62,  n.— Modern  rule  aa  to  adastmion  of 
parol  evidence,  384,  n.— Mortgagee  suhmidSng  la  be  redeemed  time  no 
bar,  384.  386.— Redemption  allowed  after  forty  years,  384— after  fifty 
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years*  385.— What  will  bar  ejectment  will  bar  bill  in  equity,  ih.— Se* 
cond  mortgagee  not  affected  by  bar  to  first,  ib.<— Acknowledgment  from 
recitals,  386 »  7.— Ignorance  of  rights^  or  distress  of  parties,  no  bar  to 
rule,  387,  n.— Mortgage  may  be  redeemable  as  to  one  part,  bnt  not  as 
to  imotlier»  388)  b.«— Qualification  of  last  position  as  to  redemption  of 
forf,  3699  n.— No  time  a  bar  to  redemption  of  rent-charge,  ib.  n.— Ac- 
knowledgment of  mortgage  in  letter,  settlement,  assignment,  snrrendery 
recital,  answer,  derise,  by  demand  of  interest,  or  promise  oif  account,  ib* 
Onos  lies  pn  mortgagor,  390,  d.— As  to  length  of  time  when  poeseasion 
b  retiliied  by  ttortgagfte,  391 ,  o.<*»Bttid  presumed  satisfied,  when,  ib.  99C. 
No  genital  rola  fbr  presuming  mortgage  satisfied  aAer  twenty  years, 
S9f  ,  !!•>— MortgAg^  taeyer  diMlmi^ed  while  interest  paid  on  bond,  394,  n. 
CooteyaaCt  6f  etgutfy  of  redemption,  when  presumed,  397,  ti.— -Of  pl-e* 
suming  te-coiit«yai]ce  from  mortgagee,  ib.— -Re-conveyance  of  legal  estate 
prtannOid  after  twenty  years,  where  money  can  be  presumed  pM ;  tem^. 
399.  40l.<>-fiffect  ofttatntft  df  limitations  on  pawns  of  personalty,  400,  n« 
KevWal  of  debt  by  devise^  397.  401,  n.*«>Chamber8  in  Inns  of  Court  re- 
gulated by  Benchers,  40$.-»0f  parties  to  bill  to  redeem,  ib.— Executor 
and  petjmn  hatiB|f  1e|;al  estate,  ib.  u.<-<.person  entitled  to  equity  of  re* 
demjiyttMi  in  anbtb^f  efttate,  ib.>^Mortgagee,  hie  trustee,  and  ttshU  q^ 
trust,  n>.*-«-First  tenant  In  tall,  403.*— Mortgagee  having  assigned  not 
a  tvecctoai7  party,  40S.-^Mortgagor  when  not  a  necessary  party,  ib.  u. 
Heir  abroad,  403.'-*Part!e8  to  bill  1>y  second  mortgagee  to  redeem,  ib.«— 
Fine  not  enlarged  on  trill  to  redeem,  ib.-«*Act  to  prevent  clandesthie 
mortgages,  405.'^Mortgagor  to  give  second  mortgagee  notice  of  first 
mortgage,  4^fi.-<^T1iis  statute  does  not  cover  fraud,  407»«— Vohmtary 
mortgage  an  exception,  lb. 

Chap.  Xll. 
Of  a  Decite  bf  Mortgages, 


MbrtM^^"  ^^f  devisable  by  wili^  attested  by  tlnreo  witnesses,  408.-^Wh^t 
words  will  pass  mortgage  fti  fei%  408,  9.^— '^  Mortgages"  coupled  with 
personal  things,  will  nM  pass  fise,  410.— Whether  general  words  de« 
•sctiptiv^  of  real  estnte  olily>  vHl  pass  mortgage,  411,  12.— Devise  of 
lands  in  Awy  or  elsewhere,  wHl  n4t  piss  mortgage  lands,  413^-^Effect  in 
will  «f  term  **  elsewhere,''  4t4,  n.^Wbat  general  words  will  pass  land 
in  mortgage^  416.<*«»Enipty  legal  estate  «f  no  benefit,  thereAM*e  not  in- 
winded  in  general  devise,  417,  n.  418,  «.— Svery  part  of  will  must  he 
iooleed  to  for  hrtention,  419,  n.^»-lf  that  not  embarrassed  legal  estate 
ndH  pass,  4M>|  ab-^esnlt  of  easas  on  this  head,  481,  n.«-Legatee  of 
nMNignge  aatoncy  Aeuld  be  exccntor  as  to  that  debt,  ib.— Devise  of 
mrtfgo  fbr  yaam,  4CS^  n.-*-Seotch  mortgage  not  devisable  by  English 
im,  Ib^AAer  decree  nf  foieeiooare  niss,  '<  My  freehold  lands,"  wOl 
pass  mortgage  in  fee,  4f3.«»Bequest  of  money  held  Co  carry  Interest  in 
land,  4f4»  a.^— After  foreclosure  estate  not  devisable  as  a  mortgage, 
.nnlesswiH  be  republished,  4t5,  n.  4S8.— After  conv^aaceof  equity  of 

.  KdcQiption^  wHl  must  be  repabHshed,  436,  n.— Mortgage  .of  reversion, 
Jieir  most  pay  money  or  be  foreclosed,  ib.— Devise  of  interest  does  not 
earry  principal,  4t7.«»Devise  of  mortgage,  what  attestation  it  require^t 
iK-^Win,  to  pass  legal  estate,  mast  be  daly  attested,  431,  »«— >Efiect  of 
testaler's  receipt  of  mortgage  money  after  bequest  thereof,  ibd— >Devise 
of  ^qoHy  ef  redemption  awl  reversioa  in  irceltolds,  433|  n.— in  copy- 
toldsy  ib. 
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Chap.  XIII. 

Of  Priority  of  Incumhrancen  in  Law  and  Equity,  in  which  the 
Doctrine  of  tacking  prior  and  latter  Securities  together,  is 
considered* 

Oeneral  creditors  bound  by  particttlar  equity^  434.— Agreement  for  mort- 
gage by  letter,  435.*— Incambrancer  having  legal  estate  preferred,  iU— 
Mortgage  void  by  ante-dating  it,  465,  n.^Jndgment  paid  in  tarn  witli 
mortgages,    435. — Priority  by  possession  of  ship,  ib.  n.— X«s  pMdmfy 
436,  n.—First  mortgagee  concealing  his  incumbrance  postponed,  437,  n. 
438,  9.— What  notice  a  clerk  has  by  engrossing  deed,  439« — ^In  what 
light  signature  of  witness  viewed,  440,  n«-*Of  instruments  paAe  in  ig- 
norance or  mistake  of  rights,  442,  n.-v-Title  not  affected  by  misrepresen- 
tation of  third  penon,  443.-«-Lioss  of  priority  by  denial  of  mortgage, 
446.— QmI  prtar  €it  igmpore  potior  ett  jmro,  446.--*' Value  of  equities 
how  determined,  449,  n.—- Mortgagee    entitled   to    legal    estate   con- 
sidered as  if  he  had    it,   450,  n.— but  second    mortgagee  obtaiidiig 
it  preferred,  ib.^-Mortgagee    of    chose    in .  action,    giving  notice   to 
trustee,  preferred,  451.— Mortgagee  from  tenant  in  tail  without  recovery 
obtaining  term,  preferred*  ib.  n. — Persons  having  best  right  to  call  for 
legal  estate,  obtains  qo  priority,  unless  he  actually  procures  an  assign- 
ment of  it,  ib.— Of  tacking  subsequent  bond  to  mortgage  against  in- 
termediate mortgagee,   where  both    parties  hav^  equyl  equity,  i|>«t— 
Covenant  to  assign  legal  estate  not  equal  to  assignment,  ib.— Mortgagee 
of  legal  estate  with  notice  between  contract  for  purchase  and  conveyr 
aoce,  obtains  priority,  ib.— Amongst  equal  equities,  the  one  to  which 
legal  estate  is  annexed  f^referred,  45{.— Unequal  equity  not  balanced  by 
legal  estate,  453,  n  -^Mortgagee  protected  by  old  satisfied  statute,  ib.-=- 
Third  mortgagee  without  notice  of  s^ond  obtains  priority  by  baying  in 
first,  454,  5,  6.— Second  mortgagee  should  immediately  buy  In  first  in- 
cumbrance, 455,  n.— Acts  of  first  mortgagee  not  to  affect  subsequent  in- 
cimibrancer,  456,  n.-rTerms  for  years,  457.— Attendant  terms,  450,  UTt^  n« 
invented  to  keep  estates  in  right  «;benDel,  459.-*-Term  to  pvf  debts 
attendsafter  debts  paid,  460.— In  what  eases  terms  will  attend  wifhont 
express  declaration,  461  to  463.— Administrator  not  entitled  to  term 
limited  to  intestate,  464.— Trast  of  teim  exhausted,  it  attends,  ib.  n.— 
Term  in  remainder  will  attend,  ibw— Nature  of  attendant  terms,  467.«— 
Persons  entitled  to  protection  of,  466,  9.— Equitable  interest  protected, 
469,  n.— Crown  debts,   ib.— Consequence  of  leavtng  deeds  with  mort- 
gagor, 47t.^Annuitant  not  entitled  to  custody  of  title-deeds,  474,  n.— 
Mortgagee  of  leaseliold  omitting  by  accident  to  take  lease  not  •post- 
poned, ib.— Term  should  be  assigned  to  mortgagee's  own  tmstee,  475,  n. 
Possession  of  deed  creating  term  no  defence  in  ejectment,  476-*-bnt  such 
possession  of  deeds,  accompanied  with  dqclaratien,  gives  preference,  ib.  n. 
Legal  estate  without  deeds,  difficulty  in  proving  title,  477,  n.— Purchaser 
a  favorite,  478,  n.— General  rule  as  to  terms  attending  by  implication,  ib. 
Advantage  of  term,  479,  n^— Trust  of  term  may  be  extended,  480,  n.— 
Terra,  what  protection  against  crown  debts,  481,  n.— Term;  protects 
against  dower,  wlien,  483,  n.— But  a  prior  mortgage  term  not  assigned 
to  attend  till  afJter  crown  debt  attached,  a  protection,  ill.— Necessity  of 


4tt»  jitff-PfOTi0»  ^  cesser,  ^,  ■.-*Of  pawvm^d  j^,iHi^9i?)|CA9  of 
TWMif  f  fiR  TKAM^  491,  j|*«-<Md  riflw  v^ipectkig,  id|l»<-r¥orJtiM^  sot 
U  iftt  «|>  title  Against  nortgtf  eie,  49^  «.-:*No  piresamptioii  9f  Murrep4«r 
ftMinoH^igM^  aegtottittg  to  ttke  asiii^iiieDl,  495t-*7!e««n  jrecMed  in 
tpeokl  jrcnKd  Monot  ihe  f/rmmmd  McrtndeEed,  ib.  «.^HB^J4ere  (Mroatee/i 
o«gh(t  t*  «tiHiqr»  j«ry  Dnj  ^rmsmp  con^o^tvce,  49tf^  A^r-J^^ni  ac- 
«|Hind  is  al^.«(^UMnt  broogbt,  497»  B^rrG^eiMl  imle^  j^.r-]i^^«* 

pMiciBimi.ki.cfiCMt  .^  tfaat,  .fiftO*  p.^tnPAipOw  -of  jn^tice  t^i 
liei<Mke4-tft,  6OO.r»«9:0raifkfl|rtAlife  byAcMital,  aow  o«ir-7^t«»«pr4t«Bi«^ 
^rrendered  against  owner,  when,  509,  o.— Jodgment  in  Dee  v.  J^ff't^^r, 
ib.— Grant  preanmed  of  riglit  of  way  from  long  usage,  503,  n.-— Neglect 
of  term  eTidenoe  of  its  snrrender,  504,  n.— Term  not  assigned  on  last 
parcluse  presomed  surrendered,   notwitlistanding  declaration  tiiat  all 
terms  should  attend,  505,  n.— Necessity  of  noticing  termi  on  nfarriage 
setllements,  504,  n.  508. — What  circumstances  will  rebut  presumption 
of  surrender,  506,  n.^-General  rules  for  determining  when  a  term  may 
be  presumed  to  be  surrendered,  509,  n.— Mortgage  not' presumed  satis- 
fied in  less  than  twenty  years,  ib.— When  assignment  may  be  dispensed 
with,  ib.  510,  n.-^ Assignment  preferred  to  dochiration,  though  accom- 
panied with  deeds,  510,  n.— Mortgagee  preferred  to  jointress,  51 1.— • 
Third  mortgagee  need  not  prove  actual  payment  of  money  for  prior  in- 
cumbrance, ib.— Mortgagee  protected  from  fraud,  ib.— Judgments  not 
docketed  in  due  time  lose  their  preference,  513.— Docketing  unnecessary 
as  between  judgment  creditors,  514.-— Undocketed  judgments  binding 
with  notice,  ib.  n.— Judgments,  from  what  time  tliey  bind  real  estates, 
515,  517.— Judgment  creditor  cannot  tack,  when,  519,  n. — Advantage 
derived  from  prior  judgment,  518,  19. — Mortgagee  may  tack  prior  judg- 
ment to  his  mortgage,  530,  n.^Lands  purchased  after  judgment,  may  be 
extended,  531.— Judgment  creditor  buying  in  fir9t  mortgage,  when  pre- 
ferred, 59S.— No  tacking  allowed  to  simple-contract  creditors,  ib.  594. 
Prior  mortgage  no  protection  nnletfs  forfeited,  523.— Mortgagee  having 
legal  estate  may  tack  further  sum,  when,  594.— Debt  tacked  to  mort- 
gage becomes  part  thereof,  525,  n.— Distinction  on  tacking,  as  to  re- 
demption and  foreclosure,  596,  n.^No  advantage  in  prior  mortgagee's 
buying  latter  judgment,   597.-*-First  mortgagee  in  possession  twenty 
years,  no  bar  to  second  mortgagee,  799,  n.— Second  effectual  mortgage 
will  prevail  against  prior  defective  one,  598.— Second  mortgagee  without 
notice,  not  affected  by  mortgagor's  non-possession,  ib.— Defective  mort- 
gage enforced  against  subsequent  judgment,  598.— General  rule  as  to  re- 
lief on  defective  mortgage,  539,  n.  5d3.-*Assignees  take  subject  to  same 
equities  as  bankrupt,  539,  n.— Mortgage  for  securing  all  further  advance, 
533.— Notice  must  be  denied  positively  not  evasively,  ib.— Notice  at 
tioM  of  baying  elder    incumbrance,  not  material,  534.— Mortgages  by 
tenant  in  tail,  ib.  n.— Non-claim  on  fine  bars  trust,  when,  535,  6,  n. 
Denial  of  notice  at  time  of  purchase  only,  not  enongh,  536.*-£fiect  of 
fine  in  barring  equities,  ib.  n.— Notice  to  be  liinding  must  be  given 
before,  what  time,  537,  n.— Purchaser  of  prior  incumbrance,  p«mffli<e 
UUf  good,  5S8,  nw^Tacking  allowed  up  to  decree  to  settle  priorities,  ib. 
Decree  preferred    to  judgment  in  ejectment,   539,  n.— Assignment  of 
prior  aMrtgage  after  decree,  no  avail,  540. — Suit  notice  to  whole  king- 
dom,  and  bar  to  alienation,   541,  n.  543.— Decree  to  account  affects 
every  one  with  notice,  543.— Purchase^  pendente  Ute,   without    actual 
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notiee,  544.-«^Bm  to  perpetvate  testimony,'  notioey  545.^— I^acking  wio^' 
preTented  by  bill  of  <^oovery,  547.— Of  notice  by  U$  penieng  and  deeree» 
ib.  n.— Xw  ffendens  is  constractiTe  notice,  548,  n. — BUI  to  foreclose 
no  obstacle  to  tacking,  548.— Whether  mortgagee  may  appeal,  549,  n*. 
Decree  not  of  itself  notice,  now,  550,  n.— Notice  must  be  denied  though 
not  charged,  552«^Npither  act  nor  commission  of  bankrupt  in  themselves 
notice,  ib.  n. — Plea  of  purchase  without  notice,  553,  n.— Notice  deaied, 
one  witness  not  enough  to  prove  it,  554.— Notice  to  agent  binds  prin- 
cipal, though  latter  an  infant,  ib.  n.-«BeUef  not  enoagfa  against  a* 
positive  averment,  555.— Plaintiff 's  witness  must  give  way  to  defendant's 
denial,  556.— Of  priority,  legal  and  equitable,  55r,  n.— Snmmary  of 
rules  on  tackmgi  ib.  n.  558,  n.— Annuitant  cannot  tack,  558,  n*— Notice^ 
559,  n. 
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Wxmii^t  on  Motisatitii. 


CHAP.  I. 


OF  THE   ORIGIN    AND   NATURE  OF   MORTGAGES. 


1-  HE  notions  of  mortga^g  and  redemption  are,  by  some^  OrigU  <ifmwi' 

dioagfatto  have  ori^ated  with  the  Jews(a)^  one  great  object         '  ' 

of  whose  law^  was  the  constitution  of  a  just  and.equal  agrarian, 

with  a  view  to  keep  their  lands  in  the  same  tribes  and  families. 

For  this  purpose  they  appointed  a  certain  period^  at  which^ 

whatever  alienations  might  have  taken  place  in  the  mean  time, 

all  landed  property  should  revert  to  its  original  owner.    The 

time  of  this  general  restoration  of  property  was  called  the 

Jabilee,    and  occurred  once  in  fifty  years ;  therefore,  if  any 

were  compelled,  by  necessity,  to  part  with  their  lands  in  the 

mean  time,  they  could  transfer  no  interest  therein,  or  incumN 

her  them  fiurther,  than  to  the  next  general  jubilee :  withaview 

to  that,  therefore,  they  made  their  computations,  and,  accord* 

ing  to  tiie  distance  from  thence,  was  the  extent  of  interest, 

in  land,  that  could  be  transferred  to  a  buyer;  but  the  vendor, 

by  their  law,  had  power  at  any  time  to  redeem,  repaying  the 

rafale  of  the  lands  from  the  time  of  redemption  to  the  jubilee, 

and  if  they  were  not  repurchased  before  the  year  of  jubilee, 

then  the  lands,  of  course,  reverted,  released  from  the  debt, 

to  die  vendor,  and  his  heirs. 

(«)  Camen,  pages  11,  12,  IS,  14.     ISO.  iSl  i  and  Bac*  Abr.  title  Mifrf- 
f  Ancient  Usitenal  History,  pages     gtige. 
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2  CHAP.  I.  ORIGIN   AND  NATURE 

Origin^ mart'      But  morCga^i^,  as  practised  with  us,  seems  to  owe  its  in- 
^"*  troduction  more  immediately  to  the  Roman  law,  which  dis- 

tinguishes  betweeif   ihis^s   pledged  or    hypothecated,    and 

things  mortgaged. 

In  the  following  passage.  We  fiave  the  description  of  an 
English  mortgage  of  lands  in  the  Roman  law:  *^Sifundum 
parentes  iui  ea  lege  vendidervnt,  ut  sive  ipd,  mve  hceredes 
eorum  emptori  pretium  quandocunqueg  tel  intra  eerta  iempara 
obtuUssentf  restitueretur ;  teque  parato  saiisfaeere  condiiiotd 
dicta,  lueres  emptori  non  paret,  ut  contractus  fides  servetur 
actio  prtBScriptis  verbis,  vel  ex  vendito  tibi  dabiia:  habitur 
^  ratione  eorum,  qiuB  post  oblaiam  ex  pacto  quantitaiem  ex  e0 
fundo  adpersarium  pervenerunt***{b) 

And  the  following  description  is  equally  applicable  to  tf 
mortgage  of  moveables:  "Si  H  te  comparamt  is,  cujus  memi-* 
nisti,  et  cotwenit,  ut  si  intra  cerium  tempus  soluta  fuerit  data 
quantiias,  sit  res  inempta,  remitti  hanc  conventionem  rescripto 
nostro  non  jure  petis.  Sed  si  se  subtrahat,  ut  jure  donmii 
"eandem  rem  retineat :  Denunciationis  et  obsignatiofds  de-* 
positionisque  remedio  contra  Jraudem  potes  jure  tuo  con' 
sukre.''  (c)  (k) 

(b)  Just  Cod.  I.  4.  f.  94.  t.  f .  (#)  Cod.  1. 4.  t  54i  Si  f. 


Origm^wmt*     (A)  From  the  Jews  tiie  notiott  of  mortgagiiv  Is  nidio  hatebeea  deHvcil 
f>^^*  to  the  Greeks  and  Romluis,  and  the  text  jotly  supposes  us  to  have  bor- 

towed  it  from  the  eiTll  law.  Mr.  Bntler  however  observes,  that  it  appears 
from  Lit.  sect.  d3S,  that  mortgages  were  iatrodaced  less  vpon  the  model 
of  the  Roman  pigmu  or  hypHkicap  than  upon  the  common  law  of  conditioos, 
an  observation  which  Mr.  Fonblanqne  truly  says,  cannot  at  least  apply  ta 
the  eqoilgr  of  redemption. 

In  a  state  of  nature,  agreements  of'  this  kind  most  have  beea  entirely 
useless ;  for,  in  that  state,  a  creditor  might  have  seised  on  any  part  of  his 
'  debtor's  goods,  without  ceremony  or  contract.  Puff,  lib^  5.  c.  10.  s.16.    BoC 

when  society  became  compacted  and  consolidated,  there  immediateiy  arose  a 
right  to  every  man  to  enjoy  his  ovrn,  and  the  support  and  vindication  of  that 
right  was  one  grand  object  of  every  civilised  community. 

Among  subjects  of  the  same  state,  it  must  soon  have  suggested  itself,  that 
no  easier  mode  of  supplying  tbeir  immediate  wants  could  have  been  adopted, 
than  by  resorting  to  a  system  of  borrowing  on  loan.  They  mnst  frequently 
have  been  in  need  of  temporary  accommodation,  and  the  plan  of  assisting^ 
each  other  on  credit  would^have  exhibited  the  readiest  method  of  giving  relief 


OF   MOllTGAGES.  3 

The  striking  distinction  (d)  between  a  mortgage  of  lands  or  Mortgage  and 
goods,  and  a  pawn  of  goods^  is^  that  in  the  fonner  case,  the  guished^ 
mortgagee  has,  after  the  condition  forfeited,  an  absolute  in- 
terest in  the  thing  mortgaged,  whereas  the  pawnee  has  but  a 
special  propelrtj^  in  tti6  goods^  td  detain  them  for  his  security; 
A  mortgage  is  a  pledge,  and  mOre ;  for  it  is  an  absolute! 
pledge,  to  become  an  absolute  interest,  if  not  redeemed  at  a 
eerUdn  time :  a  pledge  is  a  deposit  of  personal  effects,  not  to 

(i)  Koy^lSr.    Cro.Jac«945.    S  Ves.  Jan.  378. 


to  their  present  neceMities.  In  cases  of  magnitade^  tliey  wunid  Uave  required 
a  pMge  or  secnrity  for  the  retnm  of  the  thing  borrowed ;  and  the  immedtale 
resignation  of  some  transportable  article  was  the  eomequence  of  a  coiiipU* 
anoe  with  that  reqoeftt^ 

Hence  it  should  appear  that  the  t»»nitive  idea  of  tnortgaging  ought  to  h^ 

tcferred  more  to  the  int^odaction  of  ord^r  and  civilisation  among  mankind,  tliatt, 

ts  the  inyention  of  any  particolar  set  of  people ;  for,  to  the  tranquillity  of 

fevcty  commonwealth  (depending  as  it  does  so  greatly  on  mutual  assistance)^ 

U  VI  ahmlately  requisite  that  recourse  should  be  had,  even  in  Its  infancy^  to 

thii  sjstcn  of  lending  on  security.    It  is  evident,  that  different  nations  would 

*al^eei  it  to  different  regulations,  and  in  England  the  Court  of  Chancery  has 

Ifivca  rise  to  the  inseparable  incidents  of  redemption  and  foreclosure.    But 

tte  general  principle  must  bave  been  common  to  all  mankind,  as  a  necessary 

effect  of  the  establishitaent  of  society. 

The  practice,  then,  of  lending  and  borrowing  at  interest  must  have  existed 
from  tiie  earliest  antiqnity ;  but  its  present  prevalence,  which  is  almost  nni'^ 
venal,  may  be  attributed  to  tbe  extension  of  commerce :  for  commerce  could 
not  be  carried  on  witbollt  credit,  and  credit  could  not  be  obtained  inrithont 
roaipciiiiatlon. 

It  liaa  been  said  that  there  were  dUt  any  mortgages  of  lands  with  us-while 
the  ftedal  tenures  were  on  foot.  Trea.  on  £q.  lib.  3.  c.  l.  s.  t.  Although 
it  might  have  been  a  rule  in  the  feudal  law,  that,/au/a/ta,  invito  domino,  o«i, 
^gnaiiSf  «•«  rede  etU^fieimnhar  kypetheca ;  yet  it  appears  from  Craig,  that  with 
tte  Goneurrence  of  th^  lord^  the  tenant  might  have  aliened,  and  consequently 
have  noortgaged  his  lands.  V^d.  lib.  2.  tit.  5.  s.  5.  And  id  the  reign  of 
Hea.  t,  the  twonsodes  of  pledgiiig  lands,  mentioned  in  p.  4,  post,  Vrere  in 
«se,  and  are  fully  described  l^  Olanville.  They  appear  to  have  been  adopted 
from  Ihe  cuttonmry  law  of  Nornumdy,  Grand.  Cust.  lib.  10.  c.  8.  s.  20,  ei 
mide  ^anins.  In  Inst.  lib.  3.  tit.  15.  And  the  feudal  lord  it  seems,  might  at 
an  tfases  have  mortgaged  his  lands.  As  an  instance  of  this,  William,  Earl  of 
Pnidiers,  mortfaged  the  provinl^es  of  Gui^ne  and  Poictou  to  William  Rnfus, 
Kiag  of  England.  1  Hhme's  Hist  of  Eng.  «70.  4  lb.  80. 
lo  Athens,  if  the  landed  proprietor  borrowed  any  money  on  bis  lauds,  he 
to  set  np  an  inscription  dedaring  the  extent  o£  the  mortgage ;  artd  if 
»,  Uat  in  Attica  there  were  no  entailed  estates  to  prevent  the  re-pay- 
of  debts  to  ittcautioos  creditors.  Campb.  Lee.  Foot. 
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be  taken  back  but  on  payment  of  a  certain  sum,  by  express 
stipulation,  or  the  course  of  trade  to  be  a  lien  upon  them. 

A9  a  fendy  U-      It  being  a  fixed  rule  in  the  feudal  law,  that,  feudaUa^  ifwito 
gage  fieceiMry.  aomtnOf  aut  agnattSy  non  rede  subjtctufdur  hypotheccBf  quam- 

vis  /ructus  posse  esse,  receptum  est  (e) ;  the  feudatory  could 
not  obtrude  a  tenant  on  the  lord  without  his  leave,  such  tenant 
being  the  person  on  whom  the  lord  depended  for  his  per- 
sonal service  in  war  and  peace :  and,  as  the  tenant  could  not 
alien  mthout  licence,  so  neither  could  he  mortgage  without 
licence. 

But,  when  a  licence  was  given  for  alienation  about  the  time 
of  Hen.  3.  (/)|  and  it  became  a  maxim  in  law,  thai  the  purity 
of  a  fee^simplef  imported  the  power  of  disposing  of  it  as  the 
moner  pJeasedy  there  were  two  ways  of  mortgaging  lands  in- 
troduced, which  Littleton  distinguishes  by  the  names  of  va- 
dium  vivum,  and  vavium  mortuum. 

rnlticm  otmcM.      The  vadium  vivum  was,  where  a  man  borrowed  lOOf.  of 

another,  and  made  over  an  estate  of  lands  to  him,  until  he 
had  received  that  sum  out  of  the  issues  and  profits  thereof; 
and  was  so  called,  because  neither  the  money,  nor  the  lands, 
were  lost ;  for  the  latter  were  constantly  paying  off  the  former, 
and  were  not  left  as  a  dead  pledge,  in  case  the  money  was  not 
paid  (g). 

[  4  J  The  vadium  mortuum  (to  which  our  attention  hereafter  w3I 

FWditcm  mor-    j^  particularly  applied)  was  (A),  where  one  man  borrowed  of 

another  a  specific  sum  of  money,  and  granted  him  an  estate^ 
as  a  security  for  the  repayment,  on  condition^  that  if  the  mort- 
gagor repaid  the  mortgagee  the  sum  lent,  on  a  certain  day 
mentioned  in  the  deed,  then,  that  the  mortgagor  n^ght  re-enter 
thereupon :  and  was  so  eaBed  by  Littieton,  because  it  was 
doubtM  whether  the  feoffor  would  pay  the  money  at  the  day 
limited,  or  not ;  and  if  he  did  not  pay  it,  then  the  land,  which 
was  but  in  pledge  upon  condition,  for  the  payment  of  the  mo- 

(e)  Conrin  Dig.  f  68.  (A)  Lk.  sect.  SSS.    Go.r.  LiU  t05». 

(/)  9  Heo.  3.  39.    18  Ed.  1.  Terms  de  la  ley,  448.    2  Bl.  Com.. 

(g)  Co.  Lit.  206.  [post,  418.«-'JS(i.]        157, 158. 
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nef ,  was  not  to  be  restored  to  the  owner,  and  therefore  was 
considered  as  dead  to  him  (i) ;  and  if  he  did  pay  it,  then  the 
pledge  was  to  be  restored  to  him,  and,  consequently  the  te- 
nant of  the  land  in  pledge  had  no  fiurther  interest  therein. 

Of  the  last  species  of  mortgages  there  are  two  kinds  (^)« 
First,  mortgages  of  the  freehold  and  inheritance;  and,  se- 
condly, of  terms  for  years. 

The  ancient  way  of  making  mortgages  of  the  freehold  and  Feoj^mi^  «• 
inheritance  (/),  was  by  a  charter  of  feoffment,   on  condition, 
that  if  the  feoffor,  or  his  heirs,  paid  the  sum  borrowed  to  the 
feoffise,  or  his  heirs,  at  a  day  appointed,  he  should  re-enter, 
and  re-possess  (b). 

Sometimes  the  condition  was  contained  in  the  charter  of  IV«««w- 
feofiBnent,  and  sometimes  it  was  defeasanced  by  a  distinct  in- 
i^broment  i  for,  as  a  man  might  annex  a  condition  to  his  feoff- 
ment, the  maxim  being  that,  cujus  est  dare,  ejus  est  dispanere, 
so  he  might  annex  a  condition  thereto,  by  another  deed,  bear- 
ing date,  and  executed,  at  the  same,  time;  for  being  executed 
at.  the  same  time,  it  is  really  but  one  and  the  same  disposition ; 
but  if  the  defeasance,  or  condition,  was  contained  in  a  deed 
executed  after  the  feoffinent,   it  came  too  late(c);   because 
livery  of  seisin,  or  corporal  tradition  {m\  being  necessary  at 

(i)  Ccagii  Jna.  Feud.  234,  S35.  (m)  GUnvil,  h  10.  c.  B.     S  Bla« 

(k)  Madox,  318,  319.  Com.  160. 

(f)  Ibid. 


(B)  A  modem  mortgage  may  be  described  to  be  a  conveyaoce  of  lands  by  'AM<m  mmriZ 
a  debtor  to  his  creditor,  as  a  pledge  and  secnrity  for  the  re-payment  of  a  sam  '^  * 
of  BM>ney  borrowed ;  with  a  proviso,  that  snch  conveyance  shall  be  vojd  on 

payment  of  the  money  and  interest  on  a  certain  day,  and  in  all  mortgages, 

atthoosh  the  money  be  not  paid  at  the  time  appointed,  by  which  the  con« 

Teyanee  of  the  lands  becomes  absolnte  at  law,-  yet  the  mortgagor  has  still  an 

equity  of  redeniption,  that  is,  a  right  in  eqoity  on  payment  of  the  principal,  » 

interest,  and  costs,  within  a  reasonable  time,  to  call  for  a  re-conveyance 

«f  tiie  lands ;  et  vide  infra,  109* 

(C)  As  to  the  inconvenience  of  a  defeasance  in  a  separate  deed,  see  infra, 
p.  8,  n.(o);  and  for  the  note  introdnced  here  in  the  last  edition,  on  Defea- 
fiuioea  generally,  see  vol.  iii.  tit.  Warrant  of  Attorney,  to  a  precedent  of 
whadi  that  note  is  flow  tnuufened. 


5.  i::hap.  !•  origin  and  nature 

-  * 
common  law,  to  all  conveyances  of  l^nd,  no  mortgage  thereof 

was  valid  unless  possession  also  was  delivered  to  the  mort- 

gageCy  and  the  livery^  coram  paribus  in  such  case,  attesting 

an  infeudation^  in  which  there  was  np  condition,    the  tenant 

must  hold  the  land  according  to  that  investiture. 

Qm^lmiM  in        Again,  a  distinction  (n)  was  taken  at  <;ommon  law,  where  ^ 
^^TdeH  ^*  ™*^^  granted  an  estate  to  another  hy  way  of  mortgage,  for 
tingtiithid.        securing  a  sum  of  money  at  a  day  appointed,  in  the  nature  of 
[  6  ]         a  gratuity  or  gift;  and,  wher^  a  man  was  indebted  to  another 
•   *         in  a  certain  sum,  previous  to  the  grant,  and  made  a  mortgage 
of  his  estate,  in  fee  or  otherwise,  to  secpre  the  same  to  the 
mortgagee :   for,  in  the  former  case,  a  tender  of  the  money 
within  the  time,  and  hy  the  person  named  in  the  condition^ 
discharged  the  estate  mortgaged  from  the  condition,  and  gave 
to  the  mortgagor  n  right  of  entry :  Because,  there  being  no 
debt,  independent  of  the  conditipn,  the  mpney  w>as  considered, 
in  law,  as  poUateral  to  the  land,  that  is,  not  parcel  of  it;  and 
the  mortgagor,  having  performed  the  condition  as  far  as  was^ 
in  his  power;  and  being  prevented  from  completing  it  by  the 
refusal  of  the  inortgagee,  was  entitled  to  have  his  lands  again  ^ 
and,  then,  the  mortgagee,  having  no  farther  Hen  thereon,  or 
any  personal  action,  was  left  without  any  remedy  for  his  mo- 
ney:    But,   in  the  latter   case,   although,  by  tender  of   the 
inoneytp  the  mortgagee,  and  his  reftisal,  the  mortgagor  be- 
came entitled  to  enter  into  the  land,  free^  for  ever  from  the 
condition;  yet  the  debt  still  remained,  and  might  be  recovered, 
by  action  of  debt ;  for  it  was  a  duty  distinct  froip  the  condi- 
tion, and  therefore,  not  lost  by  the  tender  and  reftisal. 

CraiKllMif,  In  the  performance  pf  conditions,  a  distinction  (o)  is  made 

d€ttr^i^f   between  those  which  are  to  create  an  estate,  and  those  which 
**^2lJ'"*'"*     are  to  destroy  it ;  for  the  former  may  be  performed,  by  con- 
struction of  law,  as  near  the  condition  as  may  be,  and  accord* 
ing  to  the  intent  and  meaning  there(^,  though  the  letter  and 
words  cannot  be  complied  with ;  but  the  latter  are  to  be  strictly 

construed,  unless  in  special  cases. 

■ 

(ii)  Co.  Lit.  «07  a.  809  a.  b.    Lit.         (o)  Co.  lit.  219  b. 

•ect.335.  338.    9  Co.  77. 
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Conditioiis,  annexed  to  estates,  granted  by  way  of  mort*  M&rigage  ton^ 
gage  (p),  were  considered  to  be  of  the  former  description ;  for  ^^  ^^  J]^, 
although,  by  the  performance  of  the  condition,  the  estate  was 
to  be  divested  out  of  the  mortgagee ;  yet  it  was  with  intent  to 
jne-instate  the  mortgagor  in^his  inheritance. 

However,  these  sorts  of  conveyances,  by  way  of  mortgage*  M^rtg^e  i» 
in  fSee  (q),  were  at  first  found  to  be  attended  with  great  incon-  mVeatoimper 
veniencies;  'as,  if  the  money  was  not  paid  at  the  day,  so  that  ^loiigigte^ 
the  condition  was  forfeited  and  the  estate  became  absolute,  the 
iBstate  was  .tjbencefbrth  subject  at  common  kw  to  the  dower  of 
tht  wife  q(  the  feofiee,  and  to  all  his  other  real  charges  and'ii^ 
cnmbrances ;  for  though,  if  the  feoflbr  performed  the  condition, 
then  he  might  re-^iter,  and  re-possess  himself  in  his  former       [  ^  J 
estate^  and  consequently  was  in,  above  all  charges  and  incum- 
hranoes  of  the  feoflfee ;  yet,  if  he  di4  Qot  lUeraUy  perforin  the 
oonditian  by  payment  of  the  money  at  the  day,  then  the  estate 
became  legally  subject  to  th^  charges  and  incumbrances  of  the 
feofiee,  though  the  money  should  be  afterwards  paid,  and  the 
estate  re-conveyed  to  the  feoffor;  for,  till  Henry  the  Eighth's 
tpoe,  the  widow  of  a  trustee  held  her  dower,  the  husband  ^ 

his  curtesy,  ^he  lord  his  escheat,  and  the  king  his  forfeiture, 
free  firom  the  trust. 

To  avoid  these  incohveniafices  (r),  the  second  sort  of  nu»t-  J*Mwf «•  M 
gages  were  adopted,  and  it  became  usual  to  grant  only  a  long 
term  of  years,  by  way  of  mortgage,  with  condition  to  be  void, 
upon  re-payment  of  the  mortgage  money :  which  course  is  now 
frequently  used,  principally  because,  on  the  death  of  the  mort- 
gagee, such  term  becomes  vested  in  his  personal  representpi- 
tives,  who  now  are  (as  wiB  be  shewn)  entitled  in  equity  to 
receive  the  money  lent,  of  whatever  nature  the  mortgage'  may 
happen  to  be. 

But  courts  of  equity  («),  after  their  jurisdiction  became  M9rtg^i$  <» 
firmly  established,  put  mortgages  in  fee  upon  the  right  footing,  t^^^SSti^km! 

(py  Co.  Lit*  fQ5 «.  S06  a.  SS5  a.      Bac.  Abr*  6St.    Vid.  1  BL  Rep*  156. 
Ml  b.  1  Co.  Sf.   Sir  r.  fV^fs  €a$ey         (r)  t  Bb.  Com.  158. 
Ctt>.  Car.  4«7.  (0  ^^-  Car.  191.    Hard.  465. 469. 

(f )  Co.  liit.  2tl»  <».    Hiird.  463.      [1  £q.  Ca.  Ab.  dll.^ftf.^ 
Cro.  Car.  191.   1  Eq.  Ca.  Abr.  311. 5.  \ 
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maintwiing  the  power  of  redempdon^  as  an  equitable  right 
inherent  m  the  land,  and  binding  all  persons,  whomsoeyo', 
whether  claiming  in  the  per,  (t •  e.)  by  the  act  of  the  mortgagee ; 
93  tenant  in  dower  (d),  hy  statute  Staple,  Elegit,  &c.;  or  in 
the  pasty  (i.  e.)  by  the  act  of  the  law;^  as  tenant  by  the^ 
Curtesy  (e),  and  lord  by  escheat ;  and  the  principle  upon  which 
they  proceeded  was,  that  the  payment  of  the  money  does,  in 
L  8  J  the  consideration  of  equity,  put  the  mortgagor  in  statu  quo, 
since  the  lands  were  originally  only  a  pledge  for  Ae  money 
lent. 

^^STf  ^        ^^  ^"^^  *^^®  '^S^*  ^^  power  of  redemption  has  been  so 
^etn compared,  understood,  mortgages  in  fee  have  again  become  usual;  for 

although  mortgages  for  terms  of  years  were  free  from  the  in- 
conveniences attending  mortgages  in  fee,  with  respect  to  tenant 
by  dower,  curtesy,  &c.  yet  they  were  not  without  objection,  ks 
in  case  of  foreclosure  on  non-payment,  the  mortgagee  became 
only  a  termor,  the  fee-simple  remaining  in  the  mortgagor  (f). 

MoHgtgeB  ly        Mortgages,  by  way  of  creating  terms,  were  formerly  by  way 

dtiftitf  ■  tttici€ttt 

mtdmi^rn.      of  demise  and  re-demise  (/)•    Thus,  if  A.  borrowed  money  of 

(0  Bac.  Abr.  633. 


Wif€  of  a  mM'i"  (J^)  ^be  wife  of  a  mortgagee  in  fee  of  a  forfeited  mortgage,  is  at  law 
gogee  in  fee  en-  entitled  to  dower.  Hard.  466.  Co.  lit.  2f  1  a.  S05  a.  lit.  s.  357.  S21  a.  ftl  b. 
tUUd  to  dower.    ^  ^^  ^^  j^^  ^^^  ^^^  ^^^  .^  ^^  ^^^^  ^^  prowjcnte  her  claim,  a  court  of 

equity  would  undoubtedly  interpose  and  saddle  berwith  all  the  ezpences.. 
Nash  V.  Pretton,  Cro.  Car.  190.   Noel  v.  Jevon^  2  Freem.  43. 71.    Under  this 
impression,   a  fine  to  bar  ^be  dower  of  a  wife  of  a  mortgagee  in  fee,  is 
seldom,  if  ever,  advised. 
J9«l  kiuhand         (E)  The  husband  of  a  mortgagee  in  fee,  shall  never  he  temint  by  tlie 
mot  to  eurteey.     curtesy  of  the  mprtgaged  estate,  unless  there  be  a  for^Bclosure,  or  unless  such 

mortgage  has  subsisted  for  so  great  a  length  of  time  $b  the  court  thinks  suf- 
ficient to  induce  them  not  to  grant  a  redemption.  Per  Lord  Hardwicke,  in 
Ca^)om\.  IngUsh,  7  Vin,  Abr.  157.  SVes.  jnn.  433.  The  reason  of  this  is, 
that  in  equity,  a  mortgage  in  fee  Is  considered  as  personal  estate,  notwicfa- 
standing  the  estate  at  law  vests  in  the  heir  of  the  mortgagee ;  and  of  per* 
sonal  estate,  there  can  be  no  curtesy.  This,  however,  is  not  very  aatisfiic- 
tory,  for  the  same  reason  would  opeate  to  exclnde  tiM  wife  of  the  mortgagee 
of  dower,^  which  we  have  seen  it  does  nqt.  The  late  case  oiBSorgoM  v.  Jlfor* 
gtia,  5  Madd.  410,  does  not  afiect  this  doctrine. 
(  F)  For  other  disadvantages  of  a  mortgage  by  demise,  see  infra,  n.  (I). 
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B«  he,  tfaereupoiij  demised  land  to  B.  for  a  term  of  500  years 
absolutely^  with  commoii  covenants  against  incu]nb|raiic<es>  and 
for  further  assurance;  and  then  B.  the  day  after,  re-demised 
to  A*  for  409  years,  with  condition  to  be  void  on  non-payment 
of  the  money  at  the  day  appointed  (g).  But  the  common  me- 
Aod  of  mortgaging  now,  is,  by  a  demise  of  the  land  for  a 
tennj  under  a  condition  (h)  to  be  void  on  the  payment  of  the 
mottgage-money  and  interest  with  a  covenant,  inserted  at 
die  end  of  the  deed,  that,  until  default  shall  be  made  in  the 
payment  of  the  money,  the  mortgagor  shall  receive  the  rents,  [  9  ] 
issues,  and  profits,  without  account. 


(6)  Tfae  great  inconTeiiienee  aUcoding  this  mode  of  mortgagiog  wai,  tiiat  Incamtemnet 
if  the  wcood  deed  were  hMt^  there  appewed  to  be  an  absblato  term  io  the.^  ^!!^!i^iZ^ 
■ortgagee.  bif  kmring  d*- 

It  was  formerly  a  common  practice  to  malce  a  mortgage  by  an  abeolote  A**<gc» jw*  a 
coaieyance,  with  a  defeasance  or  danse  of  redemption  in  a  separate  deed. 
liocdTUbot  has  said,  that  this  was  a  wrong  way,  and  to  him  always  appeared 
widkafiice  of  frand,  for  the  defeasance  might  haye  been  lost,  and  then  an. 
akobte  cooYoyance  might  have  been  set  op,  wliich  wonld  be  veiy  hortfal  to 
the  mortgagor.    It  was  therefore  a  practice  which  he  would  discourage  as 
nach  as  possible.    C9tUreU  v.  Pw^hatCy  Ca.  Temp.  Talb.  64.  Bac.  Tracts,  S7. 
And  Lord  HardwickC  obserred,  hi  the  case  ofBidcerr.  fVmd^  that  wherever 
the  court  loond  a  clause  of  redemption  in  a  separate  deed,  it  adhered  to  it 
Strictly  to  prevent  the  equity  of  redemption  from  bdng  entangled,  to  tbe 
pRjadice  of  the  mortgagor.    1  Ves.  161. 

(H)  Many  modem  conveyancers  have  stripped  the  proviso  for  redemption  OmdiHM  fir 
of  its  conditional  form,  and  converted  It  into  an  agreement  to  re-convey  on  rtdempiwmyWtd 
payment  of  principal  and  interest    The  advantage  of  the  condition  is,  that  ^^^jj^jfrnfTdf?- 
if  the  money  be  paid  on  the  day  appohited,  no  re-conveyance  will  be  neoes-  iUlgu^hed^ 
saiy,  for  by  the  simple  operation  of  tiie  condition,  the  land  will  return  to  the 
mortgagee  as  of  hts  former  estate.    On  Uie  other  hand,  the  disadvantage  is, 
dmt  if  the  mortgagee  assign  the  mortgage  to  another  before  the  day  ap- 
pointed for  payment  of  the  money,  and  afterwards  the  mortgagor  pays  the 
mamey  to  the  mortgagee  on  the  day  appointed,  the  effect  of  the  condition 
would  be  to  revest  the  estate  in  the  mortgagor,  and  thereby  defeat  the  secu- 
rity of  the  assignee.    This,  it  has  been  attempted  to  obviate  by  inserting  the 
agrecBMBt  above  allnded  to  in  tbe  place  of  tiie  condition.    But  as  no  mort- 
^igor  wonld  pay  off  his  mortgage  viritliottt  the  mortgage  deed  being  delivered 
Bp  to  bias,  there  can  be  little  chance  of  this  inconvenience  occurring,  and 
eoaaeqiiently  little  or  no  ntiUty  in  discontinoing  the  old  practice  of  making 
the  proviso  for  redemption  in  a  conditional  form.    Th|s  subject  is  further 
in  $  Pres.  Conv.  SOO. 


9n  £HAP.  I*  ORIGIN  AND  MATURE 

Of  0  emenani'  And  it  IS  nov  usual  to  inaert  (if),  in  the  mortffaire  deed  of  & 
u>  mmigugee  tenn  foT  years,  or  tne  assignment  thereof,  a.  covenant  from  toe 
4tfter  cTfK  •     mortgygpr  for  himself  and  his  heirs,  thai;,  if  de&ult  be  made 

intfaepaymmt  of  the  mopey  at  the  day,  then  he  and  his  heira 
wiQi  1^  the  costs  of  the.mortgagee  and  his  heirs^  convey  the 
freehold  ly^d  inheritance  of  the  mortgaged  lands  to  the  mort' 
gagee  and  his  heiis,  lor  to  such  person  or  persons  (to  prevent 
merger  of  the*  term)  as  he  pr  they  shall  direct  or  appoint. 
For  the  inversion,  .after  a  term  of  five  hmidred  or  one  thou- 
sand years»  being  little  motfii,  9nd  y^t  the  mortgagee,  for 
want  thereof,  ccmtinuing  but.  ^  termor,  subjc^  to  forfeiture  &c. 
and  not  capable  of  the  privileges  of  a  freeholder^  it  is  but 
reasQO^ble,  that  when  the  mortgagor  cannot  redeem  the  land, 
the  mortgagee  should  have  the  whole  interest  and  inheritance 
pf  it,  to  dispose  of  as  absolute  owner  (i), 

(«)  B«i:.  4br.  633* 


(I)  This  covenant  is  generally  embodied  In  the  cotenant  for  farther  assor- 
ances.    See  a  form,  pott,  yoL  UL 
T^rm  to  be  at-      If  the  fee  on  default  were  to  be  conveyed  to  the  mortgagee  himself,  the  teim 
9igned*  would  merge  in  the  inheritance.    The  mortgagee  shoaJd  thereibre,  ptevionsly 

to  tnch  conveyance,  assign  the  term  to  a  tmstee  in  trust  to  ntlend  the  inherit- 
ance, if  it  be  wished  to  keep  the  term  on  foot. 
Imw  in  text         The  abandonment  or  foreclosure  of  the  mortgage,  wiU,  in  the  case  of  n 
9*^*^*^^*  mortgage  for  years,  entitle  the  mortgagee  $md  his  personal  representativea 

to  a  term  only,  with  all  the  disabilities  respecting  forfeiture,  felling  timber, 
opening  mines,  and  other  restrictions  which  are  incident  to  a  tenancy  for  years. 
To  obviate  these  inconveniences,  it  has  been  frequently  recommended  to  in- 
troduce the  agreement  alluded  to  in  the  text,  and  such  stipulation  has  in  ge* 
neral  been  considered  to  be  valid  and  binding  on  the  parties.  3  Bac.  Abr.  633. 
2  Cm.  Dig.  91.  It  is  however  open  to  remark,  that  inasmuch  as  a  covenant 
to  convert  the  mortgage  into  an  absolute  sale  on  payment  of  a  further  sum  by 
the  mortgagee,  would  be  disregarded  as  ineffectual  in  a  court  of  equity,  see 
post,  p.  119,  it  should  seem  that  a  oovemint  for  the  like  purpose,  without  any 
further  advance,  would  be  equally  inoperative.  At  least,  a  conveyance  in 
pursuance  of  the  covenant  would  not  preclude  the  mortgagor  and  hi»  repr^ 
sentatives  from  their  right  and  equity  of  redemption,  if  enforced  witUn  the 
period  prescribed  by  the  court  in  analogy  to  the  statute  of  limitations.  See 
post,  p.  360.  And  hence  it  should  appear,  that  a  conveyance  alone  under 
such  a  covenant,  without  a  foreclosure,  cannot  be  depended  on  as  the  sosree 
of  an  absolute  and  irredeemable  title, 
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Some  inconveniences  having  been  sufl^ed  by  mortgagees,  ^^^^^^^^^^ 
trom  the  difficulty  and  delay  attending  bills  to  forecloae^(i  2),  saU.   See  nate^ 
the  ingenuity  of  modem  times  has  framed  a  mode  of  convey-  ^  ^^  m. 
ance  in  order  to  enable  the  mortgagee,  after  a  given  time,  to 
procure  his  principal  and  interest  by  a  sale  of  the  mortgaged 
estates,  without  being  under  the  necessity  of  applying  to  a 
court  of  equity;  by  taking  the  conveyance  of  the  fee  to  trus- 
tees in  trust  for  the  mortgagee  for  a  term  of  years,  subject  to 
redemption,  with  remainder  to  the  trustees  in  trust,    in  de-      £  10  ] 
fault  of  payment  at  the  time  stipulated,  to  sell  the  estate  and 
to  apply  the  purchase-money,  after  defraying  the  expences  in- 
curred in  discharging  the  trust,  in  the  payment  of  the  mort- 
gage-money and  interest,  and  then  to  pay  over  the  residue, 
if  any,  to  the  mort^tgor. 

I  ain  not  aware  that  any  case  has  occurred  where  the  trans^ 
action  appears  to  have  been,  in  its  original  nature,  a  mortgage 
or  pledge  by  way  of  security  for  money,  in  which  the  validity 
of  a  sale,  under  a  trust  of  this  nature,  vested  in  trustees,  with- 
oat  the  concurrence  of  the  mortgagor  or  his  representatives^ 
or  a  decree  for  foreclosure,  or  for  sale  for  payment  of  the  mo- 
ney lent,  has  come  under  the  consideration  of  a  court  of 
equity ;  but  luiless  such  trust  for  sale  be  considered  as  clearly 
distinguishable  in  principle  from  a  power  to  sell  in  default  of 
payment  at  a  limited  period,  lodged  in  the  mortgagee  hunself, 
the  opinion  of  the  court  in  the  case  of  Croft  v.  Powell  (to)^ 
seems  to  me  to  raise  at  least  considerable  grounds  for  doubt-r 
ing,  whether  the  trustees  alone,  in  such  a  case,  can  make  an 
absolute  irredeemable  tide,  without  the  direction  of  a  court 
of- equity. 

In  that  case,  A.  seized  in  fee  of  an  estate  by  lease  and  re- 
lease, in  1703,  conveyed  the  same  to  B.  and  his  heirs;  and  by 
ft  deed  of  defeasance,  bearing  even  date  with  the  release,  and 

(w)  Com.  Rep.  603. 


(I  t)  There  is  one  inttance  on  the  books  of  a  ten  years'  snit,  fonr  reports, 
two  trials  at  law,  and  after  all  the  foreclosare  was  lie-opened,  infra,  306. 
See  also,  vol.  ii.  p.  998,  where  a  fourth  order  for  enlarging  the  tiqflc  of  fore* 
closure  was  granted,  although  the  preceding  order  was  peremptory. 


11  CHAP.  t.  ORIGIN   AND   NATURE 

Of  mort^agtB    executed  at  the  same  time,  it  was  agreed,  that  if  A.  should 
iolfs,^^^'^'       repay  1000/.  borrowed,  together  with  other  sums, — agreed  to 

be  paid  off  within  the  space  of  one  year,  then  B.  should 
re-convey  to  him ;  but,  if  he  failed  to  pay  that  money  within 
the  year,  then  B.  should  mortgage  or  absohUely  sell  the  sdme 
lands  free  from  redemption^  and  out  of  the  money  rsdsed  by 
the  sale  or  mortgage,  pay  the  money  and  interest,  and  account 
for  the  overplus  to  A.  Several  other  sums  were  afterwards 
advanced  to  A.  or  paid  on  his  account  by  B.  and  a  fine  was 
afterwards  levied  by  A.'s  wife  to  B.  Some  years  afterwards, 
the  money  not  being  paid,  B.  entered  into  articles  of  agree- 
ment for  the  sde  of  this  estate,  and  afterwards  conveyed  the 
same  to  C.  in  whieh  articles  and  conveyance  the  defeasance  toas 
mentioned  and  excepted.  It  was  in  proof  that  A.  was  privy 
and  consenting  to  the  agreement  for  sale.  Afterwards  A.  ex- 
hibited a  biU  to  redeem.  It  was  insisted,  among  other  argu- 
ments, that  C*  had  an  absolute  estate  not  redeemable,  and  that 
tl^e  defeasance  operated  only  in  case  the  money  was  paid 
within  a  twelvemonth,  if  not,  B.  was  invested  with  a  power  to 
[  II  ]  sell,  firee  frpm  all  ^uity  of  redemption ;  that  then  it  became 
a  trust  in  him  to  sell.  But  it  was  resolved  by  the  court,  that 
the  estate  was  redeemable^  and  this  decree  was  aft;erwards 
affirmed  in  Parliament 

'  The  court  availed  itself  of  a  variety  of  grounds  in  support 
of  this  judgment ;  it  was  said,  that  tlie  premises  being  con- 
veyed to  B.  and  his  heirs,  with  a  defeasance  by  deed  of  the 
same  date,  it  toas  in  its  nature  a  mortgage  to  him^  and  there^ 
fore  was  in  his  liands  redeemable  at  any  time  upon  payment  of 
principal  and  interest.  It  was  further  observed,  that  though 
B.  had  a  power  for  non-payment  of  the  money  within  the  year, 
to  mortgage  or  sell  to  raise  the  money  lent,  and  to  be  account- 
'  able  for  the  overplus,  it  was  not  then  to  be  considered  what  he 
might  have  done,  but  what  he  had  done ;  and  that  it  was  mani- 
fest it  was  not  B.'s  intention  to  give  C.  an  absolute  and,  indefeaz- 
ible  estate ;  for  it  was  not  conveyed  to  him  absolutely  and  free 
from  the  equity  of  redemption;  but  while  the  articles  of  agree- 
ment  were  writing,  B.  shewed  C.  the  defeasance,  and  insisted 
to  have  it  mentioned  in  the  articles ;  and  when  the  conveyance 
was  executed,  it  was  with  an  exception  of  the  defeasance,  that 
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was,  sulgect  to  it.  And  the  court  distinguished  this  case  from  ^^^^^^^ 
that  of  a  trustee  who  was  authorized  by  will,  &c«  to  sell  for  Mie. 
payment  of  debts  and  legacies ;  there  was  no  original  mort^ 
gagCf  but  the  trust  was  directly  to  sell,  and  there  was  nobody 
to  redeem,  for  as  the  trust  was  to  sell  absolutely,  the  purchaser 
could  not  be  subject  to  redemption,  and  the  heir  was  at  no 
prejudice,  if  the  purchase-money  were  more  than  would  satisfy 
the  debts  and  legacies,  he  would  in  equity  be  entitled  to  the 
overplus.  And  it  was  said,  that  it  could  not  be  well  conceived 
that  if  C.  expected  an  absolute  estate,  free  firom  redemption, 
he  would  not  have  insisted  that  A.  should  have  jomed  in  the 
conveyance ;  and  that  it  was  a  known  rule,  that  if  a  trustee 
conveys,   though  upon  a  valuable  consideration,  to  one  who  , 

has  notice  of  the  trust,  he  was  liable  in  equity  to  the  perform- 
ance of  the  trust:  If  then  B.  on  non-payment  witiiin  a  year 
stood  a  trustee,  as  it  was  insisted  for  A.,  his  (B«'s)  vendees 
comiiig  in  with   notice    of   that  trust,   would  stand   in  tiie 

place  of  B.  himself,  who  was  acknowledged  to  be  subject  to 

redemption* 

From  this  statement  of  the  reasons  on  which  the  court  de» 
cided  in  the  last  case,  it  seems  that,  in  the  judgment  of  the 
court,  great  reliance  was  placed  upon  the  circumstance,  that 
the  transaction  was  in  its  nature  a  mortgage,  and  therefore  was 
in  the  mortgagee's  hands  redeemable  at  any  time  upon  payment 
of  principal  and  interest ;  and  on  that  ground  it  was  distin-  [  liS  ] 
gmshed  from  a  trust  to  sell  for  payment  of  debts  and  legacies ; 
in  which  case  there  was,  it  was  said,  no  original  mortgage,  but 
the  trust  was  directly  to  sell,  and  no  one  to  redeem.  And  the 
purchaser,  though  he  contracted  and  purchased  subsequent  to 
the  period  at  which  the  power  of  selling  was  to  take  effect,  was 
nevertheless  considered  as  acquiring  a  redeemable  estate  only; 
and  yet  it  was  fairly  contended,  that  whatever  might  be  the 
nature  of  the  estate  while  in  the  hands  of  the  mortgagee,  as 
between  him  and  the  mortgagor,  yet,  after  the  time  for  pay- 
ment expired  as  between  a  purchaser  and  the  mortgagee,  he 
became  a  trustee  for  the  purpose  of  sale,  and  his  vendee 
would,  by  his  sale  in  pursuance  qf  his  power  and  trust,  have 
an  absolute  irredeemable  estate. 


Ha  CHAP,  tv  ORlGfA  AND   NATUl^ 

Of  mortgagii       Now,  though  it  may  be  true  that  there  is  m  obvious  differ-'^ 
taU^  ence  m  pomt  of  curcumstahces^  yet  there  is  no  difference  in 

substiiuice  between  the  case  where  the  power  of  sale  is  vested 
in  the  mortgagee,  and  where  it  is  created  by  a  dbtinct  trust  $- 
for  if  the  trust  be  warranted  in  p6int  of  equity,  a  court  oif 
^  equity  wifl  distinguish  and  separate  the  two  characters  of  mort- 

gagee and  trttstee,  though  unite<d  in  on€f  person;  and  if  the' 
trust  be  not  supportable  in  point  of  equity,  stich  court  will 
eonfound  the  character,  t];tough  branched  into  two  persons;' 
«  consequently,  if  the  principle  be,  that  the  transaction  being  in 
its  nature  a  mortgage,  the  mortgagee  cannot  avail  himself  of 
any  collateral  contract  whereby  he  may  acquire  an  irredeem- 
able estate,  without  the  subsequent  concurrence  of  the  mort-^ 
gagor,  or  a  decree  of  a  court  of  equity-^Equity,  which  attends 
to  the  material  or  substantial' contract,  without  considering^ 
mere  matters  of  form,  will  resist  the  innovationi  inwhatevef 
shape  it  appears ;  the  validity  of  such  a  trust,  therefore,  seems 
at  present  of  too  doubtftd  a  complexion  to  be  reUed  upon  as 
the  source  of  an  irredeemable  title  (k). 


Crood  title  nunf      (K)  Thiff  point  is  now  falty  settled.     Two  csEses  have  been  decided  sinc^ 

be  made  tnuier  n,g  learned  anther  wrote,  and  they  concur  in  establishine  the  rule,  that  tms- 
tnuttfor  iale,  ^-,..^,1  -.  **♦* 

in'  drfaiit  of     ^^*  ^^'  ^®»  ^  default  of  payment  of  the  mortgage-money,  are  competent  to 

pmfment  rf       make  a  good  irredeemable  tiUe,  Without  the  consent  of  the  mortgagor  or  hir 
jMorlSyive  wo-    representatives,  provided  Chat  power  be  communicated  to  diem  by  the  trwt- 

deed. 

In  the  first  case,  a  mof  tgage  of  leaseholds  was  made  to  a  trustee,  with  tlie 
usual  power  of  redemptiofi,  and  it  was  agreed,  that  on  default  of  payment  of 
the  money,  the  Crostee  might  sell  the  estate,  pay  off  the  roortgage-<money,  and 
vefand  tiie  residue  to  the  mortgagor.  ]>efault  was  made  in  payment ;  the  trvs-' 
tee  sold  the  estate  by  public  auction,  and  the  purchaser  required  the  concor- 
rence  of  the  mortgagor,  who  refused  to  join,  insiAing  that  the  Sale  was  made 
without  his  consent,  and  at  an  undervalue.  Upon  which  the  purchaser  filed 
a  bill  against  the  trustee,  and  the  mortgagor  (who  afterwards  l>^oming  a  bank- 
rupt,) the  purchaser  filed  a  supplemental  bill  against  his  assignees.  On  the' 
hearing  of  the  cause,  the  court  dismissed  the  bill  as  against  the  mortgagor  and 
his  assignees,  with  costt;  and  decreed  a  specific  performance  against  the  trus- 
tee and  his  ceetui  ^ue  trust.  Ciay  v.  Sharpe,  Lib.  Reg.  Mich.  1802.  fo.  66' 
Sogd.  Vend.  Sc  Pur.  App^  21.    i  Cm.  Dig.  105,  9d  edit 

In  the  second  case,  A.  who  had  already  made  one  mortgage,  ilAade  a  second 
to  B.  in  fee,  subject  to  the  first,  for  securing  500f*  and  interest,  and  also  snch 
other  sums  as  should  from  time  to  time  be  adtanced,  wifii  tht  usual  pro', 
viso  for  redemption,  and  a  declaration,  that  in  ease  default  should  be  made  in 
payment  within  fourteen  days  after  payment  demanded,  it  should  be  lawfrtl 
for  B.  and  be  was  thereby  required,  of  his  own  proper  authority,  and  withoat 
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tf  I&  ixmd  be  ^en'  by  lite  mortgagor  to .  the  mortgagee,  ^jf  ^^  jJ2i#. 
tonditioDed  for  the  perf(»mnice  of  aU  covenants,  payments. 


•By  fartker  anthority  or  dinctioa  from  the  said  A.  Iiis  heirs,  &c.  to  make  sale 
of  the  hereditamestt  thereby  released,  either  ahsolotelyor  conditionally  and 
by  way  of  mMgage,  or  t6  lease  the  sane  for  any  noosber  of  years,  at  snch 
rents  as  he  should  think  proper ;  -his-receipts  to  be  good  discharges;  luid  the 
purchasers  not  to  be  liable  to  see  tlieir  nionies  applied.  The  trusts  of  the  mo- 
ney arising  t^ra  the  sale  were  declared  to  be,  first  to  pay  the  ezpences  of  sale, 
next  to  pay  off  the  first  mortgage,  unless  the  sale  shoald  be  sobject  to  that 
nartgage,  tiien  to  pay  off  the  present  mortgage  to  B.  and  aflter  to  pay  the 
aarplos  to  A.  his  executors,  dec.  And  it  was  covenanted,  that  in  case  the  he* 
reditaments  shoald  be  sold,  the  said  A.  should  jo'^n  in  the  sale,  and  »ecute  the 
conTeyance ;  nevertheless,  it  was  declared  his  joining  should  not  in  anywise 
be  essential  or  necessary  to  perfect  the  title  of  the  purchaser  or  purchasers, 
the  same  beug  intended  for  the  further  satisfaction  of  sudi  purchaser  or 
pardmsers. 

The  plaintiff  took  an  assignment  of  the  first  mortgage,  and  having  given  the 
proper  notice,  agreed  to  sell  the  premises  to  the  defendant ;  and  the  bill  prayed 
a  specific  performance  of  that  agreement.    Sir  William  Grant,  Master  of  the 
Bfllls,  said,  that  when  the  canse  was  opened,  he  was  unable  to  suggest  any 
priac^le  on  which  the  defendant  could  properly  insist  on  the  mortgagor'a 
beiag  a  party  to  the  conveyance.    The  clause  in  the  deed,  whereby  the  mort- 
gagor undertook  to  join  in  the  conveyance,  was  a  mere  contract  between  tlie 
■<*^S*SO>^  A>Mi  mortgagee,  to  the  benefit  of.  which  the  defendant,  as  a  pur- 
chaser, could  not  be  entitled ;  and  the.re  was  nothing  in  the  nature  of  the 
contract  between  die  plaintiff  and  his  mortgagor,  which  prevented  the  latter 
givioig,  and  the  former  exercising,  such  a  power  of  sale  as  that  on  which  the 
faeatiAn  arose^    A  specific  performance  was  consequendy  decreed  according 
to  the  prayer  of  the  bill.    Carder  ▼•  Morgm,  18  Ves.  344. 

The  case  of  Cr^fi  v.  PaweU^  quoted  and  coniniented  on  in  the  text,  does  not 
•ppcnr  to  have  decided  any  thing  contradictory  to  the  preceding  cases.  On 
Ihe  Talidity  of  the  power  of  sale,  and  the  extent  of  the  estate  to  be  derived 
■nder  it,  nothing  was  determined.  It  was  in  that  case  admitted,  that  the  con- 
aMemtien  oi  what  the  ibortgagee  might  have  done  under  the  trusts,  was  irre* 
lemnt  to  the  question  before  the  court,  and  therefore  speculations  on  that  sub* 
Jeei  were  unneceaairy.  The  case,  too,  received  its  adjudication  entirely  on 
itlier  point,  and  ought  not,  therefore,  to  be  considered  as  deciding  a  ques- 

at  whidi  it  merely  hinted. 
The  case  of  Stabback  v.  Ltatf  Coop.  46,  when  attentively  considered,  does 
not  BuUtate  against  the  doctrine  laid  down  in  the  former  part  of  this  note. 
The  report  of  that  case  is  said  to  have  been  taken  from  a  hasty  note  on  a  brief, 
wad  to  have  very  little  to  recommend  It,  either  In  terms  or  in  substance.  See 
alao  Clsy  ▼.  fTtJIu,  1  Bam.  &  Cren.  364,  where  a  mortgage  with  tmsts  for  sale, 
■nide  in  the  year  1795,  was  treated  and  acted  on  by  the  court  of  K.  B.  as  per- 
fectly valid. 

The  form  of  a  mortgage  with  trusts  for  sale,  will  be  found  in  the  3d  volume, 
where  the  merits  of  the  several  modes  in  use  are  discussed  and  the  best  mode 
pointed  o«t« 
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JbfM  covintiUM* 


ftides^  and  agreements^  comprised'  in  the  mortgage  deed; 

on-payment  of  the  mortga^e-mopey,  according  to  the  proTiso 
in  the  deed  for  re-payment  at  a  certain  day  or  days,  wiD  be  a 
breach  of  such  condition. 

[  14  ]  This  question  seeims  to  have  been  first  agitated  in  the  case 

cffBrUcoev.  King  (x)*  There  a  deed  of  feoffinentwas  made 
in  consideration  of  110/.  ^th  a  proviso^  that  if  the  feoffor 
paid  such  sums  at  such  a  day,  the  feoffment  should  be  void, 
and  he  might  re-enter;  with  covenants  to  save  harmless  from, 
incumbrances,  and  to  make  &rther  assurance.  And  there  was 
also  a  bond  from  the  feoffor,  conditioned  for  the  performance 
of  all  covenants,  payments,  articles,  and  agreements,  comprified 
in  the  deed.  On  an  action  upon  this  bond,  the  breach  was 
assigned,  for  that  the  feolSbr  did  not  pay  such  sums  upon 
such  days  according  to  the  proviso.  And  tiiereupon  there  was 
a  demurrer,  and  it  was  contended,  that  in  regard  the  feoffor 
was  obliged  to  perform  the  payments,  articles,  and  agreementSi 
in  the  deed  mentioned,  and  there  was  not  any  payment  men- 
tioned but  what  was  mentioned  in  the  proviso,  therefore  he 
was  obliged  to  perform  that :  but  the  court  said,  for  as  much 
as  there  was  not  any  covenant,  it  was  a  proviso  in  advantage 
of  the  feoffor,  that  if  he  paid  the  money  he  should  have  his 
land  again;  and  it  was  in  his  election  to  pay  the  money,  or  to 
lose  his  land,  which  would  be  a  sufficient  loss  unto  him;  there- 
fore the  condition  of  the  bond  did  not  extend  thereto,  but  was 
confined  to  the  other  covenants,  namely,  to  save  harmless 
from  incumbrances,  and  rents  and  arrearages  of  rents.  But 
in  respect  that,  if  judgment  should  be  entered,  the  obligee 
would  lose  his  bond,  they  gave  a  day  to  advise  until  the  next 
term,  that  in  the  interim  the  parties  might  compound. 

But  in  the  case  of  Toonu  v.  Chandler  (y),  in  which  debt  was 
brought  upon  an  obligation  to  perform  all  the  covenants  and 
conditions  in  an  indenture  of  mortgage;  in  which  indenture 
there  was  a  proviso,  tiiat  if  tiie  mortgagor  paid  the  money  at 
the  day,  the  mortgage  should  be  void.    A  breach  was  assigned 

(x)  Cro.  Jac.  tSl.    Yd  v.  906.  (y)  SLev.  116.    S  Keb.  387,  79. 

H  Let.  116. 
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in  non-payment  of  the  money  at  the  day,  upon  which  there  was 
a  demurrer.  Hale  was  at  first  of  opinion,  upon  the  ground 
mentioned  in  the  preceding  case,  that  this  was  no  breach ;  but 
Twisden  held  otherwise,  and  cited  a  case  of  Westbrook^  Hil. 
£2  Car.  1.  B.  R.  Rott.  116,  to  have  been  so  adjudged ;  where- 
upon the  case  was  adjourned :  and  afterwards,  at  another  day, 
Twisden  brought  the  record  of  Westbrook's  case  into  cou^ t, ' 
upon  which  Hale  changed .  his  opinion,  and  gave  judgment  for 
the  plaintiff. 

.   But  taking  the  bond. with  a  condition  for  performance  of      [  15  1 
covenants,   frequently  occasions  difficulty  in  the  pleadings   in  Simple  mori- 
assigning  the  breach,   and  embarrasses  the  mortgagee.    The  ferabU. 
better  mode  seems  to  be,  to  take  a  bond  simply  conditioned 
for  payment  of  the  mortgage-money  (l)« 


(L)  The  use  of  the  mortage  bond  is  to  enable  Uie  mortgagee  to  recover  the   Uliliiy  ofmcrtm 
4eficteBcy  of  his  debt  by  an  action  on  the  bond,  in  case  the  estate,  on  a  fore-  f^f^  ovfid: 
ckmre  and  sale,  should  prove  inadequate  to  the  burthen  of  the  luortgage- 
aoaey.     IWfc  v.  Hartfy,  2  Dick.  785.    2  Bro.  Ch.  Ca.  .125.     Peri^y  v.  Barker^ 
S  Yes.  527.    If,  however,  a  mortgagee,  having  a  decree  of  foreclosure  signed   Action  on$>  r#- 
aadearolted,  afterwards  brings  an  action  of  debt  on  the  bond  given  at  the  ^"^  ndemf^ 
time  time  as  the  mortgage,  for  payment  of  the  same  money,  and  for  perform- 
ance of  the  covenants  of  tlie  mortgage-deed,  .such  action  re-opens  the  fore- 
dosnre^  and  revives  the  equity  of  redemption  of  the  mortgagor.    Dashwdod 
V.  BIfikwiUft  1  £q.  Ca.  Abr.  517.    In  the  case  of  Perry  v.  Barker ^  13  Ves. 
198,  wbere  the  mortgagee  obtained  a  decree  of  foreclosure,  and  sold  the  estate 
for  130/.  less  than  his  mortgage  debt,  and  afterwards  brought  an  action  on  the 
■ortgage-bond  for  the  deGciency,  and  the  mortgagor  filed  a  bill  praying  a  re- 
dcaption,  and  also  an  injunction,  for  ever  restraining  the  defendant  from 
proceeding  on  the  bond.    The  Lord  Chancellor  assented  to  the  rule,  that  the 
action  on  the  bond  revived  the  redemption,  but  said,  that  as  there  was  no  pro- 
bability of  the  mortgagee  getting  the  estate  bark  again,  it  having  been  sold  a   ' 
considerable  time  ago,  and  as  the  mortgagee's  demand  was  so  inconsiderable, 
ihe  proper  deci*ce  was  an  injunction,  which  was  accordingly  granted,  agree- 
ably to  the  prayer  of  the  bill,  et  ii^fra  ;  1002,  3,  4. 

>  Both  at  law  and  in  equity,  the  penalty  of  the  bond  is  considered  the  debt,  Bond  a  security 
and  consequently,  although  the  interest  may  increase  the  principal  beyond  the  o^"**  ^/ 
{lenalty  of  the  bond,  yet  no  more  than  the  penalty  can  be  recovered.  H'hiie 
V.  Semiyy  Dong;  49.  fVilde  v.  Clarkwn^  6  T.  R.  303.  Mackworth  v.  Thomas, 
<5  Ves.  329*  Clark  v.  SeatoUy  6  Ves.  415.  Atkinson  v.  Atkinson,  1  Ball  6i 
:Bca.  938,  Infra,  357,  n. ;  except  where  the  penalty  and  debt  are  of  equal 
<«aMnst,  and  the  condition  provides  that  the  principal  sum  shall  carry  lawful 
hO/tnMV    FraneUy,'  tViison,  1  Ry.  &  Moo.  106.    And  this  rula  liolds,  notwitli- 

Vol.  I.  B 
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jtfrary  fa  rtf.        It  ifi  not  uiiusual^  for  tibe  party  lasding  the  money^  to  sti^ 
given  iiM€?      pulate  that  it  shall  lie  on  the  land  for  a  given  period  of  timei' 

which  agreement  is  made  part  oC  the  deedj  and  hath  bent 


itatiding  a  mortgage  might  birre  been  given  for  secnring  the  same  debt  ai  that 
vhich  is  coUateraliy  secured  by  the  bond,  and  altbongh  it  be  the  case  of  a 
inrety.  -Clarke  t.  AHHgdon,  17  Ves.  106.   1  Dong.  49.  But  aldioagh  a  coart  of 
equity  will  not  carry  interest  higher  than  the  penalty  of  the  bond,  yet  whoi  it  is 
taciied  to  another  security,  as  #here  tiiere  is  a  mortgage  from  fStut  obligor  to 
the  obligee  for  securing  other  sums  of  moneys  equity  will  not  suffer  the  mort*' 
gagor  ta  redeem,  unless  he  will  pay  the  interest  which  is  over  and  above  the 
penalty  of  the  bond.    Peers  v.  BdHwgn^  f  Eq.  Ca.  Abr.  611,  pi.  4.     The 
learned  author  adds  a  qnaere  to  this  case,  in  p.  S55,  post,-n.  (n),  on  the  groaad 
that  tacking  is  an  equity  merely  to  avoid  ^rcuity  of  action.     But  the  cais 
seems  to  have  turned  on  another  point.    The  mortgage  was  for  securiag  for* 
Uier  advances,  and  the  excess  of  interest  aboTe  the  penalty  could  easily  be 
considered  as  accumulations  from  time  to  time  in  thf  nature  of  additional  sams 
tent.    The  reporter  also  considers  it  a  very  equitable  case  ;  for  certainly  (says 
he)  it  is  agreeable  both  to  reason  and  conscience,  that  tb<e  interest  ahoold  be' 
paid  when  the  obligor  has  so  long  needed  payment. 
MmfigogH  moff      It  is  a  rule,  that  when  a  paity  is  suing  in  a  eonrt  of  eqiity,  he  shall  not  be 
fnteeedin  cfiU-  allowed  to  sue  at  law  for  the  same  debt.    But  the  case  of  a  mortgagee  is  an 
iw  ai  some     exception  to  this  rule  ;<  be  has  a  right  to  proceed  on  his  mortgage  in  eqoityi 
Mm*.  S,  L.  iM"  and  on  his  bond  at  law  at  the  same  time.    But  the  mortgagor  is  not  compellable 
-^^^  '*  ^^'  ^  ^^y  ^^  money  on  his  bond,  if  be  is  in  -  danger  of  not  getting  back  his  title- 
deeds,  and  therefore,  whore  a  mortgagee,  having  posiessiofrof  the  mortgagor's 
title-deeds,  lodged  them  with  an  attorney,  who  claimed  a  lien  on  them  for 
basiness  done,  the  mortgagee  was  restrained  from  proceeding  at  law  on  Hb 
collateral  security,  until  the  title-deeds  were  secured  and  a  re-convcyance 
conid  be:  had.    SchooU  v.  SaU,  1  Sch.  &  Lef.  176.    So  whete  the  mortgagee 
died  withaot  an  heir,  the  court  restiained  his  executor  from  proceeding  at  Inf 
to  compel  payment  of  the  money,  there  being  no  heir  who  could  re-convey. 
Tlie  money  was  ordered  into  coaft,  and  after  some  time  an  act  of  pariiamedf 
was  procured,  on  an  allegation  that  the  heir  could  not  be  found.    Ibid. 
Ctnutrudum  ef      The  condition  of  a  bond  is  to  be  construed  by  its  own  terms,  and  no  eVfr 
mortgage  bovd*  ^^qq^  ^g  |^  received  to  explain  its  import ;  but  althongh  tiie  langnage  be  not 

clear,  if  tliere  be  enough  to  shew  tlie  intention  of  the  parties,  the  court  will 
give  it  effect ;  as  where,  upon  a  second  advance,  it  appeared  that  the  parties 
intended  there  should  be  a  further  secnrily,  the  court  constraed  the  coodicioa 
to  be  operative  as  an  agreement  for  a  farther  mortgage.  Hemm  £K|MrtCy 
1  Bock's  Bank.  Ca.  165. 
CocenMt  for         Some  gentlemen  consider  a  mortgage  bond  as  taken  ex  abundante  cavfd% 

payment  ef        ^nd  they  rely  on  the  covenant  for  payment  of  the  money  which  is  Introdoced 

mvntVy  ami 

mortgage  bandy  ^°  ^^^  mortgage- deed,  thereby  saving  the  expence  of  the  bond*     A«  oflea  as 

eefmftred.  economy  shall  be  an  object,  this  mode  of  security  seems  entitled  to  ailment 

confidence  to  be  adopted ;  but  with  respect  to  bankruptcy,  and  facility  in  t^ 
coTcrmg  tlie  mortgage«debt,  a  bond  is  a^very  nsefol  and'neoeaaafy  afipcndagt 


4>r   MORTGAGES.  16  a 

considered  by  the  best  authorities  as  binding  upon  the  par- 
ties (»). 


to  a  mortgage  secarity.    lodeed*  it  has  been  holden  in  one  case,  that  as  every 

Biortgage  impli^  a  d^bt,   the  iiHNlgsgor'a  personal    estate  will  be   liable^ 

altliongh  there  be  neither  a  bond  nor  a  covcn^t  for  payment  of  tlie  mortgage 

money.    King  v.  King,  3  Pr.  Wms.  361.    S.  L.  infra,  vol.  ii.  774.    This  is  an  ^ 

extreme  case,  aad  no  one  on  the  aathorlty  of  it  wonld  omit  to  insert  a  cove* 

nant  for  payment  of  the  money,  or  neglect  ib  take  a  mortgage  bond,  unless 

the  poverty  of  the  parties  required  it*    In  t  Dick..  785,  a  bond  and  covenant 

are  said  to  be  of  no  use  if  the  estate  be  ample ;  but  for  the  necessity  of  a 

bond  and  covenant,  see  infla,  61  and  866,  notes  (E)  and  (X). 

The  utility  of  a  bond,  bovTever,  inust  be  apparent  on  considering,  that  an  IHility  tfmort* 
action  of  covenant  does  not  lie  agafaist  a  devisee.  At  common  law,  no  snch  ^^^  ooaa. 
action  lay,  and  tliere  were,  consequently,  no  mean^  of  subjecting  the  debtor's 
lands  to  the  process  of  his  creditors,  in  the  hands  of  a  devisee.  The  statute 
of  franduleut  devises,  (S  W.  &  M«  c.  14.)  remedied  this  inconvenience  to  a 
certain  extent.  It  rendered  the  devbee  chargeable  jointly  with  the  heir  fotr 
the  debts  of  his  testaior.  But  the  words  of  the  statute  apply  only  to  actions 
of  debt  on  bonds  and  specialties,  and  do  not  extend  to  actions  of  covenant. 
H'ibofi  ▼.  fauU^,  7  East,  l€8.  Mr.  Jacob  Phillips  (whose  excellent  course  of 
legal  study  is,  in  the  Editor's  view,  the  only  one  likely  to  ensure  a  good  resoU, 
becaosey  without  any  super-human  endowment,  it  ca(n  be  minutely  pursued,) 
observes  on  this  subject,  that  in  an  action  of  covenant  the  benefit  of  the 
statute  of  fraudoUnt  devises  tA  lost,  aind  the  debtor  cannot  follow  the  lands  to 
a  devisee;  but  in  an  action  of  debt  he  can.  '*Heuce^  continues  the  learned 
gentlenmn,  *'  there  is  an  immense  superiority  of  an  action  of  debt  over  cove- 
nant ;  and  as  all  lands  may  be  said  to  be  now  devised,  ihat  is,  aA  almost  every 
man  having  real  property  makes  his  will  and  deviles  it,  and  which  excepts  it 
from  liability  to  his  covenants;  and  also,  as  if  he  does  not  devise  it,  but  per- 
mits it'to  descend  to  bis  heirs ;  yet  as  their  alienation  vrill  also  exempt  it  froih 
liability  to  covenants,  a  covenant  is  really  but  little  better  in  extent  of  remedy 
than  a  simple  contract  debt  i  always  then  on  a  mortgage  take  a  concurrent 
mortgage  bond,  and  nOt  trust  to  the  mortgage  covenant  for  payment  of  th6 
money."    Phil.  Let  Grands.  141. 

(Bf)  This  stipulation  is  for  the  most  part  introduced  in  the  proviso.  But 
the  insertion  of  it  by  way  of  covenant,  at  the  end  of  the  mortgage  covenants, 
is  to  be  prefierred.  Forms  fbr  each  case  wiH  ht  added  in  the  Sd  volume,  for 
vUdi  refer  to  the  Index. 
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GHAP.  IL 

■  •  • 

OF  TDfE  POSSESSION  OF  THE  THING  MORTOAOfid^  AND  WHEN 
IT  OUGHT  TO  BE  GIVEN  AY  THE  SfORTGAGOK  TO  TKt 
MORTGAGEE. 

J^^tgage,         ^  MORTGAGE  being,  as  Bas  been  stated,  a  contract  of 

sale  executed,  with  power  to  redeem,  must  have  all  the  pro- 
perties and  qualities  incidental  to  the  validity  of  an  absohite 
disposition. 

MKsf  htjtt%         An  essential  circumstance  necessary  to  the  validity  of  every 
(A).  *      conveyance  of  property,  whether  real  or  personal,  is,  that  it 

be  perfectly  free  from  fraud  or  collusion ;  which  are  things  the 
comhion  law  universally  abhors,  and,  therefore,  makes  void  all 
acts  that  depend  upon  them,  though  otherwise  in  themselves 
good^ 

[  17  ]  With  a  view  to"  enforce  this  principle,  sevei^al  statutes  havd 

hf  teoeral  tia-  made  void  aU  fraudulent   conveyances  of  lands,    tenements, 

hereditaments,  goods,  and  chattels,  as  against  creditors  and 
purchasers  (a). 

Vendor  retain'^       But  what  Circumstances  amoimt  to  fraud  or  Covin,  is  idwaysf 
whe»  a  frtmd!    ^  question  of  law  upon   the   facts  of  each  particular  case. 

Among  other  incidents  which  have  been  considered  as  fraudu- 
lent, we  find  that  of  the  vendor  continuing  in  full  possessiony 
^d  having  the  power  of  using  things  conveyed  as  his  own, 
after  an  absolute  and  unqualified  alienation ;  whereby  the  ven- 
dor is  enabled  to  defraud  and  deceive  others,  by  continuing  to 
traffic  with  the  subject  by  him  before  conveyed  to  another. 

(a)  50  Edw.  3.  c.  6.   IS  Elil.  c.  5.    f7  Elis.  €.4.    f  1  J«c.  1.  c.  19. 


(A)  But  mere  folly  without  frand  is  no  foandation  for  eqnitable  relief. 
A  bindlDg  contract,  obtained  without  misrepreaeDtation,  can  never  be  aet 
aside.    Hilnes  t.  Cowley^  8  Price^  690. 
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This  observation  leads  us  to  investigate  what  degree  of  pos- 

« 

session  of  a  thing  mortgaged  ought  to  be  given  up  by  the 
mortgagor^  to  prevent  the  mortgagee  from  the  imputation  of 
fraud  in  respect  to  third  persons ;  and  in  the  pursuit  of  this 
iiMjuiiy,  it  will  be  necessary  to  consider,  First,  What  things  DivUion. 
are  capable  of  being  mortgaged :  Secondly,  In  what  state  or 
condition  they  may  be  mortgaged :  Thirdly,  The  extent  in 
which  their  nature^  state,  or  condition,  varies  the  degree  of  « 

the  possession,  which  ought  to  be  given  of  them. 

First,  As  to  what  things  are  capable  of  being  mortgaged  (a  s).   fvkai  may  be 

mortgaged  s 

Every  thing  which  may  be  considered  as  property,  whether,  -^M  teal  wed 
in  tke  technical  language  of  the  law,  denominated  real  or  per-  ^^  '^" 
fional  property,  may  be  the  subject  of  a  mortgage* 

Advowsons,  rectories,  and  tithes,  may  be  the  subject  of  a  Adtoweone^ 

,      ^  reclorUeMtheef 

mortgage  (an). 

((ta)  [See  further  on  the   mertgage   of  ecclesifistical   benefices,   vol.  iiL 
Ifldex,  Rectory.— -£d.l  ' 


(At)  This  necessarily  involves  the  consideration  of  what  things  may  not  fVhat  may  not 
be  morti^ged.  A  creditor  cannot  seize  the  necessary  wearing  apparel  of  his  ^  mortgag  , 
debtor,  nor  his  bed,  nor  other  moveables  hnd  nteiisils  that  are  of  4ike 
necessity  to  him.  Nor  by  the  common  law  can  a  landlord  distrain  beasts  of 
the  plongh,  ntensib  or  instruments  of  trade  or .  profession,  as  the  axe  of  a 
carpenter,  or  the  books  of  a  scholar ;  because  of  the  damage  which  may 
accroe  to  the  commonwealth  by  the  intermption  of  trade  and  commerce. 
Co.  Lit.  47  a.  Infra,  18  a.  n.  (A  4.)  These  things  therefore  cannot  properly 
be  the  subjects  of  mortgage  or  pawn,  wifhout  delivery  of  actual  possession. 

Neither  may  a  pew  in  a  parish  church,  as  it  shool<)  seem,  be  mortgaged  as  Pop* 
a  thing  in  gross.  There  is  no  property  in  pews ;  they  are  erected  for  the  use 
of  the  parishioners.  The  ordinary  may  grant  ft  pew  |o  9  particular  person, 
wJiile  he  resides  within  the  parish ;  or  there  may  be  a  prescription  by  which 
a  facolty  is  presumed ;  but  as  to  personal  property  in  a  pew,  tlie  law  knows 
BO  such  thing.  Bawkine  ▼.  ComfMgne^  S  PhiH.  Ecc.  Rep.  16.  If,  however, 
the  pew  be  appnrtenant  or  annexed  to  a  house,  it  may  be  mortgaged  with  the 
iionsc,  and  if  it  be  in  the  chancel,  it  may  perhaps  be  assigned  in  gross.  See 
JUMmeuarritig  v.Gffef,  5Bam.  Ac  Aid.  361. 

Nor  can  a  flowing  stream  of  water  be  the  subject  of  mortgage,  for  it  is   Water. 
pmUiei  JmrUf  and  aq  individud  can  only  acquire  a  right  to  it  by  appropriating 
ao  much  of  \t  as  he  requires  for  a  beneficial  purpose.     iViUutme  ▼,  Morland^ 
%  Bam,  Sl  Cress.  910. 

So  of  a  rookery  as  a  distinct  article  of  property.    Kaajuun  v.  Brockett,  Rookery* 
f  Barn.  Sc  Cress.  934. 


CHAP.  IL 


POSSESSION   OF 


RevenUmsjond      Reversions  and  remainders^  being  capable  of  grant,  from 
r^^T'?      nuui  to  man,  are  mortgageable.  - 

Pfi9»iHiitii$,         Possibilities,  also,  being  assignable,  are  mortgageable,  a  mort- 
gage of  them  being  pnly  a  conditional  assignment  (a). 


Mortgage  t^f 
€onHngeHt  in- 
terestt  and  ex* 
ytciancies. 


Of  mortgagee 
hy  exjmUMt 


'  (A)  Possibilities  are  g^DeraHjr  arranged  ii>to  two.  classes :   the  one,  con- 
sisting of  possibilities,  which  are  coupled  with  an  interest,  snch  as  contingent 
remainders,  executory  devises,  springing  or  shifting  iises ;  the  other  of  bare 
or  naked  possibilities,  snch    as  the  hope  of  inheritance  entertained  by  tbe 
heir  on  the  courtesy  of  his  ancestor,  or  |he  cbance  of  succession  of  an  ipdi- 
yidnal  where  the  gift  is  to  several,  with  remainder  to.  tlie  survivor.    The 
former  class  may,  perhaps,  with  more  propriety  be  denominated  contiDgent 
interests,  and  the  latter  mere  expectancies  ;  for  a  possibility  coupled  with  an 
Interest,  is  more  than  a   possibility,  it  is  a  present  interest,  and    may  be 
devised.     Perry  v.  PkiUipe,  17  Ves.  173.  182.    On  the  other  hand,   the   ex- 
pectancy of  an  heir  apparent,  daring  the  life-time  of  his  ancestor,  \s  less 
^han  a  possibility,  being  but  a  mere  hope  or  nnticipation.    All  contiBgeHt 
interests  are  executory,  and  while  they  remain  |o,  the  owners  cannot  assign 
them  at  lavf,  because  they  have  not  any  estates.    10  Co.  60  a.    4  Co.  66  b. 
1  Inst.  964  b.  U5  a.  b.  n.  fit.    l  Ves.  590.  409.    S  Ves.  391.    3T.  R.  8& 
7  T.  R.  589.    In  equity  every  species  of  Contingency  may  be  bound  by  con- 
tract for  valuable  consideration,    l  Ves.  409.    2  Pr.  Wms.  J32.  191.    S  Atk. 
4^0.    But  an  expectancy  cannot  be  sold.    3  Meriv.  607*    Hei^ce  it  appears 
reasonable  to  suppose,  that  an  additional  contract  for  a  contingent  interest, 
would  have  greater  claim  to  validity  in  a  court  of  equity  than  an  absolute 
sale  ;  for  it  does  not  take  advantage  of  necessity  or  inexperience  by  binding 
the  party  to  a  price  which  is  realty  less  than  liie  valne  of  the  expectanpy, 
it  being  a  redeemable  contract  on  payment  of  tlie  sum  actually  advanoed. 
Contingent  hiterests  and  mere  expectancies  may  however  be  bound  at  law 
by  estoppel.    Heipe  v.  Herefordy  %  Barn.  6c  Aid.  f 42.     But  it  ia  observable) 
that  although  the  contract  or  conditional  bargain  of  an  expectant  heir  will 
bind  himself,  yet  it  will  not,  as  it  should  seem,  bind   tbe  snceeeding  heir. 
1  Anstr.  11.    See  more  on  Possibilities  and  Estoppel,  1  Fonbl.  Tr.  £q.  eh.  4. 
s.  i.   t  Pres.  Abs.  9t.  20^.  205.    1  Madd.  Ch.  549.  Sd  edit.   Hooper  ▼•  JRMSticr, 
^M*Lcl.  527. 

If  a  father  devise  lands  to  tmstees  and  their  heirs,  until  bia  son  attain 
the  age  of  twenty-five  years,  a  mortgage  by  tlie  son,  when  only  tweoty-one, 
is  void.  Spencer  v.  Chau,  9  Mod.  SO.  In  another  case  it  was  held,  that  If 
an  Improvident  heir  takes  np  goods  at  an  extravagant  price,  and  nM>rt|^ges 
to  secure  it,  he  may  be  relieved  f^o  far  as  it  stands  as  a  security  for  the  unjust 
gaiji ;  but  after  it  b  determined  on  a  quantum  meruit,  what  was  tbe  real 
worth  of  the  goods,  tbe  mortgage  will  still  be  binding  on  the  hcLr  for  so  much 
as  is  found  by  the  verdict.    Freeman  v.  Bukop,  t  Atk.  39.    S,  C.  Barnard.  15. 

i 

Tliat  the  expectancy  of  an  heir  is  not  an  interest,  was  ai-knowledgcd  by  Lord 
Loughborough,  p.  J.  l  H.  Bl.  351  ;  and  in  Carletw  v.  LeightoUf  3  Meriv.  667, 
the  expectancy  of  an  heir,  either  presumptive  or  apparent,  was  held  not  an 
interest  or  possibility  capable  of  being  made  the  subject  of  [absolute]  contract. 


THING   MORTOAOED,   &C.  )8 

Rents j  ako^  and  francfaisesj  as  views  of  frankpledge^  per«  Rent9j  frwt- 
qiusites  of  courts^  leets^  fairs,  inarkets,  goods  of  felons,  waifs,  ^ 


■V- 


The  mere  dealing  on  an  expectancy,  induces  a  court  of  equity  ,to  entertain 
^nsplcion  and  almost  to  imply  fraud,  and  Lord  Eldon  is  reported  to  havesud, 
that  he  was  notavare  of  any  case  which  proceeded  on  the  distinction  between 
^di  expectancies  as  were  certain,  and  sach  m  were  contiugeht.  £tMni«  t^ 
CUssikcre,  Belt^s  Snpp..to  Ves.  305. 

The  general  r.esnlt  of  the  cases  seems  to  be,  that  expectant  heits  dealing  8am$f 
Ibr  their  expectancies  are  entitled,  for  mere  inadequiicy  of  price,  to  have  the 
jcontract  rescinded  tipon  iernu  rf  redemption.  Knoi*  t.  HtH,  1  Vem.  16T, 
Petuoek  ▼.  Jgwuu,  16  Vgb.  513.  Roeke  v.  O'fiHen,  1  Ball  Sc  Bea.  350.  Gow- 
haul  y.  De  FairOy  17  Yes.  SO.  DarUy  v.  Singttmy  Wigbtw.  25.  Bowe$  T.Heops^ 
SVes.  &Bea.  117.  Brooke  y.  Galley,  SAtk.  34.  Coke  ▼.  Trecothkk^  9  Yes. 
234.  The  pnN>f  of  adequacy  lies  on  the  purchaser.  It  may  indeed  be  thfe, 
that  in  many  eases,  thoie  who  obtain  relief  from  their  annuities,  have  really 
taken  aa  much  advmtage  of  the.  annnitants  as  the  annuitants  ha?<)  t|lLei|  of 
them.  Yet  in  %,  late  case  the  Lord  Chaacelior  said  he  must  admit  that  it  was 
clearly  established,  that  if  a  persoa  has  dealt  with  an  heir  apparent,  for  in- 
trresla  of  wi|^ch  he  is  ^t  in  present  possession,  the  Court  of  Chancery  exr 
lends  to  the  heis  the  benefit  of  this  principle,  with  reference  to  those  S9^ 
deating  with  him,  that  it  does  not  rest  on  him  to  shew  that  the  bargain  was 
UBreasonabie  and  improvideni,  but  on  them  to  shew  that  i%  was  reasonable. 
Doane  t.  Dwke  rf  Marlboro^  t  Swan.  139.  S.  U  Shelly  ▼•  ^osik,  3  Madd.  136^ 
JBersal  ▼.  Donegal^  3  Dow,  151.    Hooper  v.  RoeeUerj  1  M^Ljsl.  527.     . 

This  dogtrlne  appears  to  be  founded,  in  part,  on  the  policy  of  maintaiaing  ^^un^, 
parental  authority  and  preventing  the  waste  pf  Ihmily  estates ;  1  Pr.  Wms. 
31S,  3.  3  lb.  f93.  1  Wils.  3S3.  t  Yes.  144.  155.  Bam.  6.  1  Bro.  C.  C.  910; 
und  in  part  on  the-eqntty  of  protecting  against  the  designs  of  that  calcnlating 
rapacity  wliich  the  law  constantly  disconnteaances,  the  distress  frequently 
incident  to  owners  of  profitable  reversions,  and  the  improvidenoe  with  which 
men  are  eonnaonly disposed  to  sacrifice  the  future  to. the  present.  2Atk. 
135.  Bam.  241.  3.  2  Yes.  149. 155.  1  Atk.  346. 353.  1  Wils,  323,  3  Yes. 
&  Bea.  119. 

The  latter  principle  seems  to  comprehend  every  description  of  persons  dealing 
Ibr  a  reversionary  interest,  bul  it  may  be  doubted  whether  the  course  of 
dedslon  authoriiesso  extensive  a  conclusion,  and  whether,  in  order  to  coQ* 
atitate  a  title  to  relief,  the  reversioner  most  not  combine  the  character  of 
lielr.  The  reversionary  interests,  the  sale  of  which  has  been  rescinded  for 
inere  Inadequacy  of  price,  were  expectant  on  the  decease  of  a  parent  or 
wther  lineal  ancestor  in  every  case  except  the  following:  fVheaum  y^BetkCf 
SYem.  121.  Cole  w.  Gibbons.  3  Pr.  Wms.  290.  BamardiUon  y^Lmgoo^ 
S  Atk.  133.  Bowes  v.  Het^  ubi  supra^  and  GoaU  v.  OoUen,  4  Bra  P.  C, 
•198 ;  but  in  these  ciases,  the  sale  had  been  contracted  while  the  vendor  was  ia 
^distress*  And  it  sboiild  be  observed,  4hat  the  nple  is  not  applicable  to  salea 
ci  reversionary  interests  by  auction.   Shelly  v.  Nosft,  3  Madd.  232,  d  vsdt 


^ 


X$  a  CHAP.  II.  possESsioi*  or  * 

cstrays,   hundreds,   ferries;  warrens,   and  •  the  like,   may  be 
ynade  the  subject  of  a  mortgage  (a  4),  •> 

Secondly,  What  state,  or  condition,  things,  capable  of 
being  mortgaged,  may  be  in  for  that  purpose. 

Lands,  tenements,  and  hereditaments,  with  respect  to  their 
c<apaci|;ics  of  being  mortgaged,  may  be  viewed  in  two  lights^ 
viz.  First,  as  to  their  intrinsic  nature : — Secondly,  as  to  the 
estate  possessed  in  them. 

» 

First,  All  lands  are,   in  respect  of  their  intrinsic    nature, 

mortgageable ;  but  notwithstanding  they  are  so  mortgageable; 


Mr.  SwanstOD^s  coUection  of  aatborities  or  Uiis  head  of  equity,  S  Swan. 
R6p.  139,  whence  these  paragraphs  have  been, in  part  extracted. 
«  The  following  note  of  an  early  case  on  this  subject'  is  als<^  given  by  that 
learned  gentleman  from  Lord  Nottingham's  MSS.  <^  9  Feb.  35  Car.  3. 168a 
Bemeywas  drawn  into  several  securities,  for  money  to  be  pfiid  after  liii 
lather's  death,  who  then  was  infirm  and  kept  alive  by  art  j  by  some  of 
«rhich  securities  he  was  to  pay  five  for  one,  and  by  this  means  he  was  invoked 
in  debt  to  the  value  of  50  or  60,00<)2.  in  all  which  he  appeared  to  be  cir^ 
camvented  and  beset,  most  of  the  money  pretended  to  be  borrowed  being 
raised  by  the  delivery  of  wares  at  excessive  prices,  in  parcels  of  wine,  hemp, 
cambric,  and  jewels,  which  could  never  be  sold  for  a  quarter  of  tho  price  at 
vrhich  they  were  delivered;  but  the  plaintiff's  necessities  for  money  being 
increased  by  baling  his- creditors  under-hand  procured  to  f^l  upon  him,  be 
uriu  willing  to  take  up  money  upon  any  terms,  and  gave  statutes  and  judg- 
mfents  in  great  penalties;  against  whi6h  he  now  prayed  relief  by  bill,  1*1 
made  him  pay  the  yrineipai  'money  borrowedy  before  I  would  grant  an  in- 
junction. tiH  hearing.  2.  At  the  hearing,  I  relieved  him  against  all  the  rest, 
netwidistanding  h^  were  of  full  age  at  the  time ;  for  this  infamoos  kind 
of  trade  and  circumvention  ought  at  all  times  to  be  suppressed ;  the  Star 
Chambers  used  to  punish  it,  and  tjbis  court  did  always  relieve  against  it.  No 
family  can*  be  safe- if  this  be  suffered.  Fairclough,  Smith,  Beak,  Masoi^ 
Tyson,  and  Pargeter,  were  defendants ;  but  Mr.  George  Pitts  prevailed,  and 
the  bill  against  him  was  dismhMed,  though  he  gained  above  three  to  one ;  for 
it  was  in  the  time  of  the  father's  healtli,  three  years  before  his  death,  withoat 
any  circumvention  or  practice,  and  upon  express  agreement  to  lose  the 
principal  if  the  son  died  in  the  life-time  of  his  fatlier,  ^iv'hich  differed  it  from 
Jill  the  other  cases.''    2  Swan.  142. 

(A  4)  And  getierally  qaod  emfAUmem  vendUionemque  redpiiy  etiam  pignera^ 
tionem  recipere  potest.  Dig.  lib.  9.  s.  1.  But  earn  rem  quam  qnU  emere  aoa 
potest^  qnia  commereiam  ejfu^  wm  est  jure  pigwrie  aecipere  non  potent,  Ibid» 
li^.'l.  s.  t.  Ante,  ira.  .  < 
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yet,  in  respect  to  the  estate*  and  property  that  the  owner  has 

in  them,  they  may  be  otherwise;   as  if  he  be  but  tenant  at  Tenant  etwiu  ^ 

win  of  them.  .  l"^  "^- 

•  •  • 

Secondly,  As  to  the  estate  in  lands,  tenements,-  and  here?  £very  other  le- 
ditaments,*  necessary,  to  make  good  a  mortgage,  it  may  be  *^  ''^' 
ebseryed,  that  any  estate  which  a  man  has  in  fee  simple,  fee 
tail,  for  life,  or  years,  in  any  lands,  or  in  any  rent,  or  profit, 
out  of  the  ^ame,   may  be  mortgaged. 

And  if  tenant  in  tail,  and  he  that  is  next  in  remsunder  in  Mw^giffe  fty 
fee,  join  in  a  mortgage,  and  after  the  tenant  in  tadl  dies  with-  J^rg^^ill^, 
out  issue,  in  this  case  it  is  a  good  mortgage  against  him  in  *""» 
remainder.  -        '  , 

So  if  there  be  joint-tenants,  either  of  them  may  mortgage  johu-tenmuef 
Iris  undivided  part  or  share  (b).    And  the  law  is  the  same  ^* 
with  respect  to  tenants  in  common,  co-partners,  &c.  -^ 

# 

Persojial  things,  as  goods  and  chattels  are  likewise,  in  point.  ChateU. 
of  locality,  moveable  or  immoveable,  present  or  reipote ;  and  . 
they  admit  of  several  rights  therein,  generally  described  under* 
the  terms  "  rights  in  action,"  which  include  all  personal  thinga       [  *9  J 
in  action,  and  rights  in  possession,  which  include  aD  personal 
things  in  possession.     And  these  rights  may  be  mortgaged* in 
various  modes  according  as  the  things  to  which  they  relate  are 
(mrcinnstanced  in  point  of  locality;  which  circumstance  gives 
rise   to  several  distinctions  as  to  the  degree  of  possession  of 
which  they  respectively  admit,  which  will  be  better  explained  ^ 
under  the  third  head  of  inquiry,  viz. . 

Thirdly,  How  the  nature,  state,  and  condition  of  .things  in 
mortgage,  vary  the  degree  of  possession,  which  ought  .to  be 
^ven  of  thexii. 


(B)  Such'  mortgage  will,  however,  be  a  severance  of  the  tenancy,  post,   Mortgage  a 
10t3;  botif  itbe  for  a  terra  of  years,  it^ill  be  aseverancepro  «aii<o  only.  .«vf**«w««» 
Gerk  y.CUrk^  S  Vera.  3s;3.     Dyf  r,  187.    Co.  Lit.  186  a.  b.  .  Cio.  Jac.  91. 
t  Brownl.  175. 


80  CHAP.  II.  POSSESSION   O^ 

Real  and  per-  And  m  tki9  respecC,  tbere  is  a  material  and  obvioos  disdne* 
dMHgmMktd^  tion  between  real  property,  pf  which  the  vendor  is  in  the  th 
1/  peuuth!^  ®^^^®  possession,  and  personal  property,  of  which  the  vendot  is 
vaidar.  in  such  possession ;  for  since  the  visible  occupation  and  usure 

of  kuid»  furnish  no  evidence  whatever  diat  the  possessor  is  en- 
tided  to  the*  ]HropeTty,  because  visible  occupation  and  usine 
may  not  mdy  be  fioundod  on  witmg,  aa  Commencing  in  a  dis* 
seisin,  or  the  Uke,  but,  though  rightful,  admits  of  a  variety  of 
qualifications ;  some  other  evidence  tiian  mere  possessiim  is 
necessary  to  evince  property  ttierein.  Before  the  introduction 
of  written  instnmitats,  it  was  only  to  be  found  out  by  resorting 
to  the  vicinage,  who,  when  no  transfer  could  be  made  but  what 
was  attended  with  acts  of  general  notdriety,  weie  well  acquainted 
with  each  other's  title ;  and  since  the  introduction  .of  deeds, 
and  the  invention  of  transfer  through  the  medium  of  uses,  it 
is  only  to  be  feond  out  by  resorting  to  the  title-deeds.  But 
personal  things,  when  present,  being  absolutely  in  the  power 
of  the  holder  of  ihem,  Ae  oeoupation  tbeieof  is  the  strongest 
iqdei^  of  ownership ;  for  since  there  is  no  way  of  conung  at  die 
knowledge  of  who  is  owner  of  personal  things,  but  by  seeing 
in  whose  possession  they  are,  there  is  no  other  medium  for 
deciding  on  the  property  but  by  concluding  its  annexation  to 
that  possession* 

RdaUum  qf  The  law,  then,  which  must  always  be  so  moulded  as  to  cor- 
/raud  08  to  per-  respond  with  the  intrinsic  nature  of  things,  does  not  consider 
JTuf^wS-"**  *^  retaining  the  visible  possession  of  land,  after  the  property 

is  parted  with,  as  any  badge  of  a  fraudulent  intention  of  the 
parties  to  deceive  third  persons;  because  the  visible  possession, 
being  in  its  nature  ambiguous,  aa  it  may  be  in  the  hands  of  the 
tenant  as  well  as  the  owner,  no  prudent  man  will,  in  contract^ 
ing,  lay  any  great  stress  on  ibat  circumstance,^  as  a  proof  of 
title,  but  w31  require  the  deeds  as  the  only  true  test  of  the 
[  20  ']       property-    But,  upon  the  same  principle,  the.  lalv,  considers 
the  visible  retention  of  the  possession  of  personal  things,  after 
the  cession  of  the  proi)erty,  primA  faciei  as  an  indication  of 
fraud ;  because  it  is  difficult,  unless  in  very  special  cases,   to 
assign  a  reason  why  an  absolute  <Mr  conditional  vendee  of  gQodsi 
for  the  reason^  holds  equally  in  both  cases,  should  leave  theiii 
with  the  vendor,  unless  the  transfer  were  only  colom-able,  or 
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the  parties  had  in  view  the  proctirjiig  a  collusive  credit  (o  the 
vendor,  from  his  possessing  that,  wUch,  in  fact,  is  the  pcp- 
perty  of  another^ 

In  this  view  of  e£^ts  of  posatesMon^  in  evincing  the  right 
of  property,  we  find,  that  in  respect  of  real  things,  the  pos^ 
fljesdon  of  the  title  deeds  is,  prima  feicie,  as  to  them,  what 
the  possession  and  usur^  of  personal  things  is,  ^s  to  personal 
things ;  and  hy  a  necessary  analogy,  the  reteQtion  of  the  visible 
possession  of  the  former  in  the  one  case,  ought,  it  shoidd  seem^ 
if  perwistivcy  to  be  equivalent  to  the  retention  of  tii^e  posses* 
aon  of  the  latter  in  the  other  case« 

.  .  .        • 

I  shall  therefore  first  consider,  in  what  eases  possession  re«  z>i«ttiM« 
tiuned>  after  a  conditional  sate,  is  firaudulent  in  respect  of  per- 
sonal things,  and  tl^e  exceptions  to  th^  conclusion  of  fraud 
firomthat  circiunstance;  and,  secondly,  the  applicability  of  the 
cases,  and  reasoning  thereon,  to  the  instance  of  possession  re^ 
tained  of  the  tide-deeds,  with  the  privity  of  tJ^e  mortgage^^ 
afier  a  conditional  sale  of  re^l  things  (c). 


(C)  To  obviate  io  «ome  measure  the  apparent  coofitsionwlitcli  pervadeatiie  -^f  '•  **<  ^^' 
ccqoel  of  this  chapter,  it  may  be  nsefal  to  remark,  Uiat  the  chapter  treats  of 
the  construction  of  three  several  statutes,  which  have  for  their  object  the  pre- 
yentioii  of  fraud,  and  contain  many  provisions  of  a  very  similar  nature^    The 
division  adopted  also  tlirows  them  out  of  their  i;hronolo|^pal  of  der,  whereby 
thej  assume  a  seeming  irreguhirify.    The^lrse  statute  is  tiuit  of  13  £Ua.  c.  5«  Stui.  i^/rau- 
1. 1.  made  perpetual  by  29  Eliz.  c.  5.  This  act  aims  at  the  avoidance  of  all  ^J^|  «onv€if 
dee^a  made  with  an  intent  to  defraud  creditors,  declaring  them  to  be  void, 
aad  peadertog  the  thing  or  chattel  mor^ged  Hable  to  the  exec«|t|on  of  ex.i8ting 
or  aabaequent  creditors.    It  rdatea  to  creditors  only,  but  it  incliides  tluags 
pcradnal  as  well  as  thisgs  real.    ^  enacts,  that  all  and  every  feaffinent,  gift, 
graaty  alienation,  'bargain,  and  convayanoe  of  tends,  teaenenls*  and  heiedita<< 
■wnta,  goods  and  chattels,  or  of  any  lease,  rent,  or  other  profit  or  charge  oat  *    - 

of  tiic  sane,  shall  be  deemed  and  taken  only  as  against  |he  person  or  persons, 
tkeir   heirs,  execmors,   administrators,  or  assigns,  nrhoia  action   by  sueb  \ 

covewMis  or  fraudulent  devices,  shall  be  in  any  wise  disturbed,  hindered,  or 
defraaded,  to  be  void  and  of  none  effect;   any .  pretence,  colour,  feigned 
coBsideratioB,  expression  of  nse  or  other  matl^  or  thing  to  |he  contrary* 
The  §ec9md  statute  is  that  of  27  Eliz.  c.  4.  s.  S.  made  perpetual  by  tha  Siat,  fT  EUu 
50  Etta.    c.  IS.  comnienciog  at  p.  48,  post,  and  concluding  the  chapter*  ^^^^  <^  f^al 
This   statute   relates  to    purchasers  jand  real   estate  only.     1  Meriv.  6S6*  ^* 

1  bim.  Sc  Stu.  317.    The  thM  statute  is  that  of  21  jac.  1.  c.  19.  oceapyin|^ 


21      '  CHAP.  IL  POSSESSION   Or 

Vendor  rHaim-  With  respect  to  the  Condition  in  which  creditors  orpur-* 
^  things  per-  chasers  standi  in  relation  to  sales  prejudicial  to  them,  where 
tonai,  ajTfai4f    ^^  vendor  continues  in  possession  of  goods  sold,  two  statutes 

present  themselves,  in  the  first  place,  to  our  observation,  m. 
13  £Uz.  c.  5.  and  @7  Eliz.  c,  4,  which  statutes,  no  distinction 
being  therein  made  between  conditional  and  absolute  sales, 
provided  they  are  fraudulent,  must  be  considered  as  applicable 
to  both  instances  {b) ;  it  beiilg  a  settled  rule  of  constructioD, 
**  That  statutes  made  against  fraud  shall  be  liberally  and  bene- 
ficially expounded,  so  as  to  suppress  the  fraud  (c)."  And  con- 
Ycyances,  made  to  the  end,  purpose,  and  intent,  to  defraud 
creditors  and  purchasers,  being  by  these  statutes,  as  to  such 
creditors'  and  purchasers,  declared  void,  it  became  incumbent 
on  coiurts  of  l|iw  and  equity,  which,  in  such  cases,  have  a  con- 
current jurisdiction,  on  considering  all  the  cireiunstances  of 
each  case,  to  decide  whether  a  conveyance  was  made  with  m- 
tent  to  defrnud.  And  in  the  exercise  of  this  discretionary 
power,  given  by  these  statutes  to  adjudge  of  the  intent  from* 
the  circumstances,  it  has  been  held  as  to  creditors,  in  respect 
to  goods,  that  any  neglect  in  leaving  the  vendor  in  possession, 
after  absolute  alienation  of  the  property,  which  naturally  tends 
to  deceive  creditors,  is  fraudulent  within  the  statute  of  the 
13th  Eliz.  {d) ;  and  accordingly,  in  Twiners  case,  wherein  it 
was  resplve<l}  that  the  gift  th^n  in  question  had  the  signs  and 

[b)  T\nn^$  coMf  3  Rep.  81.  RawUiy  1  Atk.  165.    Brown  v.  Hm(V 

(c)  Stephens  yf.SoUj  iVes.  S5?.  358.      coU,  Ibid.  160. 
lAtk.    157.     Bam.    f07.     RffaU  v.         (d)  3  Rep.  81. 


Stai.  f  1  Jae.t,  the  middle  portion  of  the  chapter,  beginning  at  p.  40.  This  statnte  rvlatfs  to 
md*^'  *^  7"'  *®^^'  *****  "***  ^^  "**  eatate.  It  was  made  for  the  express  pnrpo«  of 
estate^  but  con-  obviating  the  inponvenienoe  arising  from  the  delusive  credit  aCqnired  by 
fined  to  bank'  the  mortgagor  in  retaining  the  possession  of  the  mortgaged  article,  sp^- 
'^^*  cifically  aiming  at  and  defining  that  species  of  fraud.    It  is  also  restri^ed 

to  mortgagors  who  become .  bankmpts,  and  is  only  available  by  the  coibidis- 
sioners  or  assignees  under  a  commission  of  bankrupt.  And  to  bring  a  cas^ 
within  this  statnte  the  mortgagor  must  have  been  a  trader-while  he  was  in- 
possession  of  the  property.  Gordon  v.>  Edai  JndUt  Company,  7  T«  R.  229.  Tb^ 
division  then  of  the  learned  author  is,  firsty  the  consideration  of  fraud  with- 
respect  to  things  personal;  and,  second f  ,the  consideration  of  fraud  wiib 
respect  to  tilings  real.  Under  the  first  head  is  very  properly  classed  the  firrt 
and  third  of  these  statutes,  and  under  the  second  head  the  second  of  these 
statutes.  - 


THING  MORTGAGED,   &C«  ,fH 

ttftrks  of  frauds  -one  reason  assigned  was  (^)^  '*  because  tbe 
'  donor  continued  in  tlie  possession,  and  used  them  as  his  own, 

and  by  reason  thereof^  he  traded  and  trafGcked  with  others, 
.  and  deceived  them." 

A  possession  of  a  mortgagee  (who  is  joint-tenant  of  goods  Posussum  by 
mortgaged  with  the  mortgagor)  per  my  et  per  tauii  is  not  such  pmon  to  hi* 
a  possession  as  will  remoye  thB  presumption  of  firaud,  if  the  /^wiSr"*^'  ** 
mortgagor  continue  to  exercise  acts  of  ownership  upon .  the 
things  mortgaged.     Therefore,   if  there  be.  two  partners  in 
trade  (/^,  and  one  of  them  take  a  mortgage  of  the  utensils, 
stock  in  trade,  debts,  profits,  &c.  for  securing  a  sum  of  money     '[  22  1 
lent  by  him  to  the  other ;  and,  notwithstanding,  suffer  him  to 
continue  in  possession  of  the  partnership  deed,  stock  in  trade, 
and  utensOs,  and  to  alter  and  dispose  of  the  goods,  and  re- 
cdve  the  debts  as  before,  such  mortgage  will  be  fraudulent  in 
respect  to  third  persons :  for,  although  the  mortgagee's  being 
seised  per  my  et  per  tout,  will  remove  the  necessity  of  an 
actual  delivery ;   yet  the  mortgagor,   being  permitted  to  act 
afler  parting  with  all  the  interest,  till  redemption,  renders,  the 
ecmtract   fraudulent,   as  otherwise  a  door  would  be  open  to 
fraud,  by  a  partner  being  permitted  to  retain  all  the  badges  of 
ownership,  to  deceive  the  rest  of  the  world. 

And  the  conclusion  of  law  would  be  the  same,  if  the  mort-  Thmgh  pwm 

made  to  tklrd 

gage  were  made  to  a  third  person ;  for  in  such  case  the  mort-  penon. 
gagee  ought  to  be  admitted  partner  for  a  moiety  (  c  s  )• 

But  if  on  a  mortgage  of  goods  {g)  the  mortgagor  agreed  to  Pot^euUm  moi 
ddrver  them,  and  afterwards  did  not  deliver  them  at  the  time  when.      * 

(e)  Pr.  Chi  t96j  287.  (/)  Vide  RyaU  v.  RowU»,  1  Ves.  548. 

(g)  West  ▼.  Skip,  1  Ves.  «40. 


*'  (CS)'  A  pledge  by  one  partner  of  partnership  property  will  bind  his  Partners* 
teopartners  allhongh  the  pledge  be  made  without  his  privity,  provided  the 
pledgee  had  no  notice  that  the  property  was  joint  property,  and  there  be  no 
Iniad  in  the  transaction  ;  for  a  pledge  by  a  partner  does  not  resemble  a  pledge 
hf  a  ftctor,  the  latter  has  merely  power,  the  former  has  both  power  and  pro- 
perty, and  U  to  be  considered  as  possessed  of  the  entirety  of  the  article 
pledged.  R^  i/^Rylmid,  iGow,  132.  IS^t. 


Si&  CHAP.  11.  POSSESSION   OP 

Appointed,  but  on  trover  against  him,  kept  the  vendee  at  arm's 
lei^h,  this  would  not  be  considered,  as  -a  leaving  the  goods 
by  the  mortgagi^  in  the  possession  of  the  mortgagor,  the  mort^ 
gagee  having  done  every  thing  in  his  power  to  get  the  posses 
fiion  firom  him  (d)'. 

-l>«Kwnj^  *«y      So  if  a  mortgage  we're  made  of  goods,  which  were  agreeB 

to  be  delivered  into  the  parties'  own  hands  (A),  or  the  key  of 
the  warehouse  agreed  to  be  given  up  (which  in  bulky  go6ds  is 
all  that  can  be  done),  but  no  such  delivery  was  made,  and  de- 
tinue was  brought  for  them,  they  would  not  be  con8idei*ed  as 
left  in  the  possession  of  the  mortgagor,  the  pursuit  in  a  court 
of  justice  esicluding  any  acttial  or  presumed  consent. 

But,  as  has  before  been  observed,  the  delivery  of  personal 
things  admits  of  several  modifications,  in  respect  of  such  things 
being  in  possession  or  in  action,  present  or  remote;  which 
[  23  ]  circumstances  furnish  exceptions  to  the  general  rule,  by  occa- 
sioning the  substitution  of  other  circumstances,  in  lieu  of 
the  actual  delivery  of  possession  to  which  we  have  above  al- 
luded. 

<^Mn  iM  ae-        If  personal  things  are  in  the  visible  possession  of  the  vendor, 
mortgaged.        and  sold  by  him  to  another,  if  the  vendee  would  have  the  con- 
tract to  be  clear  of  the  imputation  of  frauds  actual  delivery 

(A)  Wed  ▼.  Sfctp,  1  Yei.  240.  [and  post,  p.  31.^£d.] 


Pom$8im  not    '   (D)  Hence,  tfaerefofe,  postesaion  alone  it  not  a  sufficient  gronod  of  (tm^ 
•Jjjjjj''*"''         to  tnbject  the  property  ofione  person  to  the  debts  of  another.    There  nwit  be 

proof  of  the  consent  of  the  real  owner  to  leave  the  goods  in  the  power  and 
dispotftlon  of  the  apparent  owner,  or  a  laches  in  letting  then  remaio  there 
for  the  purpose  of  givinjg  the  ostensible  ponenor  a  false  and  delusive  credit 
with  the  world.  See  post,  p.  51.  On  this  principle,  if  a  partnership  be 
determined  by  effiuxion  of  time,  and  one  partner  intends  to  continue  the  trade, 
and  the  other  will  not,  insisting  on  a  division ;  and,  on  noo-oompliaaoe,  brinf:* 
an  action  at  law,  or  a  bill  in  eqnity,  for  an  aocopnt  and  to  restrain  the 
disposing  of  those  goods,  the  possession  of  which  is  wrongfolly  kept  from  hioi 
by  his  partner,  who,  pending  this,  becomes  bankrupt,  this  will  not  be  a  frao* 
dalent  possession  within  the  sUtnle  of  Si  Jac.  1«  c.  19*  Wesi  v.  SMP»  ^^ 
fupra;  et  vide  BelekUr  v.  Pvisons,  1  Hanm.  Rep.  51. 
(E)  i«  e,  Thbigs  reducible  into  posKSSion  only  by  action  or  snit  at  iaw« 


^ugtit  ti>  be  *  lurtaiidy  made^  unleBS)  in  the  natare  of  tlie  con-i 
tract,  wHiiediiiig  kilervenes  to  delay  or  prevent  such  delivery. 
Bat  personal  things  in  action  do  not  admit  of  any  visible  pos- 
sesdon  or  actual  delivery^  the  vendor  being  himself^  in  such 
cases,  possessed  only  of  a  right.  '  The  law,  therefore,  in  that 
case,  is  satisfied  with  every  thing  being  done  towards  a  deli- 
very,  which  the  nature  of  the  thing  admits ;  ex^  gratia^  deli- 
very of  all  the  documents  by  whidi  the  existence  of  the  right 
can  be  evikiced,  accompanied  with  a  transfer  of  the  powers 
necessary  to  enforce  the  riight.     The  simplest  case  of  this  kind, 
i&  the  conditional  transfer  of  a  debt  on  bond,  which  is  only 
aiflignable  ki  equity,  and  not  at  law.     The  reason  why  it  is 
ttasigtiable  in  equity,  is,  because  tlie  assignor  can  fiimish  the 
assignee  with  all  means  necessary  to  reduce  it  into  possession, 
by  deCvering  the  bcmd  into  the  hands  of  the  assignee  to  prove 
the  debt,  which  is  the  chose  in  action^  and  by  giving  him  an 
a&tlMmty  to  stle  in  the  oblrgee^'s  name*    On  an  as^gnment  of 
a  bond,  therefore,  the  delivery  of  the  bond,  accompanied  with 
a  power  to  sue,  is  equivalent,  in  equity,  to  an  actual  delivery 
<»  the  conveyance  of  goods  in  possession  at  law ;  for  all  that 
Ae  nature  of  the  thing  admits  is  done,  to  divest  the  right  odt 
of  the  assignor,  and  vest  it  in  the  assignee.    But  if  the  bond 
be  detained  by  the  assignor,  the  assignee  will  be  liable  to  the 
imputation  of  fraud ;  because  then  the  debt,  by  the  assignor 
contiMiu^  to  bold  the  evidence  of  it  in  his  hand,  remains  m 
his  disposition,  and  he  may  assign  it  over  to  other  persons, 
^hich  is  die  mischief  the  statute  of  the  13th  Eliz.  of  which 
we-  are  now  speaking,  was  intended  to  remedy  (f). 

(F)  It  is  laid  down  in  Uie  old  books,  that,  for  avoiding  maintenance,  a  eh»H  D^etruu  qf 
la  aciioa  cannot  be  aBsigoed  or  granted  over  to  another.  Co.  Litt.  214  a.  ft66  a.  ^^f'  *"  f^t^ 
2  Roll.  45  b.  46*  10  Co.  48  a.  The  good  sense  of  thi|t  rule  seems  to  be  very 
qoestionable ;  and  in  early  as  well  as  modem  times,  it  has  been  so  explained 
mway,  that  it  now  remains  merely  an  election  to  the  form  of  the  action  in 
any  case.  In  t  RoU.  Abr.  45  and  46,  it  is  admitted  that  an  obligation  maf 
be  granted  ;  bnt  it  is  «aid,  that  the  grantee  cannot  sne  for  it  in  his  own  name* 
Bat  if  a  third  person  be  permitted  to  acquire  a  right  to  a  thing,  then,  whether 
he  is  to  bring  the  action  in  his  own  name,  or  in  the  name  of  the  grantor,  does 
not  appear  to  affect  the  question  of  maintenaooe.  The  caKof  the  crown, 
however,  was  alwasrs  an  exception  to  this  doctrine  of  maintenance ;  for  courts 
of  law  not  feeling  themselves  bold  enough  to  tie  up  the  property  of  the  crew^, 
^  uniformlf  allowed  of  assignments  of  tAoiiev  ha  aetkm  belonging  to  the  crown. 
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CHAP.  II. 


•' 


POSSESSIOK  OF 


Dehttinafche'    ,  Upon  the  game  principle  debts  mentioned  in  a  scheduled, 

dule  may  ^         ^         ,  .         . 

mortgaged.        though  not  capable  of  delivery,  may  likewise  ,be  assigned  con- 

:  (t)  Unwin  v.  OHoer^  Cooke's  Bank.  Laws,  84.] 


Chout  in  aC' 
tion. 


AetUnmutt  be 
hnmght  in  name 
qf  aaeignor* 


Notiee^  when 
neeeeeary. 


may 
ene  in  eqmty* 


Mortgage  of 
bo(4cdebte^iM$^ 
€orpofaHon 
band$f  and 
eanaldiaree* 


8  Leon.  198.    2  Cro.  180.    Courts  of  equity^  from  the  earliest  times,  tbongfat 

the  doctrine  which  disapproved  of  the  assignment  of  cHosee  in  actum  too  absnnl 

-  for  them  to  adopt,  considering  that  npon  principles  of  natnral  justice,  a  tnen 

:  was  entitled  to  receive  the  thing  for  which  he  had  paid  a  valuable  cotasiden- 

.tion ;  and  therefore  they  always  acted  in  direct  opposition  to  it.    Coarts  of 

law  also  have  since  altered  their  language  on  this  sabject.    From  the  recent 

cases  it  may  be  collected,  that  although  choees  in  action  cannot  strictly  be 

assigned  so  as  to  give  a  legal  title  to  the  assignee,  yet  they  are  so  far  recoj(- 

niied  by  conrts  of  law  that  -a  suit  commenced  and  piTosecnted  iu  the  name 

.of  the  assignor  will  be  entertained  and  decided  on  in  the  same  way  as  on  any 

cause  of  action  within  the  jarisdiction  of  the  court.    See  Matter  v.  JtftUa*, 

4  T.  R.  340. 

Hence  the-  action  for  the  recovery  of  choeee  in  action  must,  notwithstanding 
the  assignment  and  delivery  of  the  bond  or  other  writing  evidencing  the  right 
to  the  mortgagee,  be  brought  iu  the. name  of  the  original  obligee,  and  for 
that  reason  a  power  of  attorney  to  sue  in  his  name  should  always  be  inserted 
in  the  conditional  assignment.  Notice  also  of  the  assignment,  whetlier  it  be 
absolute  or  conditional,  should  in  all  cases  be  given  to  the  persons  liable  to 
pay  the  money,  that  they  may  be  bound  by  the  equity  of  the  assignee,  and 
may  not  protect  themselves  by  a  subsequent  payment  to  the  assignor.  Bot 
lilthough  at  law  suits  for  the  recovery  of  choses  in  action  must  be  conuneoced 
and  prosecuted  in  the  name  of  the  assignor,  yet  in  equity  the  assignee  may 
iue  in  his  own  name. 

Book  debts  and  all  other  sums  of  money  due  on  contriict  are  ckoses  taadtos, 
•and  though  assigned  with  the  qualifications  mentioned  in  the  next  paragraph 
of- the  text^  must  be  sued  for  at  law  in  the  name  of  the  original  creditor* 
Sums  of  money  due  on  turnpike  securities  are  rather  in  the  nature  of  mort- 
gages than  cho9es  in  action.  There  is  seldom  any  right  to  the  money  except 
by  way  of  assignment  of  the  tolls,  and  this  is  an  interest  assignable  at  law. 
And  it  should  seem  that  .corporation  bonds  are.  assignable  at  law,  altfaougJi 
they  are  properly  choeee  m  aaton.  Shares  in  canals  and  navigable  rivers  are 
also  assignableinterests.  They  are  now  generally  declared  to  be  real  estate 
by  the  act  of  parliament  for  making  the  canal.  The  agents,  however,  to  the 
company  will  not  aUow  of  the  register  of  any  histrument  varying  in  form 
frofn  the  one  prescribed  by  the  act. 

By  the  Vanxhall  Bridge  act  (49  Geo.  3.  c.  149.  s.  38.)  it  is  dechired,  that 
the  proprietors  of  the  undertaking  may  dispose  of  any  shares  to  which  they 
may  be  entitled,  and  the  conveyance  of  such  shares  is  to  be  in  the  form  tbereta 
mentioned ;  and  that  on  every  skich  sale  the  deed  or  conveyance  (being  exe- 
cuted by  the  sellers  and  purchasers)  shall  be  kept  by  the  purchaser  for  bis 
security,  after  the  derk  of  the  company  shall  have  entered  in  a  proper  book, 
to  be  kept  for  that  purpose,  a  memorial  of  such  transfer  and  sale  for  the  use 
of  the  company,  and  have  indorsed  the  entry  of  such  memorial  on  the  said 


dltiQIUdly;  but  m  such  case  notice  to  the  petsohs  indebted 
beems  to  be  indbpensably  necessary  to  protect  the  assignee 
firom  the  imputation  of  fraud  against  third  persons,  in  case 
of  a  subsequent  assignment ;  because,  unless  such  notice  be 
given,  debts  may  be  again  and  agaia  assigned,  without  thd 
possibility  of  ihe  latteir  assignees  detecting  the  frauds 

Persdnal  things,  in  a  remote  rituation,  fall  under  the  same 
principle ;  these  admitting  of  nb  actual  delivery,  they  pass  by 
delivering  over  the  means  of  reducing  them  into  possession, 
that  b^ig  the  only  delivery  of  which  they  are  capable.    Yes-     [  25  *  ] 
sels  at  sea  are  in  this  predicament  (o);  they  may  be  mortgaged  at  sea,  inf.  54  a. 


iu. 


deed  of  sale ;  ahd  Uiat  antil  sucii  memorial  shall  have  been  so  macie  aad  en- 
tered, soch  pnrcbaser  shall  have  no  part  of  the  profits,  nor  any  interest  for 
fadi  shares,  nor  any  vote  in  respect  thereof  as  a  proprietor.  In  drawing  a 
Aisrtgage  therefore  of  this  s|>ecies  of  property,  it  is  essential  to  be  famished 
v'lth  a  copy  of  tlie  act  of  incorporation. 

Legacies  or  snms  of  money  payable  out  o^  real  or  personal  estate  may  be  Mortgage  1/ 
imgb^i  by  way  of  mortgage,  either  with  a  proviso,  that  on  payment  of  the  l^itfuitBi 
Jmb,  the  legacy  or  snm  shall  be  re-assigned,  or  they  may  be  assigned  in  trust 
that  the  assignee  shall  raise  the  mortgage-money  by  sale,  if  the  same  be  not 
paid  on  a  certain  day,  and  after  (fedncting  and  detaifaing  thereout  his  prin- 
cipal and  interest,  then  in  trust  to  pay  the  surplus  to  the  assignor.  The  latter 
IS  the  preferable  mode. 

Several  forms  of  conditional  assignment  of  cko»e»  in  actum  Wiil  be  adaed  In 
the  5d  volume.     For  more  on  this  subject,  see  l  Madd.  Ch.  545,  sd  edit.  ^ 

(G)    I'be  Stat.  26  Geo.  3.  c.  60.  s.  3.  requires   afl  ships,  of  the  burthen  oi     [  25  #  J 
fifteen  tohs  or  upwards,  to   be  registered  by  the  person  or  persons  claim^  '^^^^^  ^ 
11^  property  therem,  with  the  CoIIeetor  or  Comptroller  of  his  Majesty's  customs  ^j^.  ^jj^  re- 
in the  port  to  which  such  vessels  belong,  wdo  fs  to  grant  a  certificate  of  such  gif^^  acts  ttr^ 
fegiatry  to  the  party.    This  certificate  is  evident  of  property,  the  same  as  jJJ^'^JJSvi'. 
4  charter  of  feofiinent  is  to  real  estate.    If  any  assignment  or  other  alteration  ^6  &•} 
be  nuLd€  in  the  property  of  tbe'  ship  or  vessel,  or  of  the  property  of  any  part 
owner  therein,  kh  indorsement  must  be  made  to  that  efiect  on  the  certificate 
of  registry,  and  signed  by  the  person  making  the  same,  and  a  copy  be  deli- 
Tered  to  the  registering  officer,  who  h  required  tO  make  entries  of  it  in  his 
Iiooks  kept  for  that  purpose,  and  to  give  notice  of  the  same  to  the  Commis- 
voners   of  customs'.    If  these  requisites'  ht  not  complied  with,  the  sale  Or 
nsortgage*  of  a  ship,  or  of  ifaiy  part  or  share  in  the  same,  will  bi  void,  and 
equity  will  not  relieve.    BuUeel  Ex  parte\  2  dox,  243.    13  Ves.  588.  except 
pei-liAps  in  the  case  of  fraud.    11  Ves.  6Sl.    But  although  the  l>egister  is  con- 
^naive,  and  at  the  same  time  negative  evidence,  to  sheW  that  persons  not 
Aaoaed  in  it  are  not  owners,  yet  it  is  not  afiKrmative  evidence  to  prove  that 
every  person  named  in  it  is  an  owner,  unless  it  be  shewn  to  have  been  mad<r 
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or  absolutely  soUl,  mid  possesaion  tranifierred  by  delitery  of 
the  mmuiiients  respecting  th^n. 


by  the  assent  of  such  person,  and  to  have  been  recognized  by  him.    Thkkr 
V.  fVtUpole,  14  East,  226.    Frazer  v.  Hopkins^  2  Tannt.  5.    M*Iver  v.  HwMe, 
16  East,  169.    Smith  ▼.  Puge^  3  Campb.  456.    Cooper  r.  SMthy  ^  Taant  802. 
Camden  t.  AnderwHy  5  T.  R.  709.    Where  a  ship  originally  belonged  to  ooe  of 
two  partners,  and  had  been  conveyed  to  B,  fol-  seeoring  a  debt,  and  B.  became 
the  sole  registered  owner  of  it,  and  afterwards  ai  agent  for  both  partnera 
insured  the  ship  and  freight,  and  charged  them  with  the  premioms,  &c.  and 
dn  a  loss  happening,  received  tiie  money  Irom  the  nnder-writers,  it  was  hotden 
by  the  coart  of  King's  Bench,  on  the  ground  that  an  agent  camot  dispute  the 
title  of  his  piincq>al,  that  B.  was  accDWitable  to  the  aasigoees  of  the  tvrifag 
partner  for  the  snrplns,  after  payment  of  his  own  debt,  and  not  to  the  eie- 
cntors  of  the  deceased  partner,  to  whom  the  ship  originally  belonged.    J)t»ra 
▼.  Homotid,  2  Bam.  &  Aid.  310.    Et  vide  Prouting  v.  Hammd^  Oow.  Rep.  41. 
^.  C.  8  Taunt.  688.    It  is  further  observable,  tfiat  a  deed  of  defeasance 
making  void  an  absolute  bill  of  sale,  upon  payment  of  a  certain  sum  of  money, 
is  admissible  for  the  defendants  to  shew  the  purposes  of  their  ownership, 
fbouf^  the  bill  of  sale  be  entered  on  the  registry  without  mention  of  the  de- 
feasance.   Cox  V.  Reed,  1  Ry.  it  Moo.  199.    As  to  the  sale  of  a  share  of  a 
ship  being  good  without  delivery,  see  AddU  v.  Baker ^  1  Anstr.  222.    &9dgnm 
Ex  parte,  1  Ves.  jun.  163.    fitoam  v.  HMtard^  1  Smith.  Rep.  487 ;  and  far- 
ther^ ilfoss  V.  iftftttf,  2  Smith.  Rep.  227. 
fitll  of  mde  qf        The  certificate  of  registry  is  always  supposed  to  be  with  the  ship,  and 
altp  at  «ea.  therefore  when  the  ship  is  at  sea  a  biU  of  sale  is  substituted  for  the  indorse- 

ment on  the  certificate,  delivery  of  which  is  esteemed  equivalent  to  the  deli- 
very of  the  ship  itself.  2  T.  R.  462.  Post,  34  a.  Of  this  bHl  of  sale  the  same 
entries  are  to  be  made  by  the  custom-house  officers  as  of  the  indorsement  on 
the  certificate  of  registry,  and  withk  ten  days  after  the  vessel  returns  to  her 
port,  the  regular  indorsements  must  be  made  on  the  certificate,  otherwise  the 
sales  or  mortgages  efi*ected  by  the  bill  of  sale  will  be  void.  34  Geo.  3.  c.  68. 
s.  15, 16.  Hubbard  v.  Johnotonef  3  Taunt.  177.  5  East,  407.  4  lb.  110.  8  lb. 
511.  The  property  of  a  ship  vests  in  the  purchaser  or  mortgagee  instantly  on 
^  tlie  execution  of  the  biilof  sale,  and  not  from  the  time  of  compliance  with 

the  register  acts,  defeasible  nevertheless  on  failure  to  comply  with  those  acts. 
Per  Wood,  B.  3  Taunt  177.  et  vide  Diem  v.  Ewarty  3  Meriv.  322.  If  a  bank- 
ruptcy intervene  between  the  transfer  by  the  bill  of  sale,  and  the  arrival  of 
the  ship,  the  bluikrupt  may  still  make  the  indorsement,  as  it  is  only  an  act  of 
doty,  and  passes  no  .interest.  So  if  there  be  a  power  of  attorney  to  perform 
*  this  act  of  duty,  the  attorney  may  carry  it  into  effect,  altfaongh  the  bank- 
ruptcy occur  immediately  after  the  power  of  attorney  is  given.  3  Meriv.  334. 
1  Buck.  B.  C,  9^ ;  and  note,  an  improper  indofaement  nmy  be  prevented  by 
injunction.  Thampoon  v.  Smitk,  1  Madd.  Rep.  395. 
EmUtabk  Ueiu        Here  by  the  way  observe,  that  the  deposit  of  documents  of  a  vessel  at  sea 

win  not,  like  the  deposit  of  title  deeds  to  ah  estate,  confer  on  the  holder  an 
equitable  lien ;  for  the  regbtry  acts  not  having  been  complied  with,  no  pro* 
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Vfbn  dis.priticqple,  the  ph>p6rty  of  goodg  at  oea  ii  held1»y  jtfbrt^ivf  0/ 
Ike  puBwawrion  of  the  biO  of  ladihg  (£)•    A  biH  of  lading  is  an  deiiv*^  rfm 

(ft)  Ev^M  t.  Mlmfkn^  1  U.  Itftyta.     2050.     CatdweU  v.  fiotf,   1  T.  Rep. 

perty  pmsM  Co  ffae  eqdhftble  Mortgagee.  Toyl^n-  v.  iCinJock,  t  ttose.  Ca. 
Hank.  4^4.  d.  C  1  Sturic.  175.  So  of  ^  eteentory  agreement  to  transfer  a 
share  itt  t  ship  Witboitt  BQcb  i^cital,  Biddel  v.  LeedtSy  1  Bam,  &  Cress.  527 ; 
toid  iii%  latd  registry  act,  imftlk,  is  stilt  Airther  confirmatory  of  this  positioii. 
Wbere  a  faa&t  for  tlie  oi^ner  of  k  Khtp  at  an  English  port,  requested  the 
naater  to  deliver  the  certificate  of  tegUify  to  him,  in  order  that  he  might  pay 
the  tMif)ag«  duties  at  the  eti^toiiii-houle,  It  t^as  held,  that  the  iiictor  having  thos 
obtahied  the  certificate,  «otild  fiot  retatfi  it  a^  a  secnrity  for  the  general  balance 
d«e  to  tfim  as  t  tketot  in  respect  df  the  ship.  Btcrn  ▼.  Browkf  t  Stark.  27^. 
tkat  a  filctor  cannot  mortgage,  see  iiiffa,  2d  a. 

In  aS  transfers  of  thh  species  of  property  by  way  of  mortgage  Or  other-  Cert^leutemMsl 
wise,  the  certificate  of  registry  mnst  be  recited  by  the  express  requisition  of  ^^  rectird. 
file  tttk  tect.  of  the  stat.  26  Geo.  5.  c.  60.    $  f.  K.  406.    And  a  bill  of  sale, 
«ith0iit  anch  recital,  has  been  held  an  absolute  nullity.    tVesterdell  ▼.  DaJe, 
t  T.  IL  S0^«    S6  an  agfeement  for  a  sale  of  an  interest  in  a  ship  must  recite 
the  certificate  tt  registry  or  it  will  not  be  available  in  equity.  Brewster  ▼.  Clarke^ 
llleilT.  75.    Bnt  tlie  indorsement  need  not  be  recited,    l  Bos.  St  Pul.  483.   A 
Hadlar  r«<;tta!  is  required  by  the  late  act  at  tke  foot  of  this  note.    But  although 
1  bill  of  aale  for  transferring  the  property  in  a  ship  by  way  of  mortgage  may 
be  YUld  tkM  sudh,  for  want  of  reciting  the  certificate  of  registry  therein,  yet 
the  flSortgagDr  may  be  sued  on  his  personal  covenant  contained  in  the  same 
Ifeitmnent  for  the  repayment  of  the  money  lent.    Kerriwn  v.  CoU^  8  £ast, 
)S1. .  And  note,  a  clerical  mistake  Wilt  not  vitiate  the  transaction.    ttoUaiim 
T.  SbUJk,  4  T.  IT.  I6l. 

To  come  tnOre  immediately  to  the  subject  of  the  chapter,  and  to  the  fictf-  Paeseaum  (f 
tlods  credit  of  which  it  treats.    In  the  case  of  Haf  ▼.  Mfrnkhouse,  1  Holfs  ^kip  tffter 
feep.  60f ,  it  was  made  a  question  whether  a  compliance  with  the  registry  acts  rcJ^^^^  \ffyg  * 
tfOM,  Without  any  act  of  possession^  would  be  sufficient  to  transfer  the  pro-  see  tn/ra.] 
party  la  Cite  fthip  as  against  creditors,  the  party  transferring  the  right  to  the 
poUeatfion  continuing  to  act  as  owner,  and  becoming  a  bankrupt.    Looking 
it   the  decided  cases,  there  can,   it   i^  presumed,    be  little   hesitation   in 
deciding   this   quaere    in    tlie    negative;   for   if  it   be   necessary   on    the      [  ^1^  ] 
retnni  of  a  vessel  to  its  port  to  take  immediate  possession,  (ilfatr  v.  Glen^ 
tiif  4  Maot.  A  Selw.  249),   it  certainly  must  be  mcnmbent  on  the  vendee 
Or  mortgagee  to  exercise  tliat  act  of  ownership,  if  the  ship  be  laying  in  the 
Hfet  or  io  the  dock.    Indeed,  such  has  been  in  efiect  decided  by  the  cases  of 
9Ufkei^  ▼.  StUy  and  Mattkem  Ex  parte,  cited  by  the  author  in  pages  SO,  SI, 
tt  A»  bf  the  authorities  presently  noticed.    The  cases  wliich  have  been  de- 
ddod  on  the  statute  of  Elisabeth  and  the  statute  of  James  are  very  similar. 
They  are,  In  fiitet,  blended  together  in  the  case  of  bankruptcy.    The  intro- 
doettoB  tfierefore  of  the  cases  oti  the  latter  statute  m  this  place,  so  far  as  they 
tvhrtefo  oateuiible  possessions  of  ships  and  shipping,  will  not  be  irregular. 
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adknbwledgment,  under  the  hands  of  the  captiedn,  that  he  W 

\ 

AbsoMe  HU «/      Where  A.  and  B.  owners  of  a  ship  ezecvted  an  absolute  bill  of  sale  to  C. 

sale  with  parol  hqj  jy^  fy^  ^  nominal  consideration,  bat  with  a  bye  parol  agreement  that.C. 

redemuHon.        ^^^  ^*  ^^^^^  accept  bills  for  the  accommodation  of  A.  and  B.  the  bill  of  sale 

being  intended  as  a  secnrity  for  any  advances  they  may  make  on  such  accept- 
ances, and  the  ship  was  registered  in  the  names  of  C.  and  D. ;  bot  A.  and  B.  re- 
mained in  the  management  and  possession  of  her*  and  appeared  to  the  world  ss 
owners,  and  obtained  credit  i¥om  that  appearance  ^  and  before  default  ande 
by  A.  andB.  in  prOvi<fing  for  the  acceptances,  C.  and  t>.  became  bankrupts, 
and  their  assignees  immediately  seiaed  and  sold*  the  ship,  and  afterwards  A. 
and  B.  became  bankrupts.  It  was  held,  that  the  assignees  of  A«  and  B.  ooold 
not  maintain  trover  for  the  ship  against  the  assignees  of  €•  and  D.,  for  the 
statute  of  James  applied  only  where  the  order  and  disposition  remain  with  the 
bankrupt  up  to  the  time  of  the  bankruptcy,  and  the  omission  to  take  posiei- 
sion  immediately  after  the  execution  of  a  deed,  was  not  fraadnlent  under  the 
statute  of  Elizabeth,  if  the  rights  of  third  persons  did  not  intervene,  and  in  the 
case  in  question  they  did  not  intervene ;  for  the  baYikmptcy  of  A.  and  B.  did 
not  occur  till  long  after  the  assignees  of  C.  and  D.  had  takeil  possession  of  the 
ship ;  and  it  was  said  by  Lord  C.J.  Abbott,  that  it  was  not  eompetent  for  A. 
and  B.  to  avail  themselves  of  tiie  parol  agreement  in  oontradiction  to  their 
own  deed ;  that  the  biRof  sale  might  be  void  upon  the  statote  of  Elisabeth, 
against  creditors,  but  not  as  against  the  parties  who  executed  it,  and  that  their 
assignees  could  not  in  that  respect  be  in  a  better  situation*     RabUum  v. 

SM.  of  Jae,      M^DonneU^  S  Bam.  &  Aid.  134.    S.  C.  Selw.  Nr  P.  il49.    In  a  stiU  later  case 

notrepedled  htf  f^^  ^^^me  point  came  before  the  court,  and  it  was  distinctly  decided,  thai  the 
Tttnttcr  acts*  ■ 

itatute  of  James  ilras  not  i^pealed  as  to  shipping  by  the  ship  register  acts ;  and 

therefore  that  where  A.  the  owner  of  a'  ship,  duly  assigned  his  interest  to  B. 
and  B.  became  the  .registered  owner,  btft  by  his  permission  A.  tontinoed  to 
"have  the  same  m  his  possession,  oifder,  and  disposition,  antii  h&  became  a 
bankrupt,  the  property  in  the  ship  passed  to  A«'s  assignees.  Hatfy.  Ftftrftatra, 
S  Bam.  St  Aid.  193.  S.  C.  aom.  Monkhouse  v.  Hay^  in  error,  aAif  confirmed, 
t  Brod.  &  Bihg.  114.  8  Price,  «56 ;  and'  see  further,  2  Bam.  Sc  Aid.  343^ 
and  6  Dow's  Par.  Ca.  135,  as  to  mortgages  of  s&lps  under  the  Uawkesboiy 
acts.  KirkUy  v.  Hodgnn^  1  Bam.  &  Cress.  596.  l/P^ooia  v.  Russei,  5  Barn. 
Sc  Aid.  943.  See  also  7  T.  R.  313.  1  fit.  Bl.  114.  1  Rose's  Bank.  Ca.  447, 
infra,  [31]  [183]  and  notes  there,  for  liability  of  mortgagee  to  repairs  and  ne- 
cessaries, and  for  the  subject  in  general,  see  Selw.  N.  P.  1169«  5th  edition* 
Abbott's  Law  of  Shipping ;  Lawes  on  Charter  Partiesw 

Since  the  last  edition  of  this  work,  all  the  ship  registry  acts  have  Been  re- 
pealed, and  their  various  provisions  consolidated  into  one  'act,  which  however 
has  not  superseded  the  necessity  of  a  reference  to  the  above  cases ;  but  those 
cases,  as  also  theVurther  late  decisions  dted  infra,  p.  31  a,  n.  and  [1073],  must 
of  course  be  read  in  connection  with  the  alteration  effected  by  that  act,  the 
^hief  of  which  alterations  regard  the  reputed  ownership  of  the  mortgagor, 
and  the  liability  of  the  mortgagee  to  repairs. 

Laai  whip  re-         **  4  Geo.  4*  cap.  41.    ^  An  act  for  the  regtsiering  of  Vessels.*    27tA  June, 
gtatryaci.  ^<^^j. 

The  first  section  repeals  eleven  other  acts.    The  second  declafea  that  no 
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veeeived  such  goods,  which  he  undertakes  to  delrver  to  the 


vessel  having  a  deck,  or  being  of  fifteen  stons  bnrtlieQ,  shajl  enjoy  Uie  privi- 
leges of  a  British  ship,  nntil  registered  in  some  port  of  his  M tgesty's  domi- 
aions,  and  until  a  certificate  of  sach  registry  shall  have  been  obtaihed,  signed 
by  the  collector  and  comptroller  of  his  Majesty's  cnstoms  In  the  port  where 
such  ship  shall  be  xegistered,  a  copy  of  which  certificate  is  to  be  transnutted  to 
the  Conaniission^ers  of  cnstoms.  Section  29  enacts,  that  when  the  property  in 
any  ship  or  share  thereof  shall  hje  sold  ^er  registry,  the  sama  shall  b®  trans- 
ferred by  bill  of  sale  or  other  instrament  In  writing,  containing  a  recital  of 
the  certificate  of  regbtry,  but  no  error  io  sach  recital  shall  Vitiate  the  sale, 
provided  the  identity  of  the  ship  be  effectnally  proved  thereby.  By  section 
35y  bills  of  sale  are  declared  invalid,  nntil  produced  to  the  collector  and 
eomptroner  of  the  port  to  which  the  ship  belongs,  and  until  an  entry  of  snch 
traasffir  be  made  in  the  r^stry  book  kept  for  that  pnrpese  ^  which  entry  is 
required  to  contain  the  name,  residence,  and  description  of  the  vendor  or 
mortgagor,  and  of  the  vendee  or  mortgagee,  the  date  of  the  bill  of  sale,  and 
a  imnate  of  the  prodaction  of  it.  An  indorsement  of  sach  entry  Is  then  to  be 
made  on  the  bill  of  sale,  signed  by  the  collector  and  comptroller,  hnd  from 
the  date  of  that  Indorsement  the  pnrchaser  or  mortgagee  acquires  priority. 

8ectioo  4S  enacts,  that  when  any  transfer  of  any  ship  or  vessel,  or  of  any  Of  irmttfer  6y 
share  or  shares  thereof,  shall  be  made  only  as  a  secnrity  for  the  payment  of  a  ^*^y  ^^  mort^ 
debt  or  debts,  either  by  way  of  mortgage  or  of  assignment  to  a  trustee  or 
tnistees,  for  the  purpose  of  seHing  the  same  for  the  payment  of  any  debt  or 
debts,  tfien  and  in  every  such  case,  the  collector  and  comptroller  of  the  port 
where  Uie  ship  or  vessel  is  registered,  shall,  in  the  entry  of  the  book  of  re- 
gistry, and  also  in  the  indorsement  on  the  certificate  of  registry.  In  manner 
thereinbefore  directed,  state  and  express  that  such  transfer  was  made  only  as 
a  security  for  the  payment  of  a  debt  or  debts,  or  by  way  of  mortgage,  or  to 
that  efiect ;  and  the  person  or  persons  to  whom  sach  transfer  shall  be  made,  Mortgagw  to 
or  any  other  person  or  persons  claiming  nader  him,  her,  or  them,  as  a  mort-  ^  deemed 
gagee  or  mortgagees,  or  a  trustee  or  trustees  only,  shall  not,  by  reason  there-  ^nffgigggee^ 
of,  be  deemed  to  be  the  owner  or  owners  of  such  ship  or  vessel,  share  or* 
shares  thereof,   nor  shall  the  person  or  persons  making  snch  transfer  be 
deemed,  by  reason  thereof,  to  have  ceased  to  be  an  owner  or  owners  of  such 
ship  or  vessel,  any  more  than  if  no  snch  transfer  had  been  made,  except  so 
far  as  may  be  necessary  for  the  purpose  of  rendering  the  ship  or  vessel,  share 
or  shares  so  transferred,  available  by  sale  or  otherwise  for  the  payment  of  the 
debt  or  debts  for  securing  the  payment  of  which  such  transfer  shall  have  beeq 
made. 

'  And  It  Is  furtiier  enacted,  by  sec.  44,  that  when  any  transfer  of  any  ship  Regiatered 
or  vessel,  or  of  any  share  or  shares  thereof,  shall  have  been  made  as  a  secnrity  ^"^^^^1^ 
for  the  payment  of  any  debt  or  debts,  either  by  way  of  mortgage  or  of  as-  hanlcnmley  <tf 
sigDment  as  aforesaid,  and  siich  transfer  shall  have  been  duly  registered,  ac-  ^^^gogw^ 
cording  to  the  provisions  of  this  act,  the  right  or  interest  of  the  mortgagee  |.^«„^  owner 
pr  other  assignee  as  aforesaid,  shall  not  be  in  any  manner  affected  by  any  act 
or  acta  of  bankruptcy  committed  by  such  mortgagor  or  assignor,  mortgagors 
pr  aasigoorSy  alter  the  time  when  such  mortgage  or  assignment  shall  have  been 


V 
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p^on  named  tberwi  (h).  It  u  aa^gnable  ii»  ita  nature^  asd 
by  delivery  and  indoraement,  with  a  view  to  a  mortgage  or 
f  g7»  ]  sale,  the  legal  interest  in  the .  property  is  immediately  trans- 
ferred from  the  owner  to  the  assignee  of.  the  consignee ;  and 
therefore*  if  goods  consigned  to  A.  generally,  aie,  bon&  fide, 
aeld  or  mcnrtgaged  by  lum  whHst  at  tea,  «nd  the  biU  of  lading 
lis  indorsed  and  delivered  to  the  purchaser  or  mortgagee,  to- 
gether with  the  biU  of  sale,  the  vendee  or  mortgagee  shall 
hold  them  by  virtue  of  the  bill  of  sale,  though  m  actual 
posaeaeion  be  delivered  ( I  )• 


•9  f^gUt^red  aa  aforr^4|  ootwiUistaadwg  socii  mifrtgagor  or  •Mignor,  norU 
1^0X8  or  as«ignor9»  at  tlie  time  lie  or  tlurj  9M\  so  iiecoape  batdiropt «»  afofe- 
^d,  aJiall  liave  in  bi|  or  tbeii  po8»eiMoo»  order,  and  dUpoftition,  aod  Bhall 
he  the  reputed  owner  or  owners  of  the  said  ship  or  Teasel,  or  the  share  or 
shares  thereof,  so  bgr  him  or  then  aiiorta«ged  or  assigned  as  afiDresaid ;  bat 
that  snch  mortgage  or  other  asslgmniiQt  shall  take  i^ceof  and  be  preferred  to 
aoty  right,  claim,  or  interest,  which  may  belong  to  the  assignee  or  assigaees  of 
snch  bankrupt  or  bankrupts  in  such  ship  or  Tesael,  share  or  shares  thereof, 
any  law  or  statute  to  the  contrary  thereof  notwithstanding. 

This  subject  is  fartbar  discussed,  infra,  vol.  ii.  p.  [1073],  and  approyriste 
precedent!  are  introduced  in  the  third  volume* 
BiU  tf  ladirg.       (^)  ^  ^^^  ^^  lading  is  rather  a  memorandnaa  signed  by  the  master  of  the 

ship,  acknowledgiag  the  receipt  of  tho  goodaof  a  merchant,  who  has  ahipped 

them  for  delivery  to  his  agent  or  correspondent  in  a  foreign  port.    The  veri 

chaiat  is  called  the  consignor,  and  the  agent  the  censignee*    Of  the  bill  of 

lading  there  are  usually  three  parts ;  one  kept  by  the  consignor ;  another  aani 

to  the  consignee  by  a  diSerent  conveyapoe  from  tliat  of  the  ahip  winch  coa- 

taina  the  goods ;  and  a  third  deposited  with  tlie  captain  of  the  vessel. 

[  S7  #  ]        (I)  The  bill  of  lading  is  the  instrument  which  confers  on  the  vendee  or  mert- 

JNtf  4/  ladkig  gugee  a  right  to  hold  the  goods,  and  not  the  bill  of  sale,  which  appears  to 

distinguSutL     '^te  more  to  a  mortgage  of  the  ship  thap  to  a  pledge  of  the  goods  whieb  it 

contains.  The  ship,  however,  with  ita  tackle  and  fofniture,  is  sometimes 
pledged  by  the  master  for  the  delivery  of  the  articles  ennmerated  in  the 
bill  of  ladhig  m  good  condition  at  the  place  of  discharge.  In  which  cai^ 
a  bill  of  sale  of  the  ship  is  delivered  to  the  consignor,  as  well  as  the  hill  of 
laduig. 
Hhuiraium  tf  Py  way  of  illustration  it  may  be  nsefifl  to  observe,  that  it  fceqnenliy  4X»«i» 
w^eetk  i^n^  n  cargo  of  goods  is  consigned  by  a  merchant  abroad  to  a  merchant  ia 

l^ndon,  and  Ae  moment  they  are  shipped,  the  focmer  draws  on  the  latter 
to  the  value  of  timt  cargo,  and  by  the  first  post  or  ahip  be  aends  bia  advice, 
and  incloses  the  bill  of  Udiog.  The  dnfta  and  bill  of  lading  in  moat  cases 
arrive  before  the  cargo,  and  then  the  merchant  in  London  most  resolve  what 
part  he  will  take.  If  he  accept  the  drafts,  he  will  become  abselotely^and 
unconditionally  liable  ;.if  he  refuse  them,  he  will  disgrace  bis  correspondent 
and  lose  his  custom  i  yet  to  engage  in  the  tranaactiop,  and  ronder  liimielf 
respouaible,  without  iMiy  security  froiji  the  drawer  of  the  nptea^  would  be  a 
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And  ms  between  the  owner  ot  vendor  of  goods  so  circmn-  JWn  y  u^ 

stanced,  and  the  assignee  of  the  consignee,  or  Tendee,  where  hUe  froperif, 
the  transaetion  is  bond  J^de  (/),  the  biB  of  lading  transfers  the 


(0  Uckbamw  ▼.  Masan  et  mI  2  T.  R.      see  IVil^a  v.  Lmbtri,  t  Eden,  75. 
dS.    Lewtpriere  ▼.  Pocfcy,  «  T.  R.  485.      '^Ed.} 
[As  to  consignees  becoming  insolvent^ 


bold  measure.  The  goods  may  be  lost  at  sea,  and  then  he  will  be  left  t® 
recover  his  money  of  the  merchant  abroad,  as  and  when  he  may.  The  qnes- 
tion  then  with  the  London  merchant  is,  how  can  I  secure  myself  at  all  events? 
The  answer  is,  I  will  Insure,  and  then  if  the  goods  come  safe  I  shall  be  repakl 
oat  of  then,  or  if  they  be  lost,  I  shall  be  repaid  by  the  nnderwriters  oo  the 
policy  of  insurance;  but  this  cannot  be  effected  unless  the  property  be 
▼fsted  In  hhn  by  the  bill  of  lading ;  for  otherwise  his  policy  will  be  void  for 
want  of  interest,  and  an  Insurance  in  the  name  of  the  foreign  merchant  would 
■ot  answer  the  purpose. 

Having  then  the  btU  of  lading  and  the  policy,  he  has  a  good  security  for  Remmu  fir  «l- 
the  money  lender,  inasmuch  as  both  tlie  bill  of  lading  and  the  policy  may  be  *J*^^  Mids 
assigned  either  absolutely  or  by  way  of  mortgage.    If  it  were  otherwise ;  if  ^  ^fft 
the  bill  of  lading  did  not  transfer  an  irrevocable  and  uncountermandable  right 
to  receive  the  goods,  no  man  would  be  safe  in  either  buying  or  lending  mooQ[ 
upon  goods  at  sea.    That  species  of  property  would  be  locked  up,  and  many 
a  man  who  could  support  himself  with  honour  and  credit,  if  he  could  dispose 
of  sndi  property,  would  receive  a  check,  which  all  his  future  Industry,  caution, 
and  attention,  might  perhaps  never  again  surmount.    Hence  the  doctrine  of 
the  text  has  many  arguments  of  policy  and  convenience  to  recommend  it ;  for, 
in  all  mercantile  transactions,  one  great  point  to  be  kept  uniformly  in  view,  is 
to  make  the  circulation  and  negociation  of  property,  as  quick,  as  easy,  and  as  ^ 

certain  as  possible.    See  the  learned  Judge's  judgment  at  length,  6  £as^  .21 ; 
and  Park  on  Insurance,  voe.  Bill  of  Lading. 

It  b  further  observable,  that    a    pledge  of  the  bill  of   lading  by  which  /ndersanraf  rf 
goods  are  deliverable  on  payment  of  freight,  by  the  owner  or  part  owner  of  **^  ^  Mmg* 
the  vessel,  is  ako    a  pledge  of    the  freight.     Hogg  v.  GrakaMf   4  Taunt. 
135.     And  where  A.    and  B.,   merchants  at  Liverpool,   wishing   to  draw 
on  C.  and  D.  bankers  and  merchants  in  London,  agreed  to  consign  to  them» 
as  a  collateral  security,  hemp  and  iron,  to  tlie  amount  of  10,0002.  on  sale  for  ' 

their  account,  and  afterwards  sent  to  them  the  Invoice  and  bill  of  lading 
indorsed  In  blank,  but  the  ship  was  prevented  leaving  Liverpool  by  an  em- 
bargo, and  while  the  ship  was  lying  at  Liverpool,  A.  and  B.  became  bankrupts ; 
It  was  held,  that  the  goods  belonged  to  C.  and  D.  and  not  to  the  assignees  in 
bankruptcy  of  A.  and  B. ;  for  the  moment  the  goods  were  put  on  board,  and 
the  bill  of  lading  indorsed  and  remitted  to  C.  and  D.,  the  property  was 
changed,  and  was  to  remain  in  their  hands,  clothed  with  the  trusts  expressed 
hi  the  agreement.  HkUlie  v.  Smithy  1  Bos.  Sc  Pul.  503.  So  if  a  mortgagee  of 
a  cargo  actually  take  possession  of  the  cargo,  but  leave  the  bill  of  lading -with 
the  mortgagor,  a  bond,  fide  indorsee  of  the  bill  of  lading,  though  subsequent  to 
the  mortgage,  might  oust  tlie  title  of  the  mortgagee,   N(Uh«n  v«  GzUb,  5  Taunt.  ' 

568,  564,  574,  575.    S.€.    1  Mar.  226. 


iQ  a  cuAr.  ii.  .  possessiok  df 

wen  mcvrif  an  aasignment  sni  ie^rety  of  the  bib  of  kding. 


<o  6i7/  &f  M-    sbiolute  property  of  tbe  goods  in  tlie  consigiiee  (although  it  may  ha? e  been 
tii^.  wdDTHA  to  anMhrr^  i  Matfih.  8S8) ;  but  that  whan  the  coniigBee  is  the  ageat 

or  factor  of  the  consignor,  the  bill  of  lading  does  not  then  vest  the  right  to  the 

gao^  w  Ib^  «>ikNg»to }  for  he  neither  pays  mmt  i$  Habie  to  pay  a  6oaA  fidt 

eantMemtian  for  the  mmt.    8eaeojr«T.£r«rdm,  AEasty  til.    TheAippiog 

'  sote  ef  gMds  at  sea  4oe8  not  amoant  ta  a  hill  of  ladhog.    A  bill  of  lading  is 

ettotly  lito  a  hill  of  esehaage^  and  the  property  it  refets  t&passes  by  ibdorae- 

meat  on  Hty  hnt  no*  hf  ddiveiy  of  it  wtthoaf  indoraement.    A  shipping  oote^ 

li^on  the  natnre  of  tt^  Is  tot  indarsealiii.    It  eihets  no  change  of  property ; 

And  therefove  where  a  cooaigne«  of  goods,  delivered  over  to  a  third  penos, 

the  idiippiag  note  of  soch  good*,  and  a  delivary^order  on  the  wharfiager  to 

d^vor  aneh  foodd  nr soon  as  they  arrived,  it  was  held,  that  •these  aeU  did  not 

paM  the  prq>effty  in  tbe  goods  ao  ao  to  prevent  a  stoppage  ta  trmoHit  by  tbe 

•oupignor.    Ahemum  v.  fl«af»ilr#y,  1  Carr.  St  Pay.  58.    The  same-  may  he 

ttdd  of  a  iMvery-«rder  for  wine  lyiug  in  the  London  Docks.    BeMiM  v.  Bir», 

t  Ky.  ^  Moo.  tor,  et  tnfra,  [47]. 

As  io  ageni  V#v  that  we  are  on  the  sttbjeot  of  prkieipal  and  ageilt,  it  may  not  be  oat  of 

})/r«/^tiig-  gWs  g|4^  1^  remark  fonber,  Ant  as  to  the  shew  of  credit  vrhich  the  principal  eaables 

qfha  piiffctpal.  ^^  ^^^^  to-hold  oot  to  the  world,  fiie  principal  wonld  not  lose  his  right  to  tb< 

gooda  in  his  ageaf  s  hands,  although  the  principal  be  in  some  measure  aeces' 
OENPy,  by  flsean^  of  the  lUte  credil,  to  the  fraud  eesnmiued  by  his  agent  If» 
thasefore»  a'  factor  pledge  the  goods  of  hie  principal  for  his  own  private  debt, 
the  latter  »ay  recover  tbe  vahw  of  theni  in  trover  against  the  pawnee  oa 
tendering  to  Ae  footer  what  is  dae  to  him  without  any  tender  to  tbe 
pawnee.  Umhigtn^  v.  Oaool,  6T.  R.  604.  jtf<  Comity  ▼.  Dotws,  7  East,  5. 
On  the  saoMB  principle  if  goods  are  delivered  to  a  bailee  on  a  contract  of  sale 
and  xetnrtty  the  bnike  baa  no  ontliority  to  pledge  the  goods.  iMnriKyv* 
Bukeff  4  Stark.  599.  Thjs  ride,  however,  does  not  apply  to  the  case  of  s 
banker,  or,  as  it  thoold  seem,  to  any  other  person,  pledging  indorsed  bills  of 
exchange  deposited  io  hie  hands  by  a  customer.  Per  Eyre,  C.  J.  in  Csfluit 
y«  MmttHf  1  Bos.  dc  Pnl.  ^U  If  a  iu:tor  phuses  goods  in  the  baods  of  a 
broker  as  secnrity  te  an  advance  to  himaelf,  and  with  directions,  to  sell,  ao4 
the  goods  arJB  sold  before  any  revooatioii  of  these  directions,  the  prbtcipst 
cannot  maintain  trover  against  the  broker.  StitmHi  v.  Holdeuj  1  Ry.  &  Vio^» 
119.  So  in<;or|rur  v.  MiitiUe^  5Bhrn.  Sc  Crest.  45.  it  was  held,  that  so 
agent  hi  whoso  hands  a  negotjoMe  seenrit^p,  soch  as  a  hill  of  esehange,  t 
bond  of  a  foreign  prince  payable  to*  bearer,  or  a  bank  note,  is  placed  for  s 
tpecial  purpose,  mi^t  confer  a  good  title  by  pledging  it  to  a  person  who  did 
not  know  that  the  party  pledging  was  not  the  real  owner.  S  Bam.,  &  Cress.  45w 
litrnkrv^cy  qf  The  clause  in  the  statute  of  ii  ^ao,  1,  c.  19.  ^  That  all  the  goods  in  the 
^gent*  possession  of  a  bankrupt,  whereby  bo  gains  a  general  credit,' shi||i  be  lUble  to 

his  creditors,"  relates  to  gpads  which  he  has  in  his  own  right  only.  Monk 
Ex  parUf  1  Atk«  ld9.  And  therefore  whore  goods  were  consigned  to  a  ftctor, 
and  remained  with  bim  in  specie  op  to  the  time  of  his  bankruptcy,  they  ivere 
held  to  beh)ng  to  the  principali  and  not  to  the  OMignees  of  the  faetor,  l^wosf 
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widMittl  an  mdoTBement  of  them,  and  direction  to  defiver  them 
to  the  asfflgiiee»  of  vhkh  the  cn&t  of  Bfamn  v*  Heathctde  (m) 
iasaaiam  an  exaaiple),  it  seema  that  the  origixial  owner  could 
M)t  dafisat  tke  aarigaee^  akhoagh  he  ahoald  infencept  the  goods  ' 
im  irmukui  he^use*  in  anch  case,  txith  parties  would  atand 
oereljr  upon  eqmtable  daimB  (n),  and  Aen  be  m^ht  to  have 
tkcaiy  who  haa  Ae  aoperior  equity ;  and  dte  aasignee,  whose 
aquitjr  ia  a  Mpedfie  lim  upon  the  things^  derived  imder  the  as-* 
^tgnnent,    ae^n/  to  me^  to  poaaen    that  eharacter.— ^Sl^ci 

.  ...» 

Bu^   if  the  assignee  of  the  vendee,  or  consignee  (o),  take      [  30  4(  ] 
dl^nwiA  Dotioe  diat  they  are  not  paid  for,  so  that  the  trans-  ^^  ^^  ^ 
action  ia  a  firaad  between  the  vendee  or  consignee^  and  the  a»-  fM  fmt*^ . 
fligiieei  to  ebeat  the  real  owner  of  his  goods,  such  assignee 
will  then  atand  ia  the  place  of  his  asa^npr,  and  be  effected 
with  the  aiaine  equity  (m). 

(m)  1  Atk.  188.  (a)  ^  Atk.  995,  * 

(»)  Vid.  SahmoM  ▼.  Nitfeti,  f  T.  R.  674. 


Ex  fwle,  1  Atk.  231 1  and  it  would  be  the  fame  if  the  lactor  bad  sold  the 
goods  and  taken  notes  in  payment,  the  notes  would  belong  to  the  principaL 
Ibid. 

(L)  The  editor  is  of  opinion  with  th^anthor  that  the  deposit  of  a  bill  of  Wkal  if  no  ta- 
lading,  without  an  actual  indorsement,  would  create  a  lien  on  the  cargo  to  the  f^*^?!^.  ^ 
amount  of  the  money  advanced,  in  the  same  way  that  a  deposit  of  title-deeds, 
vitheat  ma  aetosA  oonvcyaooe,  would  eteate  n  spnoiio  Uea  oa  the  estate. 
That  the  cMiaignor'f  ri|^t  lo  stop  m  immiu  Is  an  e^uitabln  right,  adopted 
atrertlitleps  1^  cooista  of  law  fiw  the  purpose  of  subslantja^  justice,  see     [  30  4(  J 
JMlMa^  ▼«^'«99  7T.  R.  446.  and  G99$mm  E»  fwrif,  19  Ves.  3at»   Sed  uida 
IH.  B>.a«5»a.andaBoa.4^FaL44»  and  that  anM^;st  parlies  standing  upon 
OfulinUe  claims,  the  par^  ha/viBg  moat  equity  is  pvefimr«4   See  post,  [449], 
.  Ko  inaliinee  bii*  been,  fowid  wheM  these  has  been  «  deposit  nmslgf  witkip  /ndorsanea/t 
em  m  Mi^swefMnt  ainee  that  of  arawa  v.  Mhi^$ko$te ;  and  this  nhsenoe  ef  m  ^^^o^- 
^9f^!^m^  nffSti  partiNps^  arise  f^m  the  praotke  of  indorsing  th<f  btUs  of 
bi^ng  hi  Ueak,  se  that  Ifcere  cannot  weU  be  «  dleUveiy  withom  an  ladefse* 
mast,  and  such  Uank  indonwmenls  appear  to  be  suficiiBnt  to  pesa  the  psopert]^ 
^rben  Ihey  Shan  be  filed  op.    CBasVti.  Per  BuUer,  J.  MsuMUt  v.  J^isasn, 
tT.R.  ftr4. 

(U)  U  the  case  of  Ckummg  y. Bmon,  9£ast,  fiO^.  515.  a  similar  point  Notice. 
vose.^The  consignee  indorsed  and  deUTered  the  bill  of  lading  for  a  vahiaUe 
^Miidefalion  ti>  the  inderste,  who  knttwat  the  time  «hnt  the  eonsignor  had 
nat  received  nrnwy  p^ymenls  fer  his  «eods,  but  had  taken  tlM  assignee's 
acceptances,  payable  at  future  days,  wbidt  were  not  tfaea  anived.   Bvt  Hut 


[31»] 
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PbMf«floii  y        And  if  there  be  seyeral  bills  of  lading  of  different  impoitsi 
giv^pruniifff    ^^^  person  who  first  gets  possession  of  one  of  them;  by  deli-> 

very  of  the  owner^  or  shipper^  or  his  omagnee,  by  way  of  se- 
curity^ or  as  vendee  of  the  goods,  will  be  entitled  to  the  con- 
signment,  he  having  the  first  legal  right  (p)*,  And  if  lihe 
holders  of  any  other  of  the  bills  of  lading  first  get  possession, 
it  may  be  recovered  by  action  of  trover ;-— because  bare  posses- 
sion conveys  no  title,  as  between  persons  claiming  under  di& 
fbrent  rights  ;  in  ^sui;h  cases,  therefore,  the  only  question  is, 
who  has  the  legal  title  ?  for  the  person  who  first  obtains  a  ligH 
under  the  legal  title  must  prevail, 

Morig^gt  o/  But  such  sale  would  not  avail  against  creditors,  or  subse- 
river,  and  jM»f-  qucut  purchasers  with  possession  delivered,  if  a  vessel^  or  goods 
Miguor^  therein,  were  in  a  statfe  in  which  they  admitted  of  being  actually 
■^'^T'oi  ^  1     delivered  {q) ;  and,  therefore,  if  one  sold  hoys  or  other  vessels 

on  the  river,  redeemable,  and  the  assignor  was  left  in  posses* 
sion,  and  continued  to  work  them,  and  exercise  acts  of  owner- 
ship on  board  them;  such  $ui  assignment  would  clearly  be 
fraudulent  (n). 

If  a  ship  at  sefi,  after  having  been  sold,  were  permitted  to 

(p)  CdldweU  ▼.  Batt^  1  T.  R.  205.         1  Atk.  170.  [1  Veil.  S5%*  ante^  p.  S4a, 
(7)  ^1^®  Stephetu   ▼.  SoUy   ci^ed      note  there.— £<i.] 


oovrt  held,  notwithsundiog  this  knowledge,  that  snch  awignment  orthe  bUI 
of  lading  was  good,  and  that  the  consignor  conld  not  stop  the  goods  ta  lAwftla 
upon  the  insolTency  of  the  original  consignee ;  for  that  the  case  of  MmhW 
y.  Nisseny  being  a  case  'of  express  fraud,  did  not  afford  any  principle  to 
govern  the  case  in  question  in  which  the  absence  of  fraud  was  foinnd.  The 
doubt  which  had  l>een  thrown  on  tlie  subject  arose  principally  from  the  words' 
^  wUktui  noUce/  to  be  found  in  the  case  of  Sdlmium$  ▼.  Nissai,  and  other  esses. 
But  the  court  was  of  opinion,  that  according  to  the  general  scope  and  mean-' 
ing  of  the  passages  in  the  opinion  of  the  judges,  where  that  expression 
occurred,  it  was  not  to  be  understood  in  the  restrahied  sense  contended  for, 
Tiz.  <  without  notice  that  the  goods  liad  not  been  paid  for;*  but  *wUktna 
notice  qf  ateh  cireumrioMeeM  us  rendered  the  hill  ^  tfuHng  ntd  fairly  emd  Aoaes^ 
cmgnable  i*  and  the  circumstance  of  the  indorsee's  knowledge  that  the  coo-»- 
signer  had  not  been  paid  in  money,  was  considered  as  not  bein|[  such  a 
circumstance. 
[  3}  4^  ]  (N)  In  HaU  ▼.  Garwy,  Cook.  Bank.  Laws,  5th  ed.  349,  Lord  Mansfield/ 

Chief  Juatioe  said,  that  In  this  case  of  jSkcveas  v.  Sete,  there  was  a  grand  biil 
sale,  which  was  delivered  to  the  mortgagee^ 
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come  back,  ahd  go  on  another  voyage,  it  b  presumed  that  f^^^'^^^^ 
woifld  altcfr  the  case,  and  make  such  Me  fraudulent  (r)  (o).        mUtedtogom^ 

other  voyagej 
(r)  Vide  Ex  parU  MaithewM^  S  Vei.      831^  380*     1  Ves.  jOn.  168.    [9  Edeu, 

m.     Halt  V.  Qwmeyy  Cook.  B.  L.      S51.— £d.] 


(d)  Where  a  ship  and  cari^  at  sea  was  conveyed  to  A.  as  a  secnrity  for  idortgagee  nol 
■ooey  borrowed,  by  execating  and  delivering  to  him  a  biU  of  sale  of  the  ship,  ^Mmg  pmuet. 

Stoa  ^  #Mpy  €IH 

aad  abo  a  policy  of  hisv ranee  of  the  ship  and  cargo,  and  indorsing  the  bills  oMes  mort/ragw 
•f  lading,  and  when  the  ship  rethmed,  notice  thereof  was  given  to  A. ;  bnt  t9  cammii  « 
he  neglected  to  take  poascssioa  of  the  same,  or  to  do  any  act  notifying  the  -^  m.Z^A 
transfer  of  the  property  to  him,  it  was  held,  that  the  ship  and  cargo  did  not 
pass  by  the  bill  of  sale  and  indorsement  of  the  bill  of  lading,  bat  that  the 
assignees  of  the  mortgagor  were  entitled  to  the  same  nnder  SI  Jac.  1.  c.  19. 
pott,  [40].    tt  was  also  in  the  same  case  determined^  that  an  agreement  be- 
tween the  mortgagor  and  the  captain,  that  the  captain  should  have  one-fifUi 
share  of  the  profit  or  loss  of  the  voyage,  did  not  prevent  A.  the  mortgagee, 
irom  taking  possession.     Mair  v.  Gknmie,   4Manl.  &Selw.  t40.     See  also 
7  T.  R.  st8.    Where  a  ship  was  mortgaged  at  sea,  with  a  proviso,  that  the 
mortgagor  should  continue  in  possession  till  failure  of  payment  of  the  mort 
gage-money,  on  demand  made  thereof,  and  the  bill  of  sale  was  delivered  i6. 
the  mortgagee,  and  before  the  arrival  of  the  ship,  the  mortgager  became 
bankrapt*    It  was  held,  that  the  mortgagee  who  took  possession  of  the  ship 
on  her  arrival,  might  maintain  trover  i^alnst  the  assignees  of  the  mortgagor, 
who  took  the  ship  fhnn  liim,  notwithstanding  he  did  not  make  any  demand 
•f  the  mortgage-money,  either  on  the  bankrupt  or  his  assignees;    Aikmsom  v« 
JfsJtsy,  t  T.  R.  46S ;  bnt  see  snpra,  96  h. 

The  mortgagee,  whether  in  or  out  of  possession,  is  th^  legal  owner  of  the'  Mtorig^i^  I0- 
•htp,  and  is  so  considered  id  a  court  of  kw,  notwithstanding  his  title  is  sub-  ^IfTT"^'  "'^ 
ject  to  equitable  interests*    It  was  said  by  Lord  Mansfield,  that  a  mortgagee  ^^* 

u  only  liable  to  repair  the  ship  when  In  actual  possession,     t  Dong.  454«    Bnt 
In  Wetierdell  v.  JhiU^  Lord  Renyon  said  he  doubted  tUs  (Mwition,  7T.  R.  Sit ; 
and  see  post,{18S]  n.  where  tt  shoaM  appear  that  the  doubt  of  my  Lord  Kenyon 
Is  well  founded.    Where  there  was  an  absolute  bill  of  sale  of  a  ship  to  A.  ia   Whai  9ktiU  he 
tnist  to  sell  at  any  time  before  the  re-payment  of  a  certain  sum  of  money,  but  ^^^"^  mmort' 
with  a  proviso,  that  on  re-payment  he  should  re-eon vey  to  the  mortgagor.  ^^  * 
It  was  held,  that  under  this  conveyance,  A.  was  a  mortgagee,  and  not  the 
absolnte  owner  of  tlie  ship ;  and  therefore  that  he  was  not  liable  for  n4C€$sarie» 
provided  for  the  ship,  before  he  took  possession.    Jacbiam  v.  F^men,  l  H.  BL 
114. 

This  case  is  expressly  provided  for  by  the  consolidated  act,  recited  p.  tOh^  ante,  UabiUty  of  re- 
but  it  may  not  be  amiss,  as  that  act  does  not  entirely  abrogate  the  law  settled  gioierod  ownon 
by  the  prior  adjudications,  to  add,,  timt  in  Hilary  term,  provioue  to  the  passing  ^^JT^^^ 
of  that,  act,  a  ease  occurred,  where,  under  the  circumstances,  a  mortgagor  ment  or  h^or^ 
who  kept  his  name  on  the  registry,  but  who  had  parted  with  all  his  interest  in  •m'  ^  ^  «•<«• 
file  vessel,  was  held  liable  to  repairs,  although  he  never  afterwards  interfered 
In  the  management  of  the  ship ;  Abbott,  C.  J.  considered  the  register  as 
legal  evidence  of  ownership,  and  that  no  private  understanding  or  agreeaMnt 


31  ( 


CHAP.  It' 


po0si»nm  OF 


Xefg9oi  Mi'      Th6  ddnrery  of  a  key  of  a  iraidbouBe,  is  a  defivery  of  d» 
^^S    goods  therem  ocntaiiMxl,  if  fipom  their  bu^ 
^'^^^  other  delivery. 


[  32  *  ]  And  generally,  if,  in  the  nature  of  the  transaction,  no  de- 
UtJ^^fbii  livery  can  be  made  of  goods  sold,  although  the  same  are  pie- 
^f^i^)*         sent,  possession  retained  seems  to  be  no  badge  of  fraud  («)• 


petesmrtf  !• 
ioMiwIeir  gift 


As  if  one  who  was  coneiderably  indebted,  in  order  lo  give 
amb  of  his  creditors  a  preference  {t),  were  to  make  an  aasign- 


•  Parol  gift 
withom  deli" 
very,  void  (a). 


<«)  Tide  1  Ves.  HS.  1  Atk.  lS5. 
beng.  ^d. 

(<)  Vide  Strange,  165,  delivery  to 
the  nse  of  a  creditor,  good  witli- 
out  acceptance.  See  flie  case  of 
Aikin  V.  Bttntiek,  Stra.  Hep.  165.^ 


A  delivery  to  one  for  tito  me  of  an- 
otiier  t^ithont  consideration,  loay  be 
conntermanded  at  any  tifte  before 
actual  possession  in  third  persofr^ 
eontra,  if  upon  consideration  it  Testi 
till  diyested  by  refnivl.     «  A  parol 


PMtessioa 
wUhomt  prkfUy 
qf  aarignee. 


Wkai  a  auj/i" 
citnt  delhery^ 


between  the  pertiet,  eonld  weaken  the  efi^ct  which  tfrnC  evidence  w«  ctl* 
enlated  to  batte  en  the  world.  The  object  of  tbe  registry  acts  was,  that  crt* 
ditors  might  hnow  wiio  were  die  proprleCon  of  the  shii>,  and  to  whom  tbey 
wight  looi[  Ur  payncst  of  their  elafans  in  respect  of  siich  property,  wbkk 
object  would  be  atteHy  defteatad  if  any  private  agreement  between  two  jobt 
ownetty  oould  vavy  the  respoDsibHity  wldch  both  had  previosslyacknowlciHieA 
to  the  world.  Ooioson  v.  Lfofce,  Dow.  A  By.  N.  P.  C.  5t.  Bat  a  parly  irba 
taket  a  share  in  a  aUp,  nnder  m  cottveyanee  void  for  want  of  confonnity  witii 
tim  provisions  of  dm  registry  acts,  is  net  liable  for  articles  ftnmiAed  to  tbe 
^iip,  anless  credit  lie  given  to  hfan  ladlvidnally,  or  he  holds  htmself  oat  as 
evner.    Korrmgicn  v.  Fry,  a  Biog.  179. 

(P)  It  aecmt  also  dedncible,  from  the  cases  quoted  by  the  leaned  jnrtbor, 
that  posieisiDa  after  amignmettt,  withoot  the  privity  of  the  assignee,  writ  not 
be  any  badge  of  fraad. 

(Q)  With  deiissenoe  to4fae  leaned  aoeior,  it  is  apprehended,  that  no  estet0 
^interest  can  vest  fas  a  pemon  against  his  win,  and  therefore  that  no  one  caa 
become  a  grantee  or  assignee  vvithoot  hl»  agreement  Acqafiescence  implied 
assent,  till  the  cantvary  be  shewn ;  bnt  a  person  cannot  be  well  mid  to  ae- 
qiiieaoe  in  »  rif^htof  whieh  he  is  not  conusant.  This  sobfect  was  canvasfled 
by  Ventris,  Justice,  in  Thompioa  v.  Leaekf  %  Vent  SOS,  to  which  the  leamed 
reader  to  refehwd  ;  aa  also  to  Bta^mt  v.  GttnfiOd^  Qro.  Btia.  80.  B^mldM  ▼• 
JKmip,  5  £BS^  410.  Crsm  V.  DidlcM,  4  Yes.  100.  IfimdaRv.Brn^oa,  lOVei. 
407.  Vtn.  Abr.  tit  Disclaimer.  Awr/fsU  v.  Bbaws,  S  Bra.  C.  C.  90.  She^ 
Touch.  31S.  IVtmer  v.  JSieftardsMi,  7  Bast,  940.  Cvpekaid  r.  SUtm,  1  Bard. 
d(  Aid.  d9«.  Taamson  ▼•  TMM^  5  lb.  Si.  t  Meriv.  9dt ;  thottgh  1  Salk.  301, 
topethapaoaafri.  ^ 

(R)  To  prove  asiaet  of  delivery,  the  delbndailt  shewed  that  Ae  intestate, 
when  he  went  out  of  town,  used  to  leave  theltey  of  his  rooms  with  the  de* 


to  hiiii^  without  tile  privily.of  smch  ^^it6t,  of  a  ]^an  of 

Jtt  ftmitiire,  or  the  like,  and  an  eseeution  were  imae^telf 

a&emnisy  and  before  mtioe  given)  of  pdBsessioti  tskeni  ext*- 

cuted  against  him,  and  a&  hta  fiimitufe  taken^  such  en  asdigii'- 

meat  would,  I  piestnne,  be  good,  and  the  goods  transferred 

tfaerdbgr  not  subject  to  the  aubsequeivi  eif edu^on  t  fo^^  aa  ac-  ' 

ceptance   ia  not  necessary  to  tiie  tranfifer  of  ptH»pett^,    Ihii 

kw  presiimBig  an  assent  to  aoeept  that  which  prifnA  f»cie  inil- 

fOfiU  a  benefit  to  die  acceptor ;  the  use  ai^  pi^operty  hi  tito 

goods  h  theielbite  forthwith  deTested  out  ^  the  assignofi  and 

Tested  in  the  asrignee ;  and  if  so,  nothing  can  again  revest  it 

in  the  assignor,  unless  it  be  an  act  of  the  assignee,  which  wH 

make  die  contract  fraudulent  as  to  dikd  persons :  but  the  very 

■sture  of  the  transaction,  in  the  instanoe  stated,  prednden 

the  poambi&ty  of  any  fraud  ^eing  praodsed  on  Us  piu<t 

And  the  same  principle  would  apply,  if  the  object  were  to  Cmtiingini 
secure  a  fiiture  contingent  debt,  which*  nught  or  might  not 
arise,  according  as  circumstances  turned  out. 

As  if  a  man  were  to  assign  goods  to  his  suredes  in  a  re*  ^^^  Mngned 
cognizance,  entered  into  on  his  being  appointed  receiver  of  a 
hmatic^s  estate,    that  he  should  account   for  what  he  might 
receive  under  the  orders  of  the  court;  it  should  seem  that  such      {  33  ] 
assignment  would  be  good  against  an  execudon  subsequnntly 
executed  upon  them.  % 

So  if  an  assignment  were  made  under  the  appirehension  of  Amgnmeni 

11,  ,  .      .  .    .  lit  wnderdnrets. 

legal  duress^  that  circumstance^  it  is  presumed,  would  remove 
the  implicadon  of  fraud  from  possession  retained ;  as  if  a  maUi 
confined  in  a  spui^ging-honfie  for  debt,  were  to  assign  a  part 
of  his  goods  to  a  creditor,  as  a  security  for  the  debt,  in  order 


gtft,  vlUiMt  sone  a«t  •f  dsRvefy,  parol  fill  ^  goods  therein,  wft»  held 

wtt  not    alter    tbe    prdperCjr ;  Jl>at  9«iAcis8t,  twcasic    tlie  fanv  will  c««* 

ddiirery  of  tbe   key  of  a  lodging-  «ider   the  tme*  owner  in  yoaaeuMn. 

nam  ^  to  a  luidlady,  covpled  with  a  Strange,  935. 

fendant,  and  Ihat  was  insSated  to  be  snch  a  mixed  possesston,  that  tbe  law 
weald  adjadae  the  paMesshm  to  be  ia  hUn  who  had  the  right  The  Chief 
ioftice  ralcd  it  ao ;  and  the  jury  found  for  the  defendant.  Smith  ▼•  Smiikp 
8tra.9». 
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to  procure  his  discharge.  In  sudi  case,  ihe  goods  beio^ 
left  in  the  possession  of  the  debtor  for  a  reasonable  time  afie/ 
the  assignment,  and  until  pifoper  means  could  be  taken  ta 
remove  them,  would  not  make  the  assignment  fraudulent. 

ff^/nmd  where  Another  grCftmd  ixppn  which  cases  hare  been  considered  as 
^^^^hreal  ^^^  within  the  purview  of  this  statute,,  is,  that  by  the  spedfic 
etau  9f  Mii^s«»  words  of  the  contract,  possession  was  not  meant  to  follow  im- 
mediately thereupon;,  for  the  circumstance  which  stains  the 
transaction  with  fraud,  is  the  fiilse  appearance  held  out,  when 
one  thing  is  done,  and  an  appearance  permitted  which  imports 
the  contrary ;  ajni  absolutie  unqualified  transfer  of  the  right  ta 
the  vendee,  but  the  possession  and  use  retained  by  the  vendor^ 
with  no  other  object  but  to  defraud.  But  there  cto  be  na 
fraud  where  the  appearances  agree  with  tbe  real  state  of 
things^ 

Pvt^  evidence  And  what  was  tiie  intrinsic  nature  of  the  contract,  as  io  ty 
ivooe  iWe.        retaining  or  parting  with  the  possession,    may  be  made  out 

fix>m  the  deeds,  where  the  transaction  is  in  writing,  and  where 
the  transaction  is  in  pais^  by  such  parol  evidence  as  can  be 
Itdduced  for  the  purpose  of  proving  it. 

TomaOoh  hi  The  strongest  case  of  the  forlner  description,  is  that  oi 
inueed^io  mU  Bucknol  V.  Roystori  (ti).  There  B.  supercargo  of  a  ship  which 
iw  vruSStiM  ^^^  to  go  a  voyage  to  the  East  Indies,  having  shipped  oil 
rffrw^  board  goods  and  commodities,  borrowed  money  on  bottomry  of 

A.  and  at  the  same^  time  made  a  bill  of  sale  of  the  goods  isA 
commodities,  and  of  the  produce  and  advantage  thereof,  to  A. 
in  nature  of  a  mortgage,  as  a  security  for  the  money  lent 
The  ship  went  her  voyage,  and  these  goods  were  sold,  and 
others  bought  With  the  money  arising  by  the  sale,  and  tho^ 
again  invested  in  other  goods,  and  so  there  had  been  several 
barters  and  exchanges  of  several  sorta  of  goods.  The  ship 
returned,  and  B.  died  at  sen  or'  m  hi^  ittdxa  home;  and  it 
became  a  question  between  a  judgment  creditor  of  B.  who  got 
'  possession  of  these  goods,  and  A.  which  of  them  should  have 

the  property.     And.  one  ground  urged  on  the  part  of  the 

(s)  Pre.  Chan.  2S5V 
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creditor  was,  that  B/s  keeping  possession  of  the 
goods  after  the  sale,  made  it.  fraudulent  and  void  as  to  cre- 
ditors. Sedper  Cowper,  Chancellor,  the  trust  of  these  goods 
appearedupon  the  very  face  of  the  bill  of  sale.  Though  they 
were  sold  to  A*  yet  he  trusted  B.  to  negociate  and  sell  them 
for  A.*8  advantage;  then  B/s  keeping  possession  of  them  was 
not  to  give  a  false  credit  to  him,  but  for  a  particular  purpose 
agreed  upon  at  the^  time  of  sale  (s). 

Upon  the  same  principle,  where  household  furniture  (9)  Bonft  fide 
wkich  had  been  setded  (on  the  marriage  of  the  owner  with  a  ^  i^  b^^foi  rf 
ward  of  tlie  Court  of  Chancery,  and  which  settlement  was  ap-  *"^* 
pro?ed  by  a  Master)  to  the  use  of  the  owner  for  life,  remainder 
to  his  lady  for  life,  remainder  to  the  first  and  other  sons  of 
the  marriage  in  strict  settlement,  had  been  taken  in  execution 
by  a  judgment  creditor,  for  the  debt  of  the  first  tenant  for 

(«)  C«fiofiii  ▼.  KamHy  Cowp.  4M. 

(8)  But  wlim  a  party  took  posietsion  under  a  bill  of  sale,  yet  sufiered  the   Vendor  »Kfmd 
wador  to  sell  the  property  in  the  usual  way  of  his  trade,  this  was  considered  ^^x^JlT^^^* 
li  giving  hfan  a  false  degree  of  credit,  and  Uie  possession  was  a<yndged  co- 
looiable,  and  the  bill  of  sale  void.    P^get  ▼.  Perelutrd^  1  Esp.  Rep.  f05.    And 
ia  s  sbniUur  case,  where  the  vendor  remainecT  in  possession  without  selliog,  PossessiM 
Ae  nme  Jodgmentwas  given,  notwithstanding  a  servant  of  the  vendee  was  ^|^^^*^> 
fa  poswssion  also.    WurdM  v.  Sadiky  1  Campb.  SSS.    In  that  case  Lord  £1-  jaMf,  M  ex* 
WionMigh  said,  <<  There  mutt  be  a  ioaa  jlde  exclusive  and  subsUmtial  change  cUuive. 
«f  possession  under  an  assignment,  or  it  is  fraudulent  as  against  creditor!. 
A  eoncunmt  pofsession  with  the  assignor  b  colourable.    There  must  be  an 
cichuive  poasession  under  the  assignment.''    See  also  BetUvm  v.  tkorMU^ 
1  Marsh.  4S9.     It  is,  however,  observable,  that  in  all  casei,  an  assignment  Aeaigwme^ 
of  chattels,  or  personal  interesU,  wUl  be  valid  as  agafaist  the  mortgagor  him-  JJJ.^LjJ^^ 
idf,  and  an  cfadmlng  under  Um.     Haanes  v.  LM^der^  Cro.  Jac.  f 70.  .  8bep.  ertditor  fvic^ 
Touch.  66.    And  also  against  a  creditor,  with  whose  privity  the  conditional  '^  ^« 
^Migoment  may  be  made,  although  unaccompanied  with  possession.    SUtl  v. 
Bmm^  1  Taunt.  381.    But  not  against  other  creditors.    Dmtten  v.  Aforrtssoa,  ' 
17  Yet.  197 ;  and  Hkm  v.  ilftU,  IS  lb.  l««.   See  dso  p.SS,  post,  u.  (v).  8  East, 
^.    5  T.  R.  SS8.    And  although  die  relation  of  debtor  and   creditor  sub- 
sist between  the  former  owner  and  purchaser  of  goods,  yet  if  the  purchaser  x 
became  the  proprietor  of  the  goods  under  a  regular  bill  of  sale  from  the 
^earS,  the  goods  are  protected  against  a  subsequent  execution,  notwith- 
itedhig  that  after  the  bill  of  sale,  and  until  the  execution  is  levied,  the 
owner  be  permitted  to  continue  in  the  possession  of  them.     JTufal  v. 
f  Bos.  ^  Pul..59.     AnmdeU  v.  PAtpjM,  10  Ves,  139*     Wt^lwM  v. 
Ardk,  4  Taunt  893. 

Voul.  D 
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life;  it  w«siiMldted,fem|ip0rt  of  the  vdMitjr  Df  llie tasoBiiai, 
lliitt  the  i^etllement  itodf  Utts  a  frimd^  imd  tiw  penanribntir 
'tite  -owner  the  stiongest  etideiioe  pOMiMe  <st  «n  intentiim  lo 
'  deceive  «editor«.  But  Lord  Maiaafield,  »  gM^g  '^dgnuMt, 
«t  the  sataiie  time  thirt  te  ^dsdOed  that  Ae  «t«ldte  of  ike 
'19th  Efiasabeth  could  not  be  too  IflberaOy  iconstraed^  mt^ 
loo  nmoh  extended  in  ffiq)pve88ioA  of  ihtud,  ohBerred,  Ihit 
such  construction  was  not  to  be  made  in  support  of  icredtoni 
OS  would  make  third  persons  sufierers*  Therefore  the  statute 
did  not  militate  against  any  transaction  Um&fiiey  andwhere 
there  was  m>  imagination  of  fraud ;  and  so  was  the  ccmnum 
law.  The  question  therefore  in  erery  case  waa,  whether  tife 
[  35  ]  %abt  done  was  a  ban&fide  transaetien^  or  whether  it  was  a 
irick  and  contriVanoe  to  ddfcat  eretfitora.  An  argumeiit  had 
been  drawn  -from  Ae  poaaession,  as  a  strong  ciMumstaiioa  4f 
^ud;  but  it  did  not  hold  m  this  case,  for  it  was  a  piQrt  «f 
the  trust,  that  the  goods  should  continue  in  the  house* 

J^rftwry  •/ fcW      Again,  where  A.  by  mdenture,  bargained  and  sold  a  ship 
di  MO,  «fmtr«-  at  sea,  and  assigned  the  grand  bill  of  sale  thereof  to  S.  for 
^ik^tS^-  securing  the  sum  ^  gOOQf.  already  advanced  by  R  to  A.  and 
^i.  ^*  ""*^'  for  securing  such  fardier  sums  as  B.  should  adtanee  (ar),  sub- 
ject to  a  proviso^  On  condition  therein  contained.  Tor  redemp- 
tion on  payment  by  A.  on  demand  by  B.  of  the  money  then 
advanced,  or  which  should  thereafter  be  advanced,  together 
With  lawful  kitn-est.    This  indenture  also  cont^Afied  ^  cottmift, 
that  A.  should,  immediately  after  the  execution  of  it,  cause 
the  ship  to  be  insured,  and  pay  the  premium,  &c.  (y).    And  it 
was  also  thereby  agreed,  that,  until  default  in  payment  dieold 
be  made,  it  should  be  lawfid  for  A.  to  hold  the  ship,  and  teke 
the  profits  for  his  own  use  and  benefit.    It  appeared  also,  l!hat 
the  grand  bQl  of  sale  was  delivered  to  B.  on  the  execution  of 
the  deed.     Insurance  was  afterwards  made  by  A.  on  the  ship, 
and  a  memorandum  made  On  the  bade  of  <the  policy,  and  "signed 
"  by  all  the  under-writers,  that  the  ship,  havmg  been  sold  to 

« 

(x)  AtMirnn  v.  ilfaljiv  et  «j.  2  T.R.  See  Mm  t.  CktmoHt,  f  East,  SM.— 

'46a.— [The   mortgage   deed    In    this  Ed.} 

case  was  execated  before    the  stat.  (y)  'As    to  thb,  -ride  Bmi^bfd  ▼. 

•t60eo.  5.  c.  fO.  ante,  p.  24  «,  ii.(fl>  Bitrpii,  S'T.  4l.  594,  595. 
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Bkllie  Jbl^mwB  of  tiie  pdiey  did  thereby  consent  and  agree, 
itti  be  AciM  be  entitled  tp  tbe  insuraiice^  the  ship  hairing 
hsewm  hk  prqperly.  A.  jbaving  become  i  baiJmipty  a  ques^- 
tfioii  Uose  between  his  aaaiipfiees  and  B.  which  of  them  should 
bs  eoAled  to  this  property.  And  on  the  behalf  of  the  ajs^ 
aignpe^  it  was  eontended^  that  this  was  a  fraudulent  con* 
yefmoBi  within  the  statute  of  the  ISth  Elizabeth;  and  one 
gtmnd  urged  to  support  that  proposition  was,  that  the  con- 
veyance was  qiade  for  the  purpoee  of  securing  not  only  the 
meaey  which  was  then  adTancedt  but  also  all  subsequent  sums 
f^Ucb  fliig^  be  Adyanped)  and  that  it  was  in  the  power  of 
diQ  mpr%a§ee»  undar  this  sefniritjfi  to  eoptiniie  the  possession 
and  his  dealing  with  the  mortgagor  down  to  the  time  of  the 
tMidunqptcy.  This  there&re  had  a  necessary  tendency  to  give 
«  fiiedit,  and  to  defraud  creditovs  who  relied  on  the  flourishii^ 
<ypearance  of  die  trader;  and  an  attempt  was  made  to  take 
Ibis  case  ^aint  of  the  general  principle,  respecting  the  delivery  . 
af  things  at  sea;  upon  the  ground^  that  the  delivery  of  tibe  [  %  ] 
bill  of  sale,  would  only  be  considered  as  a  symbolical  de- 
Grery  of  the  ship,  whtt«  it  was  so  intended;  but  that,  in  this 
case,  it  could  not  amount  to  a  dehvery  of  the  ship  itself,  be- 
cause sucb  an  implication  was  expressly  rebutted  by  the  terms 
of  the  contract,  the  plsdntiff  not  being  entided  to  the  pos- 
session, uu  aruer  tiie  mortgagor  naci  rctusect.  vo  pay  'Uie  SKirc— 
gage  money :  but  it  w^  held,  that  a  delivery  of  the  grand 
Ul  ef  afile  was  a  suffuzi^nt  transfer  of  the  properly  to  &. 

It  is  observable  upon  this  case,  that  the  question  arose  be- 
^een  the  conditional  vendee  and  the  assignees  of  the  vendor 
mder  a  ataitnte  of  .bankruptcy,  who,  as  we  shall  see  hereafter, 
tt^  bound  by  the  same  equity  as  affi^ts  the  bankrupt  him** 
adf  if) ;  but  I  apprehend  the  case  would  have  been  the  same, 
)iad  tb^  dispute  arisen  between  such  vendee  and  a  judgment 
4ta4itor0  «r  any  other  claimant 


«Bini.4iAlcLlftl. 
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POSSESSION  OF 


«  • 


PMietiiMi  ^tt  And  this  point  was  ultimately  settled  in  the  case  of  Bantfori 
cnlSunt!  ▼•  Baron  (»).  There  goods  were  assigned  by  the  owner  to  two 
mmU^vokT^^'  persons  for  the  benefit  of  such  of  his  creditors  as  would  sign 

a  deed,  of  compromise  by  a  certain  time ;  notice  whereof  had 
been  published  in  the  county  papers.  And  it  was  agreed,  that 
'  the  owner  should  continue  in  possession  for  a  given  time,  he 
accounting  for  the  profits  in  the  mean  time  to  the  trustees. 
He  accordingly  continued  in  the  visible  possession  of  the  goods 
after  the  assignment;  and  the  same  were  taken  in  execution 
at  the  suit  of  a  creditor:  and  the  question  was,  whether  this 
conveyance  was  firaudulent,  under  the  circumstances,  by  virtue 
of  the  statute  of  the  13th  Eliz.  c.  5,  and  consequently  void. 

^•^^fiS  "n  -^^  ^  opinion  of  all  the  judges  was  taken  (a),  and  they 
foUaw  tkedeedf  Were  unanimously  of  opinion,  that  it  was;  and  they  laid  down 
"tUnq^nudtu  the  following  as  a  general  principle,  viz.  that  unless  possession 
^M^Asn^diid  ^companied  and  foIl<fwed  the  deed,  it  was  fraudulent  and 
BOMOian  ti(z),  void.  That  if  there  were  nothing  but  the  absolute  conveyance 
[  S7  ]  without  the  possession,  that,  in  point  of  law,  was  fraudulent; 
hot  only  evidence  *of  fi^ud,  but  such  a  circumstance  as  p^  9C 

(0  t  T.  R.  594,  note ;  et  vide  Ex  jNorle  Qmiey  ( v),  1  Atk.  477. 
(a)  Ibid. 


^p« 


Agnemaii  thai  (U)  In  this  case  Lord  Hardwicke  said,  the  difficulty  with  him  was  the  pot- 
kold^oTlffwi  *^*''®"  ^  ^®  mortgagor ;  bat  that  was  cleared  op,  it  being  the  express  agree- 
Aovsfs,  good,      ^^T^t  of  the  parties,  that  the  mortgagor  should  not  be  prevented  Irom  'comins 

on  the  brew-hoose,  ice.  * 

(X)  In  confirmation  of  this  doctrine,  it  was  clearly  and  distinctly  laid  down 
as  a  genera]  rule,  in  Edmardt  ▼.  Har(«N,  5  T.  R.  587,  that  in  the  transfer  of 
chattels,  possession  mnst  accompany  and  follow  the  deed,  and  eonseqnently 
tiiat  where  the  assignment  or  biU  of  sale  is  absolnte,  the  posseasion  mnst  be 
delivered  immediately  \  bat  where  it  is  conditional,  it  wiU>  not  be  rendered 
▼old  by  tlie  vendor's  continuing  in  possession  tiU  the  condition  be  perfDrmed* 
So  long  ago  as  the  case  of  Stone  ▼.  GmftAom,  f  Bnlst.  1^18,  the  coart  held,  thst 
an  absolute  conveyance  or  gift  of  a  lease  for  years,  unattended  with  posses- 
sion, was  fraudulent ;  but  that  if  the  deed  Of  conveyance  be  conditioasl, 
there  the  vendor's  continuing  in  possession  will  not  avoid  it,  Because  by  the 
'  terms  of  the  conveyance,  the  vendee  is  not  to  have  the  possession  until  he  has 
performed  the  condition.  And  in  Kidd  v.  RawUmon^  t  Bos.  Sf  Pul.  59,  I^cd 
Eldon,  C  J.  cites  and  sanctions  the  following  passage  from  Bol.  N.  P.  S58:-* 
<*  The  donor's  continuing  in  possession  is  not  in  all  cases  a  mark  of  fraud,  U 


Am  torttention 
of  poooeMiUm 
jnorguoMi  to  ike 
deed, 
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wkere  a  dooee  lendt  hu  donor  money  to  buy  goods,  and  at  the  same  time 
takes  a  bill  of  sale  of  them  for  secaring  the  money/' 

The  general  applicability  of  this  doctrine,  however,  has  been  doubted,  and  Modern  ntU. 
tboie  donbto  have  been  judicially  noticed  in  the  late  case  of  Steward  ▼.  Lambe^ 
■bl  mfia,  and  the  rule  as  to  mortgages  seems  now  to  have  taken  a  different 
tarn,  and  to  depend  mainly  on  the  particular  circumstances  of  each  case,  and 
tlie  iagredients  of  fraud  which  it  is  found  to  contain. 

The  latest  case  on  this  subject,  is  that  of  Steward  v.  Lamhey  1  Brod.  &  Bing.   Po$$e$$ian  ^ 
506.    In  that  case  W.  B.  mortgaged  certain  lands  to  C.  D.  by  a  deed,  which  jJ^^J^^ 
contained  the  usual  mortgage  proviso  and  mortgage  covenants.    On  some  part  mortgage  no 
of  the  lands  stood  a  windmill,  constructed  in  the  usual  manner,  being  an  froMd^  ^-^f?^ 
octagonal  wooden  edifice,  raised  on  a  casement  of  brick-work,  and  anchored^  ^^  oosscsston  * 
into  the  ground  by  spores  and  land-ties,  part  of  the  spores  and  the  whole  of  cannot  comem^ 
the  had-ties  being  one  foot  under  the  surface  of  the  earth,  but  it  was  stated  ^*hf  ^  ^^ 
tiiat  the  windmill  was  removable  at  pleasure.    W.  B.  remained  in  possession 
ef  the  premises  and  of  the  windmill  after  the  mortgage ;  and  the  present  was 
in  action  on  the  case  against  the  defendant,  as  sheriff  of  the  county,  for 
polling  down  and  taking  away  the  said  windmill  in  the  execution  of  a  fieri 
feeioM  against  the  saidW.B.    Two  questions ,  arose,  the  first,  whether  the 
windmill  was  a  fixture  (which  it  was  found  not  to  be  by  the  verdict  of  a 
Jvy)  ?  and  the  second,  whether  the  windmill,  being  a  chattel,  passed  to  the 
mortgagee,  he  not  having  taken  actual  povsession  thereof?    The  mill  was  men- 
tioned in    the  mortgage-deed  by  name.    As  to  the  latter  question,  Lord  Chief 
Justice  Dallas  considered  it  a  case  in  which  an  actual  and  separate  possession 
cobM  not  have  been  taken ;  for  whether  the  mill  was  legally  a  fixture  or  not, 
it  was  at  adl  events  actimlly  fastened  to  the  land ;  and  it  was  not  to  be  ex- 
pected that  the  mortgagee  should  come  to  reside  in  the  mUI.    The  question  did 
not  arise  on  the  bankrupt  law,  nor  was  it  a  case  in  which  the  appearances  of 
the  mortgagee  tended  to  excite  a  false  degree  of  credit.    In  conformity  with 
the  usual  practice,  the  mortgagor  permitted  the  mortgagee  to  remain  In  pos- 
•esflion.    In  the  case  of  Edwards  v.  Harhen^  the  goods  were  such  as  passed 
from  hand  to  hand,  and  might  therefore,  without  inconvenience,  have  been 
transferred  into  actual  possession.    In  the  case  before  the  court,  the  chattel 
was  (^  a  very  different  description.     The  constructive  possession  therefore 
of  the  Umd  nnder  the  deed  was  a  sufficient  possession  of  the  mill  standing 
on  the  land,  and  the  more  so  as  it  vras  not  an  absolute  conveyance,  but  a  mere 
pledge  to  be  kept  till  the  money  lent  upon  the  security  of  it  was  paid,  and  the 
only  possession  possible  in  such  a  case  took  place;  "Mr.  Justice  Park  also 
observed,  that  it  was  not  necessary  to  go  into  the  various  cases  of  fixtures  as 
between  landlord  and  tenant,  heir  and  executor,  the  question  before  the  court 
was  mnch  narrower.    Supposing  then  Edwards  v.  Harben  to  be  law  (though 
doubts  had  arisen  as  to  the  extent  of  the  doctrine  there  laid  down),  and  pos- 
session to  be  necessary  to  confer  the  property  in  the  mill,  there  had  been 
such  possession,  as  was  admitted  by  the  nature  of  the  case,  which  was  very 
different  from  the  case  of  goods  capable  of  being  transferred  from  hand  to 
hand ;  the  possession  of  these  by  a  supposed  vendor  after  sale  might  be  a  badge 
of  fraud ;  but  would  it  not  be  ridiculous  if  tlie  mortgagee  should  be  required 
to  come  from  another  part  of  the  country  and  turn  miller,  in  order  to  take 
possession  of  his  security  ?    This  was  a  mortgage  of  land  by  a  party,  who  was 
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innde  iht  tmni^^u^on  fraudulent;  but^  akhough  the  Tender 
continued  in  the  possession^  it  was  not  fraudulent^  if  the  want 
>  of  immediate  possession  weie  consifit^t  with  the  deed*  Aa 
in  Ibe  caaes  of  BuchmU  v«  lUffskm^  Cadogan  v*  Keuueif  and 
HageUngtan  v.  GUI  (b)  (t). 

(b)  Sapra,  [S3]  34. 

in  the  actual  occupation  of  a  nuU>  and,  if  he  relinqoiahed  his  occnpation,  it 

would  probably  defeat  all  t|]e  ends  of  his  mortgage.    No  (kUe  credit  had  been 

created  by  tlie  transaction,  and  therefore  the  yerdict  onght  to  stand  for  the 

mortgagee ;  and  tiie  jodgment  of  the  court  waa  given  accordingly.  See  p.  [40], 

n.  (z),  and  next  note. 

[  38«  ]  (y)  'The  case  of  Haulington  v.  GUly  3T.R.  etO,  has  not  been  previous^ 

PertonaUy  osr  noticed.    It  was  to  the  following  effect:— Ann  Peach,  a  cowkeeper  and  milk- 

^^wvbW*  ^^^^*  ^®*"ff  possessed  of  thirty-two  cows,  and  a  heifer,  assigned  the  same  ^ 

0epanUe  estaigf  certain  tmstees  previons  to  jier  marriage ;  Upon  tmst  to  permit  the  said  Ann 

produce  u  sepa-  peach,  or  such  person  as  she  should  by  her  last  will  in  writhig  appoint,  and,  in 

posseuumthere-  ^^^^ult  of  appointment,  the  administrators  of  the  said  Ann  Peach  to  keep  and 

^  by  husband  enjoy,  and  at  her  or  their  will  to  sell  and  dispose  of  the  said  cows,  and  of 

"^   jSiur      -  *^*  ^^^  increase  and  produce  to  arise  and  be  produced  from  the  same,  for  her 

nitred  as  agent  A»d  ^^i'  ^^^  proper  use,  without  her  then  intended  husband's  iiitenneddling 

rf  truttees,         therewith,  and  without  the  same  or  any  part  thereof  being  under  his  controal, 

or  liable  to  his  debts  and  engagements.  The  indenture  of  assignment  also 
contained  a  covenant  from  the  intended  hnsband,  that  the  said  cows,  and 
the  increase,  benefit,  and  produce,  arising  from  the  same,  should  at  all  times 
tliereafter  remain  and  be,  to  and  for  the  several  uses,  trusts,  and  purposes, 
as  before  expressed;  and  that  he  would  permit  Ann  Peach  to  carry  on  the 
trade  and  business  of  a  cowkeeper  add  milkseller,  according  to  her  own  will 
and  pleasure,  and  at  such  place  and  places  as  she  should  from  time  to  tiioe 
think  proper  for  her  own  sole  use  and  benefit.  The  marriage  was  solemnized 
after  the  execution  of  the  setttement.  The  defendants,  as  sheriff  of  Middle- 
sex, levied  an  execution  at  the  suit  of  Henry  M'Cleish,  against  the  goods  of 
the  husband,  and  seized  and  (after  having  notice  of  the  settlement)  sold  eight 
cows  and  one  heifer,  four  of  which  were  part  of  the  cattle  beloi^iog  to  Ann 
Peach  before  her  marriage,  and  mentioned  in  the  deed  of  settlement,  and  the 
rest  of  them  bought  with  the  money  produced  by  the  sale  of  milk  of  the  cows 
mentioned  in  the  settlement    The  wife  was  then  living. 

The  court  were  of  opinion,  that  the  possession  alone  of  the  wife  did  npt 
make  the  transaction  fraudulent.  For  it  was  consistent  with  the  deed  of  set- 
tlement, and  that  gave  the  trustees  as  much  interest  in  the  produce  as  in  the 
original  property.  There  was  no  circumstance  to  shew  a  fraud  as  to  the  first 
cows,  and  as  to  the  pr4)dnce  it  was  the  same  as  if  the  wife  had  paid  the  money 
over  to  the  trustees,  and  they  had  bought  the  other  cows;  for  sbe  acted  as 
tlicir  agent. 

In  another  case,  A.  assigned  his  effects  to  trustees  for  the  benefit  of  bb 
creditors.  By  the  deed  the  trustees  were  authorized  to  allow  A.  to  remain  in 
possession  of  any  |>art  of  them  until  the  remainder  should  be  sold  and  th^ 
debts  collected.     They  sold  a  part  of  the  goods  by  public  sale,  describing 


As  to  the  inBtaraieai  id upliu^  the  Balunrofi  the tfansactioinL Parol  etfideut 
1m  been  pennifcted  toi  he  made  out  Jby  poEoi  eradeaoe^  iaMyvte  prove  po89e$sUm 
Qooe  laic^  bat  stand  neyertheleaB  upon  authority  not  fcs&M-:  Jj^JJJ^"^^]^ 
BpOBkMe^    The  firvl  instaoce  I  have  met  ^th  is,  areablulbii  <i«e<<« 
k  die  case  of  Cbfey*  Damei{c}i  that  if  goods,  beloiiging  to 

(tf )  1  Ld.  Raym.  724. 


tjiem  ••  kis  property,  and  saffered  him  to  remain  in  [^osieMion  of  the  re-        P,  38 

naioder,  on  the  secarity  of  which  B.  knowing  them  to  be  the  property  of      ewtinMed, 

Ike  tfwtee,  gave  eradil  to  ^.    EsccntkMi  af^rwarda  iiaaed  at  the  suit  of  B. 

lipalth?  goQdfr  wora.  aold  qndir  a.  Jim  fuem    II waa  IiqMbb.  that  the  tmsteaa 

au|ht  refioves  tLgfaD»t  the  sheriff  ia  an  a^tifm,  of  treapsvuh^*  having  had. 

notice  of  the  change  of  property,  and  tl^  possession  of  A.  being  consistent, 

with  the  deed.    Woodemum  v.  Baldocky  8  Taunt.  676. 

Heaee  the  principle  to  be  deduced  from  the  decided  cases  on  this  subject,  PriiMifrfe  de- 
%  that  although  cootinuittg  in  posaeaaba  mast,  generally  speaking,  he  coup'  duced  from 


sUemI  aa  a  badge  of  fraod^  yet  the  praanaptiiwi  of  frand  ari^g  from,  th^t)  ^^^^^  ^''^^ 
drcomstance  may  be  repelled,  by  giving,  a  reasonable  account  for  the.  i:!e(<?ntio,a, 
of  the  possession^  and  shewing  that  np  actual  fraud  or  sinister  niotjve  wa9 
eMtenpfaitcd  or  hnagined  by  the  parties  at  the  time  the  transaction  took 
place,  for  the.pncpose  o£  defeatfeig  other  cvaditors  or  third  persons,  of  thehr 
jastclairas*  The  nde  in  short  U,  that  the  want  of  posp^ipo  in  the  dyie-  oC 
an  absolute  assignment,  is  not  such  a  circumstance  per.ee  as  makes  the  trails- 
action  firaadulent ;  it  is  only  indicative  of  fraud,  and  therefore  a  question  for 
tile  Jury  to  decide.  See  the  last  note,  et  ante,  [it] ;  also  Hoffmam  ▼.  Pitf^ 
5  Esp.  N.  P.  C.  95.  Reed  v.  BUidee^  5  Taunt.  912.  In  these  caees  the.  noto- 
riety of  die  change  qf  possession  is  the  qnestion  to  be  ascejrt|Ufied«  OeoeraUy 
speaking,  the  possession  must  be  Immediate,  tliat  is,  it  must  aceompany  and 
follow  the  deed.  Where,  however,  the  deed  Is  not  an  absolute,  but  only  a 
conditional  assignment,  the  assignor  may  remain  in  possession  until  the  con- 
dition be  peribrBtfMl ;  but  if  tlie  condition  be  not  peribrnied,  the  possession 
becomes  absolute,  and  should  be  taken.    Armetrong  v.  BaZd^k,  1  Gbow,  SS» 

For  fartlier  on  the  subject  of  this  statnteof  the  iJtb  Eliz.  see  ^idd  v.  Raw  Other  eases 
liaisR,  2  Bos.  &  Pel.  59.      fVatkiM  v.  Birch,  4  Taunt.  823.    Jeaeph  v.  Tng^ram^  rtferred  to. 
8  Tkunt.  838.  8.  C.  1  J.B.  Moore,  189 ;  as  to  debtor's  continuation  of  posses- 
sion afler  exeen^oa  againat  him,  by  peimlsslon  of  creditor  suing  the  execution, ' 
«ad  parcliaaiDg  the  goods,  at  the  sale  by  the  shetiff.    And  Leemtrd  v.  Bmker^ 
1  ManL  ^  Selw.  25 1»  as  to  continuation  of  possession  by  debtor,  after  a^gp* 
ment  for  benefit  of  creditors,  by  permission  of  the  son  of  the  debtor^  wha 
bought  the  goods  for  valuable  consideration,  a(  a  sale  by  auction.    And  Dewey 
^  l^oyaloii,  6  Bast,.  259*.     Cross  v.  Glode,  2  Esp.  d78.;   and  AnrndeVL  v.  Phif^^ 
to  Vea*  145,.  aa  to  hnsfaaadls  possession  of  his.wifefa  separate  estate,  in  ad* 
ditien  taffes^Iuig^Mi  v.  GiU,  nbi  supsa»  Aj9d  as  tp  apsigpufiits  finr  the  benef^ 
of  creditors  under  the  first  section  of  the  act  of  13  EUs.  e.  5,  see  Eekhardt  r. 
Wtlso»,8T.R.  MO.  Plcks«M;kv.jLyster,3Biaai.dtSelw.3n,   Rex  r.  ffviooH^ 
ZJMee,  6.  .  gee  also^oMMam  v.  BMock^  3  J.  B.  Moore,  11.    S.  C.  1  Oow, 
35. 


} 
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A.  were  seized  upon  b,  Jieri  facias^  and  sold  to  R  ban&Jide 
upon  valuable  consideration,  though  B.  permitted  A.  to  have  . 
the  goods  in  his  possession,  upon  condition  that  A.  should  pay 
to  B.  the  money,  as  he  should  raise  it  by  sale  of  the  goods ; 
this  would  not  make  the^  execution  fraudulent*  [And  in  such 
case  a  subsequent  act  of  bankruptcy  by  A.  would  not  defeat 
the  sale. — Ed.] 

And  where  a  tenant,  having  changed  his  trade  from  that  of 
a  victualler  to  the  trade  of  an  innkeeper,  and,  having  occasion 
for  more  furniture,  borrowed  money  of  his  landlord  to  buy 
goods  to  furnish  his  house ;  and,  for  security  of  the  money, 
made  a  sale  of  the  goods  to  his  landlord,  but  kept  the  posses- 
sion of  them :  it  was  held  by  Holt,  Chief  Justice  (d),  that  al- 
though, if  these  goods  had  been  assigned  to  any  other  cre- 
ditor, the  keeping  the  possession  of  them  had  made  the  bill  of 
sale  fraudulent  as  to  the  other  creditors ;  yet,  since  such  was 
the  original  agreement,  and  that  honestly  and  really  made  for 
securing  the  money  of  the  landlord,  which  he  had  lent  to 
the  tenant  for  this  purpose,  the  agreement  was  good  and 
honest* 

PoMeMwm  ^        If  personal  things  be  fixed  to  the  freehold,  they  will  be  con- 
lke%£Sd  M  sidered  in  law  as  part  of  it,  while  they  continue  in  that  state. 

fruud. 

Utemih.  in  c        Thus^  where  a  brewer  having  borrowed  money,  as  a  seca- 
rewmf.  ^^^  conveyed  and  assigned  his  dwelling-house  and  brew-house, 

and  all  the  coppers  and  utensils  in  trade  belonging  thereto,  by 
way  of  mortgage,  subject  to  redemption,  and  afterwards  con- 
tinued in  possession  (e),  it  was  held,  on  a  question  between  the 
first  mortgagee  and  the  subsequent  mortgagees  and  creditors, 
as  to  the  validity  of  the  first  mortgage,  which  was  disputed 
upon  the  ground  of  its  being  fraudulent,  by  reason  of  the  pos- 
session being  retained  by  the  mortgagor ;  that  the  first  mort- 
gagee had  a  lien  upon  th$  utensils  fixed,  no  person  having  a 
title  to  remove  them  until  the  mortgage  was  satisfied.  And  it 
was  compared  to  trees  on  lands  leased,  which  neither  the  lessor 

{d)  M€gg9ti  ▼.  MiUif  1  Ld.  Raym.  (e)  Hyatt  y.  J^2^»   1  Atk.  165. 

t86%  lVe9.348.    Et  vide  £r  |wrf«  <2«»M7» 

1  Atk.  477. 
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nor  any  odior  person  can  cat  down;  during  the  term  leased; 

becaose  they  are  considered  as  part  of  the  lease  not  excepted 

diereout.    And  if  it  were  otherwise,  great  inconvenience  would 

Mow ;  as  the  lessor  of  a  brew-house,  or  of  any  manufactory,       [  40  ] 

with  his  own  fixtures,  would  be  liable  to  be  stripped  of  than^ 

to  satisfy  the  debts  of  the  lessee  (z). 

We  come  now  to  the  consideration  of  the  statute  of  the 
2l8t  James  the  Ebrst  (f). 

That  statute,  section  eleven,  the  pneamble  of  which  section  21  J««-  !•  ^«  19, 
is  by  mistake  connected  with  the  latter  part  of  section  ten,  and        ' 
is  in  diese  words  (a)  :  "  For  that  it  often  falls  out  that  many 
^  persons^   before  they  become  bankrupts,    do  convey  their 
"  goods  to  other  men  upon  good  consideration,  yet  still  do  keep 
**  tie  same,  and  are  reputed  the  owners  thereof  {b)^  and  dis^ 

(/)8lJ«c.  ].   c.  19.   [s.  10,11.— £il.] 


(Z)  In  tlie  case  of  RM  y.  Blodei ,  5  Taunt,  f  IS,  it  was  held,  that  a  convey.   0/  what 
aoce  of  chattels,  nnacconpanied  with  poMetsion,  was  void,  althongli  the  as-  ^^,^f^j!^ 
dpuBcnt  iPfas  in  the  same  instmment  which  contained  a  valid  mortgage  of  reUtm  potsst- 
kasehold  boildings,  in  which  the  chattels  were  sitnatcd.    The  chattels  con-  •»«  wH<*«|^jy 
listed  of  the  scenes,  deeorattons,  and  dresses,  of  the  Italian  Opera  House,        ^  *  fi'^'^ 
and  circumstances  of  fraud  were  apparent.    The  late  case  of  Steward  v. 
LanAe,  supra,  p.  36a,  n.  (x)  is  in  point    The  rule  to  be  deduced  from  thai' 
case  is,  that  if  the  mortgagor  retain  the  possession  of  chattels  which  are  trans* 
fcffraUe  from  hand  to  hand,  it  will  be  a  fraud  prtaiA  facie;  but  if  he  retain 
the  posscaaion  of  personal  chattels  which  savour  of  the  realty,  no  presump- 
tion of  fraud  wiU  arise  from  that  circunutance.    A  windmill,  a  brewer's  still, 
and  the  vat  of  a  soap-boiler,  are  cittittels  of  the  latter  description.    So  the 
engines,  machinery,  and  effects  used  in  a  colliery  are  of  the  same  character, 
and  the  tenant's  possession  of  them  as  part  of  the  property  demised,  cannot 
be  held  a  deldsive  possession,  when  it  may  easily  be  Inquired  whether  the 
tcaant  took  the  naked  colliery,  or  whether  he  took  it  furnished  wiUi  these 
articles.    SHanr  v.  HwUtTy  3  Bam.  6t  Cress.  378.    So  of  a  furnished  bouse  or 
lodging,  infra,  43,  n. 

(A)  liord  Hardwicke  was  of  opinion,  that  Uie  preamble  of  this  statute  re- 
strained Uie  enacting  part  of  the  section  quoted  in  the  text ;  but  it  was  decided 
in  Mmm  v.  CfltfcO,  Cowp.  S3t.  that  it  did  not.  See  also  Csm  v.  IMurd^  t  Park, 
lasur.  645. 

(B)  Reputed  ownenhip,aod  its  consequent  false  credit,  are  the  mischiefs  to 
which  Ihb  section  of  the  statute  is  chiefly  directed.  The  principal  object, 
therefore,  is  to  inquire,  whether  the  bankrupt  be  reputed  owner  or  not,  and 
then  tiK  application  of  the  sUtttte  will  be  clear  and  easy.   To  faciiiutc  this 


4a< 
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foaMSBsmm  of 


[41] 


pose{o}  f^  the.  wfmasikei^cmm{/^\  itkenaded^  Aat,  it 
at  any  tme  thereafter,  m^  pcsrson  or  persons  sbaB  WooDtti 
bankrupt,  and  at  such  time  aa  they  shall  so  become  bmikr. 
'^  rupt  shall)  b;  cops^t  and  permissioii  of  the.  true  (mmetf  and 
proprietaryj^  have  in  tkEir  passesMoUf  ordcTf  onddiMpoutioB^ 
any  goods  or  chattels  (d),  whereof  they  shall  he  reputed 
owners,  and  take  upon  them  the  sale,  alteration,  and  dispo- 

(g)  Vide  West  ▼•  Skip,  1  Yes.  240.  «44.    SevecaL  quM  oot  of  thif  |tat 
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tmn-tgages. 

[41*] 


ChoBes  in  ac- 
tion.   Bills  of 
€xeh4atge» 

Right  qf  trad- 
ing by  an  officer 
^  Ike  £.  i.  C. 


GoodmU  of 
newspaper  pro* 
prieior,  • 


inquiry,  it  has  I>een  decided,  that  parol  evidence  witi  be  admitted  to  prove  tlw 
vepoted  ownership,  vrbea  svpported  by  mmerons  £fu;ts,  baias^  ilshoBld  ise» 
Bot  otherwise.    Oliver  ^.  BartMty  1  ^vod.  ^  Bin^.  969, 

(C)  This  word  iaclndea  dispositloiw  a3  well  abralot^y  as  by  wa^  o£  m^ 
gage.    JlyaU  v.  JRotte,  nbi  infra,  p.  41  a,  post. 

(D)  As  to  the  extent  of  these  words  **  goods  and  chattels,"  it  has  been 
holden,  that  stills  which  are  fixed  to  the  freehold  will  not  pass  to  the  assignees, 
under  the  words  **  goods  and  chattels,''  in  the  statute,  but  that  the  vats,  &c. 
which  are  not  so  fixed,  will  pass  to  the  assignees,  as  being  left  by  the  true 
owner  in  the  possession,  order,  and  disposition  (as  it  appears  to  the  eye  of 
the  world)  of  the  banlurapts  aA  reputed  owners,  ffomr.Bak^  9  East,  fl5. 
et  vide  Steward  v.  Umbe^  supra,  note  (x>.  8alk.  568.  Bnjt  posseasion  by  \ 
debtor  after  assignment  of  chattels  real  is  witbui  the  statute.  S^emis  v.  Slnsmi 
X  Ves.  353.    Boiwrn  v^  Bodson^  1  Atk.  154. 

Debts  are  within  the  meaniog  of  this  section  of  the  act,,  WiUiam  ExftfUt 
liVes.  7.  Bichflrdaon  Ex  parte,  14  Ves.  136.  But  mortgages  of  real  estate 
whether  original  or  by  assignment,  and  though  secured  by  bon4  or  coveaaoti 
are  not,  Jones  v.  QibbonSf  9  Ves,  407.  In  order,  therefore,  completely  to  dlveit 
the  bankrupt  of  debts,  be  aoiust  have  done  every  Ihin^  t;h^^  ia  equivalent  to  a 
4eUvery  of  chattels  personal,  that  14,  of  moveable  goods ;,  and  the  judges  sjq[, 
that  which  is  equivalent  ta  moveable  ia,  in  the.  case  of  dehKs,  sm,  assignment 
and  delivery  of  the  secuntji,  if  a^y,  with  police  to  the  deb^r  of  the  assii^ 
ment. 

Choses  in  action  i|re  ahuo  goods  an4  cbattels  withiA  the  meai^g^  of  the  ^cti 
|^aUv.Aoi^,,lVes,34S.  lAtk«l65*  5.  C.  IWUa,  360«,  i^.  C,  post,  4^1  a.  And 
«o  ase  bills  of  exchimge*    HorMom&r  v.  Proifd,  %  Bacp.  ^  Aid,.  S97. 

The  privilege  of  shipping  goods  frooii  the  East  Indies  to  England,  enjoyed 
by  an  officer  of  the  East  India  Company's  service,  has  been  held  to  be  goo4s 
and  chattels  within  the  weapin^^  of  ^e  act }  a^id  therefore  lybere  he  m^lg^ 
th»  privilege,  aMd  still  contim^fd  tou^  it,  it  wa^^beld  a  fraudulent  poflsessi/oa 
ivithin  the  act,    Gordon  v.  £^((  India  Comp^^  7T»  R..  SSS. 

So,  if  the  printer  and  \>ublisher  of  a  newspaper  assign  his  interest  tiieceifi 
to  a  creditor,  a^  a  secnrity^  bwt  coatinne  to  pout  and  pmbUsh  as  ksfoxe^nfid  no 
aiQEidavit  of  the  ciwwfe  of  iptei|:f«t  be  delivered  tq  t;he  Qi>flHpvMioi;verB.citf  sljpjpipiii 
ami  tUe  piiutter  tu^cpm^  bapl^xopti^  tl^e  ^ght to.  the  p^pei;  will  ^a^ato  his  assi^npf 
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**  aOou'f  as  owners ;  that»  in  every  such  case»  the  said  com«' 
''  mksionersy  or  the  greater  part  of  them,  shall  have  power  to 
*^  sen  and  di^x>8e  of  the  same,  to  and  for  the  benefit  of  the 
"  creditors,  whieh  shall  seek  relief  by  the  said  commission,  as 
**  fb&f  as  any  other  estate  of  the  bankrupt*" 

m 

i 

Upon  this  clause  several  questions  have  arisen, 

Krst,  whether  it  applies  to  conditional  conveyances* 

Secondly,  on  the  extent  of  this  clause,  as  to  the  nature  of 
the  things  therein  comprised. 

With  regard  to  the  first  question,  it  has  been  dedded  (A),  SM.rfnJti^ 
diat  this  statute  comprehends  mortgages,  or  conditional  dispo^  m^SumH^ 
sitions  or  conveyances  of  goods  and  chattels,  and  that  upon  the  v«y<"*«^* 
fbUowing'  principles,  applicable  to  the  construction  of  this  sta» 
tote.    First  the  aim  and  intent  of  the  legislature  was,  that  an  c<m$truetum  qf 
equal  distribution  of  the  effects  of  the  bankrupt  among  his  '^^*  ^ 
creditors  should  be  obtained  as  far  as  possible.    Secondly,  that 
to  attain  that  end,  the  acts  of  parliament  should  be  construed 
beneficially  for   the   general  creditors  under  the  commission; 
tfierefore  it  is,  in  an  unusual  manner  different  firom  most  adts 
of  parliament,  enacted,  that  all  these  statutes  and  law  shall  be 
largely  and  beneficially  construed  for  the  creditors  in  general, 
uader  the  commisaon.    Thirdly,  it  appears  the  general  view       [  42  ] 
and  intent  of  the  provision  now  under  consideration,  was  to 
prevent  traders  firom  gaining  a  delusive  credit,  by  false  appear- 
ance of  substance,  to  mislead  those  who  would  deal  with  them. 
Fourtidy,  the  legislature  judged  they  might  do  this,  by  sub-  ' 

jeedng  all  the  goods  of  the  bankrupt,   though  conveyed  to 
others,  to  the  general  creditors  uoder  the  c(Hnmission ;  befiause*     ' 

\h)  vide  RyaXL  v.  RmdUs^  1  Ves.  SiS.  Sr%.  .  Svpia,  39  «•    . 

1^  '       I  ■■■■■III  I  ..nil.  I      i.ll       n    ■,    II      I    ^> 

67.    Andtfaead^tago  oft  neivVwalk  was  said,  by  Sir  James  Mansfield,  in  Bene/U  qf 
the  same  case,  to  be  assets  on  a  plea  of  pkne  mdmimiMtravUf  and  therefore  it  "^'-<<'^» 
.rtewidl  aeem  tbat  this  a|NScies  of  interest  woald  be  aflected  by  the  act.    It  is  pot 
A-taBgiUe  property,  bot  it  voald  be  a  very  nanow  oaastraetion  to  eovfiao  the 
operatioii  of  the  statute  to  corporeal  articles.    Bat  the  fblai^  laboni*  4>f  the  but  not  Jkhtre 
banfcnip^  cannot  be  assigned  by  the  conunisai^nien  to  the  assignees.    Where,  iof^o^* 
however,  there  is  any  sort  of  interest,  it  appe4n.that.U  aiay  ^e  timBB&rre4. 


\ 
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where  the  vetidee  or  assignee  leaves  such  goods  in  possesoon 
of  the  hanknipt,  as  owner,  he  confides  as  much  in  the  general 
credit  of  the  bankrupt  as  that  creditoi*,  who  has  only  taken  his 
bond  or  note  $  it  is  in  such  case  put  in  the  power  of  the  bank- 
rupt to  sell  the  goods  the  next  day ;  and  the  former  asdgnee 
could  only  have  a  p^sonal  remedy  against  the  bankrupt  AQ 
these  grounds  hold  in  case  of  a  mortgage,  as  well  as  that  of  an 
absolute  sale ;  and  a  contrary  construction  would  overturn  dus 
part  of  the  statute,  and  restrain  it  to  absolute  sales ;  tmd^rs 
then,  instead  of  absolute  sales,  would  make  such  mortgi^es, 
and  there  would  be  greater  opportufiity,  for  traders  might  mort- 
gage over  and  over  again  (e)« 

\    • 

Mvrigagte  is        The  principal  thing  which  caused  a  doubt,  as  to  tlie.api)li- 
fUry^m^iS.  cability  of  this  statute  to  the  cases  of  conditional  sales,  arose 

from  the  words  in  the  clause,  *^  by  consent  of  the  true  owner 
or  proprietor ;"  but  it  has  been  held,  that  they  are  put  in  op- 
position to  a  false  or  seeming  ownership,  and  that,  therefore, 
a  mortgagee,  who,  we  have  seen,  is  in  truth  the  owner  of  the 
property  at  law,  though  subject  to  redemption,  may  be  said 
to  be  the  true  owner  and  proprietor  (f). 

Secondly,  as  to  the  extent  of  this  clause,  in  respect  of  the 
nature  of  the  things  therein  comprised  (g). 

In  this  view  of  the  statute  some  doubt  was  entertained,  whe- 
ther chases  in  action  were  included  under  tl&e  words  **  goods 
and  chattels." 

€^»m  in  «c-  This  doubt  was  grounded  on  the  legal  notion  in  respect  <^ 
ui»^  mid  wiu  things  in  action,  that  they  were  not  grantable  as  things  in  pos- 
|MMf  bjf  tkai     session;  but  this  reasoning  is  now  exploded^  and  a  bond  debt 

is  now  clearly  held  to  be  a  chattel,  although  some  doubt  was 
formerly  made  as  to  this,  for,  that  in  a  grant  of  all  goods  and 


.  (£)  And  fifthly,  it  b  worthy  of  remark,  that  the  provisions  of  this  statate, 
with  respect  to  legal  interests,  most  be  followed  as  to  eqnitU»le  ones.  Rydi 
▼.  RsUef  nbi  lapra. 

(F)  Per  Lord  Chief  Baron  Parker,  1  Ves.  3(»j ;  and  sec  post,  [183]. 

(G)  See  ante,  p.  40  a,  n.  (d). 
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chatteb,  a  bond  debt  would  not  pass;  but  the  cause  of  that 
was,  not  because  a  bond  was  not  in  its  nature  a  chattel,  but 
because  the  question  arose  on  a  grant  or  assignment,  or  bargain 
and  sale,  these  not  being  such  goods  and  chattels  as  would 
pass  by  such  assignment  or  conveyance :  but  this  reasoning  does 
not  extend  to  an  act  of  parliament,  which  may  pass  any  thing ; 
and,  accordingly,  it  is  held  that,  in  an  act  of  parliament,  goods 
and  chattels  take  in  things  in  action.    And,  if  goods  and  chat- 
tels comprehend  things  in  action  on  the  construction  of  any  act 
of  parliament,  it  ought  in  this ;  for  otherwise  the  owner  might 
assign  without  notice  to  others,  and  so  have  the  order  and  dis- 
position within  the  meaning  of  the  clause  now  in  discussion, 
and  yet  escape  out  of  the  purview  of  it*    And  such  construc- 
tion is  not  only  enforced  by  the  first  clause  of  this  statute, 
which  directs,  that  the  most  beneficial  construction  for  credi- 
tors under  the  commission  should  be  made ;  but  strongly  war- 
ranted    by   the    clause    immediately  preceding,    relating    tp 
bankrupts,  who  by  fraud  make  themselves  accountants  to  the 
king,  to  defeat  their  private  creditors,  in  which  goods,  chattels, 
debts,  and  other  estate  of  the  bankrupt,  are  expressly  men- 
tioned ;  and  which  plainly  shews,  that  the  words,   goods  and 
,  chattels,  as  used  in  this  act,  take  in  all  kinds  of  property  of 
the  bankrupt,  whether  in  possession  or  action  only  (h). 


(H)  Tbe  extent  and  application  of  the  clause  of  the  statnte  commented  on 
in  the  tez|  has  since  received  a  considerable  portion  of  attention,  and  wnmuy 
ciMs  have  been  decided  on  it.  Ifbetng  principally  a  question  of  facC  rather 
tbsn  of  law,  {WMer  j,  jBuraett,  Dongl.  319.)  it  is  almost  impossible  to  deduce 
'  any  general  prindples  from  the  adjudged  cases.  This  consideratilm  renders 
it  necessa^  to  go  into  them' somewhat  in  detail.  They  divide  themselves  into 
11*0  dassM,  1.  Those  to  which  tbe  statate  has  been  held  to  apply,  and 
t.  Those  which  have  been  excepted  from  its  operatioQ. 

1.  In  the  case  of  Bryssa  v.  fKyite,  1  Bos.  A  P.  SS.    A.  B.  made  a  fair,  open.  Trader  mxmI 
■ad  notorious  sale  of  certain  fixtures,  ^consisting  of  a  dyer's  plant,  to  I.^.  and  ^'f^^j  lL. 
afterwards  1. 8.  privatdy  assigned  them  to  A.  B.,  and  A.  B.  granted  bhn  a  poss^stsa.  ^^ 
lease  at  a  reserved  rent    Lord  Mansfield  said,  **  I  have  no  doubt  that  this  is 
a  new  experiment  to  defeat  the  bankrupt  laws.    The  law  has  said,  that  a  trader 
cwBot  mortgage  his  effects,  and  at  the  same  time  keep  possessiim.    What  is 
te  case  here}   He  sells  and   keeps  possession,  and  pays  interest  for  the 
money.    If  this  contrivance  were  suffered,  it  would  open  a  door  to  avoid  the 
slatBtea,  and  therefi>re  it  ought  not  to  be  allowed  to  prevaiL*' 

If  the  furniture  of  a  coffee-house  be  taken  in  execution  by  a  creditor,  and  Potuidtm  ^ 

without  ever  being  removed,  be  let  by  him  to  the  keeper  of  the  coffee-house,  i^ff"^«>  io*m 

^  driiMive* 
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iSih  qf  SKz.       jAnd  stiB mUsrild  here  to  xAserre^  dMttthfere  Is  «  Mantt 

aadilJacU  _  ^ 

distmgmUud.    ■      '  ' '    ' '  " 

who  becomes  bankropt  while  in  the  possession  of  it,  the  assignees  may  seiie 

it  under  the  statute.    Ungham  t.  Biggg^  1  Bos*  6c  P.  82.    The  mere  posses- 

lion^  however,  of  a  farnhhed  house,  does  not  of  itself  induce  a  prudent  and 

««irtioiifl  num  to  bdieve  thttt  the  occopler  is  the  |real  owner  of  the  IbmUnre, 

,4ieca«Be  in  s«ch  cases  he  ijiows  that  the  property  in  die  faraitiire  fre^osntif 

belongs  to  the  laadlonL    In  order  to  ascectm  whether  the  par^  in  possessloD 

iff  entitled  to  the  character  of  owner,  further  inquiry  becomes  necessary; 

Ihr  lift  fiossession  being  such  thift  he  either  may  or  may  not  be  the  owner,  the 

^wtyabo«t'tiittni0thin  is  not  entitled  to -eoiiclade  tern  the  mere  posiessioa, 

that  he  is  'Owner.    in  wmlk  t.  caae  he  is  bonad  to  inqnire  npoD  what  teems  Hie 

j>reperty  has  been  taken,  and  b»  HBght  also  to  inquire  what  the  oatore  of  the 

usage  is,  in  the  .place  where  the  properly  is  situa^.    Scorer  ▼•  ffunUeTf  3  Ban* 

&  Cress.  378. 

HuiboMdretaht'      Cloods,  the  property  of  a  widow  and  childreB,  werevpon  her  veeood  msf- 

^gS^i^^^  'riayiKMsigned  to  truitees  ht  trastto  suffer  the  hnba&d  tOiO^thmn,  oncwh 

wjifey  though  OB'  dition  that  he  dhoukl  pay  to  the  trastees,  foir  the  ose  -of  the  childiBP»  WQL  hf 

fV«^to  '"••-  yearly  instabnents  of  lOOf.  each,  from  July,  1789.    The  husband  conttnaed  in 

'  possession  of  the  goods  till  1798,  having  paid  only  Sd02.  of  the  instalments^ 

"When  he  became  bankmpt.    The  day  before  his  bankruptcy  the  trustees  re- 

tposscsaed  themselves -of  the  goods,  and  it  was  held,  that  this  posseldon  of  the 

hoshaod  was  fraadulent  as  agaiast  creditors ;  for  the  trastees  suffered  tfae 

bankrupt  to  have  the  possession,  onder,  and  disposition  of  the  goods  dowp  to 

.  the  time  of  his  bankruptcy,  and  therefore  the  case  fell  within  the  very  words 

[  4441  ]       as  Well  as  the  meaning  of  the  statute,  and  conseqaently  the  assignee  of  die 

^baakmpt  was  en^tled  to  the  goods  under  the  statute.     Vwfhy  v*  Stdtkf 

8  T.  R.  8S.    This  xne  however  was  said  not  to  have  be«n  foUowed  In  3  Madd* 

Rep.  66.  citing  Joy  v.  CampbeU^  1  Sch.  Sc  Lef.  338. 

Proviso  for  re-       If  standing  timber  be  sold  to  a  trader  with  a  proviso,  that  in  case  of  bank- 

^oS^^l^aik'  ^^^'  ^®  ▼cB^r  «My  re-take  it,  audi  a  condiHoB  wiH  be  void  under  the 

rupicy,  voitL     tMnfee,  if  the  bankrupt  have  the  dispositimi  of  the  timber*    Hoirofd  v.  Gwfii, 

S  Taunt.  176.  s 

Admniatraior        Where  a  person,  entitled  to  lake  ont  letters  -of  admioistratioB,.  ncglectsd  lo 

k^ng  good$     ido  so,  bnti«mained4n  possession  of  the  coods  of  the  intaotate  for  nearly  twelve 
of  tntesiate  '  . 

twelve  yeargy  a  T^f^>  '*^  being  so  hi  possession  beoame  Iwnkmpt,  and  a  eredhor  of  the  la- 

case  within  sto-  teitate  afterwards  took  out  letteia  of  admmistratkm,  and  chdmed  the  godis 

*^^*  from  the  assignees,  it.  was  held,  that  these  i^oadfl  were  withm  the  statute, 

heing  property  In  the  f  osseBsion,  -order,  and  disposatioB  of  the  hankiapt  with 

tfae-eoasent  of  the  true  owner,  and  that  Ihe  assignees  were  thevefixe  entitied 

»te  them.    Fox  v.  FUher^  3  Bam.  Sc  AM*  155. 

A$  to  reputed     These' are  tlie  principal  cases  to  wldoh  the  statate  has  been  hdd  to  appifi 

^^^T"^^?*         *e«!ept  pierhaps  the  case  QfSpetan  v.flVnMm,  4 Caaqpb.  tSU  where  the  bonk- 

Hm^  ^aT^  '  *^  bad  the^vder,  dUpositioo,  and  rapntxd  ownenriiip  of  the  «OQds^  but  att 

goode*  '*ihe  possession ;  and  it  sliould  seem  that  wonld  .be.saifi«ient  to  hriagtbe  ^*>^ 

-wiMi  thestatote,  and eatitle^his assignoca^Oilh&gQads.inqneslaoa. 

See  farther  Rabone  v.  Wmkms,  7T.R.  363.  hi  aotis;  JZoitiisiii  v.ilf^iha- 

fUsU,  'Selw.  'N.  P.  114t.  etiam  ante,  [36]  »ii.  (t>;  Hay  v.  Fairtetrai,  1  Bam.  & 

Aid.  196.  «tiam  ante,  ^  a,  n.  <o) ;  tffora  v.  Baker,  9  E^ttf  ftt&j  a  icadiag 


^Biihiefeiofi  btfhvoflh tiie  fSkn  6( Ike  «tatole^  the  Idtfaof  Elic. 


'  '^      -         11    •     '       ' 


cue ;  J0y  v.  C^mpbeUy  1  Sch.  &  Lef.  SS8.  Addia  v.  Baker,  1  Anstr.  225 ;  Ungwrd 
v.Mie$$iiery  1  Barn.  &  Cress.  308 ;  Kirkley  ▼.  Hod^atm,  1  Barn.  &  Cress.  588 ;     . 

•&  fcrft,  t  Iteie,  IS^  OAMir  t.  «rtg«fy,  %.  149 ;  22i(!tofcr«M,  Kr  fwit^ 

\  lMfefc%(G  leO";  J^dtoMi  ▼.  inAny  t'Oampb.  49,  Where  It  wad  li^ld,  «baC  tlie 

fpMseMioli  ef  ■te  ferttot  was  the  postesAofDof  the  mastor.. 

'9.  As  to'tbedues  to  which  the  i^tnte  does  not  eftteMl  i^^Ftetors,  haaken,  Sla^.  does  not 

^Mgen,  «nd  ofliers,  ^rho  aw  Iraown  to 'hate  the  goods  of  oAer  person^  in  Aek  f*'^  *o /ois 

■    *   11  toTtf  oMUcenf 
possession,  are  exceptions  to  (he  operation  of  the  act ;  atid  the  gronml  or  all  lo^g^^^  fi^^ 

^ftc<ec«?eptioiis  is,  that  the  possessioli  Of  ftnch  description  of  persons  does«not  iMiei  hiusu^ 

'mnf  to  Ate  tmderstandhig  of  the  world  Ae  imputed  ownet^p.   Hie  prfnc^te  4*^* 

'4(  fttoie  ^ceiitions  embraces  the  case  of  fbraitore  let  with  a  house,  and  pet- 

liapi  t!f^  to  the  «ase  of  Atmitnre  let  witbont  the  liome,  wbete  snch  leltings 

■were  dsiial,  and  by  a  parity  of  reason  to  ntenstls  of  trade  asnally  let  to  trader*, 

'hKtnsie  poifietibn  in  sndi  cases  would  not  carry  the  repnted  otmership  of  the 

itettds,  -and  woold  not  impose  on  tiie  world  a  Adse  appearance  -of  property 

in  the  possessor,  infra,  [45]. 

Sowtere  a  bankrupt  haviftg  his  certificate,  and  tradfaig  again 'on  Ills  own   ffor  u  ptmes' 
account,  is  left  for  seteral  years  fn  possession  of  his  hoitse,  boosehold  goods,  ntmnfier  bank' 
•and  for&ittire,  In  order  to  assist  in  settling  the  affairs  of  the  banlcmpt  estate      '^^' 
•(the  assig^nees  repeatedly  stating  the  goods  in  inventories  m  their  accounts 
with- the -creditors  as  part  of  the  estate)^  such  possession  has  been  held  not  to  > 
-U  withia  the  11  Jac.  1.  c.  19.  s.  11.  so  as  to  vest  the  goods  in  the  assignees 
under  a  second  eoimnission.    fKoUwr  v.  BvnuUf  Doug.  317.  S.  C.   3  T.  R.  391. 
CSsIttv  ▼.  JtfMta,  1  Bos.  St  P.  «48,  and  post. 

If  A.  being  indebted  make  a  bill  of  sale  of  all  his  goods  and  chattels  to  B.  bi  j^  ^^  pti§mM 
tiust  to  pay  A.'s  debts,  and  thereupon  B.  takes  possession,  and  afterwards  •#*•*  ♦ym<r<sfcs 
beooases  batfkmpt,  this  is  not  a  possession  in  the  view  of  the  act*    Ccgiemuii  v.  fyf\r2uirs^ 
iSnlUmiy  1  P.  Wids.  314. 

So  where  a  person  delivered  diamonds  to  a  jeweller  to  sell,  and  the  jeweller  Sor  <o  posses^ 

-ifterwards  becam*-  bankrupt,  it  was  adjudged  that  these  jewels  being  origin-  'f^*  ^  jewds 

•  ffff  Hue*  or  tu 

aHy  tfM  plaintiff's,  and  the  bankrupt  hating  no  more  than  a  hare  authority  to  ^^^^  ^  |g[g 

^U  them  Ibr  the  plaintiff^  tise,  they  were  not  liable  to  the  bankruptcy,  oad  retara ; 

'VAf9§ire  V.  La  PUktruTy  f  Eq.  Ca.  Abr.  113.    So  also  of  goods  in  the  pos- 
session of  the  bankrupt  upon  sale  or  return ;  in  such  case  tlie  party  has  an 

optloB  to  retain  or  send  back  any  part  or  the  wh<^e  of  the  goods,  and  is  allowed 

^a  ffcaa0nai>le  time  to  UMke  such  election ;  and  consequently  wliere  the  bank- 

•'mpt  only  received  tiie  goods  the  evenhig  prior  to  his  bankruptcy,  and  In -fact 
iie^r  unpacked  them,  the  court  held,  tlierewas  no  ground  for  saying  such 

-foods  passed  to  the  assignees  mder  the  statute.   OiAsM  ▼.  Bray,  1  J.  B.  Moore, 
M9. 
If 'the  bankrupt  have  the  possession  of  the  propeHy,  and  the  apparent  jVor  to  possfs- 

•4ispoaMon  of  it,  yet  if  there  be  not  any  fraud  in  the  case,  either  actual  or  ^^^*^^'f  "^ 
eoDitruetive,  this  wiU  not  be  a  case  within  the  operation  of  the  statute ;  and  ^'"^^     ' 
therefuie  if  a  bankrupt  be  in  possession  of  the  goods  of  another,  benH  fidfy 

'wMi  ^  consent  df  the  owner  at  the  time  of  the  bankruptcy,  for  a  specific 
<putFpoie,  bat  without  having  any  further  right  of  disposition  or  alteration  be- 
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and  the  plan  of  this  statute  of  the  Slst  of  Jac.  I.  tihere  being 
an  express  proTi^o  in  the  tormeVf  that  it  shall  not  invalidate 


yond  that  specific  purpose,  soch  •  possessioo  will  not  entitle  the  assigneei  to 

recover  the  value  of  the  goods  vnder  the  statute.    C^ttint  v.  Forbtty  5T.a. 

316.    This  case,  however,  was  questioned  by  Lawrence,  Justice,  In  Gwdm  v. 

Emrt  Imdia  Ccmpanjfy  7  T.  R.  td7,  on  account  of  ttie  drcumstances  of  fimd 

and  oonnivanoe,  which  he  conceived  to  be  apparent  upon  It ;  and  in  H«ni  v. 

fioJ^r,  9  East,  StS,  be  again  intimated  great  doubts  on  that  case,  as  did  alw 

Lord  fiUenboFough^  and  see  Cnllen.  Bank.  318. 

iVsr  to  peites-      if  the  bankrupt  be  not  in  possession  of  the  property  with  the  consent  of  the 

wdtttd  wTtrmt  '^^  owner,  the  statute  does  not  seem  to  apply.    Thus,  where  before  marrisge 

etraer,  us  If     the  bankrupt's  wife  assigned  her  furniture  with  her  stock  in  trade  to  tnistees 

vS^iuUUiK^  in  trust,  for  her  separate  use,  and  sometimes  after  her  marriage  the  fumitore 

^eniAUei  6y      was  removed  to  her  husband's  house,  and  she  there  carried  on  the  business  of 

irut€t§;  a  milliner,  and  then  the  husband  became  bankrupt,  it  was  held,  that  his 

amignees  were  not  entitled  to  this  furniture ;  for  it  was  not  hi  the  dispositioa 
of  the  bankrupt  with  the  consent  of  the  real  owner,  namely,  the  tnisteei. 
The  trustees  were  the  legal  owners,  and  they  gave  no  consent  for  such  pnr- 
pose ;  and  the  wife's  possession,  as  her  separate  estate,  was  no  evidence  of 
fraud,  for  she  was  the  agent  of  the  trustees.    Jennan  v.  fKottoloa,  3  T.  R.  6tt. 
Gt&soa  V.  Bray,  1  J.  B.  Moore,  519.    Hoieluigton  v.  Gi/Z,  ante,  $8.    It  is, 
however,  observable,  that  if  stock  in  trade  be  thus  settled  on  the  wife  for  the 
purpose  of  enabling  her  to  carry  on  a  separate  trade,  and  the  husband  inter- 
meddles in  such  trade,  the  property  will  be  liable  to  his  debts. 
Ncr  to  jwssfs*      Where  A.,  who  had  contracted  with  a  canal  company  to  build  locks  and 
sale  imd  §vmbt-  ^^"^fi^  ^^  ^®  canal,  as  their  engineer,  purchased  timber  and  other  materials 
iUml  deUtery  ^  for  the  purpose,  which  were  laid  on  the  company's  premises  on  the  banks  sf 
t^^i  the  canal;  and,  on  the  company's  advancing  money  to  him,  they  took  abUl 

of  sale  of  these  goods,  and  a  symbolical  delivery  of  them  by  a  halfpenny,  and 

afterwards  the  company  took  out  execution  upon  a  judgment  confessed  by  A., 

and  the  sheriff  seised  the  goods,  and  A.  became  bankrupt,  it  was  held,  that 

A.  bad  not  such  a  possession  of  the  goods  as  would  enable  hb  assignees  to  take 

them  within  the  statute ;  for  the  best  delivery  was  given  that  the  nature  of  the 

thing  admitted,  the  goods  being  before  on  the  company's  premises.    JfeafM 

V.  Jfoore,  7T.  R.  67. 

iVsr  to  jMsief-      The  statute  transfers  to  the  assignees  of  a  bankrupt  such  goods  only  as  by 

'tnn&SuMwt  ^^  ^^'^^^  of  the  true  owner,  the  bahkrupt  has  in  his  possession  at  the  tine 

laalmgiicy;       of  his  bankruptcy.     Therefore, -where  the  purchaser  of  goods,  lyUig  at  a 

wharf  in  the  name  of  the  seller,  received  from  him  at  the  time  of  the  sale  an 
order  on  the  wharfinger  for  the  delivery  of  the  goods,  but  suffered  them  to 
remain  in  the  name  of  the  seller  for  several  months  after  the  sale,  daring 
which  time  the  seller  disposed  of  a  part  thereof;  but,  upon  notice  of  the 
seller's  insolvency,  the  purchaser  carried  the  order  to  the  wharfinger,  and  had 
the  goods  transferred  into  his  own  name ;  and,  nine  days  after,  the  seOtr 
became  bankrupt,  it  was  held,  that  the  assigoeej  of  the  bankrupt  were  not 
entitled  to  these  goods ;  for  there  was  a  complete  transfer  of  the  possession 
before  the  bankruptcy.    Jrars  v.  1>^ir^  15  East,  SO.    See  also  QmUk  ia  m 
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may  tmtisacdon  which  is  £>r  a  good  consideration  and  bonA 
/kkf  but  the  latter,  supposing  the  conveyance  to  be  on  good 


S  Vadd.  6S^  et  inft«y  mhtrt  it  U  Mid,  that  a  fire,  which  consnmed 
a  mamifactory  and  premiMs,  was  a  determinaUon  of  the  visible  possession. 

Where  A.  B.  being  possessed  of  a  share  of  3000/.  stock,  which  was  vested  ^^  *o  posso' 
in  the  3  per  cents.,  in  the  names  of  himself  and  the  Drapers'  Company,  on  l^^jf^^  ^^'^K 
certain  trasts,  and,  he  being  one  of  the  cUhU  ^e  trnsts,  agreed  to  assign  and  stuck  ; 
Iranafer  the  same  with  other  estates,  when  required,  to  C.  D.  as  a  security 
fer  sMBies  lent,  and  afterwards  became  bankrupt.  It  was  held,  that  inasmuch 
as  the  bank  would  not.  take  notice  of  an  agreement  to  transfer  stock,  the 
bankrupt  had  only  an  equitable  interest,  and  no  power  to  make  an  actual 
transfer ;  but  that  equitable  Interest  passed  by  the  agreement  to  the  mortgagee 
wltfaont  the  legal  interest,  which  the  bankrupt  could  not  part  with;  and 
tiscrefbre  that  his  possession  of  the  legal  interest  was  not  such  a  possession      [  ^41  ] 
under  the  autute  as  would  deprive  the  mortgagee  of  their  equitable  right  to 
the  stock.    Kamngton  Exparte^  2  Ves.  A  B.  79. 172. 

A.  by  an  agreement  between  himself  and  B.,  agreed,  on  payment  to  him  Nor  to  possa* 
.of  a  certain  sum,  to  convey  to  B.  a  dvreUing-hopse,  and  to  deliver  to  him  cer-  '^^'*f^  *^^ 
tain  household  furniture  therefai,  and  other  stock  on  the  premises ;  and  that,  jg/^^  ^g  pf^^t  of 
after  formal  possession  delivered,  A.  should  be  allowed  to  remain  in  possession  amlract ; 
for  three  months  without  paying  rent,  which  agreement  was  notorious  in  the 
neighbourhood,  and  the  purchase-money  was  paid  by  B.,  and  a  formal  dell- 
▼ery  was  made  to  him,  and  A.  was  left  in  possession  of  the  house,  furniture, 
suid  stock,  according  to  the  tenor  of  the  agreement,  and  afterwards  became 
hankropt  vrhilst  he  so  remained  in  possession.  It  was  held,  that  this  was  not 
a  poasesslon  by  the  bankrupt  within  the  statute ;  for  it  was  part  of  the  con- 
tract that  the  bankrupt  should  remain  In  possession  during  the  three  months : 
therefore,  during  that  period,  he  was  in  of  his  own  right  as  owner,  and  not  by 
pennlsaion  of  the  true  ovmer,  and  as  to  his  being  reputed  owner,  the  case 
stated  that  the  transfer  was  notorious ;  but  it  would  have  been  different  if  the 
bankmpt  had  retained  the  possession  vrithont  its  being  part  of  the  contract* 
JfUta*  ▼.  Ifast,  1  Maul.  St  Selw.  335. 

It  is  further  observable,  that  tiiis  clause  of  the  statute  does  not  extend  to  T^or  to  posies- 
goods  which  the  bankrupt  has  in  outer  droits  as  an  executor  or  admbistrator.  ^'^  "j/"  '"^^^ 
Where  therefore  a  trader  married  a  woman  who  was  in  possession  of  goods  cutor  or  admU 

as  administratrix  to  her  fonner  husband,  and  afterwards  became  bankrupt,  it  ^^'^o^ofj  fac- 

tor    truMi^M    u^ 
was  holden  by  Lord  Hardwicke,  chancellor,  that  this  was  not  within  the  sta-  s^tont  -    ' 

tate,  because  the  administratrix  had  the  goods  in  oaftr  drotf,  and  the  husband 

could  not  have  them  in  any  better  right,  and  therefore  they  were  not  liable 

to  tiie  debts  of  the  second  husband ;  for  the  meaning  of  the  statute  (if  it  were 

possible  to  put  any  meaning  upon  some  clauses  of  this  statute,  which  were 

very  darkly  penned)  vras  only  with  regard  to  goods  which  the  bankrupt  had  in 

his  own  right.    JfarsA  £x  parte,  lAtk.lSS.    So  if  the  executor  become  bank- 

rapt,  the  commissioners  cannot  seise  the  specific  effects  of  the  testator  not 

even  In  money,  which  can  specifically  be  distinguished  and  ascertained  to  be. 

long  to  soch  testator  and  not  to  the  bankrupt  himself.    Per  Lord  Mansfiild> 

Vol.  I.  E 
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consideration-,  and  the  party,  to  be  an  honest  creditor  or  merfr- 
gagee,  yet  not  giving  him  any  preference  to  other  creditOi^i 


3  Barr.  1369.    See  also  EUU  Ex  piurU^  1  Atk.  101.    On  this  principle  also  the 
statute  does  not  extend  to  the  possession  of  the  bankrupt  as  factor  of  trnstee, 
Cfewn  Ex  parteyS  P.Wms.  187,  n.  (a).    Godfrey  v.  Furzo^  3  lb.  186.   Boddy  v. 
Edsdaile,  1  Can*.  62.    Callen's  *Bank.  Law,  225 ;  nor  to  the  possession  vrhich 
he  has  of  his  wife's  separate  estate,  ante,  pages  88. 44.  45.    So  if  a  son  has 
goods  in  his  possession,  as  the  servant  of  his  father,  for  the  purpose  of  carry- 
ing on  a  trade  for  the/a*ft<r'«  benefit  onhfy  they  urill  not  pass  to  liis  son's  assig- 
nees onder  this  statute.    Sttfford  v.  Clarke  1  Carr.  &  Pay.  24. 
Nor  to  ptmeS'      Tlie  statute  does  not  extend  to  those  cases  where  the  property  has  beea 
'^IkmuMl      delivered  to  the  vendee  as  fully  as  the  nature  of  such  property  trill  adnut 
possession  as      See  Hfimton  v.  Moore,  7  T.  R.  67,  which,  though  not  decided  on  this  statute, 

can  he  has  been  afforcls  an  useful  illustration  of  the  principle  here  alluded  to.-i Where  a  trader, 

deltveredm  oMtey 

39  ^ .  haying  borrowed  of  the  defendant  a  sum  of  moneys,  gave  him  a  bond  fcr 

12001.,  and  on  the  same  day,  as  a  collateral  security,  assigned  to  him  the  bilk 
of  lading  and  policies  of  insurance  of  the  cargo  of  a  ship  then  at  sea  \  the 
policies  of  insurance  were  indorsed  to  the  defendant,  but  the  bills  of  lading 
were  not.    The  trader  became  bankrupt,  and  a  bill  in  equity  was  filed  by 
the  plaintiff  as  his  assignee  for  the  goods,  insisting  oa  the  circumstance  of  the 
fJor  io  posses-  defendant  not  having  been  put  in  possession  of  them  at  the  time.    But  Lord 
M^^  ^mortga-  y^^^y^^^^^  chancellor,  was  clearly  of  opinion,  that  the  defendant  was  enti- 
tled to  retain  possession  of  every  thing  until  his  debt  was  satisfied^  because 
every  thing  which  could  show  a- right  to  the  cargo  being  delivered  over  to  the 
defendant,'  the  bankrupt  could  no  longer  be  said  to  have  the  order  and  dis- 
position of  it ;  and  therefore  the  case  did  not  fall  within  the  meaning  of  tlie 
statute.    Brown  v.  Heathcotey  1  Atk.  160.  Ante,  37  a. 
Same ;  bill  <f        So  where  a  trader  who  was  indebted  to  A.  agreed  to  assign  the  cargo  of  a 

Jading-,   am       ^j^jp  ^j^^^  homeward  bound,  of  which  he  had  received  letters    of  advice,  and 
agreetnent  to         ^  i.  j 

masigny  passes     to  deposit  the  policy  of  insurance  on  the  goods  in  the  hands  of  A.,  and  as 

only  an  eqnit'     goon  as  the  bills  of  lading  were  transmitted  to  him  to  indorse,  and  deliver  the 
^  '      same  over  to  A.,  on  an  action  of  trover  being  brought  by  the  assignees  of  tbc 

trader,  who  afterwards  became  bankrupt,  it  was  held,  that  the  preceding  case 
of  Brown  v.  Heathcote  applied  strongly  to  the  present ;  and  although  in  that 
case  there  was  an  assignment  of  the  bill  of  lading,  and  here  only  an  agree* 
ment  to  assign,  yet  that  did  not  make  any  difference,  as  neither  conveyed  more 
[  47  *  ]       than  ai^  equiUble  title.    Lamprier  v.  Pasleyy  2  T.  R.  485.    See  also  Batson  Ex 
partey  3  Bro.  Ch.  Ca.  362.    Cook.  Bank.  Law,  5th  ed.  p.  345. 
Nor  io  posses-       And  again,  where  A.,  having  occasion  to  borrow  money  of  B.,  left  v(ith 
sion  of  Sizars  y^^^  ^  ^  collateral  security  warrants  of  the  West  India  Dock  Company  ftf 
andindorsenunt  sugars  deposited  in  their  warehouses  and  entered  in  his  name  in  their  bookv 
of  W,  /.  D.  C.  and  afterwards  became  bankrupt,  it  was  held,  that  A.  bad  not  such  a  posses- 
tnoTcfats;  ^^^^  ^^  ^|^^  sugars  as  would  enable  his  assignees  .to  maintain  trover  for  thenv 

as  the  transfer  of  the  warrants  was  a  complete  transfer  of  the  possession 
before  the  bankruptcy  so  as  to  take  the  case  out  of  the  statute.  The  posses* 
sion  of  the  warrants  carried  with  theih  the  possession  of  the  property,  for  tlift 
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because  he  has  not  given  notice  to  the  creditors^  by  liavin^ 
tijat  delivery  made  to  which  he  was  entitled.    In  such  case^ 


iogara  eorid  net  lie  remd^v^  ^ildtboiit  the  prddaction  of  the  warrants.  The 
wmaali  were  the  \atk  and  key  to  the  (troperty ;  and  therefore  by  the  transfer 
and  indorsement  of  fheokf  the  repnted  or  apparent  ownership  was  gqne, 
iMmM  ▼.  Dsrrieii,  1  J.  B.  Moore^  S9.  In  Keyut  y.  iSbue,  it  was  contended, 
that  the  deposit  of  these  warrants  as  a  security  for  a  loan  was  unavailing,  l>e- 
ianse  thie  property  coald  not  be  legally  transferred  by  handing  over  this  species 
•  «C  instnuBcat  siBiply»  witfaont  also  detivering  to  the  purchaser  or  mortgagee 
poateeiiMi^  of  the  goods  s  DaUas,  C.  J*  OTer*mled  this  objection,  and  decid^ 
that  the  mere  deUTory  of  the  do9k-waiTant  was  a  constmctive  delivery  of  the 
goods  mentioned  ha  1^  so  as  to  deprive  the  defendants  of  their  right  of  stop- 
ping in  froRsifs.  1  Gow,  A^  And  it  seems  that  an  indorsement  on  a  delivery- 
aote  or  dock-warrluit»  tirllhodt  making  the  whsirfingers  parties  to  the  ord'^, 
or  the  mere  giving  notice  to  the  wteifinger,  without  any  thing  done  thereon^ 
will  baye  the  same  effect  to  complete  the  transfer  of  the  property.  Zm'mger 
Y.  Aamufoy  7  Tannt.  S67.  Speer  y.  Trmerg^  4  Gimpb.  251.  Harmtm  v.  Anderaaif 
t  Campb.  S45.  BurUm.Ex  ptuiCf  l  Glyn  Sc  Jam.  207.  Usbome  Ex  parU^  16. 
358.  Bat  see  ante,  p.  29ay  as  l[0  the  indorsement  of  a  ihipping-note  of  goods 
a^sea. 

Wbedier  the.  property  of  a  dormant  partner  in  the  possession  of  the  Visible   Nor  h  jfosseB-* 
fartaer  Is  within  the  sUtnte  Was  made  a  quer^  in  the  matter  of  Colbeck,tL  ^^!^^^^' 
bankrupt,  1  Buck*  Bank.  Ca.  46. 1817 ;  but  it  was  previously  decicfed  in  the  fur; 
bonrt  of  Exch^afer  (CoidlocB  y.  Gregory^  i  Price,'  119.  isfl4.)  that  t1ie  share 

r 

of  a  secret  partner  in  the  joint  stock  trade  being  in  the  i^ssession  of  an  appa*> 
tent  partner  and  the  sole  ostensible  trader,  was  not  liable  to  the  bankruptcy 
•f  the  latter,  as  being  witliin  the  meaning  or  mischief  of  the  statute  now 
ander  oonsideratioli  $  for  the  bankrupt  had  such  an  interest  and  qualified  pro- 
perty  in  the  secret  partner's  share,  as  to  destroy  the  essential  requisites  of  h 
Cme  and  independent  ownership  on  the  one  hand,  and  of  a  fraudftlent  and 
reputed  ownership  on  the  other.  The  goods  in  question  were  the  joint  pre- 
peity  of  the  bankmpt  and  the  dormant  partner  as  tenants  in  common^  and 
die  possession  of  the  dormant  partner  was  the  possession  of  the  bankrupt. 
It  was  therefore  a  very  different  case  where  there  was  no  partnership ;  other- 
wise there  would  be  an  end  of' what  is  called  sleeping  partnerships  altogether, 
wbtdi  are  cerried  on  to  so  great  an  extent  in  this  country.  The  Barons  were 
coaseqoently  of  opinion,  that  there  was  no  ground  for  the  action  which  was 
braagfat  Jby  the  assignees  of  ttie  bankrupt  against  the  sleeping  partner  for  the 
cooos  which  he  had  taken  away  after  the  bankruptcy.  lb. 

It  merely  remains  to  observe  on  the  subject  of  partners,  that  the  visible   ^or  /•  jwtit 
possession  of  parlies  who  are  in  a  joint  trade,  must;  to  make  the  property  fOBseision  fyff 
nyailabileto  the  general  creditors  under  the  statute,  be  continuiog  up  to  the  ipA^Vons  is /ii^i' 
tinse  o^  the  bankruptcy.    Where  therefore  A.  and  B.  on  entering  into  partner-  real  owntr,  ifid 
ahip  agreed  that  the  manufactory  find  utensils  in  trade  should  be  the  separate   **^/^A^  P^ 
l^operty  of  A.,  and  thi^t  B.  should  pay  a  rent  in  proportion  to  liis  share  of 
tke  iMwiiifWi  u4  tlw  mwnifactoty  and  nteiuiU.  were  insured  in  the  name  of 

£  * 
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.  therefore,  the  reputed  ownership  he  thereby  gives  to  the  bank- 
rupt, is  made,  by  this  statute,  the  real  ownership  in  him  (die 
Notice  and  re-  bankrupt)  for  the  benefit  of  his  creditors;  in  which  respect 

gutraium  com-     ,  .  ,        * 

|Mr«f.  [1  Sdk.4r  ^he  statute  operates  m  the  same  manner  as  the  registering  acts, 
^^'  ••*  whereby  the  person  omitting  to  register  loses  the  benefit  of 

the  conveyance  by  not  giving  notice,  arising  from  his  own  plain 
neglect.  The  vendee,  whether  absolute  or  conditional,  is  not, 
under  the  statute  of  James,  to  suffer  the  vendor,  who  has 
[  48  ]  made  the  conveyance,  to  continue  in  the  possession  there  de- 
scribed ;  which  direction  in  this  act  of  parHament  is  as  neces- 
sary to  be  followed  as  the  directions  in  cases  of  the  registering 
acts.  And  accordingly  Lord  Cowper,  in  delivering  his  judg- 
ment in  the  case  otBuchud  y.  JRotfston  (i),  observed,  that,  in 
.  the  case  of  a  bankrupt,  such  keeping  possession  after  a  sale, 
as  was  then  in  question  and  held  valid,  would  have  made  the 
sale  void  against  creditors.  Which  distinction  was  affirmed  by 
the  judges  and  chancellor  in  the  case  of  ByaU  v.  Romoles  {k). 

RiUdwhig  tUk*      I  come  now  to  the  second  subject  under  the  present  head  of 
fvmtgQgt.         inquiry,  viz.  the  applicabiUty  of  the  cases,  and  reasoning  upon 

the  retaining  possession  of  personal  things  after  a  conditional 
sale,  to  the  instance  of  possession  retained  of  the  title-deeds 
after  a  like  sale  of  real  things. 

^'^Elix,e^4^         And,  in  respect  to  this  question,  it  is  material  to  observe, 

in  the  first  place,  that  the  statute  o£  the  27th  Eliz.  c.  4.  con- 

(0  Supra,  SSa,  (k)  Sapra,^d^a,  40. 

A.,  aud  they  were  sobseqaenUy  consumed  by  fire,  and  afterwardB  a  commti- 
N&r  to  benefit   sion  was    issued  against  A.  and  B.,  it  was  Teryjproperly  held,  that  tbe  In- 
an^\£!ai^'     ■"'*"**  money  formed  part  of  tbe  separate  estate  of  A.,  and  was  unaffected 
*  by  the  statute.    SmUh  in  re  BakeweU^  S  Madd.  Rep.  65.    S.  C.  1  Bnck.  Bank. 

Ca.  149.  But  where  a  sleeping  partner  left  all  the  partnership  property 
and  effects  in  the  hands  of  the  acting  partner  a  year  and  a  half  after  the 
partnership  had  expired  by  effluxion  of  time,^it  was  held,  that  all  the-  part- 
nership property  and  effects  so  left  in  A.'s  hands,  and  also  the  debts  due  to 
the  concern  passed  to  his  assignees,  behig  in  the  order  and  disposition  of  the 
bankrupt,  within  the  intent  and  meaning  of  the  statute  under  consfderatioft* 
Enderby  Expartey  t  Bam.  &  Cress.  3S9.  See  further  as  to  possession  by  part- 
ners, Boiton  ▼.  PMer^  1  Bos..&P.  539, 1st  ed.  1  Mont  Partn.  t9.  Appendix. 
Ante,  p.  %t ;  and  Curtis  ▼.  Perry ^  6  Ves.  747. 

See  also  some  few  other  cases  on  the  subject  of  this  note,  infra,  vol.  ii 
p.  [1084]. 
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sists  of  a  variety  af  clauses  directed  to  different  purposes,  of 
which  the  first  clause  only  is  material  to  the  point  in  discus- 
sion. This  clause  provides,  "  that  every  conveyance,  charge, 
•*  incumhrahce,  and  limitatioil  of  use  or  uses,  of,  in,  or  out  of 
"  any  lands,  tenements,  or  hereditaments,  made  to  defraud 
any  purchaser  of -the  same,  ki  fee,  in  tail,  for  life,  or  years; 
shall,  as  against  such  purchaser  only,  and  every  other  per- 
son lawfully  claiming  from,  by,  or  under  him,  be  utterly 
void,  the  said  purchaser  having  obtained  the  same  for  mo- 
ney, or  some  other  good  consideration.'*  (h  *) 


€i 
«i 
€i 


law» 


This  clause,  in  the  frame  of  it,  substantially  pursues  the  ^^^^  ^^i  *« 

,  .   .        «  fraud  l^t  $0 

first  clause  in  the  statute  of  the  13th  Eliz.  c.  5,  only  ordaining  pramnpHw  tf 

and  enacting,  that  conveyances,  made  for  fratudulent  purposes, 

shall  be  void  in  respect  of  third  persons,  without  pointing  out 

any  particular  circumstances,  which  shall  be  deemed  firaudu- 

lent.     Therefore,  under  this  statute,  as  under  the  other,  the 

question  of  what  shall  be  fraudulent  or  not,  within  this  clauscj^ 

is  lefl  to  construction  of  law  upon  the  facts.. 

By  construction  of  law  on  the  13th  of  Eliz.  we  have  seen, 
that  the  retaining  possession  of  personal  things,  contrary  to  the 
import  of  a  written  contract,  by  which  the  interest  therein  is 
parted  with,  absolutely  or  conditionally,  is  fi*audulent.— Why? 
Because  the  subsisting  contract. and  the  appearance  are  at  va- 
riance; the  greatest  badge  of  ownership,  the  possession, 
being  there  where  the  substance  is  not  to  be  found.  The  re- 
taining of  title-deeds,  after  a  conditional  sale  or  mortgage  of 
the  estates  to  which  they  relate,  has  the  same  efiect. 


(H  t)  The  third  section  of  the  statute  tr  Elii.  c.  4,  enacts,  that  every  per-  Penaliy  M 
party  or  privy  to  a  fraudnleat  conveyance,  who  shall  justify  tiie  same  to  be  frmiduUnt 
made  honttfide  and  for  valaable  consideration,  to  the  distarbanoe  and  hindrance  ^'^^  ^^^* 
of  a  lawful  purchaser,  shall  forfeit  one  year's  valne  of  the  land  so  purchased 
or  charged,  to  be  divided  between  the  Qneen  and  the  party  grieved :  and, 
being  thereof  convicted,  shall  suffer  half  a  year's  imprisonment  without  bail.— 
Upon  this  section  it  has  been  resolved,  First,  that  a  mortgagee  is  a  sufficient 
purchaser  within  this  statute ;  and  second,  that  one  entire  year's  pro6t  shall 
be  forfeited  withput  apportionment  on  a  mortgage,  as  well  as  on  an  absolute 
sale.    So  on  a  lease,  or  a  petty  annuity  made  by  fraud.    BwUcn  v*  ^ts^jnan, 
Noy,  105. 
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BetmingtHU'  The  tiue-deeds  ate,  as  to  teal  <i})bigs,  wbaft  )he  poaq^B^oP: 
1^,Vi::ui..  isasto  petsonal thin^ ;  and  noman  cfu^  by%  u^ii^piair 
je!«^M  to  »«^  dence,  defend  himself  from  unpoBitioi^  in  red  Cf>iftrfac^  mdesa 
M»aity(i).        he  is  secure  in  taking  the  title-deeds;  then  t^e  mischief  assi* 

milates ;  so  by  analogy  ou^ji);  H^te  legal  condusioiu  We  are  to 
recollect;  that,  in  the  cases  of  personal  property,  the  founda- 
tion  upon  whieh  tj^e  prior  contract  is  void,  is  not  upon  the 
ground  that^  a^  between  the  parties,  delivery  of  possession  i» 
of  the  essence  of  the  contract;  if  that  were  the  ground,  the 
principle  would  not  apply  to  real  estates,  because  the  contract 
respecting  them  is  generally  effectuated  by  the  operation  of 
the  statute  of  uses,  which  changes  the  ownership  by  a  frans- 
fer  of  the  possession  in  law,  without  apy  actu^  change  of  pos- 
session; but  the  principle  being  independant  of  the  &rm  of 
contracting,  and  applying  merely  to  the  effect  of  a  contract 
on  third  persons,  where  this  circumstance  is  neglected  or  omit- 
ted, it  is  simply  a  question  as  to  the  ayo|danpe  of  a  contract 
formal  and  valid,  as  between  the  parties,  though  vicious  and 
fi*audulent  as  to  third  persons. 

The  case  of  Stone  v.  Grubham{l)f  though  arising  upon  a 

lease,  contains  some  observations  of  Sir  Edward  Coke,  which 
»  •>     •  •  •  -r' 

appear  to  me  to  go  a  great  way  in  support  of  the  proposi- 
tion, ih(xt  to  suffer   deeds  to  be  retained  in  sw^h  ^a^  is 
fraudulent. 

TiiU-deedB  re-  In  that  case  Qne  had  made  a  Aft  of  all  pfoods  and  chattds, 
tifier  giftj  real  and  personal,  remaining  and  being  about  his  capital  mes- 
l^^  ^  ^     *'  suage,  or  elsewhere,  within  the  realm  of  England;    and  a 

lease  for  a  year,  (part  of  the  grantor's  property)  having  been 
held  to  pass  by  these  words,  it  was  tiien  moved,  that  notwith- 
standing this  gift  so  made,  yet  the  owner  still'  con^ue^  t^e 
possession,  and  so  it  wa^  fraudulent*    And,  a9  to  fhis,  Coke 

(0  t  BuUU  tS^. 

JpfJ<tfic<t<m  w        (I)  And  here  by  the  way  observe  this  distinction,  which  the  cases  seen 

^wiutSattT'  ™*^®*^''y  *®  ^*^®  S®"«  upon.    Personal  chattels  are  held  by  possession— real^ 

Estate  hy  title— of  which  possession  is  not  even  ^rim&  facie  evidence,  for  \\ 
may  he  by  lease,  or  from  year  to  year  only.  Hum  v.  Mill,  13  Vcs.  119,  <\ 
mdt  B.  L.'  Lotdher  v.  Lawlher^  ib.  95. 
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M,  if  a  mair  do  mortgage  his  land,  and  yet  still  continues  Ids 
possession^  no  disseisin  is  wrought  by  this  (k)  ;  if  it  were  an^ 
absolute  conveyance,  and  a  continuance  in  possession  after- 
wards, this  should  be  adjudged,  in  law,  to  be  fraudulent,  for 
tius  hath  Hie  faee  of  fraud ;  but  otherwise  it  is,  as  it  is  here, 
in  this  case,  where  the  conveyance  was  only  conditional,  as  upon 
payment  of  money,  there  the  interest  does  not  pass  absolutely, 
but  upon  a  friture  condition ;  for  the  ^ft  was  before  upon  condi-*  [  ^  ] 
tion  of  the  payment  of  such  a  sum  by  the  owner.  As  to  the 
fraud,  dolosus  t>ersatur  in  umversalibus ;  but  when  the  convey- 
ance is  conditional,  continuance  in  possession  after  this  shall  not, 
ki  the  judgment  of  the  law,  be  said  to  be  fraudulent,  and  this  is  ' 
tery  dear ;  and  the  whole  court  agreed  therein.  It  was  then 
demanded,  (by  reason  of  an  objection  made),  in  whose  custody 
the  lease  was  afber  the  gift?  It  was  answered,  and  so  p^oved^ 
that  the  same  was  always  after  in  the  custody  of  him  to  whom 
the  gift  was  made :  Coke.  If  the  same  hcul  afterwards  conn 
Hnuedin  the  custody  of  him  who  made  the  giji,  it  would  have 
been  clearly  fraudulent. 

It  is.  remarkable,  upon  this  case,  that  Coke,  when  speaking 
upon  such  circumstances  as  are  fraudulent  in  the  above  cases, 
makes  his  observations,  indiscriminately,  upon  a  mortgage  of 
land,  and  a  mortgage  of  a  lease;  and  as  his  observations  upon 
an  absolute  and  conditional  sale  of  lands  are  apphcable  to  a 
lease,  so  seem  his  observations  upon  retaining  a  lease,  after 
a  mortgage,  to^  be,  to  the  retaimng  the  title-deeds  to  freehold 
lands  afier  a  sale.     A  term  for  years  is  held  by  a  lease,  a  fee-  Term  held  hp 
simple  is  held  by  the  title-deeds.  The  possession  of  the  deeds  tuk-duda. 
is,  in  both  cases,  the  evidence  of  the  title.     The  suffering  the 
retention  of  the  title-deeds  in  both  cases,  when  the  ownership 
is  incumbered  or  charged,  enables  the  hanging  out  false  co- 
lours ;  it,  therefore,  U  fraudulent  in  respect  of  those  who  are  , 
drawn  in  by  false  appearances. 

But  there  is  one  striking  distinction  between  the  case  of  naention  <^ 
goods,  and  that  of  title-deeds,  left  in  possession  of  the  owner,  ^^'^*2  titu^ 

deede,  dietin" 
,  ,         ■  —  guiahed. 


^^M*. 


(K)  See  po&t,  [161]. 
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after  an  absolute  or  conditional  sale ;  arising  from  the  ctrcmiH 
stance,  that  in  the  former  case  such  possession  can  never  b^ 
retained  but  with  the  knowledge  of  the  vendee ;  whereas  'm 
the  latter  case  many  instances  may  occur,  in  which  there  Hiay 
be  every  reason  for  the  vendee  to  presume,  that  the  title-deeds 
were  not  in  the  possession  of  the  vendor.  This  circumstance 
will  necessarily  induce  an  exception  of  all  such  cases  (amongst 
others)  in  which  the  person  from  whom  an  estate  moves  is  to 
be  presumed,  from  the  nature  of  his  interest,  not  to  possess 
the  title-deeds  to  the  estate  out  of  which  his  interest  arises. 

Mortgage  qf  re-  Therefore,  if  the  mortgage  be  of  a  reversion,  ihete  is  no 
veruon  (K  «).     ,eason  to  postpone  the  mortgage  upon  the  mere  abstract  feet 

of  his  not  having  required  or  jMroctired  the  title-deeds  and 
writings ;  because,  in  such  cases,  the  title-deeds  and  writings 
do  not  properly  belong  to  the  reversioner,  nor  has  he,  gene- 
r  5]  1  rally  speaking,  any  means  by  which  he  can  procure  them,  if 
refrised  by  the  tenant  for  life,  or  possessor  of  the  particular 
estate. 

r 

Mortgagee  of  This  question  was  agitated  in  equity  before  Lord  Thurlow, 

having  title-  ui  the  case  of  Tourle  v.  Rand,  which  was  as  follows  (»)•    R* 

b^^^'l^nld^tl  ^"*«»  ^  supposed,  entitled  under  the  vrill  of  his  father  to  a 

mother  mort-'  remainder  in  fiee  (but  in  fact  only  to  a  remainder  in  tail,  ^^- 

gagee,  whose  /•  •■ 

mortgage  was  pedant  OH  the  death  of  his  mother)  in  certain  freehold  estates, 
wrtgagorcame  conveyed  his  reversion  and  remainder,  expectant  on  the  death 
*^dwhohM^'  of  his  mother,  to  A.  in  fee,  by  way  of  mortgage.  At  the  time 
thedeed^  there  of  making  the  mortgage,  the  deeds  and  vrritings  were  in  the 

beiMg  iteUher 
fraud  nor  gross 

•qr%e»c«(l).  (•)«Bro.Cli.C.630. 


(R  2)  Forth  y.  Norfolk,  4  Madd.  503,  is  tbe  case  of  a  mortgage  of  a  reYer- 
sion  ;  Imt  the  doctrine  liere  discussed  did  not  arise  in  tbat  ease* 

(L)  The  doctrine  in  this  case  is  good  law ;  and  it  is  quite  settled  that  tli^re 
ihust  be  either  fraud,  concealment,  or  such  gross!  negligence  aa  may  be  pre- 
sumed to  hare  originated  in  a  fniudalent  intention,  to  postpone  a  party  from 
the  mere  circumstance  of  his  not  obtaining  possession  of  title-deeds  eten 
vrhere  his  security  is  not  upon  a  reversion.  Vide  note  (O),  p.  52  «»  aod  aote^Qj^ 
p.  57  a,  post. 
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hands  of  a  collateral  rdadon,  bdt  AJs  attorney  waa  infomied 
by  the  mortgagor,  that  they  were  in  the  poissesaion  of  the 
mother,  who  would  not  consent  to  part  with  them,  she  being 
then  in  poseeaaion  of  the  estate  aa  tenant  for  life,  which  she 
condnued  until  the  time  of  her  death.    Immediately  after  het 
deeeaae,  A/s  attorney  applied  to  R«  for  the  possession  of  the 
title-deeds,  to  which  R.^  general  answer  was,  that  he  would 
send  them  in  a  day  or  two,  or  to  that  effect.     Shortly  after- 
wards, R«  being  then  tenant  in  tail  in  possession  (but  suppos- 
iqg  himself  tenant  in  fee  of  the  above  estate,  and  being  also 
possessed  of  a  leasehold  estate)  mortgaged  both  estates  to  T^  ' 
At  the  time  when  the  latter  mortgage  was  made,  all  the  title-' 
deeds,  relating  to  the  estates,  were  delivered  to  T.'s  attorney, 
and  continued  in  T.'s  possession.     Some  time  aft;erwards  T* 
filed  his  bill  to  foreclose  the  mortgaged  premises,  and  among 
ether  things  charged  that  A.  ought  not  to  have  permitted  the 
title-deeda  and  writings  to  have  remained  in  the  hands  of  R. ; 
that  he  left  them  in  his  hands  for  the  purpose  of  enabling  him 
to  raise  more  money  on  the  security  of  the  premises,  and  that 
the  same  was  a  fraud  on  T.,  and  that  therefore  A.  ought  to  be 
compelled  to  redeem  T.'s  mortgage,  or  ought  to  be  debarred 
of  any  interest  which  he  might  have  in  the  premises,  till  T.'s 
mortgage  should  be  satisfied.    It  was  Contended  on  the  part  of 
T.,  that,  where  a  prior  mortgagee  leaves  the  tide-deeds  in  the 
possession  of  the  mortgagor,  it  is  a  fraud  upon  the  second 
mortgagee^  as  he  is  induced,  by  the  title  appearing  on  the 
deeds,  to  lend  his  money ;  that  the  second  mortgagee  there- 
fore having  the  deeds  should  be  preferred.     But  Lord  Thur-     [   52   ] 
low.  Chancellor,  said,  that  he  did  not  conceive   that  a  first 
mortgagee,  not  taking  the  deeds,  was  alone  sufficient  to  post- 
pone him ;  if  it  were  so,  there  could  be  no  such  thing  as  a 
Mortgage  of  a  reversion.    In  thai  case,  the  deeds  being  in 
die  hands  of  tenant  for  life,    is  not  sufficient  to  turn  him 
nnmd.     The  first  cases  where  the  prior  mortgagee  was  post* 
poned  were  cases  of  fraud,  then  the  same  was  done  in  cases 
of  gross  negligence.    Here  was  no  laches;    the  mortgagee 
oodd  not  compel  the  tenant  for  life  to  give  up  the  deeds :  though 
a  dowress,  upon  a  confirmation  of  her  title,  might  be  com-^. 
pelled,  the  tenant  for  life  could  not,  although,  after  her  de* 
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cease,  be  might  have. filed  a  bill*.    But  that  was  not  snflBdent 
to  charge  the  mor^agee  (m).. 

The  reasonmg  of  Lord  Thurlow  on  this  case  appears  to  me 
to  be  equaDy  applicable'to  s\ny  objection  to  a  mortgage  so  dr- 
cumstanced,  founded  upon  the  statute,  the  effect  of  which  we 
are  now  discussing. 

^cond  nuni'  I  have  not  met  with  any  case  (o)  in  which  the  abstract.ques- 
^^8^^^  tion,  whether  the  circumstance  oi  suffering  &e  mortgagor  to 
notice  of  yrior    retain  the  tide-deeds  is  fraudulent  iunder  the  statute  of  the 

^n^origage^  pre' 

fared.  27th  Eliz.  has  been  agitated  either  in:  a  court  of  law,  or  a 

court  of  equity;  but  in  the  case  of  GoodHticY.  Morgan {"f^)* 
Mr.  Justice  Buller  considers  it  '^  as  ap  established  rule,  in  a 
court  of  equity,  that  a  second  mortgagee  who  has  the  title-* 
deeds,  without  notice  of  any  prior  incumbrance,.  sh9ll  be  pre^ 
ferred ;  because,  if  a  mortgagee  lends  iponey  upon  mortgage,, 
without  taking  the  title-deeds,  he  enables  the  mortgagor  to 
commit  a  firaud.  If  this  has  become  a  rale  of  property  in  a 
court  of  equity,  (says  the  learned  Judge)  it  ought  to  be: 
adopted  in  a  court  of  law."  (o) 

(o)  Vide  1 T.  R.  755. 


Of  penem  en-      (M)  The  distinction  as  to  tliis  poiot  seems  to  be,  that  a  Jointress,  who  has  a- 
oftUle'd^d^^  partial  interest  in  the  premises,  may  be  compelled  by  the  heir  upon  his  cbo- 

firnTmg  her  title  to  deliver  np  f)ie  deeds ;  bat  a  devisee  for  life;;  who  has  the 

whole  estate,  cannot  be  compelled  by  the  remainder-man  to  deliver  them  op* 

Per  Lord  Thnrlow,  chancellor,  in  his  jud^ent  from  tlie  MS.  notes  of  Mr.  Cox. 

Bat  on  the  other  hand,  if  the  remainder-man  has  acquired  -  the  possession  of 

^the  title-deeds,  he  cannot  be  compelled  to  deliver  them  np  to  the  tenant  for 

life.    Hicks  y,  Ht^JIcs,  ft  Dick.  650.    Webb  v.  Webb,  1  Eden,  8,  and  Mr.  Eden's 

n.  (a),  p.  9.    Et  vide  Bowles  v.  Stewttrt,  1  Soh.  Sc  Lef.  2S3.    PapUUm  v.  Voice, 

3  Pr.  Wms.  471,  ei  i^fra,  [631],  and  Dixon  on  Deeds. 

Second  mart*         (N)  In  this  case  it  vras  held,  that  a  seeond  mortgagee,  who  takes  an  assign- 

fX«'  ^^    ""^^  ^^  ^  ^""  ^^  9MitnA  the  inheritance,  and  has  aU  the  tide  dteds  to  the 

ing  Ugul  term,  term,  may  recover  in  ejectment  i^gaiivst  the  6fst  mortgagee,  if  sack  second 

prtf erred.  mortgagee  had  not  any  notice  of  the  prior  mor^ge  at  the  time  he  lent  his 

money.    It  was  on  this  doctrine  and  not  on  that  stated,  in  the  text,  that  the 

case  was  dteided  y  and  see  also  WiOoughby  v.  Willoughby,  1  T.  R.  763,  post, 

[446].  [452]. 

^rs^  snor^a-        (p)  It  does  not  appear  to  be  a  general  rule  in  Equity,  that  a  second  ino^t* 

gte  not  post'      gagec,  who  has  the  title  deeds  without  notice  of  a  prior  mcombrancc,  shall  be 
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Bttt  unless  the  proposition,  that  suffering  the  title-deeds  to  It^  M  pott^ 
be  letained  by  a  mortgagor,  where  he  •  has  such  an  estate  as  t^rtg^ee  o» 
entitles  him  to  hold  them,  is  fraudulent,  can  be  supported  ^^H^tnom^f^ 
upon  the  principle  that  it  is  so  at  law,  on  the  fidr  coijstruction  Jj^'^' 
of  the  27th  Eliz.,  it  appears  not  to  be.  tenable  upon  the  ground 
of  transferring  the  notions  of  /courts  pf  equity  on  that  soabject 
to  courts  of  law ;  because,  all  the  cases  upon  that  aubject, 
wiuch  I  have  yet  been  able  tp  xneet  with  in  courts  of  equity^ 
seem,  to  me,  to.  stand  upon  other  ground,  namely,  that  of 
fraud,  express  or  implied,  which  has  brought  them  within  the 
peculiar  jurisdiction  of  those  c^prtsk    They  have  been  either 
cases  of  combination ;   ^j  if  9  man  makes  a  Mortgage,  and 


"»-r 


preferred.    Negligence  in  obtaining  the  tiUe  deeds  will  not  alone  postpone  ^^^  f^  iMiii 

the  first  mortgagee;  there  must  be  that  gro$8  negligence  apparent  on  the  ^*UU-de^^ 

tnnsaction  that  carries  with  it  evident  marks  of  combination  and  fraud.    It  ^  ^J^ 

iB  tree,  that  Mr.  Justice  Burnett,  In  the  case  of  RydU  t.  RmUf  1  Ves.  S6O9 

laya,  "  m  Eqnity,  where  the  first  mortgagee  negl^Oi  to  take  the  title-deeds 

into  his  possession,  and  a  second  mortgagee  obttains  them,  the  first  nioftgagf^ 

n  postponed ;"  ^nd  thi^  statement  was  apparentiy  acquiesced  in,  both  by  Lof  4 

Hirdwicke',  nnd  the  other  learned  persons  by  whom  his  Lordship  was  assisted 

ip  deciding  ^at  case.    So  also,  InBe^ket  v.  Cordky^  1  Bro.  Ch.  Ca.  SSS, 

Mr.  Ambler  seems  to  have  been  impressJBd  with  the  fall  conyiction,  tiiat  the 

fofegoing  statement  was  the  doctrine  of  the  comt.    Mr.  Justice  Bnller  was 

not  tii!erefor«  entirely  destitnte  of  authority  for  his  quotation  in  the  text    Bu^ 

that  doctrine  has  since  been  expressly  OTcr-mled  by  Lord  Eldon,  in  the  case 

•T  EvmiM  T.  BiekneUy  6  Ves.  190,  wherein  his  Lordship  remarked,  '*  I  con- 

csiTe  it  is  now  very  well  settled,  that  the  doctrine  of  Mr.  Justice  BuUer  is 

foonded  upon  error.    It  would  be  an  idle  waste  of  time  to  go  through  all  the 

cues  to  be  found  in  Plumb  v.  Fluit^  2  Anstr.  4St^  and  admirably  well  staled 

bjr  Mr,  FoUbtanqne,  in  Treat  on  Eq.  1  vol.  262.  (5th  edit.  164,  note  n.)    The 

doctrine  is,  tbat'  the  mere  cir<$nmstance  of  parting  with  the  title-deeds,  unless 

<kere  IS  finand,  concealm^t,  or' some  such  purpose,  or  some  concurrence  ii| 

■fwfa  purpose,  or  that  griiss  negligence  that  amounts  to  evidence  <of  franda<s 

lent  intention,  is  not  of  itself  a  sufficient  ground  to  postpone  the  first  niort« 

gsgee.    I  agree  with  Chief  Justice  Eyre.    I  should  have  been  glad  to  haive 

iband  the  mle  established  in  the  court  the  other  way,  at  the  same  time  allow- 

aaee  mn^t  be  made  for.  the  cases  put  by  Mr.  Fonblanque,  of  joint-tenants  and 

teaants  In  common,  cases  of  necessary  exception ;  all  cannot  have  the  deeds. 

therefore,  if  the  rule  could  be  pressed  to  the  extent  to  which  Mr.  Justice 

Bailer  carried  it,  those  cases  must  be  excepted  in.which,  from  the  nature  of 

the  title,  the  deeds  may  be  honestly  out  of  the  possession.    With  that  excep- 

tioo,  such  a  mle  would  avoid  a  great  deal  of  fraud  in  mortgage  titles,  upon 

^hich  ,this  observation  arises,  that  no  aHm  can  tell  when  he  is  perfectly  secure* 
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afterwards  mortgages  the  same  estate  to  another,  and  the  first 
mortgagee  is  in  a  combination  to  induce  the  second  mortgagee 

r 

to  lend  his  money;  or  they  have  been  cases  of  imposition;  as, 
where  a  first  mortgagee  has  stood  by  and  seen  another  lending 
money  on  the  same  estate,  without  giving  him  notice  of  hid 
first  mortgage.  These  are  cases  of  firaud,  which  will  indis- 
putably occasion  the  parties  engag^  therein,  to  lose  their 
priority  in  equity ;  but  those  courts  appear  not  to  have  gone, 
as  yet,  any  further. 


[54  ] 

Onus  en  wwrt" 
gagee  to  ac 
€(mntfor  koo- 
img  deeds  witk 
mortgagor^  and 
to  discharge 
Umself  frsm 

JT0Wdm 

■  • 

Deeds  not  taken 
fiom  secoftd 
mortgagee  in 
fawmr  of  prior 
one^  aUhoigk 
retained  by 
mortgagOfT  tn- 
9ocentlif  (o  St). 


But,  although  the  cases  hitherto  decided  in  equity,  appear 
to  me  not  to  Warrant  the  position  in  the  extent  put  by  Mr.  Jus- 
tice Buller,  in  the  last-mentioned  case,  yet  several  of  them  go 
far  enough  to  shew,  that  courts  of  equity  have  thrown  the  onus 
on  the  neglectful  person,  and  obliged  him  to  account  for  his 
not  having  the  possession  of  the  deeds,  and  to  discharge  him- 
self from  the  imputation  of  fraud  from  that  circumstance.    In 
the  case  of  Head  v.  Egerton  (p),  S.  made  a  mortgage  of  lands 
to  H.,  who,  placing  a  great  confidencie  in  him,  lent  the  money, 
taking  his  word  that  he  would  deliver  him  the  title-deeds,  the 
mortgage  being  executed  in  London,  and  he  pretending  the 
title-deeds  were  in  the  country.  Afterwards  S.  borrowed  SOOO/. 
of  E.  on  a  mortgage  of  the  same  lands,  at  the  same  time  pro- 
ducing  and  delivering  to  him  all  his  title-deeds^  which  were  pe- 
rused, and  approved  by  his  counsel.    Then  H.  exhibited  a  bill 
to  foreclose  £.  and  to  compel  him  to  discover  the  title-deeds 
relating  to  the  premises,  and  to  have  them  delivered  up  to 
him,  insisting  upon  them,  as  owner  of  the  land.     E.  pleaded 
the  mortgage  made  to  him,  and  that  he  had  no  notice  of  the 
prior  mortgage  to  H.  and  insisted,  that  the  coiurt  ought  tiot  to 
aid  H.  and  take  the  title-deeds  from  him,  without  ordering  him 
to  be  paid  his  mortgage-money  \  and  so  it  was  decreed  by  the 
Chancellor.     Now,   although  in  this  case,  H.   had  been,  in 
some  measure,  accessary  in  drawing  in  E.  to  lend  his  money, 


(|»)  S  P.  Wms.  380.     [Acquiesced  in  by  Lord  Eldoa'  i 
parU^  2  Yes.  &  B.  83.— fd.] 


in  Kenuingtm  Bx 


(0  2)  A  n«w  doctrine  has  lately  spnug  Into  importance  on  the  antliority 
Of  this  case,  which  is  discnssed  infra,  vol.  ii.  p.  [lOM.} 
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ijT  pennitting  S.  the  mortgagor,  to  keep  the  title-deed?  in  faia 
possession,  the  delivery  of  which  H.  ought  to  have  insisted 
upon  when  he  took  the  mortgage,  yet  it  clearly  appeared,  that 
the  deeds  were  not  retained  fraudulently;  for  there  waa  a 
cause  assigned,  namely,  that  they  were  then  in  the  counti^i 
end  the  mortgagor  stipulated  that  they  should  be  deUvered^ 

Again,  in  the  case  of  Peter  v.  BM$seU  (g),  where  A.  being      Thatched 
assigoee  of  the  mortgage  of  a  leasehold  estate  belonging  to  G.         case.^ 
and  having  the  lease  in  his  custody,  G.  afterwards  proposed  f^JJ^^l 
to  borrow  a  further  sum  of  B.  on  a  mortgage  of  part  of  the  t^v  deeds  to 
same  estate ;  and  the  attorney  for  B.  desiring  to  see  the  ori^  prwy  to  hu  t»- 
ginal  lease,  G.  told  him,  that  he  had  it  not  by  him,  but  that  i^j^X^i 
lu8  lawyer  kept  all  his  writings  for  him,  as  not  thinking  it  safe  "jj^JJpJ* 'i^  ^ 
to  keep  them  in  his  own  house,  where  all  sorts  of  company  poned  to  eeeemd 
resorted.     Then  G.   appUed  to  A.   telling  him,  that  he  was  Jiecaf^^L 
about  agreeing  with  a  person  for  re-building  part  of  the  pre-»  jjJI^LjjL*'^ 
mises,  at  so  much  a  foot  square,  which  would  better  his  se-  Afre^  to  better 

hie  security* 

cority,  and  desired  him  to  let  him  have  the  ori^nal  lease,  that     .  [  55  .1 

he  might  see  the  dimensions  of  the  house.    A*  would  not  trust 

6»  with  the  lease  in  his  own  power,  but  went  home  with  him; 

and,  after  he  had  been  there  some  time,  G«  B&at  for  B.  and  hia 

attorney,  telling  them,  he  now  had  the  original  lease,  which 

they  might  see;  and  upon  their  coming  to  his  house,  G.  went 

mto  the  room  where  A.  was,  and  desired  him  to  let  him  have 

the  lease  to,  shew  the  person  he  had  mentioned,  for  that  he 

was  now  in  the  house.    Accordingly,  A.  let  him  have  the  lease, 

which  he  carried  to  B.  who,  being  sat^ed  therewith,  lent 

him  the  money,  and  took  a  mortgage  of  part  of  the  premises* 

iosistiDg  at  the  same  time  to  have  the  principal  lease  delivered 

to  him.     But  G.  urging,  that  it  concerned  much  more  than 

what  B«  had  in  mortgage,  said,  he  could  not  part  with  iL    B. 

permitted  him  to  keep  it,  and  he,  thereupon,  in  an  hour's 

time,   delivered  it  again  to  A*  without  acquainting  him  with 

what  he  had  done;  and  A*  swore  expressly,  in  his  answer, 

that  he  had  no  notice  of  this  transaction,  or  of  B.'a  mortgage* 

Afterwards  B.  lent  G.  a  farther  9um  of  money,  and  he  pre^ 

isiled  on  A«  to  let  him  have  the  lease  a  second  time ;  but  A. 

(f )  i  Eq.  Ca.  Abr.  521.    Gilb.  Ec^.  Rep.  122.    2  Vera.  726.  S,  C. 
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(M  Dot  know  the  occasion  for  it.    Then  G.  failed,  and  JL 
brought  his  ejectment  and  recovered;  after  which,  abiHwaB 
iHeA  fay  &  to  have  A.'s  mortgage  postponed,  upon  the  ground, 
that  it  was  a  manSest  ttwatk  ikG^  and  that  A.  was  privy  to 
it.  But  this  was  denied,  because  there  i^ss  M^uumer  of  proof 
that  A.  knew  any  thing  of  B/s  lending  this  monef,  ani  If 
there  had,  yet  B.  appeared  guilty  of  so  much  a  grosser  neg* 
feet;  that  ie  oughC  not  to  prevail ;'  for  A.  intrusted  G.  with  his 
original  lease  but  for  a  very  little  while ;  but  B.  took  his  word, 
that  he  could  not  part  with  it/  and  left  it  whoDy  in  his  power 
to  go  in  defrauding  whom  else  he  chose :  besides,  it  appeare<f 
that  A.  WM  imposed  npdh  by  G. ;  for  he  parted  ^ith  the  lease 
only  to  better  his  owii  security,  and  had  the  mosC  specioud 
pretence  that  could  b^  for  it;-  and,  therefore,  it  could  not, 
without  manifest  proof,  be  objefdted  to  him,   that  he  letG. 
have  his  lef^ise  to  shew  B.;  or  With  a  design  to  draw  in  B.  ttf 
lend  h&  nioney; 

But  although  a  court  of  eqiiity  has  not  authority,  oh  the 
ground  of  its  oym  peculiar  jurUdictianf  to  postpone  a  mort- 
gagee on  the  mere  fact  of  the  mortgagees  accepting  a  mort* 
gage,  without  calling  for  the  title-deeds,  of  bei^  satisfied 
with  a  reasonable  excuse  for  their  non-j^roduction,  where  alt 
other  circumstance^^  stand  inditf^rent,  and'  the  legal  estate  i^ 
vested  in  sdch  dibrtgagee  by  fotce  of  the  instrument  of  con- 
veyance; bcicause,  in  sudh  case,  there' wants  equitaHe  facts, 
on  which  such  court  may  found  'a  jurisdiction,  without  the 
existence  of  such  circumstanced,  the  legal  ma:xim  that  <0^ifsto/ 
sequitur  legem  predominates,  yet  wherever  the  claimants  stand* 
upon  equitable  foundations  only,'  tiiere  the  bare  circumstances' 
of  the  one  claimant  having  negliected  to  take  in  the  tftle^eeds,' 
and  of  the  other  having  used  that  precaution,  and  possessihg 
them;  ate'  8ti£Sdent  to  give  hhn  a  superior  equity,  by  reason 
of  his  specific  Uen^  all  other  things  bein^  eiqunU :  i^faich  shews, 
that,  in  the  former  case,  courts  of  equity  have  withheld  their 
arm,  not  because  the  principles  upon  which  they  aoct,  having 
jiirisdiction,  would  not  go  all  the  length  requifcfdy  btit  because 
they  were  deficient  in  point  of  jurisdiction ;  tile  abstract  fisu^t  of 
the  mortgagee  not  taking  the  tide-deeds,  not  fiimishing  ground 
to  impute  to  him  firaud^  decdt,   or  such  gross  negligeneci 


THING  MOUTGAQEDy  &C/  M  U 

as  fiir&hea  an  inference  of  frauds  in  the  abtenee  of  which 
such  courts  are  incapable  of  acting. 

The  dase  of  Stanhope  t.  The  Earl  of  Ferwjf  fy\  before  ciuMy  <tf 
Lord  Northington,  in  Chancery^  My  27tit;  1761,  appears  to  term  with  de- 
me  to  warrant  the  aboire  cboenrations.    The  case  there  Was,  ^^^^iH^^^ 
that  S.  being  aHaed  in  fee  of  certain  estates,  subject  to  an  i^fteeondniii- 
oatstan&Qg  term  of  years  in  R*  and  E.  by  indenture  of  lease  noiUe  qf  first, 
ad  release,  dated  the  4th  and  5th  days  of  June,  173S|  con-  f^  If  ^i^ick 
veyed  them  to  D,  and  her  heirs,  for  securing  the  payment  of  SSme'?^'^ 
lOQOZ.  {Cnd  interest,   and  covenanted  to  produce  the  deeds 
respecting  the  term  for  years.     Afterwards  tl.  and  E.  assigned 
tlie  term  to  other  trustees,'  in  trust  for  S»,  his  heirs  and  as* 
flgns;  and  then  S.  by  indenture,  dated  the  19th  of  December, 
1732,  conveyed  the  same  estates  to  N.  by  way  of  mortgage, 
for  securing  to  her  3000/.  and  interest,  with  a  declaration  that 

•  •  • 

tlie  trustees  of  the  term  should  stand  possessed  of  the  term  in 
frust  for  her,  and  the  deeds  respecting  it  weire  dieliveied  t(> 
fter,  and  Aeither  she  nor  the  trustees  bad  notice  of  the  mort-' 
gage  to  D.  Afterwards  D,  brought  ah  ejectment ;  V.,  who 
claimed  under  N.,  defended .  it,  and  set  up  the  term  with  a 
declaration  of  the  trust  of  it  in  favoiur  of  N. ;  upon  this,  D« 
brought  her  bill  in  equity.  The  question  was,  which  shoidd 
be  preferred  ?  H.  who  had  the  first  declaration  of  the  trust 
of  the  term,  or  V«,  who  had  the  subsequent  declaration  of  the  • 
trust,  but  had  the  custody  of  the  deed.  Lord  Northington 
keld,  that  a  declaration  of  trust  in  favour  of  an  incumbrancer 
was  tantamoimt  to  an  actual  assignment,  unless  a  subsequent 
incumbrancer,  bond  jide^  and  without  notice,  procured  an  as-  [  57  ]^ 
agnment ;  and  that  the  custody  of  the  deeds  respecting,  tlie 
term,  with  a  declaratibn  of  the  trust  of  it,  in  favour  of  a  second 
inctunbrancer,  was  equivalent  in  equitjr  to  an  actual  assign- 
ment; and  tlierefore  gave  him  ah  advantage  over  the  first 
incumbrancer,  which  equity  would  not  take  firom  him  (p). 

(r)  BaUer's  n.  to  Co^  Utt.  S90  b.    [Et  vide  %  £den*8  Rep.  81.— £(/.] 


(P)  ThUTdsctrine  was  in  a  measare  confirmed  by  the  present  Lord  Chan-  Prrferenee  ae- 

edlor,  inJlfaiiJidr«Uy.  JIfaaiidrra,  10  Yes,  je71,  where  his  Lordship  remarked,  9«*^«d  h  9—- 

that  a  SQbseqaent  incunbrancer,  without  notice,  conld  not  protect  himself  J^SSJ^^nS? 
by  a  satisfied  tenu;  against  a  prior  iocanbrancer,  uaiess  it  be  to  some  sense 
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Upon  the  whole,  therefore,  the  question  seems  stfll  open 
upon  the  construction  of  the  statute  of  the  187th  £!iz.  whether, 
under  that  statute,  suffering  the  title-deeds  to  be  retained, 
eoxitrary  to  the  import  of  the  deed  of  contract,  where  the 
same  cannot  be  accounted  for  on  good  grounds,  is  not  fraudu* 
lent  as  to  purchasers;  and  the  procedure  of  courts  of  equity 
on  cases  of  that  sort  seems  favourable  to  this  construction 
against  the  tide  of  the  first  mortgagee  so  circumstanced  (q). 


got  10,  either  by  taking  an  awignment,  or  making  the  trustee  a  party  to  the 

imtrnment,  or  taking  possession  of  the  deed  creating  the  term. 

tk^erimg  <f#-        (Q)  ^  ^^  ^^*®  of  Bameti  v.  Weston j   19  Ves.  130,  where  one  oljectioD 

ientum  of  deed*  was,  that  the  first  mortgagee  permitted  the  mortgagor  to  keep  the  title- 

l^primT^e  ^'^^  and  which  he  produced  to  the  defendant  as  evidence  that  there  were 


J  9  vp^a^v^Wv^Bwe 


Geaerol  exprcf 


not  any  incombrances,  it  was  held,  tliat  unless  a  case  of  fraod  cooM  be 
made  out,  this  would  not  alone  be  sufficient  to  postpone  the  first  mortgagee. 
Hence  it  should  seem,  that  the  suggestion  in  the  text  cannot  be  adopted  \ 
Ibr  if  A«  makes  a  mortgage  to  B.  and  upon  some  reasonable  pretext  the 
deeds  are  left  with  the  mortgagor,  who  afterwards  sells  the  estate  to  a 
third  person,  without  giving  that  person  noUce  of  the  incumbrance,  and 
thereupon  conveys  the  estate,  and  delivers  the  deeds  to  him,  it  cannot  be 
entertained  that  this  would,  under  the  statute  !!7th  Elisabeth,  avoid  the 
security  of  the  mortgagee,  who  lent  his  money  innocently,  and  was  no  party 
to  the  fraud. 

Cases  of  this  nature  necessarily  depend  on  particular  circumstances,  bat 
the  general  principle  resulting  from  a  collection  of  the  ca#ea  on  this  sub- 
ject is,  that  in  order  to  postpone  a  prior  mortgagee,  it  is  necessary  that  he 
should  be  implicated  with  fraud,  actual  notice,  or   negligence  so  gross  that 
it  amounts  to  fraud,  and  that  the  mere  possession  of  the  title-deeds  by  a  se- 
cond mortgagee,  without  notice,  will  not  suffice  to  entitle  him  to  priority. 
Tide  1  FonbL  Treat.  £q.  164,  note  (n).  5th  edit.    But  it  should  be  particu- 
larly remembered,  that  it  appears  also  to  be  a  rule,  that  fraud,  or  gross  ne- 
gligence, will  in  all  caxes  be  presumed  against  the  first  mortgagee,  unless 
he  can  shew  that  it  was  impossible  for  him  to  obtain  the  possession  of  the 
tiUe-deeds,  or  that  he  had  used  aU  doe  and   necessary  diligence   for  that 
purpose;  and  it  is  presumed  that  attested  copies  must  be  treated  as  title- 
deeds  for  this  purpose.    9ee  further  on  this  subject,  post,  [479],  n. 


WHAT.  CONSTITUTES  A.  MOATOAGE.  ^ 


CHAP.  III. 

OF  WHAT  IS   NECESSARY  TO  CONSTITUTE  A   MORTGAGE 

OF  LANDS^   &C.   (a). 

1  O  constitute  a  valid  mortgage,  there  must  be  a  mortgagor,  l^fotxu. 
who  must  be  a  person  capable  of  granting,  conveying,  or 
aasigiiing  the  land  or  thing  mortgaged,  and  not  disabled  by 
any  legal  or  natural  impediment.  A  mortgagee,  who  must  be 
a  person  capable  of  a  grant,  conveyance,  or  assignment  to 
bim,  and  not  disabled  to  receive  the  lands  or  things  grantable 
or  assignable :  And  a  thing  mortgaged,  which  must  be  granted 
or  assigned  in  that  order  and  manner  which  the  law  requires. 

An  assignment  of  rents  and  profits  amounts  to  an  equitable  ^*  ^*^"'*"* 
Sen,  and  would  entitle  the  assignee  to  come  into  equity,  and  duA*^  u  as 
inast  upon  a  mortgage.     An  assignment  of  deeds  alone  is    . 
sufficient  for  that  purpose  (6). 

(«)  [Batl.  Co.  Lit*  905  a.  m  1.  8.  t.         (&)  Ex  parU  WiUs,  1  Yes.  jun.  162. 
poft,  115.^ JEd.]  [As  to  equitable  mortgages,  see  infra, 

vol.  ii.  p.  1049.'~£(2.] 


CHAP.  IV. 

OF  THE   MORTGAGOR. 

A.S  to  the  mortgagor,  it  maybe  observed,  that  whoever  is  Whamayw$ 
disabled  by  the  common  law  to  take  land,  is  also  disabled  to 
make  a  mortgage  of  it;  and  also  many  persons,  who  have 
capacity  to  take  lands,  have  no  ability  to  mortgage  them ;  as 
men  attainted  of  treason,  felony,  or  in  &  prcemunire,  aliens 
bom,   men  blind,  deaf,    and  dumb,  from   their  nativity  (a), 


(A)  Persons  who  are  blind,  or  deaf,  or  domb,  or  who  at  tive  same  time  Pertona  hlind^ 
hUKmr  under  two  only  of  these  in6rmitie8,  may  mortgage  their  estates  if  it  ^**5/i  or  dumb, 
appear*  tbat  they  are  capable  of  comprehending  the  nature  of  the  traniac- 

Vol.  I.  F 


69  €HAP.  t7.  M  Me  llOHf 0A(Mm.' 

idiots,  madmen,  femes  covert  (b),  infants  (b  t),  men  nndei* 
duress,  &c.  for  conveyances  made  by  persons  under  these 
disabilities,  may  be  avoided. 

Tenant  in  fee       But  every  person  who  has  an  estate  in  fee-simple  in  lands, 
flMy  mwigage.  ^^^^^^^^^^  ^j.  hereditaments,  whether  the  same  be  legal  or 


tioik  It  was  formerly  proverbtU,  that  a  penoa  bom  deaf  miut  of  aecenily 
be  damby  becaase,  being  deaf,  no  idea  of  Bound  or  langnage  conld  be  io- 
stilled  into  bim.  The  wonderful  discovery  made  by  tbe  Deaf  and  Dumb 
Asylum,  has,  bowever,  now  taught  the  deaf  to  speak,  and  even  to  convene 
with  considerable  fluency.  Tbe  three  cases  on  this  subject  are,  JEUiotCfe  osif, 
Cart  53.  Griffin  v.  Ferrerty  Bam.  19.  Keyt  v.  Bait,  tb.  %S. 
Idiots  and  ^  mortgage  will  not   be  set  aside  from  tbe  insanity  of  tbe  mortgage 

kauUieB.  after  bis  death,  if  tbe  transaction  remain  unchallenged  for  a  length  of  time ; 

and  if  impeached  within  a  reasonable  period,  parol  evidence  of  a  general 
insanity  will  not  be  sufficient  to  vitiate  the  assurance;  to  effect  thai,  there 
must  be  proof  of  insanity  at  the  time  the  mortgage  deed  was  executed. 
Towart  v.  SStUers,  5  Dow.  P.  C.  231.    But  a  committee  of  aa  idiot  or  lunatic, 
at  the  discretion  and  under  the  direction  of  the  great  seal,  may  vaise  money 
on  mortgage  of  the  lunatic's  estate  for  payment  of  debts.  S  Madd.  Ch.  747. 
2d  edit.    Tbe  court,  however,  wiU  never  permit  any  part  of  the  lunatic^s 
estate  to  be  laid  out  on  private  'security.  Cdttkorpe^  Ex  forie^  t  Cox.  £^.  Ca» 
182.    And  where  a  mortgage  la  paid  off  out  of  a  lunatic's  personal  estate 
by  order  of  the  court,   the  court  will  not,  during  the  life  of    the  lunatic, 
determine  whether  tlie  payment  shaU  be  for  the  benefit  of  the  lunatic's  real 
or  personal  representatives,   because  the  question  may  never   arise.     The 
mortgage  term  will  be  directed  to  be  assigned  in  trast  to  attend  the  inherit- 
ance, or  for  the  lunatic,  his  executors,  administrators,  and  aasigns,  as  shall 
thereafter  be  determined  in  the  matter  of  the  lunatic,  or  in  any  suit  to  be 
instituted  for  that  purpose.    Earl  o/l>tg-6y,  £«  partef  iJac&Walkt  640. 
Vide  post,  285,  n. 
[  59#  3         ^^^  Married  women  having  a  separate  estate,  may,  it  seems,   exercise 
So  may  women  every  act  of  ownership  over  .such  estate,  and  consequently  they  may  mort- 
eotatS.  B^S^y  ^"^  '^'  without  the  concurrence  of  the  trastees,  unless  tUeir  consent 

be  rendered  necessary  by  the  instrament  giving  the  feme  covert  each  sepa- 
rate property.    See  1  Ves.  jun.  189.    Essex  y^Atkhu,  14  Ves.  54«,  and  casct 
there  cited. 
infants,  (^  3)   But  persons  executing  mortgage  deeds  will  he  presumed  of  age  till 

the  contrary  be  shewib  This  was  the  case  with  Dean  Swift.  He  was  an  infant 
when  a  decree  in  tbe  cause  ofLeftus  v.  Swift,  2  Sch.  St  Lef.  649,  waa'  made, 
but  afterwards  executed  a  mortgage  deed,  and  Lord  Redesdale,  C.  said,  he 
must  presume  the  Dean  to  be  then  of*  age,  as  he  executed  the  deed,  and 
there  was  no  ground  for  a  contrary  presumption.  Tbe  Dean  is  charged  with 
having  practised  an  imposition,^  but  it  was  evidently  under  «  miataken  a»tiiom 
of  his  rights. 


OP  TUB  MORTaAGOIL  flft  a 


eqakaiiki  not  afifeoted  with  any  of  the  incapacities  above 
alludfid  to»  may  be  a  mortgagor,  >and  may  pledge  such  estate^ 
to  the  utmost  extent  of  that  interest* 

And  some  persons  also,  who  have  but  a  q[ualified  interest  Somtt^tenmii$ 
VOL  hnda»  t»:iements,  or  hereditaments,  may  be  mortgagors,  and/oryeJit!* 
as  tenants  m  tail,  for  life,  for  long  terms,  or  the  like  (c). 


(€)  As  ta  tenants  for  Ufe,  they  haYe*  estatet  of  toehold*  A  conveyance  Mortgnga  bv 
thcnfcte  caloiifaited  topa»  that  description  of  iatet«it,  shanld  be  resoit^d  temmU  for  life. 
to  aa  tl»  mode  of  secatitjr.  The  mortgage  witt  take  a»  estate  pw  «tiCer 
«<e  hy  the  fnortgagey  ivliich  may  be  limited  either  to  his  real  or  'personal 
feprowntalives  at  pleasare;  but  aa  the  estate  will,  in  whatever  mode  it  be 
Builed,  belong  in  equity  to  his  personal  representatives  (who  in  all  cases 
are  entitled  to  the  mortgage-money  when  paid,  antk,  p.  8),  it  will  be  pro- 
per to  limit  it  to  his  execntors,  and  not  to  his  heirs.  If  the  tenant  £6r  Ufe 
have  a  power  of  leasing  annexed  to  his  estate,  the  mortgage  may  be 
BHide  by  demise,  for  a  term  of  ninety-nine  years,  if  the  tenant  for  life  shall 
so  long  live,  with  a  covenant  that  all  estates  limited  by  means  of  the  power  < 
daring  tlie  continoance  of  the  mortgage,  shall  be  for  the  benefit  or  nnder 
the  direction  of  the  mortgagee.  By  this  means,  the  whole  bencfieial  interest 
win  be  divested  out  of  the  tenaat  for  life,  yet  a  probable  reversion  will 
revert  to  him  for  the  purpose  of  supporting  the  power  which  would  otherwise 
have  been  extinguished  by  an  alienation  of  the  whole  lifo  interest.  In^other 
caKs,  the  mortgage  may  be  ^made  either  by  feofiment  vrith  livery  of  seisin, 
bargain  and  sale  enrolled,  or  as  is  now  most  usually  the  case,  by  lease  and 
release,  fbnns  of  which  will  be  added  in  the  Third  Volume. 

Every  species  of  life  interest,  however,  is. not  mortgageable.  Thus  the  half-  Whai  life  mtt' 
pay  of  officers  in  the  army  or  navy,  is  hM  not  to  be  assignable.  See  Sloue  v.  ^^  ^"^  "'*' 
Utterd^ie^  f  Anstr.  533.  FUtrHf  v.  Orilaai,  ST.  R.  681*  UiierdaU  v.  The  Duke  ^  ^"^^^^^^^ 
4  Mfonitom^  4  Ibid.  £48.  In  a  late  case  it  was  distinctly  hehl,  that  art  officer 
eaaaot  pledge  or  mortage  ^iB  eommission ;  and  that  a  leader  of  money  upon 
the  security  of  such  pledge  and  deposit,  will,  not  be  entitled  to  any  preference 
over  the  ^neral  creditors  of  the  bonuwei\  dithougb  it  be  agreed  that  the  com- 
Busslon  sliaU  be  sold,  and  that  the  particular  lender,  shall  be  first  paid  opt 
of  flie  proceeds  of  the  sale,  C<iifyer  v.  FoUsa,  Chanc.  lOth  Dec.  18t4.  MS.  And 
it  seema  that  the  profits  arising  fWtei  the  office  of  Clerk  of  the  Peace  are 
not  uiflignafole ;  for  aucb^in  assignnient  would  coma  within  the  staHtte  5  4c  6 
fidw.  d*  c.  16.  prohibiting  the  sale  of  **  offices  which  shall  ui  anyurays  touch 
er  concern  the  adminiMration  or  executiou  of  jnatice^''  Palmer  v.  Foaghsu, 
SSwaii.  173.  Infra,  300.  S.P.  Pdbnsr  v.Batt^  t  Bnod.  &Bing.  673.  The 
inigninant  In  this  ease,  was  of  the  profits  of  the  office  for  payment  of  leiie- 
diton,  which  was  held  invalid  though  foi^  so  meritortous  a' purpose.  In  lilce 
manner  the  profits  of  a  Registerls  office  of  a  Consistorial  Court  cannot  be 
assigned ;  but  a  deputy,  it  seems,  may  be  appointed.  Wheeler  ▼.  Troiter^ 
3  Swan.  174.    And  it  is  observable  tliat  the  king  may  by  letters  patent  au^pcnd 

F2 
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TttMd  in  iwX  And  if  tenant  in  taO  mortgage  lands,  the  court  of  Chancery 
smferrec^'  *  ^^  ultimately  compel  him  to  suffer  a  recovery,  that  being  ne- 
tertf  (u).  cessarily  incidental  to  his  making  a  good  title.     But  where  the 

mortgagee  brought  his  bill  against  the  mortgagor  (a)  to  compel 

(«)  SuiUm  ▼.  Stwif  9  Atk.  101. 


a  public  officer,  though  die  office  be  granted  for  life.  Bat  after  the  suspen- 
sion the  officer  is  entided  to  receiye  the  salary  i  yet  he  cannot  exercise  the 
functions  of  the  office.    Slingaby's  casey  3  Swan.  178. 

So  the  salaries  of  the  Judges  and  many  other  civil  officers,  which  being 

granted   for  the  support  and  dignity  of  the  state  or  the  admiaistration  of 

justice,  are  therefore  holden  to  be  inapplicable  to  any  other  purpose.   See 

Fhriy  y.  Odbim,  ubi  gkpra.    The  same  may  be  affirmed  of  the  benefices  of  the 

clergy  with  care,  which  are  btnefUU  propter  afftduM^  and  necessary  for  their 

'  decent  support  and  respectai>ility  in  the  administration  of  their  holy  office. 

See  13  £Uz.  c.  fO.     43  Geo.  3.  c.  84.  s.  10,  and  HmU  ▼.  SinfUtoUf  Cro.  £lis. 

564.    Cart€r  ▼.  ClayeoU$t  1  Leon.  306.  Ifovys  v.  Lutke,  8  T.  R.  411.  UiddULtm 

y.  Cr^y  %  Str.  1056*    But  per  Bailer,  J.  ''  pay  in  arrear  may,  like  any  other 

existing  debt,  be  assigned,  but  not  future  accruing  payments.*'    8T.R.411. 

Et  tfide  t  Vem.  595. 

AzUmioirtgQgtM      As  to  tenants  in  tail,  the  next  note  will  shew  the  necessity  of  obtaiumg 

hyiennnU  in      ^^^  ihem  a  fine  or  recoyery,  as  part  of  the  mortgage  secnrity ;  for  although 

a  recovery  suffered  by  the  tenant  in  tail  after  the  mortgage,  will  operate  ta 

confirm  all  prior  incumbrances,  yet  if  the  tenant  in  tail  shoaki  happen  to  die, 

without  barring  the  entail,  the  mortgage  will  fall  to  the  ground,  save  only  so 

far  as  the  mbrtgage-money  can  be  recovered  by  means  of  a  collateral  security, 

'  as  a  bond  or  otherwise ;  for  the  covenant  for  farther  assurance  in  the  moct- 

gage  deed  will  not  be  enforced  in  equity  against  the  issue  in  tail.    For  the 

form  oi  a  mortgage  by  a  tenant  in  tail,  see  the  Third  Volume. 

[  60  4(  J  (D)  But  the  court  of  Chancery  will  not  compel  the  issue  in  tail  to  anffer  a 

'"'''^  I?  j[^*^'  recoyery,  if  through  negligence,  sudden  death,  contempt  of  court,  or  other- 

suffer  recovery,  '^'^^  (Gilb.  Rep.  164.    S  Vem.  306.    iP.Wms.  720),    the  allocator  should 

have  failed  to  have  done  it  in  his  life-time,  even  though  there  were  a  coyenant 
for  further  assurance,  because  the  issue  in  tail  are  not  bound,  either  at  law  or 
In  equity,  to  complete  any  contract  or  agreement  made  by  their  ancestors 
respecting  the  estate  tail.  The  issue  in  tail  claim  per  formam  d&nip  firom  the 
person  by  whom  the  estate  tail  was  originally  granted,  and  not  from  their 
ancestor.  (3  Co.  41  b.  i  P.  Wms.  781.  S  Vea.  634.)  And  therefore,  where 
'  a  tenant  in  tail  made  a  mortgage  without  levying  a  fine,  with  a  eovcoant  for 
-  further  assurance,  and  died.  Lord  Keeper  Bridgman  refhsed  to  enforce  the 
covenant  against  the' issue,  though  his  Lordship  admitted  that  the  father  might 
have  been  compelled  to  have  levied  a  fine,  or  suffered  a  recovery  iii  hit  life- 
time. If,  however,  the  issue  in  tail  do  any  act  towards  carrying  the  contract 
or  agreement  of  their  ancestor  into  execution,  it  will  then  become  binding 
on  them,  and  they  will  be  compelled  in  equity  to  perform  the  covensuit  f^r 
further  assurance  in  specie.  Bmm  v.  Aoss,  1  Ch.  Ca.  171.  See  farther,  pagea 
i(i;i.  ivH).  yisf,  post. 
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bim,  as  tenant  in  tail^  to  make  a  good  title  by  suffering  a  reco- 
very, it  was  said  that  the  court:  of  Chancery  would  not  point 
out  what  title  the  mortgagor^  should  make^  but  woi^d  decree 
him  to  make  such  title  to  the  mortgagee,  as  hewas  capable  of 
doing ;  and  accordingly,  that  court  directed  a  good  title  to  be 
Blade  by  the  defendant  to  the  plaintiff. 

•  *  ^  *  • 

And,  in  some  instances,  persons  who  have  no  beneficial  in-  ^f  ^nmigmgeM 
terest  in  lands  mortgaged,  may  become  mortgagors,  by  virtue  benefid^  iur 
of  a  power  or  the  like.     And  of  persons  who  may  be  mort-  '*^*^^- 
gagors,    although    they  have   no   beneficial    interest   in   the 
hud,  &c.  mortgaged,  some  are  invested  with  that  capacity,  by 
express  authority  from  those  through  whom  they  derive  such 
power ;  others  receive  that  capacity,  as  involved  in  other  capa- 
cities of  a  more  enlarged  and  efficient  nature;   and  others, 
again,   are  clothed  with  that  capacity  by  inference  of  law  or. 
eqpity,  resulting  from  the  evident  intention,  that  such  capacity 
should  be  annexed  to  the  character  of  the  person  invested  with 
such    power,   the   object    for.  which   such  interest  was  con- 
ferred, not  being  attainable  without  that  power^  being  implied. 

Trustees,   empowered   expressly  by  virtue   of  settlements,  Bytrugiees 
deeds  of  trust  for  discharging  of  debts,  and  the  like,  to  raise  p^wen. 
money  by  mortgage,  fall  under  the  first  class  of  mortgagors 
last  mentioned  (e). 

Under  the  second  class  of  mortgagors,  last  alluded  to,  those       [  ^I    ] 
persons  are  included,  who  are  invested  with  powers  of  sale,  iaciudesa power 

--  to  mortgage* 

•   (£)  Morti^ages  by  trostees,  wbo  have  power  to  raise  money  by  sale  or  Doort-   Mortgage*  by 
•fife,  Bost  of  necessity  be  deficient  in  what  is  generally  considered  an  essential  ^^^^^f^» 
article  in  every  mortgage  transaction,  namely,  the  covenants;  for  they  cannot      [  61  4^  J 
-be  ezpectfed  to  enter  into  any  stipnlations  or  agreements  concerning  the  pay- 
ment of  the  mortgage  money,  the  validity  of  the  title,  'SiC    But  there  does 
not  appear  to  be  any  well-founded  objection  to.  the  mortgage  on  that  account. 
A  pnrchaser  oanpot  resist  specific  performance  of  his  contract  merely  for  the 
want  of  covenants  for  the  title.    The  covenants  entered  into  by  the  prior 
owners  mn  with  the  land,  and  may  be  taken  advantage  of  by  all  snbseqne^it 
.  possessors,  tlipugh,  as.  it  should/Sfem  they  have  bnt  part  only  of  the  lands  over 
which  the  covenants  originally  extended.    Twynam  v.  PtcJbard,  S  Bam.  Sc  Aid. 
111.  Hence  it  behoves  the  intended  mortgagee  to  look. well  into  the  title  of  the 
-trastees,  and  their  settlor  or  devisor,  prior  to  the  advance  of  his  money.    Bnt 
'  the  title  being  good,  it  is  presumed  he  may  be  compelled  to  accept  it  with- 
OBt  any  mortgage  covenants,  merely  with  covenants  by  the  trustees,  tl^at 
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for  the  purpose  of  raising  inoney  for  payment  of  portionsi 
debts,  &c.  For  a  power  to  sell  /br  tuck  purposes^  imp&s  a 
power  to  mortgage  (6),  which  is  a  conditional  sale  (f). 

The  word  <«  pro-  The  third  class  above-mentioned,  comprehends  trustees  upon 
^owtr  to  morf.  trust  to  raise  money  out  of  the  retds  and  profits  of  lands  for 
^''«'*-  meritorious  purposes,  or  within  a  limited  time»    Such  persons, 

(&)  SP.Wms.  ^. 


tliey  have  not  incambered,  and  that  they  wlU  do  any  further  act  for  the  nore 

satisfactory  assiirance  of  the  premiaes  to  the  mortgagee  to  the  extent  of  fheir 

Use  ^'covenant  power.    The  nse  of  the  covenant  for  payment  of  the  money,  is  to  gWe  the 

for  pttymeut  of  niortgagee  an  action  of  covenant  on  non-payment  of  principal  and  interest, 
ttioafv. '  *     ' 

without  his  being  obliged  to  resort  to  the  circnitons  methods  which  are  open 

to  him  by  breach  of  the  condition.    It  is  a  collateral  advantage,  and  no  part 
of  the  mortgage,  and  therefore  it  should  seem  the  want  of  a  person  to  enter 
into  such  a  covenant,  will  form  no  impediment  to  the  completion  of  the  con- 
tract on  the  part  of  the  trustees,  the  mortgagors,  in  the  consideration  of  a 
court  of  equity.    But  if  tlie  person  next  entitled  to  the  remainder  or  rever- 
sion expectant  on  the  term  or  estate  of  the  trustees,  can  be  preTailed  upon 
to  join  in  the  mortgage,  it  will  be  a  desirable  object,  as  every  difficulty,  es- 
pecially with  a  view  to  any  future  transfer  of  the  mortgage,  wiU  then  be  obvi* 
ated.    In  the  fbrm  in  the  Third  Volume,  cir.  No.  12.  which  was  an  assignment 
of  a  term  of  five  hundred  yearn,  created  by  the  wUl  of  R.  D.  for  raising  and 
securing  a  sum  of  money  to  answer  the  purposes  of  his  will,  namely,  to  pay 
debts  and  legacies,  the  tenant  for  life  joined  the  trustees,  and  covenanted  for 
the  payment  of  the  money,  and  entered  into  the  usual  mortgage  covenants* 
£t  vide  post,  101,  S,  5,  as  to  mortgages  by  tmstees  and  execntora. 
y  power  to  sell      It  may  in  this  place  be  worth  observing,  that  with  regard  to  the  accurate 
'"  n  "'^'If^^^''  preparation  of  powers  of  sale  and  mortgage,  if  the  parties  intend  that  a  sale 
94ile  efter  mort-  o^y  ^^  made  after  a  mortgage,  in  order  to  pay  it  off,  that  intention  should  be 
g^f»  clearly  expressed,  as  It  is  doubtful  whether,  if  a  mortgage  be  first  made,  the 

power  will  not  be  wholly  exhausted,  so  timt  a  sale  cannot  afterward^  be  made 
to  exonerate  the  estate;  and  it  is  dear,  that  In  a  case  of  this  kind  the  mort- 
gagee cannot  require  a  sale,  even  if  the  power  authorise  a  sale,  finr  he  b  not  an 
object  of  the  power,  farther  than  as  that  power  enabled  the  donee  to  make 
him  a  good  mortgage.    When  he  has  that,  he  is  in  the  ordinary  aitoatlon  of  a 
mortgagee.    He  has  all  the  remedies,  but  only  the  remedies  of  a  nMrtgagee, 
and  therefore,  in  order  to  confer  on  the  trustees  a  power  to  sell  and  pay  off 
the  mortgage  which  they  have  made  when  it  appears  to  thens  expedient,  It 
seems  necessary  to  introduce  an  express  clause  for  that  purpose  in  the  original 
power,  as  the  readiest  means  of  obviating  the  difficulty.    See  PmUt  t.  Cimtoai 
It  Ves.  48.    Omerod  v.  HardnuMy  5  Ves.  722. 

{V)  Consequently,  where  it  was  heM  that  a  power  to  raise  a  snm  generally, 
implied  a  power  to  sell  the  estate  (fVareham  v.  Brown,  S  Vem.  155),  the  tras- 
tecs  having  that  power,  may  either  sell  or  mortgage,  ai  they  may  think 
expedient. 
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irhen  sd  entrusted  (c)»  uidess  there  be  words  to  restrain  the 
meamng  of  the  terms  rents  and  profits,  and  confine  them  ta 
•the  receipts  of  rents  and  profits  as  they  accrue  (d),  (as  if  the 
trust  be  expressly  to  pay  debts  and  legacies  or  portions,  out  of 
the  tmnual  r^its  and  profits),  mre,  on  an  equitable  construction 
of  the  settlements  by  which  they  are  constituted  trustees,  con*  - 
sidered  by  the  liberal  construction  of  these  words,  (the  land, 
and  the  profits  af  the  land,  being  the  same  thing  at  law)  (e), 
as  inyested  'therein  with  a  power  of  raising  it  by  anticipation, 
SK  by  selling,  and  consequently  mortgaging ;  these  being  the 
only  means  by  which  the  trusts,  they  were  constituted  to  per- 
form, can  be  effectually  fiilfiUed^  This,  therefore,  is  a  con- 
struction made  ia  order  to  efiectuate,  substantially,  the  end 
and  ixkteniion  of  the  parties,  whidb  intention  ought  always  to 
^de  us  in  expounding  instruments  constituting  trusts.  As  in 
the  case  of  a  devise  of  lands  to  trustees  on  trust,  out  of  the 
rents  and  profits  to  pay  debts  and  legacies,  which,  in  the  case 
pf  a  will,  authorises  the  trustee  to  sell  (/),  and  consequently  to 
mortgage  the  land  itself;  or  in  the  case  of  a  trust  created  to 
pay  portions  out  of  rents  and  profits  of  an  estate  at  prefixed 
days,  and  within  a  period,  during  which  the  same  pannot  be 
raised  out  of  the  annual  profits  {g\  which  also  imphes  a  powev 
of  sale  or  mortgage  within  thp  intention  of  the  trust.  A  trus^  v 
tee,  therefore^  in  either  of^these  predicaments,  may  be  a  mort- 
gagor ;  £br  though  the  strict  and  natural  meaning  of  the  word  Meaning  of  th* 
profits^  as  opposed  to  land,  is  annucU  profits,  yet,  in  a  more  ^  P^V^* 
enlarged  sense,  and  in  order  to  prevent  an  inconvenience,  it  is 
now  taken  in  such  cases  to  include  ^very  mode  by  which  land 
may  be  made  to  yield  profits,  out  of  which  money  so  charged 
upon  it  may  be  taken,  and,  consequisntly,  to  include  sale  or 
mortgage.  And  this  construction  has  prevailed  ever  since  the 
time  when  Lord  Somers  presided  in  Chancery  (o). 

(e)  Jflttf  V.  BtnkSf  3  P.  WnM.  1.  (/}  Ungan  v.  Foley,  9Ch.  C«.205. 

ICb.  Ca.176.    Pre.  Cb.  d95.*S96.  lYem.  104. 

(d)  An  bdr,  aa  weU  as  the  chUdren  (g)  BodtAoicM  v.  Middktm,  1  Ch. 

portioned,   may  insist  npon  a  sale.  Ca.  175.-»[  Afterwards    revived    by 

t  Vem.  4fl.    Vide  OXmto  ▼•  Okeien,  Lord  Combary,  and  dismissed  on  an-r 

lAtlL.550,  other  point.    lCb.Ca.  208.   See  also 

(<)  Co.  litt  46.  Ctwey  v.  Appkttm,  1  Ch.  R.  «40.— £tf .] 


,i^ 


'  (O)  A  period  of  about  ISO  years  since.    Tlie  case  in  wliicb  his  Lordship 
aUoded  to  this  doctrinCi  was  that  of  Sheldon  v.  Dormer f  %  Vcm.  310,  where  it 
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Here  two  points  obviously  offer  themselves  for  our  consider- 
ation. 

Firsts  in  what  cases  money,  charged  on  lands  for  such  pur- 
poses as  those  to  which  we  have  above  aDuded,  may  be  raised 
by  mortgage. 


was  held,  that  there  being  a  tnist  for  raisiog  portions  out  of  the  rents  and 

profits,  the  lands  might  be  sold. 

Jf  'fi^ld  of  en-'       It  is  also  observable,  that  it  appears  to  have  been  held,  that  a  power  to 

ment  cimfnB'  enter  into  possession  of  an  estate  in  case  of  non-payment  of  the  portion, 

l>oio€r  to  mort'  legacy,  &c.  which  has  been  charged  thereon,  and  to  retain  snch  possession  till 

^^^*  the  charge  be%  paid,  will  be  equivalent  to  a  power  to  raise  the  barthen  by  the 

^  DO  9  J      profits  of  the  lands,  taking  the  word  "  profits*'  in  its  most  extended  import 

if  that  constrilction  be  not  inconsistent  with  the  Intehtion  of  the  parties.    Thus, 

in  the  case  of  Baron  v.  Clarke^  Mich.  5  Anne— A.  being  seised  in  fee  of  an 

estate  at  M.,  and  of  another  in  reversion  at  E.,  devised  the  estate  at  M.  to  his 

wife,  and  after  her  death  to  his  eldest  son  and  his  heirs,  npon  condition  that 

he  would  pay  the  plaintiff,  who  was  a  daughter,  12002.  in  twelve  months  after 

the  death  of  one  £.,  which,  if  not  paid  within  the  time,  the  daughter  might 

enter  into  the  estate  at  £•  till  payment.    The  devisor  died  soon  after,  and  >o 

did  E. ;  and,  at  the  expiration  of  twelve  months,  a  bill  was  brought  for  a  sale; 

and  the  court  ^s  of  opinion,  that  the  time  appointed  for  payment  being  twelve 

months  after  ||)e  death  of  £.,  that  time  being  come  the  money  ought  to  be 

paid,  and  there  being,  no  way  of  doing  that  but  by  a  mortgage  or  sale  of  the 

reversion,  the  one  or  the  other  must  be  decreed,  and  a  sale  was  decreed 

according  to  the  prayer  of  the  bill. 

So  in  another  case  where  lands  were  limited  to  three  females  for  their  re- 
spective lives  and  jointures,  with  remainder  to  H.  M.  for  life,  with  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tall  male,  apon  agreement  that  if 
H.  M.  at  his  death  should  have  only  one  daughter  by  his  wife,  and  bo  son,  then 
the  persons  in  remainder,  except  the  jointresses,  should  pay  unto  such  daughter 
the  sum  of  fOOO/.  at  one  entire  payment  at  Midsummer  then  next,  after  she 
should  be  sixteen,  with  a  power,  in  case  of  non-payment,  for  the  daughter 
to  distrain  the  lands  for  the  same  with  damages.  An  only  child  of  the  marriage 
after  the  death  of  her  father,  attained  the  age  of  sixteen,  akid  married,  and 
afterwards  she  and  her  husband  brought  a  bill  for  raising  the  portion  of  20002- 
by  sale  of  the  premises,  it  was  insisted,  that  she  ought  to  take  her  portion  oat 
of  the  rents  and  profits ;  for  that  the  lands  subject  to  tlie  portion  beyond  the 
jointures  were  but  1S02.  per  annum,  and  the  more  because  there  was  not  any 
express  power  given  to  the  trustees  to  sell  by  the  settlement,  nor  Co  the 
daughter  to  enter  and  hold  till  she  was  satisfied,  but  only  a  bare  power  to 
distrain.  But,  inasmuch  as  the  portion  was  to  be  paid  with  damages  at 
sixteen,  and  the  plaintiff  was  twenty  years  old  when  she  married,  and  as  the 
portion  yras  no  more  than  tl^e  marriage  portion '  of  her  mother,  the  Lord  Chan* 
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Secondly,  iHt  what  time  such  money  may  foe  raised. 

.  First,  no  express  mention  need  be  ,made  of  a  specific  time  V  yearly  pro^ 
to  bring  a  case  withm  thi^  rule  of  construction,  as  it  is  sui-  gwnujUidiitime 
fident  if  enough  be  said  to  furnish  the  court  with  a  reasonable  ^^^g^^^j^' 
eround  to  smrffest  the  period  which  must  have  been  intended.  "w<'*»  ^  \V^ 

o  -oo  r.   •  may  be  tmplieiL 

Thus,  in  the.  case  of  Trafford  y.  Ashton  (A),  the  trust  of  a  term 
of  99  years,  limited  after  an  estate  for  life  to  husband  and  wife 
in  a  settlement,  was  declared  to  be,  that,  if  A.  the  tenant  for 
life^  should,  die  without  issue  male,  and  should  leave  one  or 
more  daughters,  then  the  trustees  should,  out  of  the  rents 
and  profits,  raise  80QQ2.  for  the  daughters  of  that  marriage,  [  64  ] 
as  soon  cts  canvenienikf  might  be,  widiout  limiting  any  express 
time  when  the  portions  were  payable.  Husband  and  wife  were 
Iwth  dead,  and  one  question  was,  whether  this  8000/.  should 
be  raised  otherwise  than  out  of  the  yearly  rents  and  profits. 
And,  it  was  held,  that  it  should  be  raised  by  sale  or  mortgage. 
And  the  principal  reason  was,   because  the  words  profits  of  ^ 

lands,  especially  when  to  pay  debts  or  portions,  implied  any 
profits  that  the  land  woiild  yield  either  by  selling  or  mortgaging. 
And  it  was  said,  that  Aere  was  a  certain  time  named  for  pay- 
ment of  the  portions,  and  that  impUed,  though  not  expressed, 
viz.  they  were  to  be  paid  (is  soon  cts  conceniently  might  be; 
now,  that  was  presently,  for  .the  daughter  being  twenty-one,  at 
the  death  of  teqant  for  life,  and  marriageable,  it  was  then  con- 
venient. And  it  was  decreed,  that  the  portions  should  be 
raised  by  sale  or  mortgctge,  as  should.be  agreed  by  the  master 
and  the  parties. 

And,   although  the  authorities  (i)  on  this  head  of  equity  XfrenU  cannoi 
coQune  this,  implication  of  a  power  to  raise  profits  by  anticipa-  reuMaNe^me, 

mortgage  wtay 
:  ^  made* 
(Jk)  1  P.  Wms.  415.    Et  vide  Sir      ▼.  Diaean,  1  Ves.  41.  and  see  1  Yes.  94. 

Jtfai  Ta&at  ▼.  Duke  of  Skrewfibury,         (i)  1  Atk.   550.     t  P.  Wnu.  669. 

GUb.  Rep.  Eq.  89.    Prec.  Chan.  394.     't  Vera.  72.  669. 

Gi6Ma  ▼.  Moatford,  1  Ves.  485.  Bainea 


ccilor  declared  that  he  would  pfresnme  it  to  have  been  the  intention  of  the 
pvlies  that  the  poctioli  shonM  be  raised  by  the  trnstees  on  the  day  appointed 
feriu  payment,  and  as  the  remainder-taan  refosed  to  pay  it,  and  a  sale  was 
payed,  he  wo«ld. decree  a  sale  accordiogly.    AfasMy  v.  MeyneU,  9  Vera.  1« 
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tion  on  mortgages,  to  cases  wfaeie  some  partkidar  tiaie  is  n«b 
tioned  or  alluded  to  (as  in  the  last  case)  for  the  pigment,  at 
which  period  the  profits^  if  taken  as  tjiey  ordinarily  accrue,  will 
not  effect  the  purppses  of  the  trust;  wd  certainly  courts  have 
laid  great  stress  upon  that  circumstance,  as  authorising  them 
to  enlarge  the  power  of  the  trustees ;  yet  the  principle,  it  seems 
to  me,  may  be  extended  farther,  viz.  to  all  cases  where  the  in-r 
tention  of  the  parties  and  purppse  jto  be  effected  cannot  be 
brought  about  within  a  reasonable  time,  ^nle8s  by  such  antid? 
pation.    Thus  in  the  case  of  Stanhope  v,»  Thaeier  (i)^  where 
lands  were  conveyed  in  setdement  to  trustees  and  their  heks  to 
iJhe  use  of  A.  for  Ufe,  then  to  B.  for  life,  remainder  to  C«  their 
son,    for   99  years,   remainder  to  his  intended  wife  for  her 
jointure^  remainder  to  the  first  and  oth^  sons  of  the  mavriage 
in  tail  male  successively,  remainder  to  the  daughter  apd  daugh^ 
ters  of  that  marriage,  and  the  heirs  of  thei^r  bodies  tiU  they 
should,  out  of  the  rents,   issues,  and  profits  pf  the  same  pre- 
mises, have  raised  and  received  the  sum  of  ^000/.  with  remain- 
der over  after  the  said  sum  raised.    The  CQU|-t  having  deters 
mined,  that  the  limitation  to  the  daughters  was  but  a  security 
till  that  money  was  raised,  h^d,  that  the  30002.  being  to  be 
raised  out  of  the  rents,  issues,  and  profits,  if  the  ordinary  or 
[  6$  ]      annual  rents  and  profits  of  the  lands  would  not  f^dae  the  money 
in  a  convenient  time  fp  answer  the  intent  of  the  settlemefdf 
which  was   to  provide  portions  for  the  daughters,  the  same 
might  be  decreed  in  a  court  of  equity  to  be  reused  by  sale 
or   mortgage    thereof,  which  were  the  extrpu^rtfinary  profits 
of  the  same  lands ;  for,  otherwise,  if  the  daughters  should 
be  confined  to  raise  the  3000/*  out  of  the  annual  rents  and  pro- 
fits only,  they  would  be  eating  out  their  portions,  and  might 
never  have  any  sum  adequate  to  the  provision  intended  for 
them  (h)« 

(k)  Free.  Chan.  485. 


RgnU  WMil  (H)  So  in  Wwrbmrtim  ▼.  Wwrhurtm,  1  Bro.  Par.  Ca.  34.  a  tnnt  term  wu 

^"^iZi!^  **  created  for  the  purpose  of  raising  portions  out  of  renta  and  profits,  and  it  wss 

*  decreed  that  the  portions  8lH>ald  be  raised  by  sale  or  mortgage  of  the  trof| 


^rnl•  And  in  another  case  where  a  person  had  a  power  *'  from  time' to  time, 
and  at  i^l  times  to  mortgage,  engage,  or  otberiti^e  charge  all  and  every  tho 
prei9i9(BS,  or  any  j^  ^thercof  with  the  p^yp^t  pf  aU  of  any  of  his  d^^  ^ 
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And  a  trust  created  by  will  for  paypient  of  debt9  (I),  whether  Trust  hywiato 
they  be  simple  contract,  or  specialty  (for  as  (b  the  trust  both  ^  p^J^  ^ 
are  on  a  footing,  though  there  be  no  term  created  for  that  •!w»tgr«(jr«(i)- 
purpose),  gives,  in  a  court  of  Equity,  inadentally  authority  to 
make   a  mortgage  or  sale;  because  the  estate,  by  virtue  of 
such   devise,  becomes   a  tjrust,  and  such  court  having  juris- 
diction to  liquidate^  after  Uquidatipn  can  give  interest  for  the 
debt. 

Then  the  debt,  being  a  gross  sum  with  the  interest,  becomes  jkin  the  debt ' 
an  incumbrance,  and  a  mortgage  may  be  made  to  pay  it  off;  JJJ^^J'^Sl*^**' 
and  in  such  case,*  the  creditors,  if  not  paid,  can  have  no  relief  cimbrwMe. 
but  by  application  to  a  qourt  of  Equity,  because  they  can  have 

(I)  EM  ifBaihy. Bn^ttrdf  f  Ves.  587.  Cook ▼.  PorioNf, Free.  Chan.  I84. 


olkenriie,  as  hesbonld  thiokfit;''  and  he  exercued  this  power  by  charging 
ptrUdn  {Milts  of  the  eetates  wkh  the  payment  of  portions  to  liiB  grand-childrei|, 
to  be  paid  at  twenty^ne,  or  marriage,  with  reasonable  maintenance  m  the 
mean  time.    It  was  held,  that  die  portions  should  be  raised  by  sale  or  mort- 
gage, and  not  by  perception  of  rents,  because  it  conld  not  thereby  be  received 
HI  any  reasonable  time,  and  the  party  entitled  miglit  be  abridged  of  lialf  the 
value  of  the  portion  by  that  manner  of  raising  it.    Keihf  ▼.  BelleWy  1  Bro..Par. 
Ca.  20^4    But  where  a  trost  was  to  raise  oqt  of  the  rents  and  profits  of  the 
premises,  or  by  sale  or  mortgage  thereof,  a  certain  snm  for  the  portions  of 
yonnger  children,  with  a  direction  to  pay  to  the  first  tenant  for  life  when  he 
should  attain  21,  the  rest  of  the  rents  and  profits,  if  any  should  remain  ia 
thrir  hands  after  payment  of  his  debts,  and  the  money  intended  for  his  younger 
children  as  aforesaid;  it  was  held  that  the  accumulated  rents  and  profits^ 
which  had  arisen  from  the  rents  during  the  minority  of  the  tenant  for  life, 
were  first  applicable  to  the  payment  of  the  portions,  and  that  the  deficiency 
only  ooirid  be  raised  by  sale  or  mortgage,  die  Y.  C.  observfaig,  that  this  tes- 
tator had^apresdy  stated,  that  the  first  devisee  who  attained  21,  tbonld  take 
such  accumulated  rents  and  profits  only  as  should  ^remain  after  satisfying  the  v 

portions,  and  of  consequence  must  have  intended  that  the  accumulated  rents 
and  profits  should  be  first  applied  in  payment  of  the  portions.  Wcriir  ▼. 
Httfdkhwm,  1 8hn.  ft  Stn,  276.  8.  C.  on  other  points,  S  J.  B.  Moore,  145* 
1  Bam.  ft  Cress.  721. 

(I)  And  as  to  the  words  which  create  a  trust  to  pay  debts,  it  was  decreed  fVkai  word» 
Vy  Liord  NotUq^am  in  one  case,  that  where  a  person  devised  in  these  words,  ^^"^  irmito 
**  my  debts  and  legacies  being  first  deducted,  I  devise  all  my  estate  real  and  '^ 
personal  to  I.  S.,**  it  amounted  to  a  devise  to  seU  <and  consequently  to  mort- 
gage, aste,  60.)  ftnr  iht  payment  of  debts.    Newmtm  v.  Joteasa,  1  Venu  42f« 
^vide3Meriv«3lf.. 
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'  no  action  against  the  heir,  or  against  him  and  the  devisee;  and 

.      then  v^hen  lall  or  any  of  the  creditors  join  in,  or  bring  abiU 

for  satisfaction  of  their  'debts,  and  to  have  a  performance  of 

the  trust  by  sale  or  mortgage,  from  the  moment  the  mortgage 

is;  made,,  that  also  it  is  dear  carries  interest. 

Tnuteeanutt/  .  Aod  as  the  Court  of  Chancery  will,  upon  biDs  brought  by 
mment  of  Creditors,  decree  money  to  be  raised  by  mortgage  or  sale,  so 
w^i^M^  they  will  support  trustees  who  mortgage  without  such  decree 
dicree,  "^  first  had,  if  it  be  /airly  iUme;  for  the  trustees  need  not  wait 

^  •*  -  for  V  a  decree  of  the  court,  if^hich,  if  it  were  necessary,  would 
.  oblige  every  person  to  come  there,  but  they  may  do  it  without: 
And  this  is  plain,  if  we  consider  the  nature  of  a  decree  of  that 
court,  for  such  decree  does  not  crecUe  or  give  a  right,  but 
only  enforces  an  execution  of  a  trust  and  power  before  sub- 
sisting. 

Howeqmtycu  ^  And,  in  allowing  interest  in  such  cases,  equity  acts  by  analogy 
^<«*  oTfiic/k'  ^  ^^  proceedings  where  creditors  are  left  to  their  legal  re- 
^^'*  medy ;  for,  if  a  bond  creditor  bring  an  action  against  the  heir 

at  law,  or  against  him  and  the  devisee  jointly,  and  (since  the 
statute  of  fraudulent  devises)  if  the  heir  in  case  of  descent,  or 
heir  and  devisee  joining  in  case  of  a  devise,  come  in  and  con- 
fess real  assets  (which  in  justice  they  ought  to  do),  in  that  case 
judgment  goes  against  them  for  the  debt,  to  be  levied  out  of 
the  estate  ;  but,  because  it  cannot  be  known  how  much  the 
value  of  the  land  descended  or  devised  is  per  annttm,  there 
issues  a  writ  of  inquiry  to  the  sherif]^  and  the  judgment  pro- 
ceeds,  that  the  sheriff  shall  deUver  the  lands  to  the  plaintiff 
donee  debitum  predictum  levaverit ;  then  the  sheriff  makes  an 
inquiry  in  nature  of  an  extent,  fixes  the  extended  value,  which 
is  always  much  below  the  real  value  of  the  lands,  and  delivers 
them  to  the  plaintiff  according  to  that  value.  The  remedy' 
jthat  the  heir .  and  devisee  have,  is  by  scire  facias,  to  have  an 
account  and  the  lands  delivered  back.  But  a  court  of  law  will  do 
that  only  according  to  the  extended  value  by  the  sheriff;  there- 
.  fore,  the  heir  and  devisee  must  come  to  a  court  of  equity  to 
have  it  extended  according  to  the  real  value,  and  to  have  it 
.back  afterwards :  but  the  court  wiU  insert  terms,  namely,  upon 
paying  interest ;  for  a  court  of  equity  will  not  extend  its  power 
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•  •  -        ,» 

to  assist  the  heir  at  law  or  devisee,  but  according  to  equity,  by 

making  him  answer  satisfaction  and  do  justice. 

The  declaring  an  estate  "  to  be  chargeable  (w),  and  to  stand  P&wef  to  par- 
charged  with  the  raising  a  sum  of  money  for  the  benefit  of  pQ„gf  ^  ^^g^ 
children  unprovided  for,  in  such  manner  and  in  such'propor-  J|i  *2  ^2»5S?^* 
tions,  as  the  survivor  of  the  father  or  mother  should  appoint,*'  *«»*• 
would    not    only  include  a  power  of  raising  the  money  by 
mortgage  or  Sale,  but  a  certain  determinate  time  for  raising  it. 

And  portions  may  be  raised  by  mortgage,  whenever,  by  coit-  '''**\J*'^*'f['Ji 
stniction  of  law,   they  become  payable  ;  forj  from  that'  time  and  wktn  tkt$ 
they  bear  interest,  but  not  l^efore,  imless  there  be  a  special    **'••*'    • 
provision  to  that  effect  on  limiting  them  \  because  portions  do     '[  67  ] 
not  carry  infterest  as  due  thereon  by  virtue  of  their  own  intrin- 
sic nature,  but  in  respect  of  forbearance  of  payment,  .  as  in 
case  of  any  other  liquidated  sum  due  (k). 

(m)  Gnen  w.  BelehUr^  1  Atk.  505. 


(K)  Interest  is  payabte  on  portions  from  the  time  they  become  doe.  Prim-  As  io  imiere^i 
T9U  V.  Taylor^  1  Bro.  Par.  Ca.  23.  HaU  v.  Carter ^  2  Atk.  357,  notwithstanding  •»  J»w*«wu. 
that  time  may  arrive  daring  the  minority  of  tlie  children.  Lgdm^  ▼.  Lydomf 
14  Ves.  558;  and  a  portion  wiU  carry  interest  from  the  time  that  it  might  have 
been  raised,  and  an  inquiry  will  be  directed  to  ascertain  ihat  time.  BageweU 
T.  BagtweUj  3  Bro.  Par.  Ca.  51  ;  bat  so  long  as  portions  remain  liable  to  a  con* 
tutgeocy  interest  will  not  be  payable.  Rerethy  v.  NewUmd,  post,  91.  A  por- 
tion may  vest  at  twenty-one  in  the  parent's  life-time,  and  from  that  time  it 
win  bear  interest,  although  it  be  not  raisable  till  after  the  parent's  death, 
1  P.  Wms.  480.  14  Ves.  558.  et  vide  post,  79,  and  n,  (i).  But  it  should  seen^, 
if  the  payment  of  the  portion  be  postponed  till  the  parent's  death,  it  will  not 
carry  interest  till  that  event  has  happened.    And  when  a  portion  is  to  be  , 

raised  by  perception  of  tlvs  rents  and  profits,  it  is  not  considered  as  a  gross 
sam  dne  at  a  certain  time,  bnt  a  right  to  receive  the  rents  as  they  become 
doe  ;  and  consequently  such-  portions  do  not  bear  interest  for  the  parts  which 
from  time  to  time  remain  unpaid.  8  P.  Wms.  671.  If  the  person  in  reversion 
wishes  to  redeem  the  term,  and  exonerate  the  estate,  he  cannot  do  it  without 
paying  interest  on  the  portions  from  the  time  they  become  dne.  HaU  v.  Carter, 
obi  sopra.    JSenmore  ▼.  De  Greg,  1  £<y.  Ca.  Abr.  341,  pi.  4. 

A  portion  charged  on  real  estate  carries  interest  at  four  per  cent,  GutUam  ▼.  4fter  wkai 
Holhmdf  8  Atk.  343,  from  tlie  time  tlie  portion  ought  to  be  raised  and  paid,  ^^* 
althovgh  Interest  Lb  not  mentioned,  Pomfrett  v.  ffftadsor,  %  Ves.  487,  because  it 
.may  be  necessary  that  interest  should  be  given  by  way  of  maintenance,  for 
there  may  be  no  other.    Boycotts.  Cotton,  l  Atk.  565.    But  where  there  is  a 
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A  pmiUukr  But^  wherever  a  trust  of  a  term  for  raUng  pordons  pre- 
€d,impiUaone^  scribes  a  particular  method  for  raising  theiii»  it  implies  a  ne- 
f£^Jil!^^^  gative»  thatdiey  shall  not,  be  raised  in  any  other  way  (a):  as 
ixttnikm  mods.  jS  it  authorises  the  trustee  to  raise  and  pay  out  of  ibe  lesis 

and  profits  of  the  estates  charged^  as  well  by  leases  for  on% 
twO}  or  thre^.Uves,  or  for  any  number  of  years  determinable 
thereon^  as  for  twenty-one  years  absolute  at  the  old  rent^  a 
certain  sum  for  daughters  portions ;  for^  in  such  case^  it  is  as 
much  the  intent  of  the  settlement^  to  confine  the  manner  of 
raising  the  portion  to  leasing,  as  to  secure  any  portion  at  all, 
and,  consequently,  it  would  be  a  pkdn  breach  of  trust  to  raise 
it  any  other  way  (l)« 

(ii)  Ivy  T.  GUberiy  2  P.  Wma.  IS*  Vide  1  Ves.  94.    Lord  Hardwicke*s 

[post,  72.— £d.]     Free.  Cban.  583.  observations   oo   this   case.    £t  see 

Etelyn  ▼•  Evelyn^  2  P.  Wms.  659«  &r  John  TaJM  y.  thJu  i/  Shtmikmyf 

Jkau  ▼.  BaakSy  S  P.  Wms.  U  6.  8.  OUb.  Rep.  £q,  89. 
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i>ower  to  raise  portions  for  children  by  a  charge  on  an  estate,  that  power  ae- 
cessarily  Imports  a  discretiou  in  the  party  exercisba  the  power  to  preMrilie 
what  rate  of  interest  shall  be  payable  from  the  time  the  portion  to  be  raised  is 
payable  or  vested,  provided  It  does  not  exceed  legal  interest.  Lewis  v.  Fnke, 
2  Ves.  Jan.  511,  and  see  Boycott  v.  Cottony  1  Atk.  552.  The  coort  only  inte^ 
'feres  by  giving  fonr  per  cent,  where  no  rate  i^  specified  by  htm  who  has  a 
right  to  fix  the  snm.  2  Ves.  jun.  512.  Roe  ▼•  Fogeoiiy  2  Madd.  Rep.  457. 
From  whet  ^  cases  where  parties  sleep  upon  their  rights,  and  no  compromise  or  dis- 

time  inierett      cossion  of  their  clahns  has  taken  phce,  and  where  the  defendant  is  ignorant 
^^         thereof,  and  there  is  no  disability  on  the  one  side,  nor""  fraud  on  the  other,  hh 
terest  will  not  be  given  on  a  portion,  or  an  account  directed  of  the  renti  and 
profits  further  back  than  the  filing  of  the  bilL    Barrmgtom  ▼.  (yBrieiif  1  Ball. 
&  Bea.  180,  and  see  14  Ves.  558.    ' 
[  68  (ft  ]  (L)  In  this  case  of  Jtfy  ▼.  Gilbert,  the  true  reason  for  decreeing  the  portion 

What  if  no  time  to  be  raised  out  of  the  rents,  appean  to  have  been,  that  no  time  having  been 
SwSitli/ior-  "PP®^*®^  ^^^  payment  of  the  fortune,  it  could  not  carry  interest,  and  then  It 
turn.  could  not  be  raised  by  sale  or  mortgage,  since  either  of  those  methods  ne- 

cessarily imported  an  immediate  time  of  payment,  and  accordingly  a  right  to 
Interest.  At  the  hearing  before  the  Lords,  2  Bro.  P.  C.  468,  it  was  indsted 
on  for  the  appellants,  that  daughters'  portions  in  their  nature  required  to  be 
paid  in  gross  sums,  and  that  where  there  was  a  term  absolute  in  trust,  tbeie 
vras  an  estate  sufficient  in  law  to  raise  them  by  sale  or  mortgage,  and  that  it 
must  be  taken  to  be  the  primary  intent  of  the  parties  In  every  such  case,  that 
the  portions  should  be  paid  immediately,  since  otherwise  the  remainder-maD, 
especially  if  he  were  but  a  tenant  for  life,  might  be  starved  by  a  total  appli* 
Three'  rtdee  ^  cation  of  the  profits  of  the  estate  towards  discharging  the  incumbrance.  Bot 
eofutmeiuiH.   '   the  Lords,  after  great  consideration,  affirmed  the  decree,  which  seems  decbife 
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Whi^te  « InB  ooik»iied  »  clause,  "that  the  thistles  BhWd*  Pmwi*  to ttMii 

6tf  ifflti?  (M*  Mori* 

by  petoepdon  of  the  rents  and  profitSi  or  by  leizsing  or  t^tortr  gagcy  negittintM 
gaging.^^  aamci  raise  and  levy  the  sums  andlegadies  made  !»»<*•*••«''• 
payable  oUt  of  landiTy  amountiDg  to  30,000^.  and  shoidd  pay 
the  saitie  m  such  manlier  as  m  the  said  will  before-mefntioned.*' 
L^rd  Hardwicke  refiised  to  decree  a  sale  {o\  observing,  that 
where  a  nxata  created  a  tend  for  payment  of  debts^  tod  de- 
clared the  trust  of  that  term  to  be  by  i>ero^ption  of  rents  and 
profits,  or  bjf  leasing  or  by  mortgaging  to  raise  sufficient  mo-' 
ney  for  the  payment  of  his  debts^  k  restrained  it  ma^ely  to  a' 
payment  out  of  the  rents  and  profits ;  if  it  had  been  a  trust 
of  the  rents  and  profits,  he  said  the  term  Dught  have  been  sold 
kht  the  satis&ction  of  creditors^ 

So  it  was  held  by  Lord  Nottingham,  m  the  case  of  Coolk  v.  p»wet  to  Ut 
Parsons  {p)y  that  a  devise  to  trustees  and  their  heirs,  to  set  ^  ^^  ^^  p^^. 
and  farm  let,  and  out  of  the  rents  (without  saying  and  profits),  ^*  '^jftjj  ** 
to  pay  his  debts,  that  the  words  *^  let  and  set,  and  out  of  the 
rents  to  pay/'  were  not  sufficient  whereon  to  ground  a  decree 
for  sale. 

In  cases,  where  the  words  and  intent  of  the  parties  are  plain,  Argmmnio  of 
no  arguments  from  the  inco'nveniences  that  may  result  to  the  ^IIJJJS*|I|2U* 
objects  of  the  settlement,  from  the  prescribed  mode  of  raising  ?Jf*-2!ir*Ji*'' 
the  money,  are  of  force;  because  the  some  settlement,  which  jMritesCM). . 
otders  the  payment  of  portions  at  eighteen  or  twenty,  or,  as      L  ^  i 
soon  after  as  the  same  can  be  raised  by  the  means  pointed  out, 

{p)   Rido$i  ▼.  Earl  i^  PiymoMtk,     v,  MmdweUy  infra.    Sir' John  Tdboi  ▼. 
ft  Atk.  105.  Duke  </  Shrewobwry,  OUb.  Uep.  £q. 

(»  Pre.  Cha.  184.    Et  vide  Corbet      89. 


ef  three  points :  Jirst,  that  daughters'  portions  do  not  always,  in  their  Ba(nre, 
require  to  be  raised  at  once,  or  in  one  entire  gross  snm  -,  secondly y  that  limiting 
a  frost  term  as  a  security  for  tii^t  pnrpose,  npon  tailure  of  issue  male,  cannot 
be  anderstood  to  fix  the  contingency  as  the  time  of  payment  $  thirdly,  that 
^taere  there  is  no  snch  time  appointed,  there  will  be  no  interest  doe  for  ilie 
-fortunes,  nor  consequently  any  authority  to  raise  them  by  sale  or  mortgage. 

(M)  Lord  Cowper's  observation  on  this  is,  that  it  would  be  to  no  purpose 
lor  any  one  to  make  deeds,  if  the  argument  of  convenience  or  inconvenience 
aiioold  ptevaU  to  over-role  them.  1  Salk.  U9.  Post,  page  81,  and  note  there, 
.flea  alio  l  Ves.  km*  134* 
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might  order  tbe  payment 'thereof  at  forty  years  old;  the  same 
settlement  which  provides  a  large  sum,  might  have  provided  a 
small  simi ;  but  the  parties  would  have  had  no  right  to  com- 
plain, or,  if  they  did,  could  not  be  relieved.  In  these  cases, 
the  deed  must  determine  for  itself.  It  might  as  well  be  con- 
tended tliat,  in  such  cases,  the  trustee  might  make  a  lease,  for 
four  lives,  or  for  years  detenmdable  upon  the  death  of  four 
lives,  or  that  they  might  make  a  lease  for  years  reserving'  less 
than  the  old  rent,  sus  to  say,  that  under  such  a  trust,  they 
might  make  a  mortgage  or  sale  of  the  term. 

m  * 

Deffiaeforpa^      And,  the  same  observation  is  applicable  to  a  devise  for  pay- 
m!L  c4^'iS    ^^^^  of  debts  (q) ;  for,  by  the  words  and  construction  of  the 

y  statute  rf 

^^ff^^  ***"        ii)  iMgard  V.  Earl  of  Derby,  1  Bro.  Ch.  Ca.  311.    [1  Vc».  5«f,  ct  kifni, 
^^"^  3«5.-JErf.] 


Statute  of  frau- 
dulent detiuM* 


Cousequenee 
mid  quaHJlca' 
tioH  of  law  in 
text* 


(N)  By  the  statute  for  the  relief  of  creditors  against  frandolent  *  deTtses, 
3  W.&  M.  c.  14.  8.  S,  after  reciting  that  several  persons  indebted  by  bood, 
or  other  specialty,  had,  by  their  last  wills  and  testaments,  devised  away  their 
estates  to  the  great  prejudice  of  their  creditors,  it  is  enacted,  that  all  wills 
and  testaments,  limitations,  dispositions,  or  appointments,  of  or  concerning 
any  manors,  messuages,  &c.  or  of  any  rent,  profit,  term,  or  charge  out  of  the 
same,  whereof  any  person  or  persons,  at  the  time  of  his,  her,  or  their  decease,  - 
shall  be  seised  in  fee-simple,  in  possession,  reversion,  or  remainder,  or  have 
power  to  dispose  of  by  his,  her,  or  their  last  wills  and  testaments,  to  be  made 
after  the  25th  day  of  March,  1692,  shall  be  deemed  and  taken  only  as  against 
such  creditor  or  creditors  as  aforesaid,  his,  her,  or  their  heirs,  Sec,  to  be  iraa* 
dulent,  and  clearly,  absolutely,  and  utterly  void,  frustrate,  and  of  none  efiect 
Before  the  making  of  this  act,  a  bond  creditor  could  not  at  common  law  re- 
cover his  debt  against  the  devisee  of  his  debtor,  t  Atk.  291 ;  not  even  if  the 
debtor  bound  bis  heirs  and  assigns.  fVUson  v.  KnuUey,  7  East,  128.-  To  re- 
medy this  defect,  the  statute  was  passed,  on  the  maxim,  that  a  man  should 
be  just  before  he  is  generons.    See  also  ante,  16  a. 

An  opinion  appears  to  have  been  long  entertained,  of  which  the  textis^an 
example,  that  the.  operation  of  this  statute  is  confined  to  the ^ ease- where  a 
debtor  devises*  away  his  real  estate  from  his  creditors,  and  leaves  them  to 
chance  to  procure  their  debts,  enriching  third  persons  at  their  expence.  On 
the  authority  of  this  opinion,  it  has  been  held,  that  where  a  testator  makes  an 
express  devise  to  his  creditors,  or  creates  a  trust  for  their  benefit,  there  tbe 
statute  shall  not  have  any  effect,  however  inadequate  the  trust  may,  be  to  en- 
sure a  complete  payment,  of  their  demands.  Bath  v.  Bradford,  S  Ves.  590* 
Consequently,  where  a  testator  devises  the  yearly  rents  and  profits  of  his  es- 
tate to  trustees  to  pay  his  debts,  no  sale  or  nyortgage  can  be'decreed,  hot  tbe 
creditors  must  either  be  driven  to  the  leisurely  remedy  of  receiving  their  debts 
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Miitirte  of  ftaudulent  devises,  the  devlshig  an  edtate  for  pay*- 

uent  of  debts,  takes  the  case  out  of  the  statute,  and  then  the 

deb^  standmg  as  it  would  have  done  before  that  statute  waa 

made,  the  creditor  can  come  upon  the  real  estate  only  in  such      [  "^^  ] 

maimer  as  the  will  dhrecU.    Therefore,  where  one  devised  his 

estate  to  trustees,  in  trust  to  pay  the  yearly  rents  and  profits, 

in  discharge  of  his  wife's  jointure  and  his  sister's  annuity,  and 

m  payment  of  such  of  his  debts  and  the  interest  thereof,  as  his 

personal  estate  should  fidl  short  of  satisfying,,  and,  subject 

thereto,  to  pay  his  brother  an  annuity  of  one  hundred  pounds 

fer  ammmf  to  continue  till  after  his  debts,  affecting  his  lands, 

should  be  ]>aid  off  by  the  rents  and  profits  of  his  estate,  and, 

unmediately  after. the  payment  of  his  debts,  then  two  hundred 

pounds  per  annum,  in  lieu  of  the  one  himdred  pounds,  and  an 

additicmal  annuity  of  fifty  pounds  to  his  sbter ;  and  as  to  the 

residue  of  the  rents  and  profits,  gave  them  over ;  it  was  held, 

that  there  could  be  no  sale  or  mortgage,  it  being  the  clear 

intent  of  the  testator,  that  no'  part  of  the  land  should  be 

aliened  for  the  payment  of  debts. 

And  the  law  would  be  the  same,  if  there  were  ground,  from.  tVtm  to  teau 
whence  it  necessarily  must  be  inferred,  that  portions  were  |ii2i^'^*2^ 
meant  to  be  raised  by  perception  of  profits  (r) ;  as  if  the  leasing /*'«'«« JWJ^ 

(r)  EveUfn  ▼.  EcHpn,  f  P.  Wms.  d59«    [See  a  fuller  report  of  this  case, 
p.  9ty  S,  infra,  in  note  there.— £d.] 


year  by  year  as  Uie  rents  l>ecoine  dne,  or  lie  obliged  to  apply  to  Parliament  to 

proeaK  a  tale  or  mortgage.    This  is  the  conseqaence  "of  the  opinion  of  Lord 

lovghboroagh,  in  the  case  of  Luigard  ▼.  Derbjf^  the  case  quoted  in  the  text, 

and  of  Lord  Hardwi^Cy  in  the  case  of  BM  w.  Brwifwd,  nbi  supra ;  bat  such 

eodd  oever  have  been  the  intention  of  the  Legtslatnrey  and  therefore  Lord 

TImrlow,  in  the  case  of  Hngku  ▼.  Dtmlbeny  t  Uro.  Ch.  Ca.  114.    %  Cox  Ch.      [  70«  ] 

Ct.  I70y  aeeau  to  have  given  the  true  exposition  of  this  statute.    His  Lord- 

lUp's  opinion  in  that  case  was,  that  if  a  devise  for  payment  of  debts  did  not 

JNovide  for  such  payment  in  a  practicable  manaer,  it  would  fall  within  the 

•pirit  and  meaning  of  the  act,  and  be  therefore  void ;  and  Lord  Eldon  seems 

to  be  of  the  same  opbion  in  Betlcy  v.  EJdMy  7  Yes.  383.    Alluding  to  the  case 

af  Liaigvd  v.  Derb^,  Lord  Thnrlow  remarked,  that  if  such  a  case  should  come 

before  him,  he  would  refer  it  to  the  Master  to  state  whether,  according  to  the 

.amde  prescribed  by  the  tertstor,.  the  debU  oonld  be  paid,  and  if  die  Master 

lapoitMl,  that  the  debtaceoldaot  be  paid  by  that  mode,  he  would  comMar  U 

M  a  Ivaadalent  devise,  mttil  contronled  by  the  House  of  Lords* 
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power  for  raising  pottiona  were  restrained  '^  so  as  such  lease  or 
leases  shall  cease  and  determine,  wlien  the  money  shall  be 
raised ;"  for,  such  a  clanse  finmishes  the  strongest  argument 
imaginable,  that  the  settlor  did  not  intend  a  sale  of  die  pre* 
mises  for  the  raising  of  those  portions,  but  only  to  do  it  by 
perception  of  profits,  when  even  a  lease  thereof  was  not  to 
continue  after  the  portions  raised,  which  eould  not  be,  if  ajR»r 
those  sums  were  raised)  and  the  children  paid  off,  the  term 
was  still  to  subsist  for  a  purchaser  or  mortgagee ;  it  would  not 
be  possible  that  the  term  could  cease,  on  raisii^  the  portions, 
in  any  other  sense  or  way  than  by  raising  them  out  of  the 
growing  profits. 

Com  when  And,  in  the  case  <A  Bmnes  y.  Dixon  {s)^  Lord  Hardwidcs 

ed  by  9ale,  and  ^^^^  ^  middle  course,  and  raised  the  debts  by  sale,  and  left  the 
^rd^dmit  S*  ^^S^^^  ^  ^  P^^  ^^*  o^  ^^  annual  profits.     In  this  case  one 

reni8{o),  dcvised  his  estates  to  trustees,  and  their  heirs  in  trust,  for 

T  71  1  .        . 

■-        ^       paying  his  funeral  expences,  debts,  and  legacies,  as  far  as  the 

per^nal  estate  should  be  deficient,  then  for  raising  a  mainte* 

nance  and  education  for  his  children  until  they  attained  certain 

ages,  then  all  the  surplus  as  should  arise  from  the  rents  and 

profits  to  and  among  his  daughters,  and  aU  his  other  younger 

children  as  should  be  living,  at  their  respective  ages  of  twenty* 

one,  and  that  his  trustees  should  convey  his  estate  to  his  son 

at  twenty-three ;  he  then  gave  some  legacies  to  be  paid  afier 

the  debts  with  all  convenience,  as  the  profits  of  the  estate 

(«)  1  Ves.  41. 

WhimUgaeie9  i^)  Lord  Somers,  in  his  notes  on  the  case  ofSheUUm  y.  Dormer ^  sVeni. 
eoMpUd  with  310,  states,  thfit  iD  that  case  the  estate  oat  of  which  it  was  desired  to  laiie 
raUedbymort'  ^^^  portions,  was  charged  witli  a  sum  of  money  to  be  raised  by  the  rents  an* 
g^e.  profits,  for  the  payment  not  only  of  a  portion,  but  likewise  of  debts ;  and  in 

[  71  #  ]  all  snch  cases,  his  Lordship  states  himself  to  be  of  opinion,  that  if  the  som  ap- 
pointed to  be  raised  cannot  be  raised  by  Ihe  annual  perception  of  the  rents 
and  profits,  so  as  to  answer  the  end  for  wideh  they  were  designed,  liie  legadei 
being  conpled  with  debts,  may  be  raised  in  the  same  manner,  to  conpiy  with 
the  intent  of  the  party,  but  not  so  where  it  is  only  to  satisfy  children^  portions 
without  debts,  when  no  time  is  limited  and  the  pnfila  alone  ai«  aaflbieat  to 
discharge  them.  So  far  as  this  extra-jariicial  opinton  pMCJMds  o«m«nBplimKO 
with  the  intention  of  She  parties,  it  may  l>e  good  law ;  hat'^HfltoraiK-  it  ii 
contradided  by  the  deeasion  of  IjonI  Haniwicke  in  the. case  c[ooted'  in  the 
text. 
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jslioiild  adMnceUke  money.  On  a  bill  brought  by  tliedau^ter, 
it  was  difeeted  at  the  Retts  that  a  euffident  pait  of  the  real 
estate  skoidd  be  sold  for  payment  of  die  debts  and  legacies 
unsatisfied ;  with  this  part  of  the  decree  the  defendant,  the 
mB,  was  dissatisfied^  and,  on  an  appeal  to  the  Chancellot ,  his 
Lorddiip  delerniiBed  that  a  middle  way  was  to  be  taken,  ami 
a  sale  directed  for  the  debts,  but  the  legacies  to  be  paid  as 
Ae  rents  and  profits  should  arise ;  for  his  Lordship  held,  that 
the  last  clause  relating  lo  the  legacies  was  a  direction  that  thej 
ahouM  be  faki  out  of  die  annual  profits  (p). 

However,  the  value  of  the  estate,  and  the  length  of  time  ilr  Where  mart- 
would  take  to  raise  a  sum  charged,  coupled  with  the  object,  stbiy  be  Lanced 
Bi%ht  possibly,  in  some  instaifces,  be  material,  notwithstanding  JfjJ'^f  expreu 
the  mode  was  limited  in  express  terms.  * 

But,  where  a  mortgagee  had  lent  money  upon  an  assignment  Mortgagor  re- 
ef a  term  so  circumstanced  (q),  and  had  suffered  the  mortgagor  ^i^i^^a^*' 
to  continue  in  possession,  and.  to  receive  the  rents  Mid  profits,  •*?*'  account, 
wider  the  clause  in  die  mortgage  deed,  that  it  should  be  lawful      [  7S  1 
tor  the  mortgagor  to  take  the  jirofits  without  account  until 
default  of  payment,  so  diat  he,  by  that  clause,  was  m  iSxe 
natuve  of  a  tenant  at  will  to  the  mortgagee  (t) ;  it  was  held, 
fhat  so  much  ci  the  profits,  as  the  mortgagor  had  received; ' 
must  go  towards  die  payment  and  sinking  of  the  portions,  and 
that  the  mortgagee  must  resort  to  the  mortgagor  o^  his  repre- 
sentatives for  the  mortgage-money  and  interest ;  but,  as  there 
was  a  power  of  leasing,  the  master  was  directed  to  see  how  far 

(t)  ley  V.  Gilbert,   2  P.  Wnu.  13.      P.  C.  462.  £t  vide  68,  ante,  note  (L). 
[Decree  affirmed,  Dom.  Proc.  3  Bra*      Ed.] 


(P)  And  ilia  Lordship  said,  that  as  to  the  intention — ^there  was  not  one  case   A$  to  inietUiom* 
in  teD  where  the  court  bad  decreed  a  sale  oh  the  words  <<  rents  and  profits/' 
that  H  htA  been  i^re^abte  to  th^  tettator'a  intenttoo,  yet  the  court  had,  in 
ild  of  a  cre^Htor,  directed  a  sttk  by  a  kind  of  disoreitionary  power  or  ground 
of  law,  diat  rents  and  proAfes  in  a  win  mcaut  to  pass  the  land  itself.    1  Ves«  Profits  carrier 
ITI.    See  also  as  to  this  latter  point,  MaU  v.  C<ir<a-,  2  Atk.  357.    1  lb.  550.  f^^' 
Infra,  90.    I6kMon  ▼•  ArUoVily  1  Yes.  171 ;  and  2  Ves.  &  B.  74. 

(Q)  That  is,  where  a  nMirtgagee  had  lent  rnone]^  upon  an  assignnent  of  a 
term  created  by  the  mortgagor,  ki  virtue  of  a  power  which  anthorised  a  levy* 
ing  of  the  portion  by  perception  of  the  proto  at  they  aro&e  only. 
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the  land  might  have  been  charged  by  leaaingi  and  whethet 
any  lands  were  vacant ;  and  the  coiurt  reserved  the  consider* 
ation^  how  far  the  estate  should  be  thereby  chargeable. 

Pwpertoehtrge  If  a  man  has  power  to  charge  with  any  sum  not  exceeding  a 
to  mortgage  f  Specific  sym  mentioned,  he  may  raise  the  same  by  mortgage  («) ; 
(q't).*"*^***      for,  he  may,  notwithstanding^  charge  it  with  the  given  sum, 

and  any  lawful  rate  of  interest  besides;  because  the  intention^ 
in  such  case,  is  to  charge  the  premises  with  the  principal 
money,  and  that,  of  course^  carries  interest,  for  nobody  would 
lend  the  siun  charged  on  such  security,  if  the  law  were  other- 
wise* 

Forties  flxiMg  But  if  the  party  entitled  to  charge  or  to  give  interest  from 
court  ctuinot   '  ^he  time  the  ftmd  is  to  be  productive,  fixes  the  rate  of  interest^ 

the  Court  of  Chancery  cannot  controul  or  diminish  it  (x). 


aUerU. 


Power  Mtut  he      Persons  authorized  to  raise  money  upon  land  by  virtue  of 
taken  notice  qf.  powers,  wiD  not  be  considered  as  having  acted  in  execution  of, 

such  power,  unless  it  be  so  stated  in  the  mprtgage  deed,  or  be 
a  necessary  inference  from  the  res  gestae  between  the  parties; 
nor  will  a  court  of  Equity  relieve  the  mortgagee,  if  this  be 
neglected*  Therefore,  where  there  waa  tenant  for  life,  re* 
mainder  in  tail,  remainder  over,  under  a  settlement,  with 
power  to  tenant  for  life  by  deed  in  writing  to  charge  the  estates 
♦  ■    •       » 

(ft)  L»rd  Kiimury  ▼.  Geeryy  tSalk.  Sitwett  ▼•  Bernard,  aVes.  520.    A»- 

538.    lEq.  Ca.  Abr.  S41..C,  4.    Earl  gerHetn   w.   Martin,    1   Turn.    tSS* 

of  Both  ▼.  Earl  of  Bra4fordy  t  Ves.  Hewett  ▼.  Sforriiy  ibid.  241. — £2f.I 

587.    Eoelf^  ▼.  Evelyn^   t  P.  Wins.  {x)  GniUam  ▼.  HoOand,  t  AdL.  943, 

591.   659.    As  applied,   « Atk.  359.  et  t  Ves.  jnn.  512.    [Et  Tide  ante^ 

Boycott  ▼.  Cotton,  1  Atk.  552.    LewiM  p.  67,  note  (K>— JEif.] 
▼.  Frekey  2  Yes.  Jan.  507.    [Et  Tide 


(Q  2)  S.  P.  Roe  ▼.  Fogsomy  2  Madd.  Rep.  457,  eiting  Lewie  ▼.  Freke,  2  Vei. 
jun.  507.  It  was  argned  by  Sir  Samnel  Romllly  in  one  case,  that  a  tmst  to 
lay  ont  money  on  "  good  secority^  would  not  authorise  a  loan  oii.  mortgage, 
2  Meriv.  498 ;  but  this  doctrine  may  be  fairly  questioned.  It  is  however 
observable,  that  where  infiints  are  concerned,  the  court  will  not  order  are- 
ference  to  the  Master  whether  it  would  be  advantageous  to  lay  ont  the  money 
on  mortgage,  but  will  porsne  the  usual  course  of  directing  the  money  to  bn 
invested  in  the  3  |m*  cea/s.    Horhwry  ¥«  "Sevbaryy  4  Madd.  191* 
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m  detdement  with  SOOO/.,  and  the  tenant  for  life^  and  the  re* 

mainder-man  in  tail,  without  reciting  the  power ^  conveyed  the 

lands  in  fee  by  way  of  mortgage ;  it  was  held  in  Chancery  (y)^ 

that  the  tenant  in  tail,  joining  with  the  tenant  for  life  in  the       [  "^^  ] 

conveyance,  and  not  reciting  the  power,  it  could  not  be  taken  to 

be  a  conveyance  in  execution  of  the  power,  but  as  owner  (r). 

(y)  JenkaiM  ▼.  Kemy«,  1  Lev.  150.  t57.    S.  L.  HartL  ^95.    1  Cba.  Ca.  103. 


(R)  Appointments  deTiating  considerably  from  the  letter  of  the  powers  S^sppotUion 
«Dder  which  they  are  made,  bare  fteqaently  been  snpported,  and  it  is  more  '^  ^*^^  *"  , 
than  probable  that  a  conrt  of  Equity  wonld  at  this  day,  if  a  clear  intention  g^p^^ 
appeared  to  execute  the  power,  consider  snch  an  ezecation  as  tliat  in  the  text 
a  snbstantial,  although  a  defecliTe  execution,  and  would  relieve  against  the 
defect  in  fayor  of  the  mortgagee.  On  this  principle,  a  power  to  appoint 
estates  to  be  purchased  with  money  produced  by  the  sale  of  other  estates, 
was  considered  as  well  executed  by  an  appointment  operating  directly  on  the 
original  estates,  as  that,  it  was  said,  amounted  substantially  to  the  same  thing. 
BuUoek  V.  Ftadgate^  1  Ves.  Sc  B.  471.  And  it  has  been  held,  that  in  equity  an 
unlimited  power  to  charge  an  estate  wiU  authorise  a  disposition  of  the  estate 
itself,  in  trust  to  sell  and  divide  the  money  amongst  the  objects.  Long  ▼•  Lo*^, 
5  Ves.  445;  etTideSug.  Pow.  438.  7  Ves.  499.  12  Ves.  206.  4  Dow.  51. 
^S  Tiio.  Co.  Lttt.  589.  BuU.  Co.  Litt.  271  b.  n.  1.  tU.  2.  and  LewU  T.  UeweUyn^ 
.  1  Tnm.  104.  It  is  merely  observable,  that  consistently  with  the.  established 
rules  on  the  construction  of  powers,  a  power  to  charge  cannot  well  be  con- 
strocd  to  include  a  power  to  give  the  estate  itself.  But  the  converse  of  that 
propositiou,  that  a  power  to  grant  the  land  enables  a  charge  of  a  sum  of 
money  on  the  land,  is  easily  reconcileable,  on  the  maxim  rnqjus  emUinet  in  ss 
Mixau.  See  RobertM  v.  Dixwell,  2  £q.  Ca.  Abr.  688.  Palmer  V.  fVheeler, 
2  Ball  &  Beaty,  18. 

Before  we  proceed  to  the  consideration  of  tlie  second  division  of  this  chap- 
ter, it  may  be  useful  to  collect  into  one  view  the  leading  distinctions  afforded 
by  the  numerous  cases  on  tliis  subject. 

We  have  seen,  that  the  natural  meaning  of  the  word  profits  is  annual  pro-  q/  *hg  utord 
fits.  If  then  that  word  be  found  alone,  it  must  be  taken  in  its  natural  and  '*  profits**' 
limited  sense,  unless  the  particular  state  of  the  circumstances  requires  a  dif- 
ferent construction.  Instead,  tlierefore,  of  words  of  restraint,  there  must  be 
words  or  circumstances  of  extension,  to  make  the  term  profits  embrace  more 
than  the  yearly  produce ;  tlie  broad  expressions  to  the  contrary,  in  RawUns  ▼. 
Brothermm^  cited  2  Ves.  jun.  481.  (see  in  opposition  JAngwrd  v.  Derby,  1  Bro. 
Clu  Ca.  Sll.  and  l  Ves.  522.)  and  in  Shrewslnuy  v.  Shrewsbury,  i  Ves.  jun. 
234,  being  either  not  law,  or  applicable  only  to  the  case  of  a  will  having  tfther 
circamstances  entitling  them  to  greater  Uititnde.  £t  vide  1  Atk.  506.  If  a 
portion  be  directed  to  be  raised  by  a  giyen  time  out  of  the  rents  and  profits 
of  an  estate,  unless  annual  rents  and  profits  are  mentioned,  or  distinctly  ap- 
'pear  as  exclusively  intended  to  satisfy  the  charge,  tlie  land  itself  may  be 
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Secondly 9  as  to  the  time  at  whieh  money,,  provided  for  per* 
tions,  may  te  raised  by  mortgage  or  sale. 


Where  profits 
iriU  enable  a 
mortgage* 


[  74*] 


where  profits 
toill  not  enable 
a  mortgage. 


mortgaged,  but  if  do  time  for  payment  be  appoiated,  a  aiortgage  wiH  not  b« 
decreed,  though  the  portion  may  be  vested,  bat  it  will  be  left  to  be  raised 
ont  of  the  rents  as  they  accrue.  Nor  will  a  mortgage  be  decreed,  if  there  be 
a  power  of  satisfying  Ihe  eharge  by  another  mode,  as  if  there  be  a  power  to 
lease  the  premises ;  and  the  directing  a  gross  sum  to  be  raised  by  way  of 
portion  wtH  not  alter  the  case,  for  neitlier  the  word  **  portion,"  nor  a  direcdon 
to  raise  the  sum  in  gross,  necessarily  imports  that  it  shall  be  t^ittd  at  ooce  bj 
mortgage  or  otherwise ;  for  it  may  be  raised  out  of  the  rents  and  profits,  and 
so  laid  up  till  it  amonfits  to  that  sum.  Okenden  y.  Ohenden,  1  Atk.  551 ;  et 
vida  2  P.  Wms.  666,  Bat  where  a  term  is  limited  to  raise  portions  by  rents 
and  profits  for  younger  children,  the  heir,  it  seems,  may  insist  on  having  tb6 
portions  raised  by  sale  or  mortgage,  though  the  younger  children  object.  fTor- 
kurtoH  V,  Wttrhurtonf  t  Vem.  420. 

The  cases  prove,  that  a  mortgage  may  be  made,  1st.  Where  the  annual 
fents  and  profits  will  not  satbfy  the  charge  within  a  conyenient  and  reason- 
able time.  Talbot  y.  Shrewsbury,  Prec.  Ch.  395.  lb.  4^7.  Heycock  v.  Heycock, 
1  Vern.  256.  2d.  Where  the  legacy  or  portion  has  been  fixed  to  be  paid  within 
a  limited  time,  and  the  yearly  rents  of  the  estate  will  not  be  sufficient  to  raise 
the  whole  #ithin  that  time,  as  in  the  case  of  Gibeon  y.  Rogere,  Amb.  95, 
where  the  legacies  were  to  be  paid  within  one  year  after  the  death  of  the 
testator.  See  also  Richards  v.  Macclesfield  (cited  by  Mr.  Raitliby,  in  his  note 
to  1  Vem.  104.)  and  Offley  v.  Offley,  Pr.  in  Ch.  27 ;  in  which  latter  case  the 
term  was  so  short  that  the  ordinary  profits  would  not  have  been  sufiicient  to 
have  raised  half  the  sum  intended,  and  it  was  allowed  to  fell  timber,  and 
work  mines,  as  against  the  heir,  in  order  that  the  daughters'  portions  might 
be  raised.  Sd.  Where  it  is  in  aid  of  a  creditor,  as  lu  Baines  v.  Dixon,  1  Ves. 
42.  et  yide  2  Atk.  105.  And,  4th.  Where  the  object  of  the  trust  necessarily 
requires  it,'  as  where  fines  and  fees  of  renewal  are  directed  to  be  raised  oat 
of  rents  and  profits,  and  then,  whenever  the  occasion  for  renewal  arises,  and 
a  given  sum  can  be  agreed  on,  it  seems  absolutely  necessary  that  it  should  be 
raised  and  paid  immediately,  as  those  who  are  to  grant  the  renewal  on  tliat 
payment  cannot  be  expected  to  wait  for  a  gradual  payment  out  of  the  annual 
rents  and  profits  as  they  arise.  Allen  v.  Backhouse,  2  Ves.  &  B.  74 ;  et  vide 
Green  y.  Belchier,  X  Atk.  506.    Bootle  v.  Blundell,  infra,  903. 

On  die  other  hand,  the  word  **  profits''  has  been  confined  to  its  natural  and 
limited  signification,  1st.  Where  it  has  been  accompanied  with  words  of  a 
restrictive  meaning,  such  as  <<  anunal,"  '*  yearly,"  or  terms  of  a  similar  im- 
port.,  Anon,  1  Vern.  104.  2d,  Where  a  particular  mode  of  raising  the  money 
has  been  specified ;  for  then  that  mode  cannot  be  departed  from.  In  a  case 
where  the  trust  of  a  term  was  to  raise  the  daughters'  portions  by  the  rents 
and  profits,  or  by  making  leases  for  three  lives  at  the  ancient  rents,  it  was 
pointedly  asked  in  the  argument^Could  he  who  was  disabled  to  lease  for  less 
than  the  ancient  rents,  be  imagined  to  be  entrusted  with  a  power  to  mortgage 
6t  sell  ?  Mills  v.  Banks,  3  P.  Wms.  5.  Sd.  Where  it  is  obviously  the  testator's 
intentioD  that  his  debts  and  legacies  should  be  raised  out  of  the  yearly  rents 
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All  question^  83  to  the  time.  at.  which,  portion^  shall  be  raised,  CmUiiugeHi    > 
Ultimately  resohre  theiiMielyeg  into  mere  inquiries  yato  the  in*  vesting  of  porr 
tentikm  of  the  partiefl^  from  whom  they  are  derived,  at  the  \]^'^^^!! 
time  of  their  being  provided;  and  they  ought  always  to.  be  f^s^^f  though 
presttioed  to  have  bee;u  intended  to  be  raised  at  that  period^ 
wh»i  the  receipt  of  th^n  will  be  mOst  beneficial  to  those  for 
whom  they  are  provided,  unless  it  be  shewn  that  the  parties 
meant  otherwi$e.     Upon  this  principle  it  is  a  rule,  with  respect 
to  coiitingent  terms  for  raising  portions,  that,  whenever  all  that 
is  contingent,  annexed  tp  sUch  terms,  has  happiened,  the  term 
shall  be  considered  as  commencing,  in  tlie  nature  of  a  remain- 
d»  expectant  upon  the  estate  for  life,  which  precedes  it ;  and^ 
therefore,  a  father  is  taken  as  dead  without  issue,  whenever 
the  wife  is  dead  by  whom  he  is  to  have  issue  {at) ;  the  failure 
of  issue  male  between  the  parties  is  tantamount  to  the  decease 
of  the  father  without  issue  nude  of  the  body  of  his  wife.     The 
term  is  then  considered  ad  vesting  in  interest,  though  not  to       [  7«>  ] 
take  e£^t  in  point  of  profits  until  afte^  the  death  of  the  father ; 
for,  tli^t  he  must  djeJs  certain,  though  the  time  wheihis  un- 
certain; and  if.  the  time  .mentioned  for  the  vesting  and  pay- 
ment is  come  (viz.  twenty-one,  or  mairiage,  &c.)  the  term  may 
be  mortgaged  or  soM,  though  in  remainder  and  not  in  pos- 
session (a):   for  then  is  the  equkaUe  comihencement  of  the 
term. 

One  of  the  earliest  cases  we  meet  with  of  this  description.  Contingency 

n  ^  »r'/\i»  •  kaTvng  happen- 

is  that  of  Graves  v.  Mattison  (6),  which  was  determined  at  ed^  term  may  be 

k 

(z)  *  Tlic  term  vests  in  interest,  or  Stamforth  v.  Staniforth,  3  Cba*  Rep.   *  Term  veete, 

aiiaes  in  equity,  immediately  it  ceases  201.  et  infra,  76.  whan, 

to  be  oontiogent,  whether  it  shall  arise         (a)  3  Cba.  Rep.  819* 
or  not,  and,  therefore, in  this  respect,         (b)  Sir  T»  Jones  Rep.  SOI..  1  Eqv 

the  distinction  taken  by  Lord  Pariser  Ca.  Abr.  S36,  pi.  1.    East.  S4Car.  2. 

between  the  eases  of  Butkr  v.  Dun-  V,  fi.   No  objeotlan  because  out  of 

oombe,  and  SaciUe  v.  SamUtf  on  the  rents  aid  profits.     [See  also  Adams 

groopd  of  aU  the  profits  being  dispooed  v.  DantterSf  9  Mod.  486.    Aehion  v. 
of,  seems  of  n*  conseqaence.     See  ,  10  Mod.  401.— £d.] 

of  the  trost  estate,  wittiout  a  sale  of  any  part  thereof,  as  in  SnutU  v.  tVing, 
S  Bro*  Par.  Ca.  505.  5  TomlinVl  ed.  66.  And,  4fh.  Where  the  words  **  rents', 
twaes,  and  profits,"  stand  by  themselves,  as  in  Ivy  v.  GUbert^  t  P.  Wms.  l9^ 
cmfirmed  by  the  present  Lord  Chancellor,  in  BeU  ▼•  MUcheUon^  Suppl.  Ves. 
I.  Rep.  S31.  ' 
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tippaedfotrtOt'  conunoii  law :  diereA.  made  a  eetdeBient  to  the  useof  luni'^ 
v^Senlmee,^  Bclf  for  life^  remainder  to  the  use  of  his  first  son  in  tail  male^ 
wa^'um^.     remainder  to  trustees  for  forty  years,  remainder  to  himself  in^ 

fee.  The  term  was  declared  to  be  in  trust,  that,  in  case  it 
should  happen  that  the  said  A.  should  die  without  istue  male  of 
his  body  9  BEGOTTEN  ON  E^s  WIFE,  then  the  trustees  should  raise 
certain  given  sums  for  daughters  portions,  payable  at  the  age 
of  twenty-one,  or  marriage,  with  a  provision  for  maintenance 
in  the  mean  time.  The  wife  died,  leaving  two  daughters  and 
no  issue  male.  And  it  was  resolved  by  Lord  Chief  Justice 
Pemberton,  and  Dolben  and  Raymond,  Justices,  that  the  right 
to  the  portions  was  vested  by  the  mother's  death  without  issue 
male  in  the  life  of  the  father;  for,  otherwise  the  fiitlier  might 
live  so  long,  that  they  might  be  of  Htde  service ;  and  that  4he 
trustees,  after  the  death  of  the  iiiother,  and  in  the  life  of  the 
father,  might  sell  theur  interest  in  the  term  (although  it  could 
not  take  eiFect  in  possession  in  them,  or  their  vendee  during 
the  life  of  the  father)  to  raise  maintenance,  or  for  payment  of 
the  portions,  if  any  of  the  daughters  attained  the  age  of 
twenty-one,  or  were  married  in  hb  life-time  (&)• 

jfmiihe  whole  And  in  the  case  of  Gerard  v.  Gerard  (c),  where  A.  upon  his 
pears  to  be  the  marriage  with  B.  settled  an  estate  to  the  use  of  himself  for  life, 
tmtent.  ^^  ^^^^  ^^  j^^  lady  for  Ufe^  and  so  to  his  fir^  and  other  sons 

L  '^  J  in  tail,  and  if /he  should  die  without  issue  male,  having  one  or 
more  daughters,  then  to  the  use  of  trustees  for  five  hundred 
years,  upon  trust  to  raise  5000/.  for  such  daughter,  if  but  one, 
at  her  age  of  twenty-one  years,  or  day  of  marriage,  which 
should  first  happen  after  the  decease  of  the  said  A.  and  B.  or 
within  six  months  after  either  of  those  days  or  times,  so  as, 

that,  if  such  marriage  was  had  in  the  life-time  of  her  parents 

♦ 

(c)  S  Freem.  271.  S  Vera.  45S.  190.  Vide  StanUfwtk  v.  StmifeHh^ 
Hil.  1703.  Approved  by  Lord  Cow-  8  Vera.  460.  infra,  76.  S.  L.  and 
per,  in  Cwbett  v.  MaidweU,  S  Ch.  Bep.      Smdye  ▼.  Saadye,  1  P.  Wms.  707. 


(S)  This  case  has,  at  different  times,  been  the  siibject  of  much  attlmadver* 
sion ;  and  in  Jtenehy  y.  Newlami^  9  P.  Wms.  93,  it  was  said  by  the  ChanoeOor 
to  be  a  strange  decision,  and  not  common  sense;  but  no  donbt  scens  now  to 
be  entertained  as  to  its  authority.  Jonm  only  was  (Insentient }  and  tlie  case 
appeantohave  had  great  weight  in  the  Stthsequent  decisions  on  Uiis  sul^jectt 
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or  graiid  paients,  the  same  should  be  had  with  thefar  consent. 

A.  the  farther  died,  the  daughter  having  attained  the  age  of 

iw»ity-one  in  his  Bfe-tixne^  and  the  mother  him  surviving ;  and 

on  a  bill  preferred  by  the  daughter  to  have  her  portion  raised^ 

it  was  so  decreed ;  thai  upon  the  whole  of  the  deed  appearing 

to  be  die  intent :  for,  it  was  said^  that  although  the  first  clause 

for  payment  of  the  portions,  had  it  stood  angle,  had  been 

pretty  plain,  that  it  could  not  have  been  paid  tall  after  the  de- 

cease  of  the  father  and  molher,  yet,  by  the  subsequent  words,' 

it  seemed  to  be  intended  that  it  should  have  been  paid  in  their 

life-time  upon  marriage,  in  case  such  marriage  was  had  with 

consent;  and,  therefore,  the  words  "  after  the  dealth  of  the  f^^rdt  *^  after 

d€0ih  of  fothtr 

&ther  and  mother"  were  rejected,  in  order  to  raise  the  portion,  muivu^ika^  rt^ 
at  the  time  when,  for  the  conveniency,  and  to  promote  a  proper  ^^  * 
match  for  the  daughters  in  marriage,  which  is  the  natural  and' 
true  use  of  it»  the  same  ought  to  be  raised  (t). 


(T)  Aocordtng  to  the  strict  letter  of  the  deed,  if  the  danghter  married  in  Rumn  tmd 
the  life-time  of  her  mother,  she  conld  not  have  ciaimed  the  portion  etea  after  fr^cij^^de^ 
the  decease  of  her  mother,  for  it  was  made  payable  at  twenty-one  or  marriage, 
which  should  first  happen  after  the  decease  of  lier  snrviytng  parent;  conse- 
quently her  arrival  at  the  age  of  twenty -one,  before  the  decease  of  both  her 
father  and  mother,  rendered  the  contingency  impossible  to  happen,  and  pre- 
.yented  the  rising  of  her  right  to  the  portion.  Bnt  as  it  was  argned  by  connsel, 
and  adopted  by  the  court,  if  the  daoghter  were  not  to  have  the  portion  till 
after  the  decease  of  her  mother,  it  may  come  too  late  (as  she  was  then  twenty- 
one)  to  be'  of  any  advantage  to  her  in  the  way  of  preferment  in  marriage,  which  ^ 
was  one  principal  object  and  intent  of  portions*  Hence,  therefore,  no  room 
was  left  for  necessary  implication,  or  even  for  presumption,  that  the  parties  at 
all  events  intended  to  postpone  the  sale  of  the  term  till  after  the  death  of  the 
sorrivfng  parent,  for  the  deed  vras  incompatable  with  itself,  and  the  constrnc- 
tion  in  the  text  was  what  appeared  on  a  review  of  the  whole  deed  most  ac- 
cordant with  the  intention  of  *the  parties*  The  principle  to  be  deduced  from 
this  case  is,  that  where  there  does  not  appear  to  be  any  indication  of  an  inten- 
tion to  postpone  the  sale  or  mortgage  of  the  reversionary  term,  the  same  ought 
kunediately  to  be  directed  for  sale  or  mortgage,  from  the  time  prefixed  for  pay- 
ment of  the  portion,  and  the  vesting  of  the  interest  absolutely  in  the  trustees. 

A  similar  decision  appears  to  have  been  given  in  the  case  of  Sbmddkam  v.   Term  nuri' 
ShmOdhmM,  SSd  Nor.  S  W.&M.  tVem.OTl,  ci\ed  also  by  tiie  Master  of  tiie  f^'^^^*' 
KoUs  in  iCvef^  ▼.  EtelyWy  t  P.  Wms.  fi70.     There  hmds  were  limited  to  tiie  vivuig  pta-ent^ 
lather  for  ninety-nine  years.  If  he  should  so  long  live,  with  remainder  to  tms-  v*^^* 
teea  for  supporting  contingent  remainders,  with  remainder  to  the  wife  for  life, 
with  remainder  to  the  first  and  other  sons  of  the  marriage  in  tall  male,  with 
jreottinder  JA  default  iif  issue  nitde  to  trustees  for  ftve  hundred  years;  upon 
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Termnoi  to  be  la  the  caiie  of  Staa^forth  t.  Stamferth {d)i  decreed  at  Powif 
o/^r^'J-*  House  by  the  Master  of  Ae  Rolh,  in  the  third  year  of  the 
frntnUy  does     reign  of  Queen  Anne,  lands  were  settled,  on  the  marriage  of 

9ot  prevent  pwT"        *^  ^  ^ 

turn  being  rats-  8»  with  C.  to  die  use  of  S.  for  Hfe,  remainder  to  the  heirs  male 
rent,  x>f  S.  and  C«  and  if  it  shoidd  happen  that  the  said  S.  and  C. 

departed  this  Ufe  leaving  no  issue  male,  dien  to  trustees  for  twa 
hundsed  years  froou  the  decease  of  the  survivor  of  the  said  Si 
and  C»  for  raising  portions  for  daughters.  S.  died  without  issue 
male,  leaving  a  daughter ;  and  on  a  question,  when  the  portion 
should  be  raised  and  paid,  the  Court  of  Chancery  decreed,  it 
should  f)e  raised  and  ^aid  in  the  life-time  of  C.  (whos)^  joiatiut 
mtk  intereti*    covered  the  estate)  with  interest  firom  filing  the  bill,  and  tkai^ 

although  there  was  no  express  time  limited  for  payment  thereof^ 
and  consequently  it  might  be  intended  to  be  payaUe  only  from 
the  death  of  the  survivor  (u). 

IImU  as  to  raM-      Lord  Camden,  when  Chancellor,  made  a  similar  decision,  in 

wg  poritons  m  ;  \ 

life-time  of  pa-  the  case  of  Smith  v.  Evans  {e\  against  a  purchaser  of  the  re- 

renl  out  of  re^  .  ^  •    ^  •      ,  ^  t      ^i.  • 

vernmi  fight,  vetston,  expectant  upon  such  a  term,    in  this  case,  one,  on 

his  marriage,  settled  an  estate  of  201.  a  year  on  himself  and 
wife,  and  the  issue  male  of  the  marriage,  then  to  trustees,  for 
a  term  of  years  upon  trust,  in  case  he  should  die  without  issue 
male,  and  leave  one  or  more  daughters  Uving  at  his  death,  to 
raise  120/.  for  her  or  their  portion  or  'portionis,  by  leasing,  as- 

(d)    «  Vera.  460.    Vide  Sandys  v.  Sandys^  1  P.  Wms.  707. 
{e)  Ambl.  653.    [lb.  336.— £d.] 


^rast  to  raise  portions  for  daughters  by  sale  or  demise  of  the  premises  at  th^ 
age  of  twenty-one  or  marriage,  and  the  mother  survived  the  father  who  died 
without  issue  male,  but  leaving  daughters  who  attained  their  age  of  twen^- 
one  years  in  the  life-time  of  tite  mother;  and  the  immediate  aale  of  the  re- 
versionary term  was  decreed,  on  the  ground  that  the  tnut  was  appointed  to 
commence  immediately  on  failure  of  issue  male,  and  was  not  made  by  any 
words  there  used  to  wait  for  the  death  of  the  surviving  parent,  or  any  ether 
contingency  whatever. 
Amd  mainte-  C^)  ^^^  ^  oo  time  was  appointed  for  payment  of  the  portion,  the  court 

nance,  declared  that  tlie  daughter  was  entiUed  to  reasonable  maintenance  from  the 

death  of  her  &ther,  or  at  least  from  such  time  as  the  portion  might  have  been 
raised,  not  exceeding  the  interest  of  such  portion.  Note,  in  tJiis  case  these 
was  no  time  prefixed  for  payment,  but  there  was  an  express  pawer  of  sa)«« 
The  daughter  also  bad  attained  twenty -one,  and  was  mairied.- 
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^ffsiog,  or  mortgagii^.  The  father  died  without  issue  male, 
kayiBg  a  wife  and  daughters*  One  then  bought  ihe  reversion, 
sabject  to  die  widow's  estate  for  fife,  and  to. the  payment  o£ 
the  portions  0fter  her  death.  But,  on  a  hill  preferred  by  the. 
daughters  m  the  life-time  of  the  mother  to  have  the  money 
miaed^  it  was  so  decreed ;  his  Liordship  obBorvi^g,  that  the  old) 
rale,  with  respect  to  raising  portions  in  the  life-time  of  the. 
&ther  or  motiier,  and  the  authorities  founded  upon  it>  werei 
strictly  right  (x). 

The  reason  upon  which  these  cases  are  founded  i^  that,  by.      [  78  ] 
the  death  of  the  mother,  the  possibility  of  issue  male  is  ex-  faw  foregwMg 
tiiiet;  therefore  all  that  is  contingent  has  happened;  it  is  then  ^^'^* 
become  impossible  that  there  should  be  issue  male;  and  as  ta 
the  father's  death,  that  is  not  contingent,  but  must  necessarily 
happen ;  and  when  the  mother's  death  has  happened,  it  is  then 
the  same  thing  to  say,  when  the  father  shall  die  without  issue 
male  by  his  wife,  as  to  say  when  the  father  shall  die.  \ 

And  if  there  be  no  Cbntingency  annexed  to  a  term*  for  pro^  Porthm  boMg 
Tiding  portions,  but  the  term  is  vested  (y),  and  the   pprtion  *^^  ^^  ^ 
payable  at  a  day  certain,  then,  although  the  term  be  to  arise  vested  rever- 
in  reversion,  after  the  death  of  the  &ther,  yet,  if  the  money  be  Hfe'timeqfbQtk 
made  payable  at  a  certain  time,  a^  at  the  age  of  twenty-one,  or  '^    '*  « 
marriage,  4here  the  money  will  be  decreed  to  be  raised  in  his 


(X)  In  this  particnlar  case,  however,  tiie  portion  could  not  have  been  Contiturent 
ntiaed  in  the  lifb-time  of  the  faliier,  had  faeBorvived;  for  the  words  of  the  P^riwn  not 
•ettlcment  were  «  if  the  said  (father)  shaU  die  without  issae  male,  and  leave  Jjjj?^^/ •"/'"' 
one  or  more  daughters  living  at  his  death."     Although  by  these  words  the       r  78**1*^* 
portions  could  not  liave  been  raised  in  the  fiither's  Ufe-time,  yet  it  was  held 
by  Lord  Northington,  that  there  was  nothing  to  prevent  raising  them  in  the 
jBother'a  Ufe-tiaie,  who  was  tenant  fof  life  under  the  aettlenent.    As  to  raising 
portions  in  the  father's  life-time,  see  poat,  81.  ' 

(Y)  In  most,  if  not  in  all,  the  iastaaoes  vrhich  the  author  has  qooted,  and    Term  «  teMed 
indeed  in  all  cases  where  the  common  mode  of  lunting  terms  to  trustees  for  ''^"■'^f »  «■! 
raising  portions  is  iatrodoced,  the  term  is  a  vested  remainder  ab  inUio,  and  "esse  termini, 
not  a  contingent  remainder,  although  certain  contingencies  may  be  annexed 
la  the  vestkig  of  the  portion.    It  has  been  said,  that  until  the  term  is  absolutely 
vested  in  possession,  the  trustees  have  but  an  intertMe  termini;  this,  however, 
appears  to  be  an  inaccurate  expression ;  for  tlie  trustees  have  a  vested  in«> 
tevQftt  in  the  tena  under  .the  statute  of  Uses.  ' 
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life-dme«    It  is  said  in  Freem.  Rep.  ^%  to  have  been  so  de« 
cided,  in  the  case  otLard  Tracey\   and  the  same  point  was 
determined  in  the  case  oiHeyter  v.  Jones  {f)^  where  a  setfle- 
ment  was  made  to  the  husband  for  life,  remainder  to  the  wife 
for  Ufe^  remainder  to  the  fii^  and  other  sons  in  tafl  male  suc- 
cessively, remainder  to  trustees  for  two  hundred  years ;  and  the 
term  was  declared  to  be  upon  trust  that  the  trustees,  after  the 
death  of  the  husband  a$ul(g)  wife,  should,  out  of  the  profits, 
raise  and  pay  4000/.   for   younger  children,   at  fhe  age  of 
"twenty-one  years,  ludess  the  person  in  remainder  should  raise 
and  pay  the  same ;  and  the  term  was  decreed  by  the  Lords 
Commisssioners  to  be  sold,  and  the  portions  to  be  raised  in 
the  life-time  of  the  father  and  mother.    And  this  decree  was 
afterwards  affirmed  by  their  Lordships  on  a  re-hearing,  and 
again  upon  an  appeal  to  the  House  of  Lords. 

[ .79  ]  And,  in  such  cases  (A),  there  is  no  injury  done  to  the  rever^ 

wtereit  fr^  sioner  by  decreeing  the  money  to  be  raised ;  because  it  being 
•"^  '•"^*        then  payable  according  to  the  principles  adopted  in  a  court  of 

Equity,  it  will,  though  not  raised,  bear  interest  (z)« 

(/)  1  £q.  Ca.  Abr.  S37,  pi.  3.  l  P.  {g)   Lord  Cowper,    in    €)orhHt  ▼. 

Wms.  451.    3Freem.t73.  SCh.Rep.  Maidwell^  observed,   that  the   word 

400.    t  AUl.  358.    Et  Stmiifortk  v.  <<  and"  might  be  constraed  disjvne- 

Slmnfortkf  S  Ch.  Rep.  201.  sapra,  76,  tively,  3  Ch.  Rep.  195. 

This  was  a  case  where  a  man  came  to  (&)  1 P,  Wms,  480t  702* 
be  relieved  against  his  own  deliberate 
agreement, 

UiereH  on  in.      (Z)  And  that  interest  will  be  tamed  into  principal,   and  carry  interest  if 

^''  *  it  be  referred  to  a  Master  to  compute,  hot  not  if  the  mortgagor  has  signed 

an   acconnt  acluiowledging  so  mach   to  be  due  for  interest,    unless  there 

be  a  new  agreement  l>etweea  the  parties.     Brown  ▼.  Barkham,   l  P.  Wms. 

65t. 

Remarks  on  As  to   the  injury  done  to  the  reyersioner  by  decreeing  the  money  to  he 

ruif  respectwg    raised  by  sale  or  mortgage  of  the  reTcrsionaiy  term  in  the  life-dme  of  the 

rttitsttuF  porltouo 

oui  ofrever-      parents,  it  is  curious  to  observe  the  almost  universal  tone  of  disapprobation 

oionary  term$»     which  this  doctrine  has  excited,  and  yet  with  what  pertinacity  It  has  been 

uniformly  adhered  to  and  corroborated  by  an  unbroken  chain  of  decisions.  If 
the  reversion  might  be  mortgaged,  it  is  contended  it  might  be  eaten  up  with  in- 
terest ;  for  if  the  survivuig  parent  be  b^t  forty,  he  may  fairly  be  supposed  to 
live  to  double  that  number  of  years,  vis.  eighty  or  upwards,  and  an  accnmnla- 
tion  of  interest  on  interest,  for  so  long  a  period,  would  surely  ran  away  with 
the  greatest  part,  if  not  with  the  entire  reversion.    To  this  doctrine  also  many 
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But  although  the  above  cafles  have  been  constantly  admitted  C^min  rcbicf- 
as  the  law  of  the  Court  of  Chancery^  yet  some  great  men  have  mortgage  w 
considered  them  as  going  too  far  in  favour  of  the  heur,  at  the  ^^^l^] 
expence  of  the  ancestor;  and,  in  respect  of  the  inconveniences 
attending  these  determinations,  whereby  an  estate  maybe  eaten 
up,  and   devoured  with  interest  (because,  if  a  reversionary 
tenn,  so  circumstanced,  may  be  mortgaged,  the  portion  may 
in  time,  by  the  accumulation  of  interest,  amount  to  treble  the 
sum  intended ;  besides  which  the  mortgagee  may  foreclose,  and 
by  getting  reports  of  the  money  due,  may  make  interest  prin- 
cipal, as  it  must  be  after  the  report  confirmed,  and  d^reby  the 
whole  estate  be  swallowed  up)  (A  A)  have  seized  upon  any  words 
or  Hford  in  such  settlement,  different  from  {ormet  cases,   to 
shew  that  the  portion  still  retnained  contingent,  or  from  whence 
arguments  may  be  drawn,  tliat  the  intention  of  the  seller  was, 
that  the  term  should  not  be  disposed  of  luitil  it  came  into  pos- 
session to  distinguish  such  cases  from  those  we  have  mentioned,       [  80  ] 
and  make  them  exceptions  to  the  general  rule,  whereby  they 
might   avoid  determining  in  conformity  to  those  cases  which    . 
have  introduced  such  plain  inconveniences. 

The  first  stand  was  made  by  Lord  Cowper,  in  the  case  of  Term  veHei^ 
Corbett  y*  Maidwett  (j) ;  there  A.  the  father  of  the  plaintiff's  tuigeM  m^ 

(hh)  [1  P.  Wms.  453.—- £<!.]  portion  cootingent,  and  remainder  to. 

(I)  Salk.  159.    t  Vem.  640.   655.      Rereahy  v.  NewUmd,  2  P.  Wms.  ^93. 
SCh.  Rep.  190.    Term   tested,  bnt      t  Bro.  Par.  Ca.  487. 

Other  pernicious  consequences  are  attributed,  sncU  as  tlie  tearing  to  pieces  of 

firmily  estates,  mining  eldest  sons  of  famiUes,  selUng  off  theif  expectancies,  , 

enconraging  disobedience  in  danghters,  inciting  them  to  rash  and  improvident 

nailiages ;  and,  indeed,  says  Lord  Hardwicke,  it  is  hard  that  a  conrt  of 

EfiQity  should  enconrage  a  daoghter,  just  when  she  comes  to  fourteen,   or 

pethaps  twelve  years  of  age,  to  say  to  her  father,  '*  Come,  I  am  fit  for  my 

portion,  pray  pay  it  me,  or  I  will  marry,  and  then  I  can  compel  the  raising  of 

it  by  the  sale  of  your  estate."    But,  on  the  other  band,  the  hiconvenienco 

of  a  yonoger  child  starving  for  want  of  his  portion,  is  as  great  as  the  mjnry 

to  the  eldest  son's  estate  by  raising  the  small  pittance  of  a  portion  oat 

of  the  reversion.    Besides,  a  daoghter  may  wait  till  her  fortune  is  of  no  use 

to  her  in  the  way  of  preferment,  if  reversionary  terms  may  not  be  mortgaged 

or  sold  in  the  life-time  of  the  parents.    At  all  events  there  seems  less  weight 

)n  the  argument,  from  the  probable  disobedience  of  children  to  their  parents 

upon  obtaining  such  an  independence  in  their  life-time  when  their  fathers 

are  dead,  and  the  portions  -are  to  be  raised  in  the  l|ie-time  of  the  joint* 
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iMr^s  ^eofft;  wife,  tipon  his  marriage,  Battled  tanda  tortlie  U0e  of  tunMelf 
rotM&te  HM  for  life,  remaixider  to  trustees  for  five  Itundiied  y%Bi^  femaakle^ 
'^*  to  the  heirs  male  of  the  body  of  his  intended  wile,  and  if  he 

shouM  happen  to  die  without  issue  male  of  his  body  by  his 
wife,  and  there  should  be  one  or  more  daughters  of  their  two 
bodies,  whieh  should  be  unmarried  and  unprovided  for  at  the 
time  of  his  deadi  (a),  such  daughter  (if  but  one)  should  have 
9000/.  and  801,  per  atmum,  issuing  out  of  the  profits,  iffi  the 
portion  should  become  due,  the  portion  to  be  payable  at  die 
age  of  eighteen  ot  day  of  marriage,  and  a  power  for  the 
trustees  to  raise  it  by  sale  or  mortgage  of  iite  term;  or  precept 
tion  of  profits.  There  was  but  one  daughter  of  this  marriage, 
and  no  son,  and  the  wife  died ;  and  the  daughter,  being  aboi^ 
iStie  age  of  twenty-one,  and  married  to  the  plaintiff,  the  ques- 
tion was,  whether  the  trustees  oould  raise  her  portion  in  the  life* 
time  of  her  father  ?  and,  on  great  consideration.  Lord  Cowper, 
.  •  admitting  the  cases  and  distinctions  before  stated,  said,  that^ 

leaving  out  tiie  superfluous  words,  and  putting  in  the  wonk 
which  ought  to  have  been  inserted,  it  would  stand  thus,  "  ill 
case  the  father  shall  happen  to  die  witiiout  issue  male  of  th^ 
body  of  his  wife,  and  there  shall  be  a  daughter  begotten 
between  them,  which  shall  be  unmarried  or  ^provided  for 
*^  at  die  time  of  his  decease."  She  was  to  take  by  this  d& 
scription,  or  else  she  could  not  have  this  portion.  Now,  though 
the  plaintiff's  wife  could  not  be  then  luunarried,  yet  she  might 
be  provided  for  in  her  father's  Ufo-tiroe,  which  remained  stil) 
contingent,  because  nobody  coidd  yet  say  she  would  be  unpro* 
vided  for  at  the  time  of  his  decease.  But  the  deed  went 
farther,  and  said,  **  Thetiy^  (b)  that  was  at  die  time  of  his  de- 
[  81  ]  cease  the  said  daughter  should  have  20O0L  paid  for  her  portion, 
and  m  the  mean  time  (that  was  &om  foilure  of  issue  male  until 
payable)  the  trustees  should,  out  of  the  rents,  issues,  and 
profits,  raise  307.  per  annum  for  her  maintenance,  which  must 


it 
i( 


«ii4» 


(A)  The  words  are  "  unmarried  or  unpreferred  at  his  ulcath,'^  9  ^Tem.  656»' 
creating  a  contingency  incapable  of  determination  till  the  death  of  the  father; 
and  note,  the  daughter  was  married,  and  the  bill  for  raising  the  portion  wafc 
brought  by  her  and  her  husband. 

(B)  As  to  the  effect  of  the  word  "  then**  in  snch  cases,  see  BiMderk  t. 
Dormer,  2  Atk.  311.  Bu^g$  v.  Bensteyy  1  Bro.  Ch.  Ca.  190.  PMpei  ▼.  Fwrf^ 
ubi  infra,  96;  and  note  tnere. 


OV  THE  MDRTGAOOn.  Sill 

be  after  the  &ther*s  deatli :  fer  tfio^h  tllese  woids  '^  fm^ 
tta,  &c.^  might  be  eonstrued  by  sale  or  moftgagey  wheve  thej 
stood  alone  in  a  deed,  yet^  beii^  then-e  put  in  contradistinction 
to  mortgage,  they  mtnt  be  understood  of  annua}  profits  oidy ; 
and  that  could  not  be,  unless  you  would  let  the  maintenance9 
run  in  upon  the  father's  estate  for  fife ;  /so  fimt  it  was  pkiii  that 
the  words  in  the  proviso,  'Mf  he  in  hk  life^time  pay,  or  sufll* 
^  ciently  secure  to  be  paid,  to  such  daughter  as  ^afi  be 
•*  unmarried,"  were  there  mtium  elereci^  by  leaving  out  these 
words,  "  or  not  provided  for,''  at  the  time  of  his*  ikiCeaoe) 
and,  if  they  were  inserted,  all  parts  of  the  deed  would  be  con- 
sistent, and  this  plain  and  natural  eoastruetion  would  arise  ■ 
thereupon,  that  the  father,  at  aiRy  time  during  his  Mfei  by 
paying  her  9000/.  should  defeat  the  term  (c)r 

* 

But  we  must  careftAy  distinguish  between  casea  ¥k.e  the  pve*  OfrMmtioiiff  m 
ceding,  where  part  of  the  description  of  the  daiigbter'a  was^  freceang  e 
that  they  should  be  unmarried  and.  unprovided  for  at  the  tfaM 
of  their  fitther's  death,   and  ^ose  where  proviaion  only  ia 


(C)  lo  diit  case  Lord  Cowper  made  two  distiiietioiis,  fif«t,  tet  Uwagh  a  jj^rd  Comperes 
term  be  limited  to  commeaoe  after  the  death  of  the  father,  yet  if  the  frdtft  *»o  nOe** 
he  to  raise  ft  portioB  at  eighteen  or  marriage,  without  question  the  daughter 
shall  not  wait  tiU  the  death  of  the  father ;  bat  she  may  at  the  age  of  eighteen 
or  marriage  compel  a  sale  of  tlie  term ;  and,  secondly,  diat  if  the  trntt  of  fU^ 
trmr  for  niisinf  porcitnn  be  Ihnited  to  take  effect  In  ease  of.  the  dearih  of  fli# 
ftlher  without  israe  male  bgr  his  wife,  and  the  portion  be  payable  at  a  6x^ 
thae,  the  term  will  be  saleable  in  the  life-time  of  the  father  opon  the  death 
of  the  wife  without  issne  male  -,  for  by  the  death  of  the  mother  the  possibility 
of  issne  male  will  be  extinct,  and  therefore  all  that  is  contingent  will  have 
happened  ;  for  the  fether*s  descth  is  not  cotftingent*  Bat  his  Lordship  decidc«l 
agnott  raising  the  portion  in  the  father's  life-tfane,  because  it  depended  oit 
•a  event  which  eonid  net  he  aaoertained  antil  the  father's  death.  {See  the 
last  note. 

As  to  maintenanee  his  Lordship  held,  that  it  mast  only  hare  been  in-  MakitenMet. 
tended  hi  case  the  father  died  wkbotit  Issue  male,  lean^hig  danghterv  nvAet 
«ighteeo  and  nnnarried»  bocanie  odMVwise,  he  said,  this  abtitrditf  wo«M 
MIew,  that  the  daaghter  would  be  paid  maintenance  in  the  life-thne  of  her 
father  out  of  the  profits  of  a  term,  which  was  not  to  commence  till  after  bii 
death.  He  thought,  therefore,  the  case  too  strong  for  the  court  to  attempt  to 
get  over ;  to  do  it  would  create  great  confd^n,  and  it  woold  be  to  no  porpoae 
for  parties  to  make  deeds,  if  arguments  from  convenience  or  inconvenience 
were  to  prevail  to  over-4-ule  them. 
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made^  in  case  the  father  ghould^  In  his  Kfe^dme,  prefer  tlie 
daughters  in  marriage  with  portions  equivalent  to  those  pro- 
vided for  them  by  the  settlement ;  and  also  between  cases 
where  the  words  ^*  rents,  issues,  and  profits,**  are  pkced  in 
[  8S  ]  contradistinction  to  mortgage  and  sale,  and  are  applicable  to 
different  objects,  and  whe^  such  words  are  used  together  and 
indiscriminately^  as  pointing  out  diflferent  modes  of  raising  such 
portions;  for,  in  either  of  th^  last-mentioned  cases  Lord 
Cowper*s  reasoning  in  the  case*  of  Carbett  v.  MaidweU  does 
not  apply. 

Term  mid  por-  '  Thus  where  A.  (k),  upon  his  marriage  with  B.,  setded  his 
kutermmbe  ^'^^  ^  ^^  ^^  ^^  himself  for  Ufe,  remainder  to  the  use  of 
Tf^Jf  ff-     his  first  and  other  sons  in  tail  male,  remainder  to  trustees  for 

thirds  Ifft'time^ 

one  thousand  years,  remainder  over ;  and  the  trust  of  the  term 
was  dedai^  to  be,  that  in  case  there  should  be  no  issue  male 
of  the  bodies  of  the  said  A*  and  B*  begotten,  that  should  Uve 
to  the  age  of  twenty-one  years,  or  be  married  and  have  issue, 
and  that  there  should  be  one  or  more  daughter  or  daughters  of 
the  bodies  of  the  said  A.  and  B«,  then  the  said  daughter  or 
•  *    daughters  should  have,  if  but  one,  the  sum  of  4000^  for  her 
]>ortion,  and  if  two  or  more,  the  sum  of  5000/.,  e4ually  to  be 
divided  between  them,  at  their  ages  of  twenty-one,  or  day  of 
marriage,  which  should  first  happen ;  and  if  there  should  be 
but  one  daughter,  that  then  she  should  have  the  yearly  sum  of 
100/.  to  be  paid  her  half  yearly,   by  equal  portions  for  her 
maintenance;  and  if  there  should  be  two  or  more,  then  the 
sum  of  lOOL  to  be  paid  them  half  yearly  in  equal  shares,  tifl 
their  respective  portions  should  be  raised  and  paid ;  and  in  case 
the  portions  were  not  pud,  that  then  the  trustees,  their  execu- 
tors, &c.  should,  out  of  the  rents  or  profits,  or  by  mortgage  or 
salef  of  the  premises,  or  any  part  thereof  during  the  teem,  raise 
and  pay  the  several  portions  before  limited ;  provided  that^  if 
the  father  should,  in  his  life-time,  prefer  them  in  marriage  with 
portions  equivalent  to  those  therein  limited,  or  that,  after  his 
death,  the  remainder-man  should,  upon  their  marriage,   pay 
them  portions  equivalent,  or  that  there  should  be  no  daughter 
or  daughters  who  should  live  to  attain  the  age  of  twenty-one^ 

(k)  HebUdkmUt  v.  Cmiwrightf  Ca.  temp.  Tftlbot,  31. 
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<nr  be  married,  that  then  the  term  should  cease  and  be  void* 
B.  the  wife  died  in  her  husband's  life-time,  leaving  no  issue 
male,  but  only  three  daughters,  who  were  all  luunarried  (d)  ; 
and  one  question  waS)  whetter,  upon  this  trust,  the  daughters 
portions  were  to  be  raised  ih  their  &ther*8  life-time  ?  And  it 
was  held  by  Lord  Talbot  that  they  were;  for  that  the  term  was 
vested  originally)  and  the  portions  were  no  longer  contingent^ 
but,  immediately  upon  the  mother^s  death,  became  vested  (e)  ;  [  8S  1 
and  that  the  option  given  to  the  trustees  of  raising  either  by 
rents  or  profits,  or  sale  or  mortgage  of  the  premises,  did  not 
warrant  an  inference  (which  had  been  drawn)  that  the  father's 
death  must  necessarily  precede,  since  it  was  impossible  for  the' 
trustees  to  raise  the  portions  Out  of  the  rents  and  profits  during 
his  life :  for,  in  deeds,  it  was  usual  to  put  iii  every  way  which 
might  be  made  use  of;  but  it  did  not  firom  thence  follow,  that 
die  daughters  were  to  wait  till  the  trustees  could  make  their 
idioice  which  way  they  should  raise  their  portions ;  that  might 
be  making  them  wait  tOl  their  fortunes  would  be  of  no  service 
to  them;  and  though  the  mortgage  or  sale  was  to  be  during 
the  term,  which  was  not  to  commence  in  possession  till  the  fa- 
ther's death,  yet  the  p()rtion  might  well  be  raised  in  his  life- 
time, it  being  no  where  said^  that  the  portions  should  not  be 
raised  till  after  suoh  time  as  the  term  should  take  efiect  in  pos- 
aesrion.  Indeed,  had  there  been  no  express  authority  given  to 
die  trustees  to  sell  or  mortgage,  there  might  have  been  some 
difliculty ;  but  since  they  had  the  power  of  doing  both,  they 
mi^t  use  tilat  which  l^Ould  best  suit  the  interest  of  the  daugh- 
ters* As  to  the  proviso,  whereby  the  term  was  made  void  in 
case  the  &ther  should,  in  his  life-time,  prefer  the  daughters  in 
marriage  with  portions  equivalent  with  those  provided  by  the. 
settlement,  that  had  been  objected  to  prove  the  parties  design 
was,  that  the  portions  might  not  be  raised  during  the  father's 


(D)  la  "Regi  Lib.  A.  1753.  fo.  591.  the  danghten  are  stated  to  be  married. 

(E)  nnring  tlie  life  of  the  father  and  mother  they  were  contlngeot  by  reason 
of  the  dncertainiy,  whetlier  there  woold  be  any  issne  male  between  tliem ; 
but,  immediately  upon  the  mother^  death,  they  became  bo  longer  contingent, 
ini  abeelotely  vested  by  reason  of  the  death  of  one  of  the  parties  without 
isaoe  Bude,  which  in  a  coort  of  equity  Lord  Talbot  said  was  deemed  a  total 
iailore  of  issae  male  between  them.    For,  53. 

Vol.  I.  H 
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life,  by  reason  of  the  power  reserved  to  him  of  providiiig  f&t 
them  in  Ua  life-time  by  portions  equivalent ;  biit»'  in  that  re- 
spect, this  case  diflfered  widely  from  the^  case  of  Coriett  v* 
MaidwQtt  (t),  for  there  it  was  pas%  of  the  description  of  the 
daughter  that  she  should  be  unntiurried,  or  unprovided  for  at 
'  the  time  of  the  father's  death  ;  which  descriptioii  gave  the 
father  time  to  perform  it  dwing  his  life  for  the  reason  before 
mentiimed ;  but  this  was  no  such  description.  And  the  portions 
were  decreed  to  be  raised  with  interest  from  the  mother^s 
death,  at  which  time  they  vested* 

« 
Atnut  u  a      .  Again,  words  pointing  out  the  specific  and  precise  time 

Kttut  of  UIW  to         -  « 

irusieet  pro-  when  mouey  is  to  be  raised,  will  take  a  case  out  of  the  general 
JjJ^jjX^'*  rule;  because  they  imply  a  negative,  tiiat,  tilltiien,  they  shall 
[  S^  ]  net  b^  raised,  and  if  such  negative  words  were  added,  it  would 
be  out  of  the  question^  for  fei  declaration  of  a  trust  is  lik^  the 
prescribing  a  law  to  the  trustee,  which  is  to  be  Observed  by 
him  implicitly,  and  therein  contains  a  prohibition  to  act  othw-* 
wise  than  as  directed :  such  an  affirmation  implies  a  negativei 
in  the  same  manner,  as  declaring  the  trust  of  a  term,  that 
3000/;  be  raised,  implies ^  negatively,  that  no  viore  than  SOOOli 
shall  be  raised ;  or  as  declaring  that  younger  children  diaD  be 
paid  their  portions  at  twenty-one,  implies  thai  they  ^aO  not 
b^.  paid  before  twenty-one* 

Term  to  com-  Thus,  where,  upon  the  marriage  of  A.  widi  B.  (m),  the  fa- 

death  of  father  ther  of  A. ,  Covenanted  to  settie  lands  in  the  articles  mentioiied 

^"^^^*  on.A.  for  life,  remainder  to  B,  the  intended  wife  for  life,  le- 

portioM  qfter  maindetto  the  first  and  every  other  Son  of  the  marriage  ia 

commeneement        .11 

</  term,  por-     tail  mlde^  remainder  to  trustees  for  five  hundred  years,  upon 
marriage,  tnu    ^^  trust  therein  mentioned,  remainder  to  the  uae  of  the 

m  "^tr^s      '^*^^'  ^  ^^    "^^^  *^^^  ^^  ^^  *®™  ^^  declared,  that  the 
death.  trustees  should,  from  and  after  the  commeneement  of  the  term, 

raise  portions  for  the  younger  children  of  the  marriage,  pus.  if 

but  one  younger  child,  then  9000/. ;  if  more,  4000/L  to  be  raised 

by  the  rents  and  profits,  or  by  sale,  demise,  or  mortgage,  tmd 

payable  at  twenty-one  or  marriage^    The  marriage  took  efl^ 

•  (0  Sapre,  80.  448.  SVem.reo.  10Mod,49S.  lEf* 

(m)  Eutler  v.  DunemUf  1  P.  Wms.      Ca.  Abr.  SS9. 
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ttod  there  was  one  daughter  (f).    Then  A.  the  husband  died, 

and  his  father  settled  the  estates  on  his  daughter-in-law  B«  for 

life,  remainder  to  trustees  for  five  hundred  years,  the  reversion 

to  himself  in  fee.    The  trust  of  the  five  hundred  years  term 

was,  that  the  trusteeeT  should,  from  and  after  commencement 

of  the  term,  by  r^ts  or  profits,  sale,  demise,  or  mortgage, 

raise  9000£.  to  be  paid  to  the  daughter  at  her  age  of  twenty*- 

ene^  or  marriage,  but  there  was  no  provision  for  maintenance. 

And  on  a  bill  filed  by  the  daughter  and  her  husband  (she  being 

cmder  age)  for  the  portion,  the  question  was,  whether  it  wasi 

dien  payable,  or  whether  it  must  wait  uxitil,  the  death  of  the       [  S5  ] 

parent,  the  mother,  who  wad  then  but  forty-three  years  of  age  t 

And  it  was  held  by  Lord  Chancellor  Pari^er,  ihat  it  should  be 

ttasedproui  the  deed,  namely,  after  the  commencemettt  of  the 

term  in  possession  :  for  that  the  declaring,  by  the  trust  of  the 

term,  the  portion  should  be  rused  after  the  commencement 

of  the  term,  implied  a  negative  that  it  should  not  be  rdsed 

before  (o). 

But,  in  the  preceding  case,  Lord  Pajrker  took  a  middle  way; 
4tt9lgh  he  tefiised  to  raise  the  portion  before  the  term  came 


mm 


(V>  «ki,  it  inniirtllsiV,  cane  oate  tha 4eacri]p«l«D  (tf  a  yomigiT  child.  YmmgirMU 
—  citot daatffciar,  rntfi  fHsg <a»c bat tiie hrir or pcwm who  ukottho  ^"^'^ 
9f  io  faioqni^  ooBciileff€4  a«  a  jomgrjr  chOd;  but  that  chancier  vamt 
vp  to  the  tiOM  of  peym^it  to^  entitle  a  diild  to  a  share  of  the  portion. 
▼•  Bmir,  1 F.  Wm.  f  44.  Smt^  v.  CmrnU,  t.  BaU  A  Beat  trf ;  and 
«e  JMthiMf  «» Awl,  9  ^iM.  W1b»  44.  At  to  a  daaghter  beiaf  ceiiiMered  ae 
ai  cMeat  w^  tee  Untkwmh^rhmi  v«  Birmmdf  t  Bdea,  48A.  llto  dangMer, 
hi  ihe  cate  in  the  text,  married  the  plaintiff,  a  tradetnan,  at  the  age  of  fifteen, 
in  the  Ufe-time  and  withoat  the  consent  of  her  mother,  who  was  the  snnriving 


(O)  And  it  waa  aecerdfaigly  decreed,  that  the  portion  should  not  he  raited      [  85  4»  ] 
in  the  Hfe-time  of  the  Jointress,  nor' bear  interest  till  the  commencement  of  JO^^e  tmd  o6« 
the  term.    On  the  rehearing,  however.  Lord  Parker  (who  was  afterwards  * 


Earl  of  Macclesfield)  decreed  the  hasband  might  sell  and  dispose  of 
a  Btoiely  as  he  thought  fit,  the  wife  being  in  court  and  consenting ;  bat  this 
decfee«ppcnrt  to  here  been  made  by  consent  between  the  parties.  6  Ves.  885« 
TMa  dase  waa  afterwmrds  c^tod  hi  Brtaie  y.  BerJO^f  pest»  86  9  and  it  was  there 
admitted,  that  if  in  the  declaration  of  trusts  the  intention  of  the  party  ap« 
peered  to  be  that  the  portion  should  be  postponed  to  the  commencement  of 
the  term  in  possession,  it  should  not  be  raised,  although  the  time  prefixed  for 
pajment  had  arrived. 

H  2 
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into  possession,  he  made  the  reversionary  term  a  security  for 
the  principal  sum. 

Jiuiier  V.  Dwt-      Lord  Parker  distinguished  the  case  of  Butler  v.  Duncombe 

tmnbe^  and  iSa-    ^  - 

Me  ¥.  Saviiie^  uom  the  case  of  SavUle  v*  Sa/viUe  (»),  which  was  argued  the 
"5^"  •  ggjjjg  term,,  and  where,  upon  the  marriage  of  A.  with  the 
daughter  of  B.,  a^  rent-charge  wJas  settled!  upon  her  for  her 
jointure,  and  &  term  of  ninety-nine  years  was  limited,  to  com- 
mence after  the  death  of  A.  her  husband,  determinable  upon 
the  death  of  his  then  intended  wife,  in  trust,,  the  Better  to 
seeure  her  this  rent>-charge,  with  remainder  of  the  lands,  thus 
charged,  to  the  first,  &e.  son  of  the  marriage,  with  remainder 
to  trustees  for  five  hundred  years,  to  raise  portions  for  daughr 
ters,  if  no  male  issue,  the  portions  to  be  paid  at-  the  age  of 
sixteen,,  or  marriage^  which  should  first  happen ;  in  which  case 
his  Lordship  allowed  that  this  five  hundred  years  term  for 
portions  took  place  in  equity  firom  the  death  of  A.,  the  ninetj* 
nine  years  term  being  raised  for  a  particular  purpose  only; 
namely,  for  securing  the  rent-charge,  and  subject  to  that  trust; 
which  extended  only  to  part  of  the  profits  \.  whereas,  in  the 
case  then  in  question  {Butler  and  Duneombe's  oMe),  the  whole 
profits  of  the  estates  were  disposed  of  until  the  commence^ 
ment  of  the  term  to  the  mother  for  life,  which  distinguished  it 
from  the  case  of  SaviUe  v*  Scmlle.  But  Lord  Hardwicke  ob- 
serves, in  a  subsequent  case,  that  Lord  Macelesfield  founded 
[  86  ]  his  decree  upon  the  sitigle  words,  *'  from  and  after  the  com- 
mencement of  the  term;'*  and  indeed  the  latter  ground  of  dis- 
tinction between  a  case^  where  the  whole  profits  are  settled  inr 
jointure,  and  a  case  where  only  part  of  them  are  so  settled, 
seems  not  to  be  of  great  weight ;  for  the  same  circtunstance 
occurred  in  tiie  cases  of  Heyter  v.  Jones;  Staniforth  v.  Staai- 
forth  f  and  SnUth  v.  Evans  (o). 

But  necessary  inference,  furnished  from  the  circumstances' 
of  the  case,  being  inconsistent  with  the  design  of  raising  the 
portions,,  before  the  term  comes  into  possession,  is  sufficient  tO" 
distinguish  a  case  out  of  the  general  rule  to  which  we  have 
before  alluded. 

(»)   Cited  1  P.  Wins.  456.     8,  C.  2  Atk.  458. 
,  (»)  Vide  supra,  77,  78. 
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^   Thus,  where  lands  were  settled  on  the  marriage  of  A.  (p\  Portion  rrfuud 

.til  moihtrt  Mt" 

In  the  usual  form,  with  a  remainder  to  trustees,  and  their  heirs  time,  tknigk 
in  trust,  that,  if  the  said  A.  should  have  no  son  by  fhe  mar-  f^H^^^bwl^ 
iiage,  or  if,  having  sons,  ttey  should  all  die  'before  twenty-one,  *^"f 'jJJJIlfl^ 
without  issue,  then  the  trustees  should,  oiA  of  the  rents  and  precedes  por- 
jprofits  of  the  premises,  or  by  sale  or  leasing,  or  otherwise,  raise  to  ^  himmI  Wi 
for  the  dau^ters  of  this  marriage,  if  but  one,  25002.  payable  JJJJ^^J" 
at  twenty-one,  or  marriage,  which  should  first  happen ;  and 
should  also  raise  and  pay  the  yearly  sum  of  1002.  by  half-yearly 
payments  for  her  maintenance  and  education,  until  her  said 
portion  should  be  due,  the  first  payment  of  the  moAiAenante 
money  to  be  mctde  at  such  of  the  said  half-yearly  feasts,  as 
should  next  happen  after  the  estate  so  limited  to  the  trustees  as 
aforesaid  should  take  effect  in  possession^  together  with  &rther 
provisions  if  there  should  be  more  daughters  than  one ;  par- 
ticularly  if  more  tJian  -ftree,  that  the  trustees,  &c.  shoidd  stand 
seised  of  the  premises  for  the  benefit  of  all  and  every  of  the 
daughters,  to  be  divided  amongst  them  equally,  as  tenants  in 
common,  and  of  their  respective  beirs  and  assigns  for  ever. 
The  husband  died,  having  left  no  issue  male  by  the  marriage, 
and  but  one  daughter,  who,  being  twenty-one,  filed  her  bill  in 
the  life-time  of  her  mother  (who  had  her  jointure  on  the  pre- 
mises) against  the  trustees,  for  the  raising  of  this  portion  by 
sale  or  mortgage  of  their  reversionary  trust  estate,  and  also 
with  interest  from  the  time  the  same  became  payable ;  but  the 
bill  was  dismissed  by  Lord  Macclesfield,  on  a  hearing  before 
him  and  the  Master  of  the  Rolls,  upon  the  ground,  that  all 
contingencies  had  not  happened  since  the  estates  for  life  must 
all  determine  before  the  portion  eould  or  ought  to  be  raised. 
The  court  admitted  that  the  intention,  as  to  the  manner  of 
raising  the  portion  ought  to  prevail ;  but  here  the  intention      [  87  ] 
was  plain,  fi*om  the  &ct,  that  the  maintenance  for  the  daughter 
was  not  to  be. paid  until  the  trust  estate,  chargeable  with  the 
portion,  took  effect  in  possession,  and  the  payment  of  the  main- 
tenance must  be  intended  to  precede  the  payment  of  the  por- 
tion.   The  maintenance  must  determine  when  the  portion  foe- 

(p)   Drome  ▼.  Berkley,   «  P.  Wids.  485.     3  Bro.  Pari,  Ca.  457.— [l  Eq, 
C».  ^br,  9W,  pi.  7,— £a.] 


Il^  >•      -^^.^m^A         *  '      -^ 


tame  reason. 
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came  payable,  and  this  was  the  phunest  indicadon  hnaglnahte 
that  the  parties  intended  the  porti(His  should  not  be  paid  until 
the  trust  estate  came  in0  possession,  which  made  this  a 
stronger  case  than  that  of  Butler  v.  Duncambfi;  and  this  decree 
was  affirmed  on  appeal  to  the  House  of  Lords. 

^^  b.^'        The  prim^Ies  laid  down  by  Lwd  Parker»  in  tJie  case  of 
time,  and  for    Bfome  V.  Betkley,  were  followed  up   by  Lord  Haxdiricke 

(whose  general  kucMnation  was  against  raising  portions  in  the 
father's  life-time)  in  that  of  Stevens  v.  Dethid  (g)*  There  a 
question  arose  upon  a  settlement  made  on  the  Hiarriage  of  the 
defendant  i  the  first  Innitafimi  of  which  was  to  the  defimdant 
for  life,  without  impeadiment  of  w«0te ;  then  to  trustees,  to 
preserve  contingent  uses,  remainder  to  his  wife  for  li£^  re- 
nuunder  to  the  first  and  every  other  son  of  the  defendant's 
body ;  and  in  defe.ult  of  issue  male,  then  remainder  to  trustees 
for  a  term  of  five  hundred  years,^  upon  trust  that,  if  there 
sliould  be  one  or  more  daughters,  the  trustees,  their  executon^ 
or  admihiistrators,  should,  out  of  the  yearly  or  other  rents,  is- 
sues, and  profits,  by  sale,  ledse,  or  mortgage  of  the  said  map 
nors,  messuages,  lands,  &c.  or  any  part  thereof,  comprised  within 
the  said  term,  raise  and  pay  unto  such  daughter  or  daughters 
the  sum  of  2000/.  for  her  or  their  portion  or  portions,  to  be 
paid  to  such  only  daughter  (if  there  was  but  one)  at  her  age 
of  twenty-one,  or  day  of  marriage,  which  should  first  happen^ 
and  if  they  all  died  before  their  porticms  became  due,  then  ibe 
said  payments  to  cease,  as  to  their  executors  and  administrator^ 
and  to  sink  into  the  estate  for  the  benefit  of  the  person  to 
whom  the  ^version  should  belong ;  and  also,  that  such  daugh- 
ter or  daughters  should  have  out  of  the  premises,  comprised 
in  the  term  of  five  himdred  years,  such  yearly  maintenance  as 
was  suitable  to  their  dignity  and  quality,  and  that  the  residue 
of  the  rents,  issues,  and  profit?^  above  such  yeariy  mainte- 
nance, should,  in  the  mean  time,  tiU  the  portions  became 
payable,  be  received  by  such  persons  as  should  be  entitled  to 
the  reversion  immediately  expectant  upon  tlie  determination  (^ 
the  said  tertn.    The  mother  died,  and  left  no  other  issue  but 

(9)  3  Atk.  40. 
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4  daoffbtor,  who  wAs  tnorriecL    The  bill  was  brought  by  the  P^^^^tf^- 

^  •  n  J     1  ponea  till  term 

imsband  and  the  daughter  agamst  the  father  and  the  trustees^  in  postesswn, 
to  roue  the  portion  nfamediately.  I^rd  Hardwicke  observing* 
ihatthe  grounds  on  which  Ihe  portion  was  refused  to.be  raised 
in  die  case  of  Brame^.  Berkley,  both  in  the  court  of  Chan- 
•cery  and  House  of  Lords^  were,  that  nudntenance  being  given, 
OMd  by  ihe  verjf  terms  ^  the  trust  to  precede  the  forAontBfkd  not 
to  be  raisedfijill  the  tern  took  effect  in  possession,  d  fortiorii 
ihe  portion  was  n^t  due  and  payable  dQ  then.  Apply  that  to  tl^9 
<»i8e.  The  trustees  of  the  term  were,  out  of  the  yearly  or 
other  rents,  issues,  and  profits,  or  by  ^ale,  lease,  or  mortgage  of 
the  said  manors,  &c.  to  raise  and  pay:  unto  such  daughter,  &c. 
Ae  sum  of  2000/.  for  her  and  their  portion,  &c.;  and  also 
«uch  daughter  x>r  daughters  were  to  have,  out  of  die  premises, 
comprised  in  the  term  of  five  hundred  years,  such  yearly 
maintenance  as  was  suitable  to  their  degree  and  quality;  and  ' 

the  residue  of  the  rents  and  profits,  above  such  yearly  mainr 
tenance^  was,  in  the  mean  time,  till  the  portions  became  pay- 
able, t6  be  received  by  sucb  persons,  &c.  This  was  the  same 
ease  as  that  olBrome  v.  Berkley,  only  that  there  it  was  prayed 
lo  be  raised  in  the. life-time  of  the  mother;  here,  in  the  life- 
time of  the  father,  which,  if  any  thing,  was  more  unfavour- 
able. The  msdntenance.then  was  to  be  raised  out  of  the  renta 
and  profits,  after  the  first  quarter-day,  when  the. term  should 
take  effect  in  possession  ;  here  the  words,  in  the  meaii  time, 
were  words  of  relation,  and  referred  not  only  to  a  time  that 
was  to  begin,  but  to  a  time  which  was  also  to  end ;  but  of  what 
rtats,  issues,  and  profits  could  the  trustees  then  receive  any 
tiling?  Cotdd.tiiey  bring  ejectments?  No,  for  they  could 
not  enter  to  raise  the  money  out  of  the  profits  till  after  the 
death  of  the  father.  His  Lordship  was  of  opinion,  that  the 
father  might  have  sold  the  reversion  subject  to  this  term ;  which 
shewed  that  the  whole  trust  of  the  term  was  to  take  effect  after 
the  death  of  the  *father.  By  the  same  argument  as  had  been 
made  use  of  for  raising  the  portion,  the  maintenance  might 
have  been  raised  in  the  life-time  of  the  father  as  well  as  the 
portion ;  but  it  was  the  subsequent  words  that  confined  it  to  the 
time,  if  the  terms  take  effect  in  possession.  It  was  said  that, 
in  the  case  of  Bromev,  Berkley,  there  were  the  words  *'  tak&  . 
effect  in  possession,''  and  no  such  words  here ;  but  those  words' 
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[89] 


were  made  use  of  there  only  to'  shew  that  m&IhteiUDice  oouU 
not  be  raised  in  the  life-time  of  the  mother.  The  same  argu-i' 
ment  would  hold  as  strong  here ;  for  though  the  words  were 
not  exactly  the  same^  yet  they  were  of  equal  force,  namely, 
^^  immediately  expectant  upon  the  determinatian  iff  the  term.** 


Thfte  aught  to 
be  stronger  ctr- 
cufMUmcet  in 
a  will  'tKan  in 
a  settUmeut, 


Pmiion  M 
poitponedj 
merely  to  give 
truetees  on 


But  Lord  Hardwicke,  in  the  last-mentioned  case  of  Stetfem^ 
V,  Dethici,  seemed  to  think  that  stronger  circumstances  were 
necessary  to  shew  diat  portions  were  not  to  be  raised  until  the 
term  for  securing  them  came  into  possession,  where  the  daim 
arose  under  a  will,  than  where  it  arose  under  a  settlement;  and 
his  Lordship  urged  that  as  one  ground  for  distinguishing  be- 
tween that  case  and  the  case  of  HaS  v.  Carter  (r),  decided  hf 
him  at  a  prior  period  pf  time. 

The  circumstance  of  its  being  directed  (s)  that  a  portion  shall 
be  raised  out  of  the  rents  and  profits,  or  by  martgage$  is  not  a 
reason  why  it  should  wait  till  the  term  comes  into  possession, 
in  order  that  the  trustees  may  make  their  election ;  indeed  tins 
ground  was  taken  in  argument  in  the  cases  of  Bromey.  Berh 
lejff  and  Holly.  Carter ^  but  was  over-ruled  by  Lord  Hardwicke 
in  the  latter  case,  his  Lordship  observing,  that  there  were 
many  cases  of  settiements  where  tills  election  was  given  to 
trustees,  and  yet  they  had  not  been  allowed  to  postpone  the 
raising,  in  order  to  inake  their  election  only  (h). 


(r)  Infra,  89. 


(«)  SaMi^%  V.  Samdy^  1  P.  Wins.  707. 


fiK«ir»  rf  term  (H)  In  this  caM  of  Somfyt  v.  Smdy$^  nbi  supra,  the  trast  declared  of  the 
'TJT^^    reversionary  term  was  not  confined  to  raising  the  portions  by  ^ents  and  profits, 

iuTiced,  I'nt  it  was  expressly  direpte^  th^t  it  might  be  faised  by  sale  or  mortfpige ;  and 

^  time  was  fixed  for  payment  qf  the  portion,  namely i  twenty-one  or  marriage. 
There  was  issne  four  daughters,  and  no  son.  After  the  death  of  the  wife,  the 
eldest  daughter  having  married,  her  bosband  brought  a  bill  to  have  one  fourth 
of  the  suin  mentioned  in  the  setUement  r^Jsed  immediately  by  sale  or  mort^ 
gage.  Lord  Macclesfield  reluctantly  decreed  a  fourth  part  of  the  term  to  be 
sold,  observing  at  the  same  ^ime,  that  thoqgh  this  was  a  matter  of  trust,  yet 
since  all  the  contingencies  had  happened,  and  notliing  remained  to  suspend  the 
execution  of  the  trust,  it  did  not  evidently  appear  but  that  the  piarties  iot 
tended  the  portions  to  be  raised  out  of  the  reversionary  term ;  therefore  be 
<|id  not  look  upon  it  as  within  the  discretion  of  the  court  any  more  than  in  the- 
option  of  the  trustees,  whether  they  should  or  should  nvt  be  raised  ^  bat  ^\ 
w>u  4  tliiii^  not  to  l|c  en9ouraged. 


OF  THB  MORTGAGOR.  S9  d 

TliereA.  by  his  wiU(/),  created  a  tenn  of  one  liuiidred  V m^i^koaice 
years,  m  trust,  ou^ of  the  rents  and  profits  of  the preinises,  or  mtlS^Sl^ 
by  mortgage  thereof,  to  rake  portions  of  lOOl.  for  each  of  the  ^^^J^' 
daughters  of  his  son  B.  payable  at  eighteen,  or  day  of  mar-  ^omd  tfi  lift-- 
liage ;  and  moreover  to  pay  to  every  such  daughter  or  daugh-*  rm.     ^ 
ters  the  sum  of  6^.  a  year  for  their  maintenance,  till  their  re^ 
^pective  portions';  should  become  due  and  payable ;    with  a 
proviso,  diat  it  should  be  lavAil  for  his  son  B.  to  make  a 
jointure  to  such  woman  as  he  should  marry,  of  M  or.any  part' 
of  the  prembes  limited  to  him,  a,nd  in  case  of  fiiilure  of  issue 
male  of  B.,  the  like  limitation  to  his  two  other  sons ;  with  a      [  ^  ] 
proviso,  that,  in  case  such  person  or  persons  as  should  be  next 
in  remainder  or  reversion,  expectant  upon  the  said  term  of  one 
hundred  years,  should  and  would  pay  unto  such  daughter  or 
daughters  of  the  said  B«  or  their  guardian,  or  to  such  person 
as  should  be  lawfully  authorized  to  receive  the  same,  all  and 
every  of  their  respective  portions  of  1002.  a  piece,  either  be- 
fore or  after  the  same  were  due  and  payables  by  the  direction 
of  his  will ;   that  then  the  said  term  of  one'  hundred  years 
should,  from  tibenceforth,  cease  and  determine  for  the  benefit 
ef  such  person  or  persons,  in  remainder  or  reversion  as  afore- 
said.    B.  had  daughters,  but  no  son,  and  diedy  leaving  his 
widow,  who  had  a  jointure  of  the  "whole  estates  devised  under 
the  willy    And  the  question  was,  whether  th^  daughters'  por-r 
tions  should  be  raised,  in  the  life-time  pf  the  mother,  by  mort. 
gage  of  the  reversionary  estate  ?    A|id  Lord  Hardwicke  deter-t 
mined    that  they  should    be  raised  immediately*      And  his 
Lbrdsliip  distinguished  this  case  from  that  of  Brome  v.  Berk''    - 
Ieif{u)f  upon  the  ground,  that  in  the  latter  case,  the  daughter 
was  not  entitled  to  have  any  maintenance  till  the  term  took 
effect  in  possession,  but  in  the  present  case,  it  was  far  other**    - 
wise  (a?) ;  for  the  maintenance  was  actually  a  charge  upon  the 
estate,  wnd  the  trustees  were  to.  pay  6/.  per  annum  to  each 
daughter  till  their  portions  respectively  became  due  and  pay- 
able, and  was  not  postponed  until  after  the  term  came  into 

(0  HaU  v.  Carter,  2  Atk.  355.  tercst  might,  by  foreclosure,  be  got 

(«)  Supra,  86.  upon  ioterest.— [^^  to  this,  se^  m^^A 

(x)  Lord  Macclesfield  thought  this  79,  uote  (Z^.-^ff^.] 
119  feasoD|  becauj«e|  |f  so,  then  ia« 
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«  •  ■  ,  '•-  ■ 

possessibn^  so  that  mainlenanCe  run  on  tiH  dien*  And  dKN^Ii 
he  did  not  know  any  instance^  where  a  sale  had  been  diiseete^ 
Sat  maintenance x>ut. of  rents  and  profite  (because  it  mufitbe 
aanualy  which  would  create  endless  .trouble^)  yet  it  waa  a  charge 
upon  the  estate^  and  dbe  arrear  which  was  incurred  must  be 
paid  off  after  it  came  into  possession.  Theii  where  could  be 
the  objection  of  mo^aging  the  reversion  then,  or  what  harm 
Ji$  to  arrean  coidd  it  be  to  the  reversioner?  Because^  the  moment  the  term 
^  mainteMue.  ^^^^^^  ^^^  possesaoHf  the  arrears  of  the  maiatenacnce  must  be 

satined.  As  to  the  objection,  that  the  portion  being  directed 
to  be  raised  out  of  rents  or  profits,  or  biy  mortage,  therefore 
it  ought  to  wait  till  the  term  came  into  possession,  that  trus« 
tees  might  malce  their  election,  this  was  the  argument  in  Broma 
V.  Berkley  /  but  there  were  many  cases  of  settlements  where  this 
election  was  given  to  trustees,  and .  yet  they  were  not  allowed 
to  postpone  the  raising,  in  order  to  make  their  election  only» 
[  91  ]  And  his  Lordship  said  he  was  not  clear  whether  it  m^ht  not 
bff  raised  by  sale,  if  it  had  stood  oidy  upon  the  words  "  rcfUr 
and  grofiti^  which  had  been  held  to  carry  a  fee* 


oihtT  prowi'  Although  diiUten,  who  daxm  portions  so  eircumstanced,  ar& 
HO  grmmd  to  ^titled  to  oflier  provisions,  they  sh^Il,  notwithstanding,  have 
JJJJJJ'^  ^'     their  portions  raised  when  payable ;  for  that  circumstance  does 

not  furnish  any  ground  to  suspend  the  raising  them ;  because, 
if  they  have  a  right  to  portions  by  the  settlement,  they  ought 
not  to  lose  that  right  by  having,  a  fiurther  provirion* 

I 

Porthm  to  be  In  the  Case  of  Reresby  v.  Newkmd  (y).  Lord  Macclesfield 
crmttrriage^w  hdd  some  stress  on  the  wonls  **  to  be  raised  by  rents  and  pro-. 
^^^nt^  fits,  or  by  sak,  or  mortgage,  and  paid  at  the  daughter's  atf 
&te^  r«»«r.  tanning  Ae  age  of  caghteen,  or  marriage,  or  wiiU»  cis  short  a 
faih^s  ^fe'     time  after  as  the  same  siouldor  mighi  be  conpemenUy  raised{i)f* 

(y)  t  P.  Wins.  95.  [Decree  affirmed,  Dom.  Proc.    S  Bro.  Par.  Ca«  487.— M} 


Wwd§  tf  trust,  0)  The  words  were,  «<  or  within  as  short  a  time  after  as  the  same  should  or 
might  be  conveniently  raised,  the  eld^r  of  the  daughters  to  be  first  paid,  ahd 
for  the  yearly  maintenance  of  such  daughter  or  daughters,  until  her  or  their 
portion  or  portions  should  or  might  be  raised  as  aforesaid,  if  there  should  be  bbt 
one,  the  yearly  sum  of  50/.  and  if  two  or  more,  the  yearly  sum  of  35*.  a  piece, 
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fbg^SMogi  ihat,  in  his  opbiioiij  it  could  not  be  conveniently 

raised  by  eeUing  a  zeversion,  which  would  incommode  the  family 

to  that  degree  as  to  ruin  the  estate ;  for  which  reason  he 

dbought  that  it  qould  not  be  conveniently  raised  until  the  deaUi 

of  the  £lthen    But  his  Lordship  was  of  opinion,  in  the  case  of 

Tr40&rd  V*  AshUm  (y  jf}>  where  the  tenants  for  life  were  dead^ 

•ad  the  qpes&im  insas  between  the  r^nainder-man,  a  remote 

reladon«  apd  the  daughters  of  the  ^ttlor,  whether  the  trustees 

might  seH  or  mortgage  a  term,  the  trusts  ^of  which  were  de-  , 

ehured  to  be,  Uiat  if  the  setdor  should  die  without  issue  male 

of  the  said  marriage  and  should  leave  one  or  more  daughtersi 

dien  the  trustees  should,  put  of  the  rents  and  profits,  raise 

SOOOL  for  the  dau^ters  of  that  marriage,  to  be  paid  to  tibem 

.a  aooa  u  conveniently  coidd  be,  widiout  limiting  any  expresji 

linfe  wheQ  the  portions  were  payable,  that  the  portions  were 

presently  payaUe ;  for  the  daughters  being  twenty-one  at  the^r 

iather*s   death  (whq  survived  their  mother),  and    marriage^ 

able,   it  waa  then  conveiiient  that  they  should  have    Uieir 

portion8(icX 

And  the  words,  which  direct  the  payment  of  the  portion  at      [  9^  ] 
twenty-one,  or  marriage,  do  not  at  aU  militate  against  the  con-  ff^gud  ai  twtm" 
struction  last  alluded  to  in  favour  of  the  heir  or  reversioner,  !??^ J.*t!!5? 

'    HOC    IMII  pttjf* 

where,  firom  the  words  in  the  instrument,  there  is  no  room  to  a^- 

admit  it ;  because,  such  words,  nevertketess^  have  their  eflfect, 

for  they  vest  a  right  in  the  portion  in  the  child,  when  it  attains 

that  age,  or  the  event  referred  to  arrives,  and,  thereupon,  the 

portion,  in  case  of  the  death  of  the  party  entitled  to  it,  be^ 

comes  transferable  to  executors  or  administrators,  as  a  vested 

interest.  ^         • 

(y  y)  [Aale,  p.  63.— Ed.] 


to  be  paid  to  ftodi  daughter  or  daughters  upon  Michaelmas-day  andXady^a^ 
the  first  payment  thereof  to  begin  upon  such  of  the  said  feasts  as  should  ftrrt 
liappen  next  after  thfe  death  of  the  fother,  U  being  the  true  inient  tmd  metmtiig 
•f  the  parties,  that  no  yearly  wHiintenanee  dumld  he  tine  to  or  raised  for  any  mwfc 
daughter  or  daughters  during  the  life  qf  the  father.**  Mr.  Cox's  note,  8.  C.  t  Eq. 
Ca.  Abr.  644,  pi.  15. 

(K)  In  the  case  of  fVarr  v.  fVarr,  Prec.  in  Ch.  213,  where  the  power  was 
for  raising  portious  at  such  convenient  time  as  the  trastees  should  appoint, 


92  a  CHAP.  IV.  OP  THE  MORTGAGOR. 

■  *  *  •  • 

■  *  *  * 

Epuip  wOinoi  \  Nor  wis  the  objection  {z\  that  the  settlement  does  not  prof* 
'r^'jTw^ii.  T^^^  mdntenance  until  the  portion  is  payable,  be  of  any  weight 
t&umce^o  pre^  ^  prevent  the  above  construction,  for  there  is  no  reason  that 

vent  above  cqM'  f  ' 

9^rtKtm.  equity  should  supply  that,  any  more  than  that  it  should  supply 

the  want  of  a  portion,  if  none  were  provided.    In  truth,  this 

may  be  industriously  omitted  by  a  settlement,  as  intending  to 

leave  the  child  to  depend  upon  the  mother,  who,  by  the  law  of 

the  }and^  and  f>i  nature,  is  bound  to  provide  fcHr  it. 

•■     .  •  ' 

No  time  fixed      But  where  no  particular  time  is  mentioned  for  the  payment 

porttZ!^  can  ^^  portions,  though  the  same  are  secured  by  a  term,  and  di- 

reJ[i^  *y     rected  to  l^e  paid  out  of  the  rents,  issues,  and  profits  of  the 

premises  comprised  in  the  term,  courts  of  equity  (who  use  a 
discretionary  power  in  such. cases,  if  the  children  to  take  be  of 
tender  years,  although  the  events  have  happened  on  which  they 
are  to  vest)  will  not  raise  them  by  sale  or  mortgage,'  but  wiQ 
leave  than  to  be  paid  out  of  the  profits  as  they  accrue  ;  con^ 
\  sidering  these  as  cases  of  portions  to  be  raised  by  perceptioH 

of  profits  mthout  interest,  and,  therefore,  not  due  until  pro- 
duced thereby :  the  cases  of  Evelyn  v.  Evelyn,  and  of  7%^ 
jSof  I  of  Rivers  v.  Tke  Earl  of  I)erby,  fall  imder  this  dis« 
.    tinction  (a)  (l). 

•     (?)  1  P.  Wins.  454.  (q)  $  P.  Wms.  660. 671.  «  Vern.  7«. 


and    tliey  died  wlHioat  making  any  appointment ';  tbe  Master  of  the  KoUi 

•applied    tlie  omission,   on  a  bill  brought  for  that  purpose,   by  limitiDg  a 

reasonable  time. 
(L)  Tbe  cases  of  Etfelyn  v.  Evelyn^  and  Rivers  ▼.  Derby,  are  material  to  the 

point  under  consideration,  and  are  therefore  worthy  of  farther  notice. 
if.  kavifig^  Id  Evelyn  ▼•  Evelyn^  t  P.  Wms.  661.     14  Vin.  $40,  pi.  11,    George  E.  the 

f«Mwr  to  lease,  father,  and  John  E.  his  eldest  son,  settled  by  recovery  certain  entaUed  estates, 
when  portions  ^  ^^^Ici  settlement,  with  a  power  for  the  sons  of  George  E,  the  father,  when 
raised)  demised  in  possession,  to  make  leases  sans  waste,  for  the  raising  portions  for  dangbten^ 
9em  {ntnuS  ^  ^  ^^  portions  did  not  exceed  the  ^rtuncs  In  money,  goods,  or  chattels  of 
by  sale  or  mart-  the  wives  whom  snch  sons,  making  such  lease,  should  marry ;  and  so  as  sacb 
goge,  to  raise  lease  should  not  take  effect  tiU  there  should  be  a  failure  of  issue  male  of  tb^ 
^not  mort"  ^^  ®^  *"^^'  *^*  ^  making  the  lease.-^Fee  simple  lands  were  also  settled  on 
gage,  and  par*  tlie  same  uses,  and  with  the  same  power  of  porUoning,  except  that  a  restric- 

iir"-/^*"**?^'*  tiowwas  added  to  such  power,  in  these  words,  "  so  as  such  lease  or  leases  be 
vy  rents  only,  '  .r»» 

determiuablc.ou  raising  such  portions,  and  the  costs  and  charges  thereof. 

The  father  aud  eldest  son  died,  and  Oeorgc  E.,  the  second  son,  being  seised 

of  both  estates,  on  bb  marriag^^  ^^th  M»  G.  in  considcratbn  of  her  marriBg^ 
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tn  the  esse  otPierpoht  v.  Lord  Cheney  (b),  Lord  MaccleB-  C»m4  ag^nM 

*  ^  iy  N  /'  rouiN^  mam- 

field  inclini^  strongly  agamst  rsdsing  muntenance  by  mortgage  tenanee  bj^ 

mortgage  of  re- 
(*)  1  P.  Wins.  489.  Et  Tide  Rmenhm  ▼.  Dmuey,  t  P.  Wins.  180.  infra,  133.     ^^onanfUrm. 


>-^ 


portion  of  80001.  and  for  making  a  suitable  provision  for  tlie  daughters  of  tliat         Evefyn 

marriage,  granted  and  demised  tlie  sam^  estates  to  trustees  for  a  term  of  500         v^e'ivn. 

years,  urns  wtuie^  to  commence  and  talte  effect  from  and  after  failure  of  issue 

male  of  the  body  of  the  said  George  E.  (but  subject  to  the  jointure  of  his 

intended  wife)  at  the  yearly  rent  of  one  pepper-corn,  if  demanded,  tlpon 

Trust,  if  there  should  be  failure  of  issue  male  of  the  body  of  the  said  lastly . 

mentioned  George  E.  and  he  should  have  one  or  more  daughter  or  daughters, 

that  then  the  said  trustees,  or  the  survivor,  &c.  should,  out  of  (he  rents  and 

profits  of  the  premises  limited  to  them  for  the  said  500  years,  by  sale,  mortgage, 

or  lease  of  the  said  term  or  part  thereof,  or  by  any  other  means  they  should  , 

think  fit,  as  soon  as  conveniently  might  be  after  the  decease  of  the  said 

George  E.  the  party,  or  in  his  life-time  if  he  should  think  fit  to  have  the  same 

Sooner  raised,  and  should  so  direct,  raise  the  sum  of  80002.  for  the  portion  of 

portions  of  such  daughter  or  daughters,  equally  to  be  divided  between  them ; 

after  the  raising  and  paying  of  which  with  the  costs,  the  term  should  cease. 

The  marriage  took  effect,  and  hi  1724,  George  E.  the  son,  died  intestate, 
Icavuig  his  wife,  and  three  daughters  of  very  tender  age,  the  eldest  not  being 
more  than  three  years  old,  and  a  large  personal  estate.  The  daughters  brought 
their  bill  against  the  remainder-man  in  tail,  to  have  their  portions  raised  im- 
mediately, with  interest  from  the  death  of  their  father,  by  sale  of  the  said 
term  of  500  years.  The  question  made  by  the  court  was,  whether  the  sum 
of  80001.  was  to  be  raised  by  an  immediate  sale  or  mortgage  of  the  term  of 
SOO  years,  or  only  by  a  gradual  perception  of  the  profits  as  they  arose  annually 
after  the  term  came  into  possession.  In  considering  this  question.  Sir  Joseph 
Jekyll,  M.  R.  said  it  would  be  proper  to  take  notice,  JliHf,  of  such  kmds  of 
powers  as  that  reserved  by  tlie  present  settlement;  seeoiuf^,  of  the  manner  of 
wording  this  power,  as  the  same  stood  expressed  in  both  deeds ;  thirdly,  of  the 
method  of  raising  tlie  portions  of  daughters  or  younger  childreri,  where  the 
deed  or  will  under  which  the  same  were  claimed,  did  not  direct  any  sale  or 
mortgage  expressly,  or  where  the  term  or  interest,  created  as  a  fund  for  that 
purpose,  viras  not  yet  come  into  possession  ;  and  Ias%„  collect  into  one  view 
the  result  of  tlie  whole. 

Firttf  as  to  tlie  nature  of  such  powers,  they  were  to  be  taken  strictly,  being' 
(o  charge,  burUien,  and  encumber  the  estate  of  a  third  person.  Such  was  the 
remainder- man,  the  defendant  in  the  present  case,  and  therefore  It  was  as 
much  the  donor's  intention,  that  the  remainder-man  should  have  his  estate 
subject  to  no  greater  incumbrances  tluin  the  powers  expressly  warranted,  as 
that  the  tenant  in  possession  should  have  the  power  to  subject  it  to  the  Incum- 
brances excepted  by  the  power.  As  to  the  ieeond  point,  it  was  necessary  to 
distinguish  l>etween  the  power  as  originally  created  by  George  E.  the  father, 
under  the  old  settlement,  and  the  subsequent  execution  of  it  by  George  E. 
the  younger,  in  his  own  marriage-settlement,  where  he  had  certainly  done  all  , 
that  man  could  do  to  load  the  remainder-roan  ^  for,,  though,  in  directing  the 
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<rf  a  veverdoiiiu7  term  expectant  on  the  death  of  the  wife,  al^ 
diough  the  maintenance  as  weD  as  the  portion  waa  directed  to 
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Evelyn         pbrtioiu  to  be  raiBed,  he  made  nae  of  the  words  **  as  soon  as  conveniently  may 


Eveiyn.  ^"  y^^  ^^  ^^  P^^  ^®  thongbt  of  nothuig  less  than  the  reouiinder-inan^s  eoo- 
venience^  when  he  appointed  the  portions  to  be  raised  by  lease,  mortgage,  or 
any  other  ways  and  means ;  and  that,  after  the  death,  or  in  the  life  of  the 
jointress,  as  should  seem  meet  to  the  trustees.  It  could  not  be  pretended,  that 
there  were  any  express  words  to  authorise  the  raising  the  portuma  In  question 
either  by  lease  or  mortgage,  or  by  any  other  way  than  making  leases  for  years, 
without  impeachment  of  waste  j  for  the  vrord  ^  portion"  did  not  ex  vi  towtai 
import  a  gross  sum  to  be  raised  in  a  lump,  nor  money,  it  might  as  well  be 
"Koods  and  chattels,  and. might  be  payable  at  pne  or  different  times* 

3%lrd/y,  there  were  but  two  ways  of  raising  portions,  the  first  by  sale  or 
mortgage,  the  second  by  perception  of  profits.  Now  where  a  particular  cer- 
tain time  was  limited  for  the  payment  of  the  portion,  there  it  carried  interest 

and  implied  a  power  of  sale;  (see  the  cases  of  lV<^fbniv« 
6a,  SB&Ay  ▼•  CSttsrit  67,  68,)  but  in  the  present  instance^ 
DO  certain  tune  was  CmiiMl  iir  pnfmart^  wUch  very  much  influenced  the 
present  case,  and  disfinguished  it  fhno  olhtn*   llefkiBllflGr  indeed  had  hi- 
sisted,  that  there  was  a  time  fixed  by  the  proviso^  and  fhatwas  taKi 
diately  on  ^nre  of  issue  male ;  but  his  Honour  said,  that  was  not  S9 
to  denote  the  time  of  payment,  as  to  lay  a  restraint  on  this  power,  by  adding 
very  properly  such  words  as  might  prevent  it  being  carried  into  execution 
before  the  contingency  should  happen  contrary  to  the  intention  of  the  parties; 
umI  to  infer  firom  thence  any  unmediate  time  of  payment  was  to  conclude  by 
contraries.    It  was  also  said,  that  (he  thne  prefixed  for  this  purpose,  was  as 
soon  as  the  lease  could  conveniently  be  sold,  but  that  was  begging  the  questiou, 
for  it  appeared  plainly,  that  George,  the  elder,  had  nothing  more  at  heart 
than  the  continaanoe  of  his  name  and  estate  m  the  male  line  of  his  family^ 
since  that  was  the  only  motive  to  engage  hhn  to  part  with  the  inheritance  of 
his  fee-simple  lands,  and  it  would  be  frastrating  all  the  views  lie  had  of  this 
kind^  to  suppose  he  had  still  left  it  hi  the  power  of  any  tenant  for  life  so  to 
dog  and  mchmber  the  estate,  by  any  act  of  his,  «s  to  leave  the  inheritance 
worth  perhaps  one  pepper-corn  only  to  the  remiunder-man  or  hto  posterity ; 
jfii  this  most  be  the  case,  should  the  construction  which  the  plaintiffs  contended 
for  take  place,  as  msgbt  appear  to  any  one  who  considered  tiiat  the  raising  so 
large  a  som  aa  8000L  by  the  disposal  of  this  term^  would,  by  ebaiges  and 
growing  interest,  sink  the  value  of  the  estate  to  DOthing  before  the  death  of 
the  jointress.    Could  there  then  be  a  more  reasonable  provision  than  to  direct 
the  raising  these  portions,  rather  than  to  leave  it  m  the  power  of  any  tenant 
for  life  to  mangle  and  defeat  all  the  subsequent  renudnders  ?    Besides  the 
daughters  were  young,  and  if  the  whole  sum  were  immedUitely  raised  by  s^ 
^r  mortgage,  both  principal  and  interest  might  swell  it  up  to  double  the  sum, 
before  they  attained  their  age  or  were  married,  which  was  hicompaUble  with 
the  other  provisions  of  the  settlement. 
Prhieljflle  ds«         His  Honour  then  went  into  an  elaborate  discussion  of  the  cases,  citing  nearly 
Aieed  /reai        n^g  ^||Q|e  that  were  to  be  found  in  the  second  division  of  this  chapter  j  and  tlic 

principle  he  said  wldch  he  conceived  to  be  established  by  the  many  precedcatsi 
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he  raised  by  the  trastees,  in  the  setdement  in  question,  either 
by  lents,  issues^  and  profits,*  or  by  sale  or  mortgage;  and  to  be 


WM,  that  wherever  the  estete  was  Mttkd  to  the  aieof  the  father  for  life,  with        ETeljrn 
remainder  to  the  mother  for  life,  with  remainder  to  tiie  sona  of  the  marriage,         £«eivn 
and  for  defaidt  of  such  inue,  to  tnuleea  for  a  term  of  yean,  to  raise  portions 
for  danghters,  and  tlie  fhther  and  mother  died  witfaoat  issne  male,  and  left  issiie 
female,  whereby  the  remainder  limited  to  tiie  trnafeees,  which  hefore  «ras  only     . 
contingent,  was  then  become  absolateiy  vested,  in  that  case,  tiMNigh  darinf 
tiie  liie  of  the  sarviving  parent  it  was  only  an  ifU/rem  termini  [as  to  Ihis,  see 
page  78,  note  (Y)]  yet  it  ought  to  be  sold  hi  the  life-time  of  the  sorrivor,  if 
the  tinie  fixed  fbr  payment  were  come,  unless  there  were  sometfiing  in  the 
deed  trery  clear  to  shew  the  Intent  of  the  party,  tiiat  the  term  should  sot  be 
dliposed  of  till  it  actually  fell  into  possesskm,  and  then  It  should  he  postponed 
till  the  death  of  both,  through  directed  to  be  -raised  by  sale  or  mortgage,  and 
at  a  time  prefixed.    His  Honour  also  conceived  it  to  be  settled  by  the  case  of 
Bnmi  ▼•  B&lde^f  (psge  86,  T,  ante,)  and  sereral  other  coaowteiit  amlMsBM,' 
that  wherever  there  was  a  plain  Indicatien  of  the  iBlaNiAi.ef  4le  partlet  l» 
postpone  the  payment  of  the  ppsiis«  litt  t&s  Csnv  came  Into  pawtitto,  the 
court  would  nerer  dlre^aa  hmnadiBte'Sale  of  sndi  term. 

MmmO^^  Sir  J»  ickyll  considered  the  result  of  the  whole  to  be,  thajt  every 
pmuwr  of  fltts  kind,  in  general,  ought  to  be  construed  strictly,  but  more  par- 
tfbnlaily  where  it -tended  to  afiect  a  purchaser  tor  a  valuable  consideration,  as 
the  defendant  seemed  to  be  in  the  case  in  question*  la.  the  penniag  ef  the 
power  in  dispute,  there  was  not  one  word  of  either  sale  or  mortgage,  nor  one 
single  expression  In  any  other  part  of  the  whole  deed  that  carried  the  least 
implication  of  any  such  authority,  but  on  the  contrary,  it  appeared  plainly, 
that  BO  ouch  power  could  be  intended  fWMU  the  express  restriction  added  In  the 
dose  pf  the  proviso,  that  **  the  leases  should  delormtaie  after  the  sum  was 
raised,*'  which  oouM  not  possibly  have  happened;  but  In  the  supposition  ahme 
of  their  being  raised  by  the  perception  of  the  rents  and  profits-;  besides,  no- 
thing could  be  a  more  plains  indication  of  this  intention,  than  the  remarkable 
difference  between  this  and  the  other  proviso  in  the  same  deed  for  charging 
the  estate  with  another  portion,  which  was  expressly  directed  to  be  either 
way,  as  well  by  sale  or  mortgage  as  the  other,  and  therefore  it  was  almost  tm- 
possihle  to  inugine  that  the  parties  to  that  deed  should  have  inserted  It  in  the 
one  and  omitted  it  in  the  other,  if  they  had  not  thert^by  intended  a  difference 
between  the  two  powen,  and  therefore  on  dm  whole,  he  was  of  opfaiioB,  thai 
no  sale  or  mof  tg^ige  should  be  decreed,  but  that  the  plahitifis  should  wait  till 
their  fortunes  could  be  raised  by  a  gradual  perception  of  the  r«its  and  profits 
of  the  lands  in  questbn,  and  it  was  decreed  accordingly.  Reg.  Lib.  A.  1731* 
From  which  decree,  so  far  as  it  related  to  the  raising  the  daughters*  portions, 
there  was  an  appeal  to  the  House  of  Lords ;  but  on  the  2d  May,  179S,  the 
|HUties  on  both  sides  came  to  an  agreement,  which  agreement  was  confirmed 
by  an  act  of  parliament.  4Bro«  Par.  Ca.  109.  See  the  arguments  in  Fits* 
g^bbouf  131 ;  and  the  judgment  of  Sir  Joseph  Jehyll,  in  Mr.  Chambers'  Re- 
port of  this  case,  1819. 

'  In  the  case  of  Biotn  v.  Derby ^  9  Vem.  72,  the  proviso  hi  the  marriage  set-  Sonurig^e^if 
tkment  wai,  that  if  upon  failure  of  istue  male  of  the  marrisge,  the  premises  *^  ^*^  ImUed 
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piad  quarterly,  the  first  payment  at  sUch  of  the  four  usual  feasts 
as  should  next  happen  after  the  decease  of  the  husband  i  obh 
aervmgy  that  he  had  not  been  able  to  find  one  single  precedent 
for  mortgaging  a  reversion  for  maintenance. 

Bui  eiienmae     JBut,  in  the  report  of  the  case  oiPierpoini  v.  Lord  Cheney  (e)^ 
Herbert* a         ^^^  of  the  counsel  dted  a  ease  of  Lord  Herbert,  decreed  by 


case 


the  Master  of  the  Rolls,  wherein  the  late  Lord  Herbert  gave 
his  real  estate  to  his  nephew,  subject  to  a  term  for  years, 
which  was  declared  to  be  upon  trust  by  sale  or  mortgage,  or 
with  the  profits,  to  raise  SOOOL  a-piece  for  his  two  sisters,  and 
100/.  per  amiumf  maintenance  money ;  and  the  estate  happened 
to  be  so  incumbered  with  jointures  and  rent  charges,  that  there 
was  not  enough  to  pay  the  maintenance ;  whereupon  the  cdurt 
decreed  a  mortgage  of  the  term  to  raise  iU 

mtd  iB^ure  ckU-  And  Lord  Macclesfield  hiniself,  aften^afd^,  decreed  in  a  cas^ 
wiaemmwided  '^^^^^i^t  otherwise,  the  children  must  have  been  left  unpro^ 
^^*  vided  for  by  the  settlemetd,  that  maintenance  should  be  raised 

by  the  mortgage  of  a  reversionary  term  vetted  in  interest. 

In  the  case  lastly  alluded  to  (c/),  there  i^as  a  term  of  506 
yean  limited  to  trustees,  to  raise  portions  for  daughters  in  case 
[  96  ]  of  no  issue  male  by  the  marriage.  The  trustees  of  the  tenn 
ivere  to  raise  SOOO^.  a-piece  for  the  diaughters  of  the  marriage, 
payable  at  their  ages  of  eighteen,  with  maintenance  money  ati 
the  rate  of  40/.  per  annum  to  each  daughter  from  the  deaths 

.  (0  1  P.  Wins.  490.    [£t  vide  JLytfem         (<0  lUtceMU  ▼.  Dtfuty,  S  P.  Wiu# 
*     V.Xy</oii,  cited  the  latter  end  of  next      180. 
aote^->£iI.] 


rfM^ta 


/mt  jNtyaiatf  ^  should  go  over  to  any  of  the  gabsequent  remainder-men ;  and  if  there  shonlff 
^MifioN.  \^  ^  daughter  of  the  marriage  then  living,  then  the  trustees  should  stand 

seised  of  the  premises,  to  the  intent  that  such  daughter  should  receive  tbef 
ivoBBL  of  lOfiQOL  out  of  the  rents,  revenues,  and  profits  thereof:  the  daughter 
died  at  seventeen,  and  disposed  of  her  portion  by  will,  and  the  court  declared 
fliat  it  was  an  interest  vested  in  the  daughter,  and  well  disposed  of  by  her; 
and  the  rather,  because  there  was  no  time  timited  for  the  paym^t ;  therefore 
It  was  payable  as  it  coinld  be  raised  out  of  tie  issues  and  profits  after  the 
death  of  the  father.  See  also  Smith  t.  Aattik,  2  Vem.  n.  Brtun  v.  BnuB, 
lb.  439.    HUkmoan  v.  Anderson^  lb.  655,  and  infra,  96,  n.  (M)« 
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^f  their  father  and  grandfather  by  the  mother*s  side,  until 
their  portions  should  become  payable.  The  father  died  leav- 
ing two  daughters^  one  eight,  and  the  other  nine  years  old, 
and  the  term  did  not  commence  in  possession  until  the  death 
of  a  third  person,  which  happened  some  time  afterwards.  The 
trust  of  the  term  was  to  raise  the  portions  by  sale,  mortgage, 
or  profits;  but  the  trust  to  raise  the  maintenance  was,  by  Maintewmci.  . 
rents  and  profits,  ko  that  there  Was  a  difference  in  the  deed, 
between  the  manner  of  raising  the  portions  and  that  of  raising 
the  maintenance.  And,  upon  these  facts,  it  was  objected,  that 
the  maintenance  should  not  begin  until  the  500  years  term 
commenced  in  possession,  at  which  time  only  the  same  could  be 
raised  by  rents  and  annual  profits,  Et  per  Lord  Macclesfield, 
Chan.  "  it  is  against  my  opinion  to  raise  a  portion  or  mainte- 
nance by  selling  a  reversionary  term,  under  colour  of  the  word 
profits;  but  it  has  been  ruled  before  my  time,  that  profits 
shall  extend  to  any  advantage,  which  shall  be  made  of  the 
land  by  sale  or  mortgage,  as  weU  as  rents;  especially  in  cases 
.of  necessity,  and  when  the  daughter  has  had  no  other  main- 
tenance, it  has  been  decreed  to  be  raised  by  a  mortgage  of  a 
reversionary  interest  of  a  term  (e).  But  the  present  case  is 
much  stronger;  for,  here  the  trust,  term  for  raising  this  main- 
tenance and  portion  is  come  into  possession,  so  that,  at  pre- 
sent, the  maintenance  money  must  be  raised  out  of  the  annual 
profits ;  it  is  like  a  rent  granted  out  of  a  reversion,  to  com- 
mence presendy,  in  which  case,  though  the  reversion  does  not 
fell  into  possession  uptil  many  years  after,  yet  when  it  does 
fiiO,  it  shall  answer  all  arrears.  So  let  the  arrears  of  tiie 
maintenance  money,  irom  the  time  the  same  became  payable 
by  the  settlement,  be  raised  out  of  this  term  (m). 

(e)  Builer  v.  Dunwmbej  supra,  84.  porttoiiB.    The  Lords  CommissioDers 

[Et  Tide  CJkiircAifitfii  ▼.  Haneyy  Amb.  held  as  above,  that  <*  coimoencement'^ 

5S5,  where  the  trust  was,  that  the  meaot  commencement   in  possession, 

tnistees  should  at  any  time  after  the  and  implied  a  negative  on  its  being 

commencement  of  the  term  raise  the  raised  before.*^£d.] 


*    (Bf)  To  complete  thiB  epitome  of  the  cases,  there  are  four  others  which  it  Term  cannot  he 
teems  necessary  to  add,  and  which  the  author  does  not  appear  to  have  noticed,  ^f^^^^g^^^  'iM 
The  first  is  that  of  Conway  v.  Conway ^  S  Bro.  Ch.  Ca.  267,  in  vrhich  Lord  gg^  ^n. 
Tburlow  is  reported  to  have  said,  where  a  man  gives  portions,  charged  on  a 
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Mt^e  of  pre-        Before  we  drop  this  subject  it  may  be  proper  to  observe, 

venttnff  forego-  "  ^  »       » 

ing  quesiioiu,  ^ 

term  to  arise  upon  the  death  of  a  party,  it  sbewft  that  they  are  not  to  be  paid 
till  after  tlic  death  of  that  party,  and  that  though  it  be  upon  attainiDg  twenty- 
one  or  marriage,  yet  that  can  only  be  where  die  term  ahallcome  inter  exist* 
ence.  This  passage  stands  opposed  to  all  the  preceding  decisions,  and  Lord 
Eidon  said,  in  a  snbseqaent  case,  nbi  snpra,  6  Yes*  579,  tliat  he  Was  qaite 
satisfied  Lord  Thurlow  never  did  express  himself  in  that  manner ;  and  see 
Lord  Colchester's  report  of  Lord  Tharlow's  judgment,  S  Belt's  edition  of  Bro. 
[  97  ^  1  ^^'  ^*  ^^f  ^^^  Wr  which  however  does  not  appear  to  set  his  Lordship's 
judgment  in  a  different  light 
Peveraionary  Tlie  second  case  is  that  of  Siakley  ▼.  StanU^f  i  Atk.  549,  where  Lord  Hard* 

^f^rm^rtgage'  ^icke  acknowledged  the  general  rule  to  be,  that  if  there  be  a  term  for  years, 
able  tn  life-itme  .  ,  .i 

(j/*  parents.  ^^  ^^^^  estate  limited  to  trustees  for  raising  portions  for  daughters,  payable 

at  a  certain  time,  which  is  become  a  vested  interest,  they  shall  not  stay  tiff 
the  death  of  the  father  and  mother,  unless  Some  intention  appears  to  post- 
pone them,  and  if  there  do,  tlie  court  will  always  take  notice  of  such  fatten- 
tion,  and  postpone  them  accordingly.    But,  said  his  Lordship,  the  later  cases» 
as  Brome  v.  Berkley^  S  P.  Wms.  484,  and  others,  shewed  that  the  court  would 
lay  hold  of  very  small  grounds  to  collect  the  intention  of  the  parties  against 
raising  the  portions  in  the  life-time  of  the  father  and  mother. 
Castef  articles*       The  tliird  case  is  that  of  Philpot  v.  Pmis,  Trinity  TenO)  SO  A  Si  Geo.  t. 
ndileM  ^iU      ^^^^^  ^^^  proviso  In  marriage  articles  was,  that  if  there  should  not  be  any 
fulher*^  deaih.    '^"®  ^^^^  ^^  ^^  marriage  living  at  the  death  of  the  survivor  of  the  husband 

and  wife,  and  they  should  have  one  or  more  daughters,  then  the  trustees 
of  the  term  of  500  years  should,  out  of  the  premises,  raise  any  sum  not  ex- 
ceeding 20001.  for  such  daughter  or  daughters,  as  the  husband  and  wife  shoolil 
jointly  appoint ;  and,  in  default  of  appointment,  then  the  sum  of  fOOOl.  for 
such  daughter  or  daughters  equally,  share  and  share  alike,  to  be  paid  at  their 
respective  ages  of  twenty-one  years,  or  days  of  marriage,  which  should  first 
happen.  The  marriage  took  effect,  and  the  wife  died  id  her  husband's  life- 
time, leaving  a  daughter,  her  only  child,  who  married  before  her  fathef  died. 
It  was  contended,  for  the  daughter,  that  tiie  portion  became  dne  on  tier  mar- 
riage, though  her  father  were  living,  bet  ntother  being  dead  without  Issae 
male.  But  Lord  Commissioner  Smith  was  of  opinion  that  the  dau|faier*s 
portion  did  not  become  dne  till  the  death  of  the  surviving  parent,  and  Lord 
Commissioner  Wiiles  or  l^ilmot  (one  of  them  being  absent)  agreed  with  bhaf 
but  delivered  his  opinion  at  greater  length.  After  remarking  that  the  old 
cases  were  more  favorable  ta  the  raising  of  daughters'  portions,  be  proceeded 
to  observe,. that  this  was  a  question  of  intention;  the  mteHtian  wos  ^  m^T 
guide;  and  the  intention  seemed  to  him  to  be,  that  the  daughter's  portisn 
Daughters  less  should  not  be  raised  till  the  survivor  of  her  fiither  and  mother  was  dead.  It 
^wtxh^  "'^*.  ^^  *****  to  be  a  hardship  on  the  daughter  to  wait  so  long ;  but  a  contrary  coh- 
€trned»  struction,  his  Lordship  said,  would  be  a  greater  hardship  on  the  eldest  son, 

the  representative  of  the  family,  who  was  a  purchaser  under  the  limitation  ip 
tail  general,  and  neither  a  stranger  nor  a  volunteer;  if  a  bill  had  been  brought 
for  raising  the  portion  in  the  life-time  of  the  father,  it  would  not  have  been 
decreed ;  the  word  **  then/*  in  the  proviso  related  to  the  default  of  issue  jnak. 
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ihat  to  pifevent  qtiestfotis  of  the  foregoing  kind  respecting  por- 


and  to  the  death  of  the  survivor  too;  wherefore  the  trant^s  conld  not  raise 
the  portion  tilt  deftnlt  of  lAsne  male,  and  till  the  survivor  was  dead.  Lastly, 
his  Lordship  ohsenred  this  was  a  case  of  articles  in  which  a  more  liberal  con- 
■tmclkiii  was  itsed.  In  Sttokley  v,  Stanley ,  nbl  supra,  Lord  Hardwicke  relied 
ftauch  CD  its  being  a  case  of  articles,  where  the  words  are  often  altered ;  and 
astiib,  he  said,  v^as  a  case  of  articles,  and  the  cases  cited  were  cases  of  set- 
tieaietato,  and  ttie  coart  was  desirous  of  taking  hold  of  any  distinction  against 
Ike  co—ttutftloa  coBtended  for  on  the  part  of  the  daughter,  he  thought  that 
safteient  to  decree  tida  portion  not  to  be  due  till  the  death  of  the  survivor  of 
tte  hasbaad  and  wife*  ^ 

Pomrtfaly,  In  the  case  of  Lyon  ▼.  TUb  DaJts  </  ChandoB,  $  ^tk.  416,  it  ap-   Revenumary    , 
peared,  that  preWons  to  the  marriage  of  the  Marquis  of  C.  a  settlement  was  ^^J^  nwrt^age- 
made,  giving  estates  ft>r  life  first  to  the  Duke  of  C.  (tlie  Marquis  of  C.'s  Umerf  grand- 
lather),  then  to  the  Marqnls,  then  to  the  intended  wife  In  jointure,  with  re-  fath^  and 
mainders  over  to  the  issue  male  of  the  marriage ;  and  a  term  was  created  In  3^^^*^**^ 
defhntt  of  Issue  male.  In  tmst,  to  raise  out  of  the  rents  and  profits,  or  by 
■ale  or  mortgage,  portions  for  daughters,  to  be  paid  at  twenty-one  or  mar- 
riage, the  Marqnis,  their  father,  behag  dead.    The  Marquis  died  in  the  life- 
time of  the  Duke,  leaving  two  daughters,  but  no  Issue  male,  and  Lord  Hard- 
wicke was  of  opinion  that  the  portion  was  so  clearly  ordered  to  be  raised 
Upon  the  death  of  the  Marquis,  that  there  was  no  room  left  for  implication,  he 
therefore  decreed  that  it  should  be  raised,  with  interest,  from  his  death, 
notwithstanding  the  Duke  was  then  living.    But,  satd  Lord  Alvanley,  in  a 
vabseqnent  case,  (Cltafoa  v.  Seymour ^  ubi  Infra)  I  confess  that  b  singular,  as 
maintenance  could  not  be  raised  till  after  the  death  of  the  Duke.    Lord  Hard-      [  98  4^  ] 
wicke,  however,  thought  the  trust  was  so  penned  that  he  conld  not  help  raising 
the  portions ;  for  the  Marquis  had  clearly  the  power  to  raise  them  by  mortgage 
of  the  reversionary  term ;  and  if  he  and  the  Duke  had  died,  it  was  not  con- 
troverted that  the  portions  might  have  been  raised  in  the  life-time  of  the 
jointress ;  and  this  case,  he  said,  difiTered  from  Brome  v.  Berkley^  because  there 
was  no  power  in  that  ease  to  raise  the  portion  in  the  life-time  of  the  jointress ; 
and  although  It  was  not  usual  with  conveyancers,  and  they  were  extremely 
cautions  of  raising  portions  in  the  father's  life-time,  without  his  consent,  yet 
where  there  were  great  estates,  it  was  common  to  direct,  that  upon  the  death 
of  the  father,  portions  should  be  raised  in  tlie  life-time  of  the  grandfather, 
and  not  to  suspend  them  for  two  lives.    To  construe  the  settlement  otherwise, 
he  must  insert  wordii,  and  go  by  Implication  where  there  was  an  express  direc- 
Ikm  to  raise  the  portions  even  in  the  life-time  of  the  father,  if  he  thought  At. 
From  this  case  we  collect,  that  the  suspension  of  the  portion  beyond  the  life- 
time of  the  parentt;,  and  the  snrvlvor  of  them  is  not  encouraged. 

Since  the  above  stated  cases,  there  are  not  any  in  the  books  of  reports,  in 
Which  the  question  has  been  the  principal  object  of  discussion.    In  Clinton  v.   Conrt  againgt 
SeumoHT.  4  Ves.  440,  and  in  Codnnrton  v.  Foley,  6  Ves.  364,  the  rule  was  In-   raising  porlums 
cldentally  investigated  both  by  Lord  Aivanley  and  Lord  Eldon.    1  he  case  of  ^^^    ^j  rever- 
Cfiatea  ▼.  Stymawr-  aros^  on  a  question  of  maintenance.    TIic  trusts  of  the  siowuy  term ; 
term  in  the  marriage  settlement  were  declared  to  be,  that  in  case  there  bhotild   /•J^^/I5vr«'jit«'  ' 
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M.Hie  of  pre-        Before  we  tlrop  this  subject  it  may  be  proper  to  observe, 

veatin^  ftirrge- 

ing  questioaM.       ..    ,  „, , ^^^___^_^^~^ 

tena  to  arise  upon  the  death  of  a  party,  it  ihcwi  tbtt  Ihey  are  Dot  to  b«  paid 
tillaftcr  tile  death  of  that  party,  and  that  thougli  it  be  upoD  altuniug  tneut<r- 
one  or  marriage,  yet  that  eaii  only  bo  where  (lio  tetm  ihall  coaie  Into  Biit* 
«nce.  This  paiuagc  itanda  opposed  to  all  tbn  preceding  decu'waa,  and  I^trd 
EMon  laid,  in  a  snbteqnent  case,  nbi  sapn,  6  Tea.  Sr9,  tbat  be  was  quite 
aatitfled  Lord  Thurlow  nerrr  did  eipTCM  hinuelf  Id  that  manner  j  and  Me 
Lord  Colchester's  report  of  Lord  Thuriow'*  judgment,  3  Belt'i  edition  of  Bro. 
f  97  *  1  Ch.  Ca.  170,  note  (1),  uhich  however  docs  not  appear  (o  aet  bis  Lordship'* 
judgment  in  a  different  IlghL 
fteKtrsionary  Tlie  second  case  i«  that  of  Stanliiy  v.  5lualqf,  1  Atk.  $49,  where  Lord  Hard- 

Itrmmortgagf  wicke  BCkDOwledged  the  general  rule  to  be,  tbat  if  there  be  a  twm  for  years, 
I^IM^i^'"**  "'  other  estate  limited  to  trusteei  for  raising  portions  for  dangbteri,  psyable 
at  a  certain  time,  which  is  become  a  vested  interest,  they  shall  not  slay  tflt 
tlic  death  of  the  father  and  mother,  Dnlesa  Some  iotentloD  appears  to  pot- 
pone  them,  and  if  there  do,  tlie  conrt  wiU  aiway*  take  DoUca  of  sodi  btw 
tinu,  and  postpone  them  accordingly.    Bnt,  said  his  L<mlshlp,  the  later  met, 
an  Bnmt  v.  BerUty,  i  P.  Wma.  484,  and  other*,  shewed  that  the  coort  wnid 
lay  bold  of  very  smell  grounds  to  collect  the  Intention  of  the  parlies  agMsit 
rai&iog  the  portion*  in  the  life-time  of  the  fatber  and  mother, 
CaitafarHcltr.       The  tliird  case  is  tbat  of  PhilpQl  v.  Poacii,  Trinity  Tem,  30  *  SI  GW-  •• 
'y '*"  "^        where  ihe  proviio  bi  aarnage  articles  was,  tlial  if  there  abonld  not  be  sV 
^Jur's  dtttlk,    ''•''*  ""'*  "^  ^^  martiae*  Ihing  at  the  death  of  tlie  sorviver  of  the  htsband 
and  wife,  and  they  should   have   one  or  more  daughters,  then  the  tnulM* 
of  the  term  of  500  years  should,  out  of  the  premises,  tmtse  any  snm  not  ei- 
ceeding  SOODI.  for  audi  daughter  or  danghten,  as  the  husband  and  wife  ihoold 
jointly  appoint ;  and,  \n  defaiA  of  appointmont,  then  the  anin  of  fOOOI.  nc 
such  daughter  or  daughters  equally,  share  and  share  alike,  to  be  paid  at  their 
respective  age*  of  twenty-one  years,  or  days  of  marriage,  whicb  shontd  Grit 
happen.    The  marriage  took  effect,  and  the  wife  died  In   her  husband's  life- 
time, leaving  a  daaghter,  her  only  child,  who  married  before  her  fathe*  died. 
II  was  contended,  far  Ihe  daughter,  that  flie  parlioa  became  due  on  ber  mac- 
riage,  thoiigti  her  father  were  living,  bet  mother   being  dead  without  Uta* 
male.    But  Lord  Commissioner  SnUth  was  of  opinion  that  the  daaghlet* 
portion  did  not  become  due  till  the  death  of  the  sarviving  parent,  and  Lord 
Commissioner  Wllka  or  V^Umot  (one  of  them  being  absent)  agreed  with  taa; 
but  delivered  hit  opinion  at  greater  length.    AfUr  remarking  that  the  oM 
e  to  tbe  raising  of  daughter*'  portions,  be  proceeded 
a  question  of  intention ;  tie  atmtian  vas  (^  **'' 
seemed  to  him  to  be,  tbat  the  daughter's  porlian 
he  tnrvivor  of  her  fatber  and  mother  was  dead.    I> 
on  the  daogbter  to  wait  to  long  j  but  a  contrary  «*• 
ud,  would  be  a  greater  hardship  on   the  eldest  ton, 
family,  who  was  a  purchaser  under  the  liinitatioa  ip 
istrangeroor  a  volunteer;  if  a  bill  bad  beenbnwgU 
the  life-time  of  the  father,  it  would  not  h*<e  beW 
I,"  in  tbe  proviso  tclated  to  tbe  default  of  ittacnak, 
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that  to  pjfevent  quedtiotis  of  the  foregoing  kind  respecting  por- 


imd  to  the  death  o£  the  survivor  too;  whereford  the  trast^s  conld  not  raise 
the  portion  tilt  defknlt  of  tesne  male,  and  till  the  survivor  was  dead.  Lastly, 
his  Lordship  observed  this  was  a  case  of  articles  ki  which  a  more  liberal  eon- 
stmction  was  tised.  In  Stanley  v.  Stmteyf  dbi  supra,  Lord  Hardwicke  relied 
ftntich  CD  its  being  H  case  of  articles,  where  the  words  are  often  altered ;  and 
as  this,  he  said,  was  a  case  of  articles,  and  the  cases  cited  were  cases  of  set- 
tfenetiti^  and  the  court  was  desirous  of  taking  hold  of  any  distinction  against 
tbe  cooattnetioa  ooBteaded  for  on  the  part  of  the  daughter,  he  thought  that 
attftcfent  to  decree  tida  portion  not  to  be  due  till  the  death  of  the  survivor  of 
the  Inisbaiid  and  wife.  ^ 

Fdnrthly,  In  the  case  of  Lyon  ▼.  TUb  DaJkf  </  Chandoa,  $  ^tk.  416,  it  ap-   Reverrimary    , 
peared,  that  previous  to  the  marriage  of  the  Marquis  of  C.  a  settlement  was  <^''>  mm^gage- 
made,  giving  estates  fat  life  first  to  the  Duke  of  C.  (the  Marquis  of  C.'s  ^^  rf  grand- 
IMier),  then  to  the  Marquis,  then  to  the  intended  wife  in  jointure,  with  re-  father  and 
UMdndera  over  to  the  issue  male  of  the  marriage ;  and  a  term  was  created  in  i^*"^*^'** 
defiutt  of  issue  male,  in  trust,  to  raise  out  of  the  rents  and  profits,  or  by 
Bide  or  mortgage,  portions  for  daughters,  to  be  paid  at  twenty-one  or  mar- 
tiage,  the  Marquis,  their  father,  being  dead.    The  Marquis  died  in  the  life- 
tfane  of  the  Dtike,  leaving  two  daughters,  but  no  issue  male,  and  Lord  Hard- 
wfeke  was  of  opinion  that  the  portion  was  so  clearly  ordered  to  be  raised 
upon  the  death  of  the  Marquis,  that  there  was  no  room  left  for  implication,  he 
therefore  decreed  that  it  should  be  raised,  with  interest,  from  his  death, 
mytwithstandlng  the  Duke  was  then  living.    But,  said  Lord  Alvauley,  in  a 
subsequent  case,  {CUnt(m  v.  Seymour ^  ubi  Infra)  I  confess  that  b  singular,  as 
maintenance  could  not  be  raised  till  after  the  death  of  the  Duke.    Lord  Hard-      [  98  4^  ] 
wieke,  however,  thought  the  trust  was  so  penned  that  he  could  not  help  raising 
the  portions ;  for  the  Marquis  had  clearly  the  power  to  raise  them  by  mortgag<^ 
of  the  reversionary  term ;  and  if  he  and  the  Duke  had  died,  it  was  not  con- 
troverted that  tlie  portions  might  have  been  raised  In  the  life-time  of  the 
jointress ;  and  this  case,  he  said,  difiTered  from  Brome  v.  Berkley,  because  there 
was  no  power  in  that  ease  to  raise  the  portion  in  the  life-time  of  the  jointress ; 
and  although  it  was  not  usual  with  conveyancers,  and  they  were  extremely 
caaHoas  of  raising  portions  In  the  father's  life-time,  without  his  consent,  yet 
where  there  were  great  estates,  it  was  common  to  direct,  that  upon  the  death 
of  the  fhther,  portions  should  be  raised  In  the  life-time  of  the  grandfather, 
and  not  to  suspend  them  for  two  11  res.    To  construe  the  settlement  otherwise, 
he  must  Insert  words,  and  go  by  implication  where  there  was  an  express  direc- 
tion to  raise  the  portions  even  in  the  life-time  of  the  father,  if  he  thought  fit. 
PhMli  this  case  we  collect,  that  the  suspension  of  the  portion  beyond  the  life- 
tfane  of  the  patents,  and  the  survivor  of  them  is  not  encouraged. 

Since  the  above  stated  cases,  there  are  not  any  in  the  books  of  reports,  in 
Which  the  question  has  been  the  principal  object  of  discussion.    In  Clinton  v.   Cnirf  againtt 

Sefwumr,  4  Ves.  440,  and  in  Codrington  v.  Folev,  6  Ves.  364,  the  rule  was  in-   raising  portitma 

'  '  or  tnaintewtnee 

cidentally  investigated  both  by  Lord  Alvanley  and  Lord  Eldon.    The  case  of  g^    ^j  i-^^,;.. 

Clialos  V.  SfyMOKT  aros^  on  a  question  of  maintenance.    Tlic  trusts  of  tlie   sionary  term ; . 
tena  in  the  nianrlage  settlement  were  declared  to  be,  that  in  case  there  should  /J^rfi^*,.,.^^^,  ' 

12 
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tdons,  it  Is  u^u^l  in  mcNlem  fiettlements  to  insert  a  dauee,  *'  thai 


tSieir  Qges  «f  twenty ^ae  yean,  in  oa«e  snch  ftges-dioiild  inppfta  after  tibe  &m^ 
of  A.  and  B.,  otherwise  within  six  months  after  the  death  of  the  omvivor  of 
them.  And  apon  farther  trost  to  raise  interest  at  4  per  c«kI.  on  the  fiottioa 
for  nainleaance  tili  tlie  portions  became  doe  and  payable,  witii  a  provisOf  that 
if  tiie  remfander*man  sbonld  pay  off  ti^  {lortions,  or  there  shodd  not  be  any 
yonager  children,  the  term,  or  so  mnoh  thereof  as  should  remain  unsold  or 
undisposed  of,  should  attend  the  inheritance*  And  it  was  pointedly  asldsd,  by 
[  1004»  ]  the  Master  of  li)e  RoUs-^npposing  tiie  rents  are  not  soffieient  to  provide 
Reversionary  maintenance,  in  what  way  can  tlie  term  be  used  for  that  parpose  ?  The  oonnsel 
gageabU  for  '  ^  ^  plaintiffs  raplied,  by  a  sale  or  mortgage,  the  words  being,  by  any  ways 
maiMtenance.  or  means  as  the  tmstees  should  think  fit*  But  the  Msfster  of  Che  Rofls  thoaghl 
Sed  vide  ante,  ^  aiffieult  to  raise  maintenance  by  sale  ^r  mortgage.  The  eUeet  sea,  he  said, 
bad  contended,  that  because  tiie  portions  nf  ere  not  payable,  interest  was  not 
tfi  be  paid  daring  Ae  life-tune  of  the  sMther,  who  was  then  livMig*  Bat  thai 
i|iiali6cation  was  .j|ot  warranted  by  the  words,  and  would  be  oontrary  to  the 
intention.  The  children  are  eqaally  in  want  of  maintenaooe  daring  the  11^ 
of  the  motlier,  as  af^r  her  death.  If,  tedoed,  the  estate  had  been  fiarited  te 
her  for  her  jointure,  it  ndglit  be  argued  that  the  Ifanitaticsi  for  nalnteni^nof 
could  not  taice  effect  till  the  term  should  come  Into  possession.  Even  in  that 
case  it  would  be  doit5(/iii  whether  these  strong  and  general  words  woold  net 
ffarrant  raising  wuintenmtee  hf  sols  or  wiortgtig€  of  ik$  rmr&imy  «r  df  UtOt 
raisinff  it  nftervMBrdi  retrofpeciitdg  ;  but  where  the  trustees  have  the  legal  right 
to  the  rents  and  profits,  and  tlie  interest  is  expressly  given  for  maintenance  fill 
tiie  portion  becomes  due,  it  would  t>e  equally  contrary  to  the  words  and  spirit 
of  the  settlement  to  hold  that  maintenance  should  not  take  plaoe  till  after  the 
niotlier's  deatli.  In  the  case  of  UuU  v.  Cartery  Lord  Hardwioke  laid  no  streis 
on  words  less  qualified  than  these,  obsenring  on  tln^  will  that  tiie  Intentioii 
was,  that  the  daughters  should  have  maintenance  till  tlie  portions  became 
payable,  and  not  afterwards  till  they  were  raised ;  whence  It  followed  that  if 
it  were  collected  from  any  part  of  the  will,  that  maintenance  was  intended  to 
be  paid,  mere  general  expressions  in  a  proviso  of  this  kind,  ooght  not  to  defirat 
or  counteract  that  intention.  Interest,  therefore,  was  decreed  to  be  paid 
on  the  portions  during  the  minority  of  the  childven,'  and  in  the  life-time  of  the 
•motJier. 

To  this  list  it  Is  necessary  to  add  a  case  sinee  decided,  wliere  a  parent  bed 
power  to  appoint  the  portion  by  deed  or  wUI.  Tlie  eonrt  said,  tlwt  whether  a 
portion  is  or  is  not  to  be  raised  out  of  a  reversionary  term,  is  a  qnesfion  of 
intention,  and  inasmuch  as  the  mother  had  powers  In  this  case  to  appohit  the 
portion  to  the  younger  children  by  her  wUl,  it  was  plainly  the  intention  of  die 
donor  of  the  power  that  the  portion  should  not  be  raised  during  the  mothei's 
life-time.  Wynier  v.  Bold,  1  Sim.  d{  Stn.  507. 
Result  of  ihg  The  result  of  the  numerous  class  of  cases  on  this  subject  appears  to  be,  thst 
whule,  where  an  estate  is  settled  to  the  use  of  the  father  for  life,  with  remainder  to 

the  mother  for  life,  with  remainder  to  the  eons  of,  tlie- marrhige,  in  strict 
settlement,  or  otherwise ;  and  in  default  of  issue  male,  with  remainder  to 
trustees  ta  raise  portions  3  and  tlie  father  or  mother- die  wiOiout  istfve  m^t 
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**  QQ  sale  or  mortgage  diaU  be  made  for  raising  partions,  until 
*^  tib^  estate  shaU  vest  Iq  posseasion."  (n) 

'■■■'■'       I  '  I     im.  I     >i  ■  111  11^      I     »  I  ■  ■  I 

^iid  leitre  iMQe  i<vaaX^i  ^  tIM  «93e,  tliongli  dnnng  the  life-time  of  the  snr- 

vivivg  purent^  the  term  Is  vested  in  tlie  trasitces  in  remainder  only,  yet  such 

««f«rsionary  term  may  and  ought  to  be  either  sold  or  mortgaged  for  the  puf- 

pMe  of  raising  the  portions  in  the  life-time  of  the  surviving  parent : — Except, 

ttt.  Where  ihe  contingencies  on  which  tho  portions  are  to  become  vested, 

Ihave  jiot  happened.    2d.  Where  tliere  are  express  words  of  negation,  that  the 

term  shall  not  be  mortgaged  in  the  life-time  of  the  parents.    2  Atic.  367. 

3d.  Where  it  is  obviously  against  llie  intention  of  the  parties,  without  eagerly 

eatdiiog  at  trifling  circnmstaoces.    6  Ves.  580.    2  Eden,  26.    4th.  Where  the 

portions  r^nain  cootiogent  (altfaiongfa  the  term  bo  vested).    SallL.  159.    2  Vern. 

€40.     SCb.Rep.  190.     2  P.  Wms.  9.3.     2BrD.  P.C.  487.     6th.  Wliere  the 

aoHNiafc  of  the  portions  depend  on  the  appointment  of  the  father  or  mother  by 

deed  or  will.     6  Ves«S80.     iShn.  &  Stu.  507.     6th.  Wliere  tlie  term  is  to 

commence  alter  the  death  of  the  father  and  mother ;  and  the  portions  are  not 

to  be  imised  till  after  the  commencement  of  the  term.   1  P.  Wma.  448.  2  Vern. 

760.      10  Mod.  493*     1  £q.  Ab.  539.     7th.  Where  qiaintenance  is  not  to  be  , 

raised  till  after  the  trustees  9re  in  possession.    2  P«  Wms.  485.    3  i^ro.  P.  C. 

437.    3  Atk.  40,  evnltra  where  the  maintenance  is  a  present  provision.    2  A  tic. 

355.  8tli.  Where  the  portions  are  to  be  raised  as  soon  after  eighteen  or  marriage, 

as  conveniently  may  be,  £)r  it  cannot  be  conveniently  raised  by  mortgaging  a 

reversion  which  would  incommode  the  family  to  that  degree  as  to  ruin  the  estate. 

2  P.  ^n^*  94 ;  and,  9th.  The  court  having  always  expressed  a  great  unwilling" 

new  a^inst  raising  portions  out  of  .reversionary  terms,    4  Ves.  4'K),  where  an 

intention  to  raise  the  portion  immediately  can  be  collected  by  construction  or 

unplication  only.    3  Atlc.  417.    2  P.  Wms.  179. 

M«tit<€iMno0  also,  may,  in  cases  of  necessity,  be  raised  by  mortgaging  the 
reversionary  term,  but  instances  of  this  description  of  mortgage  are  very  rare  ; 
indeed  they  have  been  denied  to  exist  (ante,  p.  94);  this,  however,  docs  not 
appear  to  be  the  case ;  see  RavenhiU  v.  Dunsey,  Lydou  v.  .LydoH^  ubi 
supra* 

And  note,  that  where  a  term  for  raising  portions  by  sale  or  mortgage,  is 
pbced  after  an  estate  tail,  which  sh(mld  have  been  placed  before  it,  the  court 
will  rectify  the  mistake.    Henage  v.  Uuntoke^  2  Atk.  456. 

Andy  lastly,  note,  that  on  a  bill  filed  fur  raising  portions  out  of  real  estate, 
the  infsint  heir  ought  to  be  made  a  defendant,  not  a  plainttlT.  Plunkct  v.  Joyce^ 
2  Sch.  ^  Lef.  159*    Vide  etiara  Ih.  21^. 

(N)  Per  Lord  Hardwicke,  in  the  case  of  Hall  v.  Cartfr,  Atk.  356,  and  see      [   101  4(  1 
a  modem  form  of  this  species  of  proviso  in  the  Third  Volupic,  cir.  No.  13.  ^ 

But  notwitlisCanaing  the  words  in  Oie  text  may  be  added  to  the  proviso  for   Portion  when 
portiofiing  in  the  settlement,  the  portion  will  be  a  vested  interest  in  substance   ^^^^*h  and  how 
immeduitely  on  tlie  child's  attaiuing  twenty-one  or  marriage,  though  in  the   g.^.„^^ 
life-time  of  the  parents,  but  it  will  not  be  raiseable  till  the  death  of  the  sur- 
viving parent,  supposing  that  to  be  the  period  when  the  term  is  to  vest  in  pos- 
seAsieo.     Nor,  as  it  should  seem,  will  intcre5t  be  payable  in  the  mean  time 
between  the  ve&ting  of  the  portion  substantially;  aud  the  time  to  which  its  pay 
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Exeaoarmaff        An   executor  or  administrator  are  also  now  generally  con« 
€xc€ptwhere^  '  sidered  as  invested  by  the  law  with  the  power  of  selling,  or 

perhaps  mortgaging,  leases  for  years  apd  chattel  interests  be- 
longing to  their  testator  (/) ;  for  although  it  appears  to  have 
been  once  decided  in  the  House  of  Lords  otherwise  {g\ 
namely,  that  an  executor  could  not  make  a  good  title  to  a  term 
to  a  mortgagee,  and  a  judgment  in  favour  of  the  mortgagee 
upon  that  ground,  was  reversed  in  the  House  of  Lords :  yet 
the  case  as  it  stood  in  the  House  of  Lo'rds  has  since  been  con- 
sidered as  a  case  of  fraud,  and  as  such  standing  upon  its  own 
particular  circumstances.  And,  if  it  were  otherwise,  no  onq 
would  venture  to  deal  with  an  executor  or  administrator,  and 
it  would  follow,  that  an  executor  or  administrator  would  be 
under  an  incapacity,  and  disabled  to  sell,  though  there  wer^ 
,  ever  so  much  occasion  for  it  for  payment  of  debts.  And  this 
^  seems  reasonable;  for  how  can  it  be  expected  that  a  purchaser 
should  take  upon  him  to  make  out  the  account  as  to  the  quan- 
tum of  debts  and  assets,  when  he  is  not  entitled  to  have  the 

(/)    Ever  V.  Corheit,    2  P.  Wms,  Burling  y.  Sionard,    «P.  Wmi.    150. 

149.    Nugent  v.  Gifford,  1  Atk.  463.  (jg)  Humble  v.  Billy  t  Vera.  444.  et 

Mead  v.  Lord  Orrery,  3  Atk.  233.  et  Tide  616.    Bro.  Pari.  Ca.  71.  et'fide 

vide  237.     Elliott  v.ilfm^mafi,  Bar-  GUb.  Rep.  £^«  113. 
nard.     Chan.  Rep,  78.     2  Atk.  42. 


ment  is  postponed.  The  reasons  for  vesting  the  portion  are,  that  the  court 
considers  it  a  hard  thing  to  impute  to  a  father  the  intention  of  reducing  the 
descendants  of  his  child  to  poverty  merely  from  the  circumstance  of  his  owa 
child  happening  to  die  in  bis  life-time.  Not  considering  that  to  be  the  pro- 
bable meaning  of  a  parent,  the  court  has  thought  itself  at  liberty  to  manage  th< 
constrnction  of  the  words  in  favour  of  the  descendants,  in  sodi  a  manner  as  it 
wonld  not  do  in  the  case  of  a  strangef  upon  a  matter  of  contract,  without  any 
mixture  of  parental  feeling.  fVingrwe  v.  Palgravty  1  P.  Wms.  401.  t¥oo4r 
cock  V.  Dorset,  3  Bro.  Ch.  Ca.  569.  Hope  v.  Clifden^  6  Ves.  507.  WWis  v. 
WiUis,  3  Ves.  51 .  Powie  v.  Burdelf,  9  Ves.  428.  King  v.  Hake^  9  Ves.  438. 
Schenek  v.  Leigh,  9  Ves.  300.  Jefferiee  v.  ReynouSf  cited  9  Ves.  311.  £>l- 
jteror  v.  Rolf,  1  Ves.  209.  Bayard  v.  Smith,  14  Ves.  470.  Howgrave  v. 
Cartitr,  3  Ves.  &  Bea.  86,  and  Chumley  v.  Meyrick,  1  Eden,  77.  465.  2  lb.  7. 
The  only  mode  of  making  a  provision  for  children,  which  shall  depend  on  the 
condition  of  their  surviving  their  parents^  appears  to  be  to  limit  the  e»tat^ 
over  in  the  event  of  there  being  no  cliild  living  at  the  death  of  the  survivor 
of  the  parents,  or  in  the  event  of  all  the  children  dying  before  the  fund  shall 
be  payable.  In  either  of  these  cases  the  gift,  it  seems,  will  be  conUuS<^<^^* 
Schenek  v.  Lcfgh,  9  Ves.  3155. 
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\oudier8  to  make  such  account  ?    Therefore^  if  such  estate  And  Ugaiee 
be  sold  or  mortgaged  in-  prejudice  of  a  specific  or  a  residu-  property  into 
ary  (o)  legatee,  his  remedy  will  be  against  the  executor  or  ad-  Jj^^  ^  ''*^" 
ministrator;  but  he.  cannot  follow  the  property  into  the  hands 
of  a  purchaser  or  mortgagee. 

But  a  voluntary  alienation  by  illusion  of  an  executor,  will  ^*?^*  **** 
not  be  binding  upon  the  parties  entitled,  but  w.'O  be  set  aside 
in  equity,  which  will  follow  the  property  in  such  cases  {h)  (p). 

(fc)  NmgaU  T.  Gifford^   1  Atk.  465.— [^*  C.    S  Ves.  S69.— £4.]     Cnme  ▼• 
•Dndbe,  r  Vera.  616'. 


(O)  Residuary  or  ^neral  lefpteet,  and,  as  it  seems,  co-ezecaiors,  M^Ltod  JZesidfecorf  2^^ •- 
y.  JE>nwHM«jid,  ^4  Ves.  353.  and  jS.  C.  %7  Ves.  170. 17«.  are  never  permitted  in  J?f  ^^JJjiJ"*'' 
any  case   to  question  tlie  disposition  whicb  the  executors  have  made  of  :tl^  ^  eaeeciilor. 
assets ;  bat  creditoss,  specifip  and  pecuniary  legatees,  may  follow  either  legal 
pr  eqnitahie  ^ssets  into  the  bands  of  third  persons  to  whoip  frand  is  imputable* 
Why  a  residuary  legatee  should  not  in  such  cases  of  fraud  bo  allowed  to 
lollow  the  assets  is  not  yeiy  obyiona* 

MORTaAOB  BT  EZBCUTORI. 

(P)  The  leading  cake  on  this  subject  since  that  cited  in  the  text,  is  the  case 
of  M^Leod  V.  Drummondy  14  Ves.  353.  and  17  Ves.  154,  where  alVtlie  cases  are 
collected  and  commented  on  to  a  considerable  extent  by  the  late  Master  of  the 
Rolh  and  the  present  Lord  Chancellor. 

^ecutors  are  in  equity  mere  trustees  for  the  performance  of  the  will,  but  Power  ^ 
ia  many  respects,  and  for  many  purposes,  third  persons  are  entitled  to  con-  ^l>^* 
sider  (hem  as  complete  owners.  HUX  v.  Simpson^  7  Ves.  166.  and  see  Taylor  v. 
Bmoidn8f  8  Ves.  209*  The  absolute  power  they  possess  over  tlie  property  of 
their  testator,  whether  beqneatlied  in  trust  or  not,  is  very  great ;  and  it  is  con- 
sidered necessary,  the  better  to  enable  them  to  execute  their  trust,  and  pre- 
vent the  general  inconvenience  of  entangling  third  persons  in  inquiries  as  to  .... 
the  application  the  executors  propose  to  niake  of  the  money  produced  by  the 
conversion  of  the  assets.  Peacock  ▼•  JlfoaJI;,  1  Ves.  131.  Poget  v.  Hoskmop 
Prec  Ch.  43).  BrickUff  v.  Donnington,  t  £q.  Ca.  Abr.  S53,,pL  10.  FrankUn 
V.  PenUf  Barn.  32.  Executors  therefore  having  an  absolute  power  to  sell  the 
personal  property  of  their  testators,  may  raise  money  on  the  same  by  mort- 
gage, if  in  their  discretion  they  think  it  advisable ;  but  mortgaging  is  not  the 
natnral  way  of  paying  debts,  for  which  purpose  only,  dispositions  by  executors 
can  in  general  be  made.  If  they  dispose  of  the  assets  as  a  security  for,  or  in 
payment  or  satisfaction  of  their  own  debts,  the  late  cases  saem  to  shew  (with 
some  litUe  qualification  which  w^  shall  immediately  notice)  that  such  sale  or 
■mortgage  will  be  void  as  a^^nst  the  legatees,  and  persons  benefipially  entitled 
under  the  testator's  will. 

The  deed  of  mortgage  need  not  state  that  the  money  is  wanted  for  the 
purposes  of  the  will,  for-in  order  to  vitiate  the  security,  it  mM&t  be  shewn  that 
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Pwrckaaermtti      4j)d  a  pev0ona)  «stafee(»)  may  be  clothed  iritb  such  a  parti? 
apj^cd.  cular  tni8t«  that  it  13  possible  the  court  in  some  casee  might 

(i)  Barnard.  Chant  Eep.  81« 


MORTGAGB  BY  the  mooey  was  not  borrowed  for  the  payment  of  debts.  BMmy  ▼• 
*^^  1^2  *'  4  Bro.  C.  C.  198,  cited ;  et  vide  Lngle^  v.  O^omf,  Amb.  17.  Bat  if  a  par- 
fioiUUmed.  tienlar  fund  is  pohited  oat  by  the  wiU  for  the  payment  of  debts,  it  may  become 
meeesswy  for  a  moftgasee  la  inquire  if  tlpat  ^»d  bus  lieeo  eihi^nsM*  If  «> 
adminlf  tr»t9r  fUMigage  a  term  of  the  intestate^  and  mk»  A.  his  executor,  and 
diesy  jthe  equity  of  redemption  will  not  ^  to  the  administrator  de  bonU  nm  of 
the  hitestate,  but  to  a.,  the  executor  of  the  first  administrator ;  because  at 
law  the  mcnt^ge  was  an  alienation  of  the  whole  term^  and  the  admiaistrttor 
was  not  possessed  en  inUer  dnni,  but  in  his  own  right.  MM*  v*  Bemari, 
iCh.Ca.294.    &  C.  9  Freem.  139. 

Miftigage  bad        ^^  ^  person  dealing  with  an  executor  is  aware  that  the  executor  te  misapply- 

ly  cdUMumj       ing  the  testator's  property,  a  court  of  equity  will  (under  strong  circumstinees. 

mmu  erMlto.  ^^^''"^^^ ^«  IMtswett^  19 Ves.  966.    PUat  ▼.  SUiddem^  14 Tes.  193)  interfere oo 

behalf  of  the  persons  beneficially  entitled.  Crime  v.  Drofre,  S  Vem.  616.  Etoer  r. 
Cwhetty  a  P.  Wms.  148.  Jaeimih  v.  Harwoodf  S  Yes.  f68.  Dicketuom  v.  Udofer, 
4  Ves.  49,  S*  If,  for  instance,  one  concerts  with  an  executor  by  obtaining  the 
.testator's  effects  at  a  nomfaial  price,  or  at  a  fraudulent  undervalue,  or  by  ap- 
plying the  real  value  to  the  purchase  of  other  subjects  for  his  own  behoof,  or 
in  extinguishing  or  securing  the  private  debt  of  the  eaecutor  (as  hi  Scott  v.  TSfler^ 
9  Didc.  795),  or  in  any  other  manner  cotptrary  to  the  duty  of  ofiice  of  execu- 
tor, such  concert  will  hivolve  the  porehaser  or  mortgagee  in  tiie  frapdvleat 
transaction,  and  render  him  liable  for  the  full  value,  M^Leod  v.  Drwmim^ 
]7Ves.l6f.  But  a  person  may  advance  money  to  an  executor  on  a  bond  or 
other  ekose  ii|  ocflon  of  the  testator,  without  its  being  from  that  circumstance 
inferred  that  a  fraudulent  cpllusion  to  misapply  the  assets  exists  between  bio 
and  the  executor.  14  Ves.  363..  Whercy  tiowever,  a  person  dealing  with  an 
.  executor  neglects  all  ordinary  caution  and  inquiry,  and  advances  him  money 
I  on  a  pledge  of  part  of  the  testator's  assets,  he  must  run  the  risk  of  there  beiiig 

further  demands  on  the  mortgaged  property.  Thus,  where  bankers,  coofi- 
dently  relying  on  the  integrity  of  the  executor,  took  an  assignment  from 
r  103  Ht  1  1^^  ^^^  Boon  after  the  testator's  death  of  part  of  the  testator's  effects  as  a 
security  for  an  antecedent  debt  due  from  the  executor  to  the  bankers,  merely 
on  the  representation  that  'the  whole  was  left  to  him  personally,  the  Master  of 
the  Rolls  said,  if  they  chose  to  rely  on  that  representation  without  looking 
into  the  will^they  took  the  assignment  at  the  hacard  that  there  might  be  uusatiB- 
fied  demands  on  the  fiinds.  14  Ves.  361.  There  were  circumstances  also  which 
shewed  that  the  liankers  knew  the  property  to  be  part  of  tlie  effects  of  the  tests* 
tor,  and  that  they  were  dealing  with  the  executor  9»  executor,  but,  relying  on  his 
representation,  they  advanced  him  money^  not  as  executor,  but  as  army  agent, 
on  the  security  of  property  of  his  own  connected  with  property  of  the  testa* 
tor's ;  and  the  Lord  Chancellor  said,  in  confirmation  of  the  decree  made  at  the 
Rolls,  tliat  he  could  not  bold  it  competent  to  an  executor  to  go  to  a  banker 
immediately  after  the  testator's  death,  and  pledge  the  property  of  the  testa- 
tor iu  consideration  of  a  loan  to  be  then  madp»  if  the  circumstances  shoved 
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jpequife  the  ^uicbaser  of  the  money  to  see  it  righdy  ap- 
plied (k), 

fjl^  fiwnsra.'Graii*  Itcp*  91* 

iNt  IIm  ^iBlMr  k»ew  tbtkt  Im  ii»b  tedinip  mmiey  lo  that  penoo  In  a  nanner  MO|ii>OA«t  by 
•itt»b»  aiiplie^cMifiiiiMlrfylU)  te.dlaty  4)f  ezeeirt6r»b«l  lahiB^wnadTaiitagc. 


ar  V«t.  lliB.    Tke  AMirtt  lM>iF«rer9  will  not  reltoa  tha  lagitee  w  parson  iMBoa* 
ioUl^  eatitlad,  agaloBt  tl»  auiappticatte  of  tha  aatata  in  estas  of  Jang  ac« 
^aicaeanea*    Andrew  ▼.  HVwIey,  4  Bro.  Qli.  Ca«  il5.    S  Ii)id.  63S.    jBimi^  v. 
JU^mdt  1  CflKy  145.    OMmo*  t.  Bradie^,  iJae.  ar  Wallc*  51.  dS.     Hance 
gras  nagfigaaea  auEtaly  in  jtha  pareliaiar  or  aMirlgigaOi  wliboat  any  direct 
liaad,  njU,  it  ihaaUl  saaoi*  1m  taffioiaMt  lo  iadooa  tha  coart  to  aet  aslila 
Hm  BMntgtgB  ar  pmaluHe  ia  Hvmnr  of  tiia  legatee*    Seait  v.  T^fkrf  SDIdu 
ttS.    S.  C.  £  aia.  Oh.  €a(  4S9.  fiia  v^  SiMytoa,  ?  Tea.  159.    So  if  an  execator 
ar  aiminiatratar  giant  a  laaM  either  alMolately  or  eonditionally  to  a  perMn 
who  haa  naUae  tfiat  a  aide  of  the  premiaes  waa  reqtoirad  by  the  parties  benefi* 
iriaily  inlaiaated»  it  will  ha  aet  aalde.    Drokam  ▼.  DreikaM,  1  BaH  &  Bea.  185. 
Aeaa  pcopasttiana  have  l>ee#  for  the  most  iwrt  reoogaiied  and  ooafirmed  liy 
the  pmaent  Vioe-Ghanceilor,  ia  the  Ute  oaaa  of  Keam  r.  tMerU,  4  Madd.  Rep.  !f^*^  '^' 
S9t«    Tba  case  eliargcd  bj  tlie  hill  waa,  that  certain  ezecotoriy  i>abig  greatly  ^^^' 
indebted  to  their  bankeiv,  aold  out  the  whole  of  die  teetator'a  aaaata,  wfaleh 
aionaJBlffd  af  money  in  tfaa  funds,  aad  iaatead  of  earryiag  the  prodaea  to  the 
flBeeatorship  aceoont,  they,  in  faety  earriad  It  to  the  liqaidatioa  of  their  own 
piirate  dabta ;  and  that  at  the  time  thaae  transactians  took  plaoe,  the  baaken 
ted  Aill  SQtice  of  the  teatatar^  will,  and  espaeially  knew  that  the  0rst  parpoae 
a^  Ms  arill  waa  to  infest  a  sum  of  S5,666(.  in  trast  in  the  purchase  of  parlla- 
alaak  or  public  fbnds,  or  oi|  real  or  government  securities.    His 
the  Tiea-ChanoeUor  admltled/  that  if  the  case  so  charged  by  the  bat 
bad  t>aen  established  In  proof,  the  daim  by  the  plaintiffs  against  R.  and  L.  the 
hanfcam,  woald  have  bean  irresistible ;  for  they  would  have  been  plainly  par- 
ties to  a  grosf  breach  of  trust  by  theaKCCutom.    But  his  Honour  tliooght  there 
was  not  any  evidence  to  that  effect.    Every  person,  he  said,  who  dealt  with 
aa  execator,  knowing  hia  character  of  execator,  had  necessarily  implied,  if 
not  aapress,  aotiea  of  the  will ;  but  all  dispoaitioas  made  by  a  will  of  personal 
•pi  sporty  were  by  law  sabjeet  to  a  prior  charge  for  the  payment  of  debts ;  and 
-as  a  purebaaar  of  real  eatate  devised  ia  aid  for  the  payments  of  debts  was  not 
boaatf  to  tnqaire  into  the  fact  wlietber  the  sale  were  made  necessary  by  the 
esistance  of  debts,  because  he  liad  no  adequate  means  to  proaecate  anch  In* 
qniiy,  ao  ha  who  dealt  with  an  exeontor  for  personal  assets  was,  for  the  same 
reason,  absolved  from  all  iaquiry  with  vespaet  ta  debts ;  he  had  a  right  to  as- 
aanse  Hmt  the  exeoaCor  sold  in  the  necessary  coarse  of  his  administration,  and 
It  waa  apoD  tUs  prinolple,  akegetfaer  iudiiferent  what  disposition  may  be  made 
in  ahe  win  with  respect  to  the  personal  pvaparty  for  which  he  dealt ;  for,  whe« 
Iber  it  were  speoliieally  given,  or  aoastituted  a  part  of  the  residuary  estate, 
it  waa  equally  barged  bylaw  with  tlie  payment  of  debts;  if  It  were  other- 
wise, the  powers  of  an'  execator  would  be  wholly  inadequate  to  the  adminis- 
tration of  the  testator's  estate. 
With  a  view  to  the  cause  in  dispute  liis  Honour  further  observed,  that  he 
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jnroimait  qf        Where  a  mortgage  is  made  under  a  decree,  the  due  uirot' 

decree. 


VORTOAOBBT  luid  carefally  examined  every  anthority  npoD  UieBubject;  andi  he  thought  the 
srseoTons.  resalt  might  be  thus  stated.— Every  penon  who  acqvirea  penonal  assets  hy  a 
breach  of  trust,  or  devoslaeil  in  the  ezecntor,  is  responsible  ta  those  who  are 
Mortgage  for  entitled  nnder  libe  will,  if  he  is  a  party  to  the  breach'  of  trust  Generally  speak- 
"•?"!J  ftfj^o^ced  iDg,  he  does  not  become  a  party  to  the  breach  of  trust  by  buying  or  receiving 
no  fraud  *  con-  ^  Pledge  any  part  of  the  personal  assets  df  the  testator,  whether  specifically 
tra  if  to  secure  given  by  the  will  or  otherwise  for  money  advanced  to  the  cxecator  At  thetuae, 
v^ifl/  ^     ^tetLvae  this  sale  or  pledge  is  held  to  be  prtmA  fueie  consistent  with  the  doty  of 

ah'  executor;  On  the  contrary,  he  does  become  a  party  to  the  breach^ of 'tmst 
by  baying  or  receiving  in  pledge  any  part  of  the  personal  assets,  not  for  no* 
oey  advanced  at  the  time,  bnt  ui  satisfi^tion  of  his  own  private  debt  doe  frooi 
tht  execntor,*  becanse  this  sale  or  pledge  is  primd  facie  inconsistent  with  the 
doty  of  aA  execntor.  To  these  propositions,  however,  (his  Honour  continaed) 
there  were  some'  Exceptions.  Thus  a  sale  or  pledge  for  the 'private  debt  of 
tlie  executor  has  been  supported  under  special  circumstances  in  Lord  Hard* 
w)ckeV  two  cases  of  Nugtai  v.  G^fordy  1  Atk.  .469.  8.C,  tVev.  969,  and 
jl/eod  V.  Orrery y  3  Atk.  SS7.  tliough  not  entirely  to  the  satisfaction  of  every 
succeeding  judge ;  and  Lord  Eldon  seemed  to  consider  the  case  of  M*Leod  v. 
Dnanmottdf  ubi  supra,  as  an  exception  to  the  first  proposition.  It  was  opoa 
the  principles  of  these  propositions  that  Sir  W«  Grant  proceeded  in  the  caie 
ofM^Leod  V.  Drummond ;  he  there  supported  the  pledge  of  die  testator's  bonds 
•because  they  were  deposited  in  respect  of  advances  made  at  the  time.  In  the 
same  case  of  MPLeod  v.  Dmmmand,  Lord  Eldon,  on  an  appeal,  admitted  thew 
•  principles,  but  he  seemed  to  consider  the  circumstances  of  that  case  as  form- 
ing an  exdeptionto  the  general  rule.  The  advances,  though  made  at  tlie  lime, 
were  made  to  two  execntors  who  were  partners  as  army  agents,  and  were  made 
to  tliem  in  the  course  of  their  business  of  army  agents,  and  necessarily  there- 
fore for  their  private  purposes;  and  he  inclined  to  think  that  the  bankers  were 
for  that  reason  ad  much  parties  to  the  breach  of  trust  as  if  they  had  applied 
'  the  money  to  pay  the  private  debt  of  the  executors.  And,  finally,  t|^e  Vicft- 
Chancellor  remarked,  that  he  could  not  bnt  lean  strongly  to  Lord  Eldon's  view 
of  the  lastly  cited  case ;  for  If  a  party  dealing  with  an  execntor  for  the  pe^ 
sonal  assets  pays  his  money  to  the  executor,  so  that  it  may  be  applied  for  the 
purposes  of  the  will,  he  b  not  responsible  for  the  executors'  misapplication  of 
it ;'  bnt  if  in  dealing  with  the  executor  he  does  in  truth  pay  his  money  for  the 
^private  pnrposes  of  the  executor,  he  is  equally  a  party  to  the  breaeh  of 
trust,  whether  he  applies  hb  money  to  the  private  debt  of  the  executor,  or  the 
'  private  trade  of  the  executor.  But  in  tlie  case  in  question  the  bankers  were 
agents  to  the  executors,  and  received  the  monies  by  their  authority,  remittipf 
it  to  them  in  the  course  of  their  duty  as  agents,  and  leaving  the  appUcalion  of 
it  to  the  purposes  of  the  wiU  whelly  hi  the  power  of  the  executors.  There 
befng  therefore  no  ground  for  imputation  nm  the  bankers,  the  bill  wa9  ^i** 
missed  as  against  them  with  costs. 
Mortgage  to  It  is  further  observable,  that  where  there  are  several  execntors,  each  ba* 

^•^oucutort   or  entire  control  over  tijc  testator's  personal  estate ;  he  may  release,  mortpge, 
from  testator,     ^^  transfer  the  same  without  the  concurreficc  of  his  companions ;  and  therefore 
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mont  and  entry  of  the  decree  should  be  attended. to  by  the 
mortgagee. 


one  executor  may  mortgage  to  hU  co-execnlor  the  p^rsoual  assets  of  the  tes-  MontCAOK  by 
tator  as  a  aecarity  for  a  private  debt  due  from  the  former  to  the  latter,  if  there 
be  no  firand.or  reasonable  ground  of  sospieion ( Jac«m&  ▼.  Horvood,  Belt's 
iSepp.  to  Ves*  338,  and  ft  Ves.  S86) ;  for  it  is,  in  cases  of  frand,  collusion,  or 
great  ncgligeoce  only,  that  the  conrt  wUl  allo^ir  the  assets  to  be  followed.  Hill 
▼.  Suaptoiiys  nbi  supra.  So  also  an  executor  may  mortgage  assets  of  his  tes- 
tator for  the  better  security  of  a  debt  due  from  the  testator  to  himself.  Jacomb 
y.  Hmrmoodf  2Ve8.26d.    Ttmer  v.  Ivie,  lb.  466. 

.   On  a  deposit  by  executors  of  the  tesUtor's  property  with  their  own,  for  EfmtalbU  Uem, 
their  own  private  debt  the  latter  most  be  first  applied ;  but  if  that  should  be 
inadequate,  the  testator's  effects  cannot  be  taken  in  execution  for  the  execu- 
tor's debt.    17  Ves.  154.. and  see  Ray  y.  i2ay,  Coop.  Rep.  t64.    Freeman  v* 
FmirUe^  SMeciv.  30. 

To  enable  executors  to  sell  or  mortgage  real  estate,  they  must  have  a  power  Mortgage  ^ 
ao  to  do,  cither  expressly  given  them  by  the  will,  or  resulting  to  them  (though  ^^V  *V  "^ 
not  actually  named)  by  necessary  implication,  from  the  produce  being  to  pass 
through  their  bands  in  the  execution  of  their  office,  as  in  payment  of  debts 
and  legacies.  BeMtkam  v.  WiU^hire^  4  Madd..Rep.  49.  and  see  Anon.  Dyer, 
37tb.  pi.  IS.  1  Anders.  145.  Tenant  y.  Brown,  1  Ch.  Ca.  180.  Blotchy.  [  105 4»  ] 
iViider,  1  Atk.  420.  Yate$  t.  Campion^  t  Pr.  Wms.  309.  Keil.  45.  Co.  Litt. 
113  a.  n.  S.  .  A  testator  directing  or  desiring  his  estate. to  be  sold,  without  de- 
claring by  wliom  the  sale  is  to  be  made,  the  executors  may  either  sell  or  mort- 
gage the  same  if  the  produce  is  to  be  applied  in  purposes  connected  with  their 
office.  Warnrfttrd  v.  Thamp$tnu  3Ves.  513.  {Pitt  v.  Pcttoai,  1  Ch.  Ca.  176. 
1  Lev.  304,  eoaira.)  By.  this  power,  or  rather  authority  to  sell,  the  executors 
can  make  a  good  legal  title  to  the  estate  in  fee-simple  without  the  concurrence 
of  the  heir  at.  law  of  tjhe  testator,  3  Pres.  Abs.  t47.  S56.  The  sale  or  mort- 
gage  in  this  case  should. be  made  by  bargain  and  sale ;  for  persons  having  an 
aathoiily  cannot.be  said  to  convey,  but  merely  to  appoint.  But  the  purchaser 
or.  mortgagee  will  be  liable  to  see  his  money  applied,  unless  there  be  a  proviso 
in  the  will  expressly  exonerating  him  from  that  burthen.  If,  liowever,.  the 
trosts  are  of  long  .duration,,  it  will  not,  it  seems,  be  incumbent  on  the  pur- 
chaser  or  mortgagee  to  see  to  the  application  of  his  money,  further  tha9  that 
it  is  invested  in  the  funds  in  the  name  of  the  executor,  in  trust,  for  the  pur- 
poses of  the  win.  Post,  S41.  Co.  Litt.  890  b.  n.  1.  xiv.  1.  See  alM»  the 
note  on  mortgages  by  trustees,  ante,  60,  1. 

.  Vor  the, sake  of  connection,  we  may  here  observe  what  perhaps  would  be  ExeaUort  MMy 
■Bote  appropriate  to  the  subject  of  the  next  chsipter,  that  executors  m^j  lend  ^  mortgageee^ 
out  on  private  security  money  belonging  to  the  testator  which  remains  in  their 
hands  unapplied  for  the  immediate. purposes  of  the  will.  Indeed  it. will  be  his 
duty  to  do  so,  or  pay  interest  himself  (at  4  per  cent  Roche  y.  Bart^  ii  Ves. 
58 ;  and  m  a  special  case,  beyond  mere  negligence,  as  if  he  employed  the 
money  in  his  trade,  .5  per  cent.  Ibid,  and  sec  11  Ves.  581.  MaU  v.  HaUetty 
1  Cox.  60. 134.  jPor6«t  v.  Ro$$,  t  lb.  113);  for,  supposing  Jiim  to  have  a  snm 
which  will  not  be  called  for  till  a  distant  period,  it  cannot  be  imagined  that  it 
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MORTOAflBBT  li  to  11^  kite  «U  thttt  tlfli^.    PrcTlondy  to  the  iniUtittloo  df  pmbtto  fWndc,  if 
EXECUTORS      ||||,g^  ii^^Q  |^^„  1^1  ^g^  Iq  ^^g^s  oD  private  secttrity.    It  seems,  therefore^ 

TBDSTEBi.      ^^^  ^®  executor  is  allowed  to  exercise  a  fair  and  honest  discretion  in  placing 

oat  the  money  of  his  testator  at  interest,  and  that  if  he  do  so  he  will  not  be 

gniky  Of  a  dnastitx/U.     Per  Abbott,  C.  J.  io  tfehttif  ▼.  Speneer,  3  Barn.  A 

Aid.  564. 

hut  eanuti  Imd      Bot  exeotitoti  or  tmsteea  enmol  lend  mit  money  on  pcrtonal  secnrity, 

^a^^JU^'  fltougli  wofdt  udMi  tti7  faatdy  m  dhenikn  iota  do  may  have  been  wed  by 

Mr  t^arZ^    ^^  ttttator.    Itios  where  the  words  were,  '^  or  on  such  other  good  lecarity 

cree*  as  they  conld  procnre  and  think  safe  ;*'  and  the  executors  lent  the  legacy  on 

bond.  Sir  W.  Grant  held  clearly,  that  the  defendants,  the  execnton,  were 
not  empowered  to  lay  out  the  money  on  personal  secnrlty ;  for  it  wtu  like  trus- 
tees to  sell,  who  cohld  not  be  justified  in  selling  for  any  other  price  than  the 
best  price  tbat  could  be  obtained  for  the  property.  fVilkei  v.  Steward^  Coop. 
Rep.  6.  Ryder  ▼.  Bickeriton,  7  Bac.  Abr.  189.  dted  1  Eden.  Rep.  149. 
3  Swanst.  80.  (In  the  latter  case  it  was  held  that  money  lent  on  a  promissory 
note  is  not  put  out  on  a  security).  Vigras$  v.  BUtfleld^  3  Madd.  6t.  Walker 
t.  SyiMndif  S  Swanst.  63.  So  jn  Adye  ▼.  Padlkteau,  It  was  held,  that  an  exe- 
enter  lending  money  of  his  testator  npon  bond,  b  personally  answerable  if 
the  security  prove  defective,  tiiongh  his  testator  was  in  the  habit  of  lending 
money  on  such  secttrity,  and  shall  not  be  Indemnified  from  the  profits  made  by 
other  transactions  of  the  same  nature.  3  Swanst.  84.  And  even  if  an  eie- 
tntor  or  trustee  have  a  power  to  lend  ont  the  trast  monies  on  real  or  personal 
security,  it  will  not  enable  them  to  aepamuMdaite  a  trader  with  a  loan  on  bond. 
langtt^  V.  OtUtanty  Coop.  33.  But  if  an  executor  have  tent  money  on  sach 
security,  and  the  legatee  or  person  beneficially  entitled  have  long  acquiesced 
In  the  loan,  it  will  not  be  considered  such  gross  neglect  as  to  amount  to  a 
breach  of  trust;  Hard^a  v.  Pwr$onB^  1  Eden,  145.  Nor  can  an  executor  lay 
out  money  on  mortgage  after  a  decree  to  account;  and  therefore  where  aa 
executor  having  tlie  personal  estate  of  the  testator  in  trust  to  place  the  same 
out  on  good  and  snfficient  security,  for  the  benefit  of  an  Infant  legatee,  to  b« 
paid  on  hb  coming  of  age,  lent  part  of  such  personalty  out  on  mortgage  afler 
A  decree  to  account,  and  notice  not  to  do  so  by  the  Infant's  nnde  and  next 
friend,  he  was  ordered  to  pay  the  same  into  court  WiddowMi  v.  D^ 
9  Meriv.  494.  et  vide  ll  Ves.  581.  Burke  Ex  pwrte^  1  Ball.  &  Bea.  74. 
Betu^  aeenta  It  is  also  another  principle  in  equity  that  Uf  an  executor  lay  out  the  asseM 
ioeetaiet  loss  to  ^f  |j|g  testator  on  private  securities,  all  the  benefit  made  thereby  shall  accme 

to  the  estate ;  yet  the  executor  shall  answer  all  the  deficiency,  and  the  parti- 
cular circumstances  of  good  conduct  In  the  executor  cannot  prevaO  against  the 
general  rule.  Adye  v.  FetuUeieau^  l  Cox,  S4.  3  Swanst.  84.  et  vide  i  Cox,  !• 

Soe  further  on  the  subject  of  mortgages  by  executors,  Lowther  v.  LtMert 

13  Ves.  d5.  402.    fimUMMtm  v.  SmUk,  Finch,  3r8.  457.    Pfefy  v.  Staeey  4  Ves. 

6S0.    Ski^hrook  V.  Bineldnhrook^  16  Ves.  477.     Cases  cited  by  Mr.  Edco, 

1  Lord  North.  Rep.  150,  n.  (a).    Grekam  v.  KeUe^  2  Dow.  P.  C.  24.    4  Dow. 

209.    3  Ves.  101.  565.    5  Ves.  839.    9  Ves.  86.    11  Ves.  226.  333.    Amb.  25. 

Post,  223.  568,  569, 570,  and  notes  there. 

O/fmrtgagee         The  common  powei*  usually  introduced  Into  marriage  settlements,  enabling 

and  ealee  by      trustees  to  alter  and  vary  the  securities,  does  not  in  general  authorise  more 

kmte  pmer  to     ^^  ^^  investment  by  way  of  mortgage,  although  in  event  it  often  happeos 
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that  an  investineiit  by  way  of  alMolote  purcbaae  wonld  be  more  beneficial  to  mobtgagb  by 
the  objects  of  the  trust.    The  words  of  the  power  nsnally  are  "  government      bxbodtorb 
or  real  mamtiUf"  which  clearly  do  not  anthorise  a  piircibcue*    Sir  8.  Romilly,      trustbbs. 
ia  one  case,  contended,  that  a  tkust  to  lay  ont  money  on  ^'  good  security,"  ^j^^  ^1,1^  ^0,,^ 
woold  not  warrant  a  loan  on  mortgage ;  but  in  this  remark  Sir  Samnel  must  MicwtHei* 
have  been  influenced  by  Ae  argument  in  his  waistcoat  pocket,  if  indeed  it 
were  his  real  opinion*    What  can  afford  a  better  security  than  an  ample  free- 
hold estate  with  b  good  title  ?    If|  howerer,  the  trustees  take  upon  tfaemseWes 
to  change  the  nature  of  the  property  by  selling  ont  of  the  funds  and  purchasing 
hady  they  should  take  care  to  be  provided  with  an  indemnity  against  any  loiaea 
they  may  anatain  1^  teason  of  such  oonveniOB.    He  may  take  inch  Ittdemnlcy 
eUher  finom  the  tenant  for  lifci  or  fiom  the  other  adult  cMtais  qite  frail  request- 
ug  the  purchase.    This  indemnity  is  rendered  necessary  under  the  consi- 
deration, that  the  ceMu  que  tntU^  who,  through  infancy  or  other  disability, 
cannot  concur  in  6ie  transactioui  hiay,  when  of  age  or  capable  of  acting,  elect 
either  to  have  the  money  replaced  or  be  paid  tibe  produce  of  it*    BotUch  t* 
JBiahm^,  ft  Bro«  Ch.  Cm.  6A9..  And  even  if  the  trust  UMttorise  a  purchase  of 
iiadf,  it  should  be  observed  that  tUg  will  not  warrant  a  purchase  of  Aoases, 
which  are  of  a  wearing  and  consuming  nature.    Pnmd  v.  HaUet^  t  Ves.  276. 
And  if  the  lands  to  be  purchased  are  directed  to  be  of  iaJUrtlaate,  thai  has 
been  held  to  mean  ^frethM  rf  MerUa^e/'  and  not  to  Include  eopyhoM,  bo^ 
nNi|^-£ngilih,  or  customary  lands  of  inheritance,  to  which  certain  fines,  fees^ 
heriolSy  and  other  customary  outgoings  are  always  incident    lb.    Et  vide 
jLfwif  ▼•  Hm,  1  Ves.*S75.    Belf s  Supp.  140. 344. 
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Who  amy  he     xN  respect  of  the  mortgagee  of  land^  he  must  be  a  persori 
^^  capable  of  possessing  real. property ;  for  a  mortgage  being  at 

law  a  conditional  sale^  no  one  who  is  under  a  legal  impedi- 
ment to  take  by  a  purchase^  can  have  the'  capacity  to  take  by 
a  mortgage.  But  any  one  who  is  capable  of  taking  an  abso- 
lute purchase^  may»  it  seems^  take  by  mortgage ;  consequeiidy, 
all  natural  and  politic  or  corporate  bodies^  that  are  not  dis- 
,  abled  by  law,  maybe  mortgagees.  And  it  seems  that  some 
,  persons,  that  cannot  be  mortgagors,  maybe  mortgagees;  for 
an  aUen  may  be  a  mortgagee ;  but  if  a  mortgage  of  land  be 
made  to  him  in  fee-simple,  or  for  a  term  of  years,  he  can- 
not hold  it,  but  the  king  will  be  entitled  to  have  it  from 
him  (a).* 


AUen  mmri*  (a)  The  e»tate  wUl  not,  however,  reit  in  the  king  till  office  fonnd,  althoo^ 

*  he  may  be  entitled  to  it  from  tlie  time  of  the  making  of  the  mortgage.    In  the 

interim,  it  will  vest  in  the  alien  mortgagee.  1  Lev.  47.  4  Lev.  8S.  5  Co.  St  b. 
If  the  alien  die  before  office  fonnd,  the  law  will  vest  the  freehold  and  inherit' 
ance  In  the  king.  Co.  Lit.  S  b.  And  if  two  be  mortgagees  jointly,  one  an 
alien  and  the  other  not,  if  the  alien  die  the  entirety  will  not  derolve  to  the 
snrviTor,  bat  the  king  will  have  his  moiety.  1  Lev.  47.  4  lb.  Bf ;  yet  till 
office  foand  the  moiety  sunrives.  lb.  5  Co.  5.  When  the  kbig  takes  the 
mortgaged  premises,  the  condition  is  discharged,  and  he  holds  absolutely  >  and 
it  shonld  seem  that  the  estate  is  also  fi-eed  from  the  equity  of  redemption  of 
the  mortgagor  m  the  king's  hands.  Bnt  if  the  lands  are  recenveyed  before 
office  fonnd,  the  lien  of  the  crown  is  gone ;  and  where  an  alien  was  mortgagee 
of  copyhold  lands,  although  the  freehold Vas  hi  the  lord,  yet  it  was  contended 
|n  argnment,  24  Car.  l.  that  the  king  would  have  it;  and  see  1  Roll.  194. 1. 55. 
Danv.  381.  AI.  15.  Hard.  495.  This,  however,  is  questionable,  since  an  afien 
cannot  take  any  interest  in  land,  except  for  the  benefit  of  the  crown ;  and  the 
king  cannot  be  a  copyholder,  consequently  the  alien  cannot  take  that  which  the 
king  cannot  have.  Hence,  therefore,  it  shonld  seem,  that  an  alien  cannot  be  a 
mortgagee  of  copyhold  lands.  If  he  be,  if  will  escheat  to  the  lord  of  the  nkanor 
instead  of  the  crown.  Dy.  S  b.  m.  503,  a.  per  Harrison,  Reader,  Lin.  Inn. 
If  an  alien  take  a  mortgage  in  the  name  of  a  trustee,  the  king  wiU  not  be  en- 
titled to  tlie  estate  mortgaged  by  inquisition,  for  at  law  it  will  be  in  the  trustee, 
and  not  in  the  alien.    The  king,  however,  may  sue  in  Chancery^  to  have  the 
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A  person  attainted  of  treason  or  felony,  before  or  after  at«  Attainted  per, 
tainder,  may  be  a  mortgagee,  but  he  cannot  hold  the  thing  *^'  ^ 
mortgaged;  so  a  peivon    outlawed  may  be  a  mortgagee  of 
lands ;  but  the  king  will  be  entitled  in  both  cases  to  the  pro-  , 

perty  in  them,  subject  to  the  condition  in  lik^  manner  as  the 
attainted  person  or  outlaw  held  them. 

So  a  feme  covert  may  be  a  mortgagee,   but  cannot  be  a  Fejfuecwerts, 
mortgagor,  unless  by  construction  of  equity  on'  an  agreement   . 
that  she  shall  possess  separate  property,  in  which  case  s}i^. 
may  probably  be  so  considered  (b)» 

And  an  infant  may  be  a  mortgagee,  ilmftV^nKi. 


tnut  execnted.  lb.  and  1  Roll.  194.  1.  40.  5M.  1.  50.  A1.  16.  Hard.  495. 
Danv.  SSI,  t.  This  «nbject  U  furtlier  diacossed,  iWatk.  Cop.  38,  and  note, 
4lh  edit. 

There  it  also  another  incapacity  to  take  as  mortgagee,  and  that  is  in  the  p^Msts, 
case  of  a  papist.  By  the  stat.  tx  &  It  Will.  3.  c.  4,  it  is  enacted,  that  every 
papist,  who  shall  not  abjnre  Uie  errors  of  his  religion,  by  taking  the  oaths  to 
the  GoTemment,  and  making  the  declaration  against  transnbstantiation,  withiQ 
six  months  after  he  has  attained  the  age  of  eighteen  years,  shall  be  incapable 
of  inheriting,  or  taking  by  descent  as  well  as  by  purchase,  any  real  estates 
wiiatsoever,  and  his  next  of  Kin,  being  a  Protestant,  shall  hold  thcni  to  liis 
own  use,  till  sach  time  as  he  shall  conifily  with  the  terms  imposed  by  the  act. 
Tliis  clanse  of  tlie  statute,  it  is  remarkable,  extends  oQlytothe  case  where  F  107^  ] 
the  papist  is  under  eighteen  at  the  time  the  lands  are  conveyed  to  him ;  but 
where  the  papist  is  above  cigiiteen  when  the  laods  come  to  him,  or  in  trust  for 
bim,  such  papist  is  for  ever  incapable  to  take,  and  the  estate  is  void.  Vane 
v.fTrfcA<T,  1  P.  Wms.  353.  «  Eq.  Ab.  «3l,  pi.  9.  477,  pi.  1.  The  case  of 
Itwtker  V.  Fletcher^  7  Vin.  Abr.  53,  pi.  5,  was  the  case  of  a  papist^  mortgagee. 
Lord  Parker  said,  though  the  mortgage  is  void  by  the  statute  of  William  3* 
yet,  as  the  papist  had  a  judgment  which  was  not  an  interest  in  land, 
and  the  lands  were  to  be  sold  under  a  decree  for  payment  of  debts,  a  court  of 
eqnity  ought  to  assist  a  fair  creditor  (tliough  a  papist)  in  obtaining  satisfaction 
of  histlebt.  The  rigorous  restrictions  of  tb|sact  have  been  in  a  great  measure 
sQevnted  by  a  subsequent  statute  (13  Geo.  3.  c.  00.),  which  permits  Roman 
Catholics  to  take  real  property,  on  their  taking  the  oatlis  of  allegiance  to  his 
Majesty,  abjuration  of  the  Pretender,  renunciation  of  the  Pope's  civil  power, 
and  abhorrence  of  the  doctrines  pf  destroying  and  not  keeping  faith  with 
heritics,  and  deposing  or  murdering  princes  excommunicated  by  authority 
of  the  See  of  Rome.  See  also  the  toleration  act  of  the  Roman  Catholics, 
31  Geo.  3.  c.  3t.  and  2  Scfa.  &  Lef.  Rep.  Index,  vaee  Papist. 

(B)  A  f^me  covert  may  make  an  equitable  mortgage  of  her  separate  pro-   Married  wo^ 
perty,  without  the  concurrence  of  the  trustees,  unless  their  coqsent  be  rep-  *i^'** 

Vol,  I,  K 
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14  Yes.  54^  Ant^  p.  [59].  Apd  if  aheluiTea  power  of  appointment  which 
nay  be  exeiciaed  by  her,  Botwidutanding  her  eorertnre,  the  amy  appoint  a 
eonditiQiial  ettate  in  exeroige  of  tlie  tame.  In  rcfoenca  la  dispeaiati^  wUh 
ci^vcrmr^  Mfie  9Bg!J.  oii  Fow.  i5h  X  ?rH-  Ab«.  340^  aod  $^q^% Btr*  de 
Feqi.99. 

As  to  tntttees  and  eKecalora  being  nortgafeeiy  lee  ante,  peges  6p  and  105. 

The  Bsortgagee  is  to  be  oootidered  lioth  at  law  and  in  eqnity  as  the  trae 
awner  at  to  all  other  penons  tlian  the  mortgagor  or  penons  wlio  eaa  shew  % 

title  |o  oiiffp^  fi  redpmptioa*  And  as  |p  tt^ose  penfovsy  the  pi^iM^S^  ^  t9 1^ 
considered  as  an  indiffereot  stakeliolder^.  tlie  mortga^  not  yestiQg  any  wtaa| 
ownership  in  hiOt  and  the  estate  lieing  Ui  his  hands  us  i^  merepiedge*  3  Swia, 
%37. 
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BOW   A  MORTGAGE  IS    CONSIDERED   IN   EQUITY. 


At  common  kw,  while  the  strict  rules  of  the  feudal  system  <>fmn  qfequfi' 
were  permitted  to  remain  checks  upon  the  free  alienation  of  turnover  mori' 
real  property^  no  idea  was  entertained  of  making  it  subser-  ^'^^' 
nent  to  the  ordinary  exigencies  of  its  owners,  by  suffering  it 
to  lieooiiie  the  subject  of  a  pledge.    The  land-holder,  there-   ^ 
fore,  however  pressing  his  necessities  might  be,  had  no  means 
of  raising  money  on  his  estate,  but  by  a  conditional  sale;  and 
if,  by  any  unforeseen  event,  he  became  incapable  of  per-      [  108  | 
fimiiing  the  condition  strictly,  or  at  least  in  effect,  at  the  time 
appointed,  his  property  in  the  land  was  gone  from  him,  ^and 
absolutely  vested  in  the  purchaser,  without  any  possibility,  at 
law,  of  recovering  it.     The  consequence  of  which  was,  that 
an  estate  of  great  value  might  be  forfeited  for  a  trifling  con- 
sideration (a).    But  when  the  stem  and  rigid  severities  of  that 
tenure  yielded  to  the  importunities  of  a  more  refined  age,  and 
the  benefits  of  commerce  were  found  to  keep  pace  with  the 
extension  of  a  firee  alienatiouj  the  courts  of  equity  moulded 
contracts  respecting  real^  property  into  the  shape  most  con- 
venient for  the  purposes  of  society.    In  adjusting  the  various 
rules  respecting  it,  many  contests  arose  between  the  courts  of 
law  and  equity ;  the  former  ever  displaying  a  strong  inclination 
to  adhere  to  the  old  rigid  maxims  introduced  for  the  purpose 
of  preserving  real  property  unalienable ;  whilst  the  latter  were 
disposed  to  consider  the  essential  nature  of  contriacts,  and,  to 
g^ve  them  operation  according  to  the  intention  of  the  parties 
stipulatingw    in  the  end  they  prevailed^  and  an  equitable  juris- 
£etion  vl^as  gradually  introduced,  whii^h,  by  correcting  without 
enfeebling  the  severe  rules  of  the  common  law,  laid  the  founda- 


(A)  Lofd  Hale  obterves,  that  in  14  Rich.  %  the  parliament  would  not  adroit 
oi  re4eaq»tloH  after  breach  of  the  condition.  See  printed  Rolls,  vol.  tii.  p.  959. 
mad  RuaarrUk  v.  jDarfoa,  1  Ch.  Ca.  219. 
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tion  of  a  system  of  jurisprudence,  admirably  adapted  to  the 
free  enjoyment  of  property  (b). 

f 
Now  the  ereo'      The  law  respecting  mortgages  became  ahnost  a  subject  of 
und  ihe^eon-  ^xclusive  jurisdiction  in  those  courts,  for  although  in  law  the 
*td^tLugh^^i^  mortgagee  (the  mortgage  being  effected  by  a  conditional  alien- 
/f«(c).  ation  of  the  land  and  an  actual  livery)  was  considered  as  the 

\  :!      proprietor,  subject  to  be  divested  of  it  only  by  the  strict  per- 

formance of  the  condition,  yet,  in  equity  (o),  the  transaction 
was  deemed  a  mere  personal  contract  for  the  loan  of  ndoivey, 
and  the  land  a  security  for  the  due  performance  of  that  confiract^ 
and  the  mortgagor  was  looked  upon,  notwithstanding  the  so-, 
lemnities  attending  the  conveyance,  as  the  actual  owner  of  the 
Deft*  paidy  land.  The  debt  consequently  was  there  esteemed  the  prin- 
(mtfee^  cipal,  and  the  land  the  incident  (p) ;  and  whenever  the  debt 

(«)  Free.  Chan.  9d.    Barqard.  03.    1  Vet.  961  • 


(B)  ConrtB  i^f  equity  made  manr  scrnples  abont  broking  ia  upon  the  rules 

of  law,  Tr.  Eq.  lib.  ill.  s.  1.  c.2,  bat  at  length  established  an  inrontroTertible 

right  to  redeem,  though  the  exact  period  when  that  right  was  first  allowed, 

cannot  now  be  traced  with  precision. 

^ort^fl^w  ia        (C)  No  doctrine  19  now  mor^  clearly  settled,  th^n  that  the  estate  of  a  mort- 

Iqtg,  gag;ce  in  fee  (not  in  possession,  and  canity  of  redemption  not  foreclosed  o^ 

Mmrignge  by     redeemed),  in  the  mortgaged  lands,  is  considered  in  eqnity  as  personal  estate. 

femd.  ^*"         ^"*  ^*  '^'*^'  ^'*-  ^^'  *^-  '  ^"*^  ^*  ^^^^  «  V«™-  ^W.      Hoteea  v.  Pric^ 

1  B.  Wm«.  295,  and  Mr.  Cox'jb  nqte.    Sparrotp  v.  HnrdeatHe^  cited  in  note  (E)^ 
p.  Ill,  112,  lis,  ante,  and  infra,  538.    The  mortgagee  lias  indc^  the  whol^ 
legal  ^state,  bnt  the  mortgagor  is  in  eqnity  treated  as  tl^e  owner  of  the  entire 
equitable  fee-simple.    It  Yes.  334.    17  Ves.  133.    The  mortgage  then  being 
personal  property,  observe  the  advantage  of  a  mortgage,  by  demise  over  a 
mortgage  in  fee.    In  the  case  of  a  mortgage  by  demise,  the  term  and  the  right 
in  eqnity  to  receive  the  mortgage  debt,  wiU,  on  the  death  of  tlie  mortgagee, 
vf4t  in  the  same  person ;  whereas,  in  the  case  of  mortgage  in  fee,  the  legal 
estate,  on  th^  death  of  the  n^ortgagee,  will  descend  to  his  heir  at  law  or  de- 
visee ;  and  the  money  will  be  payable  to  his  executor  or  administrator.    This 
produces  a  separation  of  rights,  which  is  often  attended  with  great  laco^p- 
venience,  boUi  to  tbe  mortgagor  ai|d  mortgagee*    On  the  other  hand,  in  the 
case  of  a  mortgage  for  years,  there  is  this  defect ;  that  if  ttie  eqnity  of  re- 
demption be  foreclosed;  the  mortgagee  win  be  entitled  for  his  term  only.    See 
tliis  subject  more  fully  discussed,  ante,  page  8,  and  notes  (D)  and  (E),  page  7, 
and  note  (I),  page  9. 
[   109*  1         i^)  A  similar  rule  prevails  in  the  civil  law.    There  the  debt  intended  to 
Mwrtgafces,  how  be  secured  is  considered  the  principal,  and  the  securities  are  considered  as 
k!^tad%^ty    ^^i^^^  depending  for  their  e^stence  on  the  cxiateqce  of  the  debt    V¥^ 
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iras  discharged,  the  mterest  of  the  mortgagee  and  all  derivative 
ahd  incidental  interests  dependant  thereupon,  in  the  land  de^ 
temiined  of  course,  the  land  being,  in  equity,  bound  with  the 
(lo^er  of  redemption  in  whatever  hands  it  might  be,  the  legal 
possession  became  in  equity,  as  to  {my  estate  outstanding,  a 
trustee  only  for  the  mortgagor  (&)•  But  until  redemption  or 
satisfaction,  the  mortgagee's  interest  was  goodi  in  equity  (c)j  to 
him  to  r^eive  and  enjoy  the  pi'ofits. 


IVom  viewing  the  subject  in  this  light,  this  conclusion  neces-  Prefdami  dU- 
followed,  that  a  mortgage  was  not  such  afi  alienation  of  a  tate  affected 

pro  tanto  onljf 
Qf)  t  Vcffn.  575.  (c)  Roper  v.  RudcUffe,  9  Mod.  196.        ^  "wrt^Tflfe. 


consequence  U,  that  when  tbe  debt  is  discharged,  the  ftectirities,  and  all  the 
estates,  interests,  liens,  and  charges  created  by  them  are  extingoished ;  or,  to 
nse  the  language  of  the  ci?il  law,  are  confounded,  and  from  that  time  ha?e 
fao  legal  existence.^Ii^  this  light,  generally  spetfking,  ivhen  the  rights  of  third 
'|>ersons  do  not  interfere,  the  d^bt  and  security  are  viewed  by  our  courts  of 
eqidty.  But  in  courts  of  law,  thtf  land  alooe  is  lobked  at  9  and  the  mortj^agor 
is  treated  as  a  grantor,  and  the  mortgagee  as  a  grantee  of  an  estate  on  con- 
dition, immediately  on  the  execution  of  the  mortgage,  the  land  vests  in  the 
tteortgag^e,  subject  to  be  divested  on  payment  of  the  mortgage  money  dn  a 
certain  day.  If  the  money  be  then  ptfid,  the  condition  is  said  to  be  performed| 
and  the  mortgagor,  as  in  any  other  case  where  the  grantee  of  lands  on  con* 
dition  performs  the  condition,  may  enter  on  the  land  and  hold  it  as  of  his 
Conner  estate.  But  if  the  money  be  not  paid  at  the  time  appointed  for  pay- 
ment, th€n  at  law,  the  lahd  will  be  discharged  of  the  condition,  and  it  will 
become  absolutely  vested  lii  the  mortgagee;  the  mortgagor,  however,  having 
a  right  in  equity  (called  his  equity  of  redemption)  at  any  time  after  the  con- 
dition broken^  to  redeem  the  estate  by  paying  to  the  mortgagee  his  principal^ 
interest,  and  costs.  But  at  law,  the  mortgagor  will  have  no  right  to  re. 
possess  himself  of  the  estafe  by  payment  of  the  money.  It  is  also  worthy  of 
reauvk,  that  after  the  condition  broken,  the  estate  Will,  for  all  legal  pur- 
poses, remain  in  the  mortgagee ;  and  can  be  re-vested  in  thcr  mortgagor  in  no 
other  way  than  by  a  re-conveyance  from  the  mortgagee,  bis  heir  of  devisee. 
In  the  view,  however,  of  a  court  of  equity,  the  land,  immediately  on  the 
payment  of  the  mortgage  debt,  will  become  the  absolute  property  of  the  mort- 
gagor ;  and  a  court  of  equity  will  decree  the  mortgagee  to  re-eonvey  it  to  him', 
and  account  to  him  for  the  intermediate  protits,  for  the  lands  being  origibally 
only  a  secority  for  the  money,  the  payibent  of  tlie  money,  either  before  or 
after  the  condition  broken,  will,  in  consideration  of  equity,  put  the  mortgagor 
in  faie  first  estate ;  and  with  respect  to  the  surplus  of  the  estate  over  and  above 
the  mortgage  money,  the  mortgagee  will  at  all  times  be  looked  upon  in  equity 
as  a  trustee  for :  the  mortgagor.  See  Fttxg.  241.  t  Vrtem.  tOt.  £Et  vid* 
infra,  pag^  ^^9  *r  ^] 
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man's  real  pr6perty»  as  altered  any  diaposltioti  df  k  pfeitouafy 
made ;  but  only  insomuch  as  it  was  thereby  necesjBarily  afiecled» 
t  €x»  gra.  having  been  pledged  by  the  owner^  it  could  not  be  re« 

Covered  by  him  or  his  alienees,  but  by  disebajrging  the  demaod 
for  which  it  was  a  security,  that  beinig  a  liffli  tiiereiqpeQ« 


Mwtgagt  in  fee  Therefore  where  T.  seised  in  fee  {d),  settled  his  lands  1^  a 
cation  of  veUn-  Voluntary  conveyance  to  the  lue  of  himself  for  fife,  widi  re* 
iary  seiUement.  mainder  to  his  daughter  and  heir  apparent  in  tail,  remainder  to 

his  three  brothers  in  tail,  remainder  to  himself  in  fee,  with 
power  of  revocation ;  and  seven  years  after  mortgaged  thesf 
lands  in  fee  to  one  of  the  tliree  brothers,  that  were  remainder- 
men ;  and  the  condition  of  redemption  was,  that  if  the  mort- 
g<agor  or  his  heirs  paid  the  money  at  the  day,  he  should  haire 
the  land  in  his  former  estate ;  the  mortgage  became  forfeited^ 
and  the  mortgagee  afterwards  purchased  of  his  elder  brother, 
who  was  the  heir  at  law.  The  third  brother  then  brought  his 
bill  for  the  third  part,  by  virtue  of  the  remainder  m  taM  limited 
to  him  and  his  two  brothers ;  and  the  question  was,  whether 
the  mortgage  was  a  total  revocation,  or  onlyjpro  ton/o?  and 
held  it  was  a  revocation  ^o  tanio  only,  the  mortgagor  being  to 
have  the  lands,  on  payment,  as  in  fab  fcraier  estate. 

Mortgage  in  '  So  where  I.  S.  in  1663,  by  his  will  in  writing,  devised  lands 
cation  of  yrior  to  A.  in  tail  male,  remainder  to  the  plaintiff  in  fee,  and  having 
ht^equUy^mo  ^f^^i^^^^^  occasion  for  mpney,  mortgaged  tliose  lands  in  fee^ 
tanto  only.       and  in  1683  died  (e) :  A.  being  dead  without  issue,  the  pkintiffi 

who  had  the  remainder,  brought  his  bill  to  be  let  into  the  be- 
nefit of  this  devise.  It  was  objected  by  the  counsel  for  the 
defendant,  who  was  the  heir  at  law,  that  this  being  a  mortg^g^ 
in  fee,  was  an  absolute  revocation  of  the  devise ;  although,  if 
it  had  been  but  a  mortgage  for  years,  then  they  admitted  the 
reversion  would  have  passed,  and  that  would  have  carried  with 
k  the  equity  of  redemption  (/%  and  so  the  revocation  wjCHild 

(d)  Vutrne  ▼.  Tkome^  1  Yen.  14U     qf  Umeehi  ▼.  Hi^flhow.  Pai.  Ga. 
tSt.    Fitog.  217.— &  C.  Fiadi,  38.—      156.     JfMt^iie    v.  Jejf^j   i  BA 


Md,]  Abr.  616,  letter  a.  No.  t.  S  P.  W4«. 

(0  Hall  V.  X>ttMC&,  1  Vera.  529. 342.  3S5. 

fjord  Dridgewater  v.  Duke  qf  BoUirn^  (/)  l  Salk.  tdS*  1  Vera.  97.  S  Aft* 

2  Ld.  Raym.  968.    2  Will.  649.    £«rl  748. 
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tiaV*  h^h  pfb  tama  only.  But  h^  Beli^  ^  estate  in  fte 
mbrt^aged,  thai  went  to  the#li6lei  iiiid^^  ft  ftiB  aen4  di^Aiik 
rerocation  in  hw ;  and  being  so  in  law,  there  Was  no  reason 
for«qiHty  to  aid  the  plunti£F  against  the  heir  at  law.  But  the 
Maatef  ot  file Rotb  was  bf  oplliibii,  that  a  iriortgage  ^as  are- 
vocation  pro  tanto  only,  which  decree  was  afierwards  aflSrmed 
upon  appeal  to  the  OhaaceBor^  his  Loidahip  declaring  (g)s  [  \\\  y 
tliBt  thdtagh  Ae  molil^d  in  fee' waa  a*  ni^ocittldn  at  kW,  y'eti 
ill  6qtfity,  it  should  not  b^  takeii  fbr  a  total  revocation,  but  the 
devisee  should  be  admitted  to  the  redemption:  for  the  intent 
of  the  mortgagor,  in  making  the  mortgage,  eouM  be  no  other 
dnuronlyto  serve  hU  specfad  porpose  df  bosrowing  mdney  td 
^p^\f  fab  ^pMkaA  oocasiott  (t)L 


(K)  The  tnie  groand  on  wliidi  a  moitgage  in  fee  it  cooaidered  in  eqjvlly  as  a  IVm  grMoal  1/ 
Rvocstion  of  a  will  fro  tmdo  only  is,  not  tlist  tlie  conveyance  was  intended  *'"^- 
ler  a  particniar  pvrpote  merely,  nor  tiiat  thereby  tlie  intentioii  wonld  Iw  op- 
poecd ;  Iwt  that  the  whole  traataction  amounts  to  notUng  more  than  a  secarUy 
fa  the  mortgage  money.    The  late  cases  on  this  subject  are  Sparrow  v.  Hv^ 
€uae^  cited  7  T.  R.  417,  in  notis^     BerNMed  ^  Oginiir^  6  Ves.  asi,  affirmed! 
i  Ves.  106.    CAorMoa  ▼.  CJbormoii,  14  Ves«  580.    Imui  v.  Jmcktom^  16  Vet.  9&6^ 
i  BUgh,10l.     r«B0er¥.J<;^ry»16Vet.  519.     TmOurv.  TVastoa,  17 Vet. IdK 
AntecedcnUy  to  these  a^indications,  ahondance  of  cases  are  to  be  fingnd  ia 
tlie  books  in  which  the  doctrine  of  revocation  of  wills  by  subsequent  eenveyw 
aacet  hat  been  eatentively,  though  rather  confusedly  treated.    At  a  Isnding 
ease,  tfiat  of  Urd  JUa^fo's^  1  £q«  Ca.  Abr.  411.     9  Freeaiu ftOt.    Pitx^94it 
may  be  selected,  wherein  tiie  doctrine  of  the  court,  at  It  it  nonr  establithcid; 
was  produced  and  approved  of  by  the  court,  and  afterwaidt  affirmed  hi  pnv^ 
tiameat    Show.  P.  C.  154. 

A  mortgage  in  fee  hat  been  qnifonaly  allowed  to  be  a  revoeatkNi  of  a  dd<  JBHafs  ptrftd 
vite  at  law,  becaase  thereby  the  testator  conveyt  oat  of  himtelf  Ihtf  wM6  f^^^^^  * 
legal  estate  whidi  must  of  necessity  be  held  to  revohe  a  pi««loQt  dhipdsiHf  ^^wf  ast  leJMi 


by  win  of  the  same  estate;  for,  as  Lord  Hardwieka  obscrvet,  hi  Sfutfo^  t^  kmk^jmUrt  r^ 

HmrdgtMU^  ^  the  estate  behig  gone  by  the  conveyance,  the  wiU  hat  lott  tim  ^^^HJ^^I^^ 

sabject  of  itt  operation  f*  and  although  the  testator  may  leeelve  boek  thb  !■«, 

same  estate  in  eipu:t]iy  the  same  plightand  conditioQ^  yet,  eittse  he  will  tiem 

be  seised  of  it  as  a  newly-acquired  pnsohase  fmdmm  mvkm  a*  uRKgaaah  hib 

prior  win  cannot  conseqnently  have  any  operation  on  it,  iC  bdag  than  looked 

upon,  at  it  regards  the  devise,  ha  the  same  light  as  any  other  aftei^fNorchated 

property.    On  these  principles,  therefore,  if  a  tenant  in  tail,  after  inaUag 

bis  will,  suffer  a  recovery,  and  declare  the  uses  to  himself  in  fee,  with  an  ex* 

prem  declaration,  that  be  means  it  to  operate  in  corroboration  of  bis  will, 

yet  such  a  limitation  of  the  ulthnate  use  to  himself  in  fee,  will  operate  as  a 


^ 
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Mortgage  to         But,  if  the  mortgage  be  made  to  the  devisee,  siibsequent  Uf 
tev^al'wn.  "      *^^  devise,  that  will  be  a  total  revocation,  the  two  interests  of 


P    111        revocation,  and  not  as  a  confirmation  of  the  will.    JHster  v.  Diater^  3  Lev.  108* 
eotUinued*       Mwrwwidy.  Turner^  SP.  Wms.  163.    So,  if  a  testator,  after  having  made  his 
will,  levy  a  fine  to  snch  oses  as  he  shall  by  <it^d  or  will  appoint,  and  dies  with- 
o^t  making  any  new  testamentary  disposition  of  the  estate,  the  devise  made 
prior  to  the  fine  will  thereby  be  revoked ;  per  Lord  Hardwicke,  in  Sparrow  v.  ■ 
HardcattUf  nbi  supra.    See  other  instances  of  this  rule.  Darky  ▼.  DarUfff 
3  Wils.  6.    1  Roll.  Abr.  615.    Bridges  v.  Chandot,  %  Vcs.  430^  and   among .  the 
modern  cases,  Parker  v.  Brisco^  3  J.  B.  |ifoore,  2f4.     Doe  v,  tHlnoty  2  New 
Rep.  401.    Bnt  if  a  mortgagor  devises  the  mortgaged  premises,  and  afterwards* 
pi^s  off  the  mortgage,-  and  the  mortgagee  conveys  the  legal- estate  to  a  trustee; 
in  trust  for  the  mortgagor,  snch  a  transfer  of  the  legal  estate  will  not  operate 
as  a  revocation  of  the  will.    Dfbe  v.  jPoU,  t  Dong.  709. 
Same  in  equity ^      Thus  much-  for  the  role  at  law.    In  equity  a  similar  doctrine  prevails ;  for 

on  the  maxim  equitas'sequitur  Ugem^  and  for  the  sake  of  keeping  a  strict  uni- 
formity between  the  rales  of  law  and  equity,  regarding  real  property  (which' 
,     it  is  BO  important  to  preserve.  White  v.  £ic«r,  2  Vent.  340),  courts  of  equity 

•  are  bound  to  follow,  and  wherever  practicable,  to  adopt  the  aathoritles  of  tiie 

'  common  law  courts  in  decisions  of  this  nature,  and  tliercfore  as  by  the  rule  of 
law  respecting  the  legal  estate,  if  that  interest  be  parted  with  but  for  a  mo- 
ment, although  the  same  use   be  taken  back,  yet  the  prior  devise  will  be 
revoked ;  so,  in  a  similar  case,  as  it  regartTs  the  equitable  interest,  if  the  wliole 
beneficial  ownership  be  divested  out  of  the  testator  bnt  for  a  single  instant, 
there 'Will  be  an  entire  revocation  of  the  devise  of  the  equitable  ownership  ah»o ; 
for  there  is- not  any  reason  why  a  court  of  eqnlty  shonld*  proceed  on  a  different 
rale  from  a  cotiit  of  law,  in  determining  the  same  case.    Ldtrd  Lincoln's  case^ 
nbi  snpra,  is  a  strong  authority  to  this  latter  point.    In  that  case,  Edward, 
Earl  of  Lincob),'  mortgaged  the  manor  of  S.  by  a  conveyance  ui  fee  to  one 
^''ynii,  whereby  the  estate  was  converted  into  air  equitable  interest  in  Lord 
Xiincoln.    His  Lordship  afterwards  made  his  win,  and  deviled  his  estate,  snb- 
[  1 12  4^  ]    ject  to  the  mortgage,  to  certain  uses,  with  remainders  over.    Shortly  after  titis, 
the  Earl  took  a  fancy  to  one  Mrs.  Calvert,  and,  having  some  notion  that  he 
should'  marry  her,  proceeded  to  make  ar  marriage  settlement,  by  conveying  the 
'  devised  premises  by  lease  and  release,  to  certain  tnistees,  to  the  use  of  himself 
.,  .  and  his  heirs,  till  the  marriage  should  take  efifect,  then,  as  to  part,  in  trust  for 

*  his  intended  wife  in  lien  of  dower,  &c.  with  several  other  limitations  aiid  le- 
\j      .   !  mainders  over.    lUe  marriage  never  took  effect,  and  the' Earl  died  soon  after 

.  s  .  the  execution  of  the  settlement ;  when  a  question  was  made  whether  the  lease 
and  release  of  the  equitable  ownership  did  not  operate  to  revoke  the  prior 
devise  of  tlie  same  interest.  LordSomers,  L.  K.  decided  that  it  did,  for  that 
such  uJease  and  release  would  have  been  a  revocation  of  a  devise  of  a  legaf 
estate,  and  equitable  estates  were  governed  by  the  same  rules  as  legal  estates 
were,  and  ttieve  was  no  fraud  or  circmnvention,  nor  other  equitable  circuni- 
Btaoces  10'  make  the  eonrt  vary  from  that  rule  in  the  present  instance.    1^^ 


CONSIDERED  IN   EQUITY,  >  1 1^" 

%ill  wu  In  diaiolieiiumAof  the  heir;  wli6  It  always  favored  In  all  courts ;  and 
as  to  the  cas«s  pat,  where  mortgagn  had  beeo  held  to  be  no  revocations  in 
«^ity ;  Che  reason  of  that  was,  because  mbtigdgeM  were  not  considered  a$  ctm- 
vtffQMcet  rf  ike  eetattf  6mI  M^Zy  ehaTge$  upim  ii.  This  being  the  Lord  Keeper's 
opinion,  tlie  pUlntiff 's  bill  was  dismissed,  and  the  co-heirs  were  decreed  to 
have  the  redemption  of  the  mortgage. 

I c  being  then  a  role,  that  a  conveyance  in  fee^  either  by  lease  and  release,'  ^  ca£e  rf 
fine,  or  recovery,  will  operate  as  an  entire  revocation  of  a  preceding  devise,*  earc«^«i'  he- 
as  well  in  conrU  of  eqnity  as  in  courts  of  common  law,  it  next  becomes  in-  eemwei  iMti^t 
cnmbent  to  inqnire  how  a  mo/tgage  in  fee,  executed  by  either  of  those  speclea 
of  assurance,  will  amount  to  a  revocation  In  eqifity  pKo  Uado  only  ;  when,  if 
the  proviso  had  been  omitted,  It  would  have  clearly  operated  as  an   entire 
abrogation  of  the  devise?    This  apparent  inconsistency  is  reconcileable  ,oft 
the  consideration  that  a  mortgage  in  fee,'  in  the  view  of  a  court  of  eqaity,*  is 
looked  upon  as  a  chattel  interest,  desceatding  to  the  executor,  for  whom  tlie 
heir  is  merely  a  trustee^  supporting  no  dower,  and  havifig  no  one  property  of 
a  real  estate;  the  siagle  otjject  of  the  transaction,  in  its  original  construction, . 
being  to  create  a  security  for  money,  and  that  only  >  for  the  mortgagor  retains, 
the  whole  equitable  fee-simple,    Radelifft  v.  fVurrkigtenf  13  Ves.  334.    A  court 
of  equity,  therefore,  regards  the  property  as  only  charged  by  the   mortgage^ 
and  in  no  way  /nmsmC,  miMiified,  altered^  or  Reeled;  the  mortgagee,  after  tbl-e- 
closure,  acquiring  a  new  estate  (see  infra,  338.) 

Hence  it  follows,  that  the  equitable  estate  will  remain  in  the  testator  un- 
affected, except  to  the  extent  of  the  iocumbrance;  and  the  devise  will  be 
nurevoked  ;  for  the  suliyect-matter  on  which  it  was'intended  to  operate,- will 
not  have  been,  by  the  mortgage,  drawn  out  of  the  devisor.     If,  howeVer,.  unUaa  vies  he- 

uses,  beyond  the  mere  purpose  of  the  mortgage,  be  deeltfred,  the  estate  must  Sf^"^  meelguge 

o£  dscutrcdm  wr 
undergo  an  alteration  thereby,  and  the  devise  will  consequently  be  repealed.  aasHrmee  be  b^ 

If,  therefore,  a  tenant  in  tail,  in  making  a  mortgage,  suffers  a  recovery;  and  reeoterjf^ 

declares  the  use  in  the  first  place  for  securing' and  corroborating  the  mortgage,. 

and  then  to  other  uses,  with  the  ulterior  use  to  himself  in  fee,  theestate  will 

be  altered^  and  the  wiU  clearly  revoked ;  for  the  mode  of  effecting  tlie  Inten*. 

tion  being  by  recovery,  with  double  voucher,  which  in  equity  as  well  as  at 

law,  proceeds  on  a  previous  conveyance  of  the  whole  estate  from  the  owner 

to  the  tenant  to  the  praecipe,  to  be  recovered  out  Of  blra  by  the  demandant,  or 

if  the  whole  estate  be  not  conveyed  to  the  tenant  to  the  praecipe,  but  only  an 

estate  of  freehold  (whidi  will  be  sufficient  to  support  the  recovery )y  the  judg<i 

ment  of  the  court  will  vest  the  whole  estate  in  the  ^emandant^  from  whom  a 

BOW  estate  is  taken*    This,  therefore,  will  be  a  revocation ;  and  ^uiiy  althonglk 

the  recovery  be  not  in  fact  proceeded  io  further  than  the  conveyance  to^  the 

tenant  to  the  praecipe,  if  tiiat  conveyance  be  of  the  wllole  estate'.'  3at  if  no 

nie  be  declared  beyond  the  purpose  of  the  mortgage  (and  which  it  is  not  ne-< 

cessary  to  declare,  since  in  equity  the  estate  is  considered  as  not  passing  Aut 

of  the  mongagor,  17  Ves.  133),  no  repeal  of  the  devise  will  ensue.    This  obi 

servation,  however,  is  not  applicable  to  the  case  of  a  tenant  in  tall,  who  makes 

his  will,  and  then  nsortgages  his  estate  by  recovery,  because  in  every  such  '^ 

case  there  will  (if  tlie  mortgagee  has  an  effectual- security)  be  another  object 

to  effect,  besides  the  more  purpose  of  tlie  mprtgage^  namely,  the  docking  the 


\ 
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d  mortgagee  and  a  detke^  beiiig  iiruibndistenft  with  dacti  otheh 


cntaUy  «t  the  birrittg  the  remainders,  to  effectuate  which  we  hinre  Been  tlie 
whoAe  estMie  anM  be  divested  oat  of  the  lenaht  Ita  tail. 
Tenant  in  taU        As  a  corollary,  therefore,  it  may  be  said,  tkat  a  mortgage  by  a:  tenAnt  in  tail 
^^  ^"t^  "T^^  ^^  ^^  ^  cansy  opetate  as  an  e&tlfe  revocatloii  of  a  pfreTions  dispositbn  of  the 
eoverywUknU  »t»te  by  wiU  if  the  assurance  l>e  liy  recovery.  In  ordinary  cases,  if  a  t^nanf 
tevM^  wUL     in  fee^imple  fenake  his  will,  and  then  1^'a  conveyance  in  fee  executes  a  mort- 
gage, ^itfa  a  proviso  to  l>e  void  on  non-payment  of  the  mortgage  money,  such 
a  transaetioo  will  not  of  itself  be  a  revocation  of  his  iidll,  except  to  the  extent 
of  the  char^.    And  if,  in  pursnaiice  of  a  proviso  for  re-conveyance,  on  pay- 
ment of  tlie  money,  the  mortgagee  were  to  re-convey  the  estate  to  tlie  mort- 
gagor, after  the  condition  broken,  yOt  it  should  seem  that  this  wooM  not  be  any 
re««ocatioif  of  the  devise  in  equity,  bat  only  a  re-vestment  of  the  empty  legal 
estate  in  the  mortgagor,  who  would  not  thereby  acquire  any  new  equitable 
title.    And  this  sapposition  is  confirnied  by  the  decisioa  fa  Hamkood  v.Og' 
fander,  where  it  was  held  liiat  a  devile  was  not  revoked  in  equity  by  a  con- 
veyance id  fee  for  pa^^eat  of  debts  (which  was  a  quasi  mortgage),  though 
after  the  debts  were  paid,  the  devbor  took  a  re-convCyaoce  to  hiin  and  hlr 
heirs  ',  et  vide  t  Ves.  A  B.  SB9,  and  Dim  v.  P«ei,  f  Doug.  709. 
^eei  4  aiort-      This  important  distinction,  however,  must  be  kept  iki  view  where  ibe  tenant" 
g^g*.^^«w»<  )m  taHhaithe Immediate  reversion  in  fee.    Tbe  operation  of  a  fine  is  to  bar 
Iwiiifrfiflfriy    ^  ^'"'^^  "^^  convert  the  estate  tail  into  a  base  fee,  which  may  well  enough 
9€nitm  in  /e»«    iwrge  hi  the  reversion  in  fee  in  the  fumidem  tenant  in  tall,  because  such  base 

feels  not  protected  by  the  statute  dc  donis.    If  tiien  a  tenant  in  tail,  with 

femainder  to  himself  In  fee,  makes  his  wiH  and  levies  a  feat^  the  effect  will  be 

tdbar  tbeenadl  and  aecelerate  the  reversion  into  an  estate  In  possession. 

The  temmt  hi  tafi  will  then  be  seised  of  the  same  reversionary  estate  at  his 

death  as  he  was  aitdste  of  his  will;  the  only  alteration  efiectedfai  that  estate 

by  the  fine  being  to  convert  it  into  an  estate  in  possession.    Bht  the  ope- 

lation  of  a  recovery  under  similar  circamstances  Is  obviously  dlfiereat,  as 

Ac  effect  of  that  instmrnent  is  to  bar  Ae  reversiba,  and  enlarge  the  entstf 

into  a  newly-aoqitired  fee^  which  must  consequently  antiid  tlie  wSL   Tn  the 

one  case  tiw  old  reversion  In  fte  is  brought  into  poMesslon  by  the  £ne;  ia 

the  oHmt,  thatrevefsioB  Is  barred  and  destroyed.    Tlie  party  levying  a  tine 

SMrely,  has  the  saoie  estate  at  hisdeathas  be  had  at  thedate  of  hiswlll, 

tiie  only  ^fiereoee  is,  that  when  he  made  Us  will,  the  estate  wa*  In  reref- 

shm^-^at  the  time  of  his  deatb,%it  is  In  possession,  which  alterathm  does  not 

adfect  the  quality  of  estate,  but  only  the  perception  of  its  attiiboths.   Coo* 

seqnentiy,  the  aenewl  positfoa  that  a  fine  operates  in  all  cases  as  an  absohrtd 

revocatioii  (rswser  v.  Jefefy^  %  Swan.  S73),  must  receive  this  quidlficatioit 

tuX  it  wiB  not  so  operate  when*  levied  bya  tenant  in  tail,  but  only  when 

lovied  by  a  tenant  in  fee.    This  disthietlon  Is  aUuded  to,  thongfi  not  desiV 

defined,   in  Jlfarwosd  v.  IWncr,  3  P.  Wms.  165,  and  In  GoodffCfe  V.  O^tM^y 

1  Bos»  dp  Pui;  dlf.  per  Eyre,  C.  J.    The  application  of  tills  doctrine  Is,  tKst 

a  mortgage  and  fine  by  a  tenant  in  tail,  with  resrainder  to  himself  in  fee,  win 

not  entirely  repeal  a  prior  devise,  those  instruments  efiecdng  a  revocation  jpr* 

<anlo  only,  on  the  authority  of  Baxter  v.  Z)y^,  5  Vcs.  659.    Tatker  v.  TUf^y 
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A3  whcfe  one  seised  in  fee  of  the  laniiU  in  ifaeB&Qtk(h)^  femd 

(A)  Barkwen  ▼•  Bdyf<y,  Pre.  €lia.  $14,  et  vide  Cotr«  ▼•  Buthek,  Cro.  J*c. 
49.    [8  Vio.  Abr.  156.— £tf.] 

tr  lb.  194*  Et  vide  Cov.  Inc.  see.  3.  Oleics  ▼.  AToMe,  Amb.  tl5.  Dar&y  ▼• 
J^v<frSr,  1  Dick.  997.  8  Vin.  136.  Cane  ▼.  Holford^  S  Ves.  664.  S  P.  W1118.  334. 
Prnket  ¥.  Bueoe,  8  TMint.  699.  ^ 

At  to  the  caaesy  I^ord  Hardwicke  observed,  in  Spmraw  ▼.  BardctutUf  nbi  jpor^vti^ 
sopras— To  eflfecCnate  a  deviee,  the  general  principles  are,  tiiat  at  the  thne  prtii^^  Mm* 
ef  iMikiBg  h,  the  testator  must  hare  a  disposuig  capacity  of  mind,  and  an  J""^^ 
estate  in  the  premises  wbicfa  he  takes  upon  him  to  dispose  of,  and  tint  estate 
moat  ramate  In  him  in  l!he  same  cqpdftion  till  his  death,  for  any  alteration, 
any  new  modelling  of  the  estate  after  the  will,  win  be  a  revocation  of  it,  un- 
tesB  hi  certain  cases  presently  noticed.    Snch  are  the  general  principles,  and 
the  caaes  sn(>pofting  them  are  strong.    If  a  man  makes  a  vrill,  and  after  exe« 
tnies  a  fBOffment  to  his  own  me,  it  is  a  revocation  of  the  wifl,  notwithstanding 
it  is  in  point  of  law  the  oild  nse  descendible  ex  yarte  jmterna  or  nudemay  as 
helbre.    80  where,  aft^r  making  a  will,  the  testator  executes  any  legal  con- 
▼eyance,  it  is  a  revocation,  htttmu  the  estate  ia  gone,  and  tke  will  has  loet  fU 
iatrerf  tff  U$  spcroHsN*   Thas  ikr  have  the  cases  gone,  and  the  pfinclptes 
established  by  them  have  l>cen  relied  on  here  (that  is,  ia  eqnity),   and  are 
■ttivenally  allowed  to  he  faiw,  without  referring  totiie  particular  cases,  ai 
ffaey  stanH  In  the  books.   The  priacipaf  ground  on  which  the  case  In  question 
is  pnt  b,  that  lSb%  grant  being  only  intended  for  a  particular  purpose,  and  ,- 
that  pnrpose  hehig  answered,  ttie  estate  is  not  altered  thereby,  but  remaloa 
as  befbre;  and  tfab  is  compared  to  a  mortgage.    A  mortgage  for  years  (It  Is 
said)  ia  at  law  only  a  ttvocaflon  pro  taniOf  and  in  equity  a  mortgage  in  fee  la 
the  same,  as  bemg  an  aet  intended  for  a  particular  purpose,  and  any  other 
act  intended  ibra  particular  purpose  must  (it  is  contended)  be  considered  in 
Hn  same  Hffid.    Mortgages,  itts  true,  liave  been  determined  to  be  only  revo« 
eatiens  pro  hailo,.aad  these  determinations  have  been  rightly  decided;  fot  •*    *     ^ 

tlKy  are  cases  of  sccnrities  for  money,  tlie  reason  wliy  mortgages  are  taken 
ant  of  the  general  mie,  is,  timt  they  do  noi  depend  on  ike  general  grmmd,  in* 
okM  an  «<  ike  hat,  ^  hebug  eonMyaneea  for  partUwUtr  pmpoeea,  bni  on  tile/sol 
4f  6ei^g  sewrtlto  emUf.  Whether  the  mortgage  be  ihr  years,  or  in  fte.  Is  sill 
One  in  eqoify,  they  are  alike  considered  as  chattel  interests.  A  mortgage  hi 
fee  goes  to  the  executors  (for  whom  <h^  heir  is  only  a  trusteey,  supports  no 
dawer^  and  has  no  one  property  of  a  real  estate.  That  being  so,  it  hi  not  at 
lit  Ineensistent  lo  say,  that  such  an  instrument  is  no  revocatiouf  for  the  case 
there  is  no  naote  tfmn  this,  tlie  testator,  seised  of  a  real  eatatCi  derlset  that 
real  ealnte,  mnd  t^fUrwarde  parte  wUk  nothing  tet  whai  ieporoonnl* 

The  caae  of  Bkrmoed  r,  Ogisadter,  eti.  ubi  supra,  tamed   on  a  oonveyaneo 
fer  payment  of  dehCsi  and  a  reoovery  was  sidfered  or  intended  to  have  beeir 
snflered,  aHliouiJh  it  appears  under  a  mistidLe.    Lord  Eldon  remarked,  that  Isrd  fiUsa^ 
tie  principles  dedoeihie  from  a  series  of  determinations  were,  first,  that  equity  <**  V^ 
will  never  controul  the  law,  except  where  the  testator  lias,  at  tlie  date  of  the  / 
wHI,  a  different  interest  in  equity  from  that  which  he  has  at  law,  and  devises 
feat  henctcWhftereit,  and  then  only  tahes^'tbe  legal  estate  without  any  new 
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having  one  son  and  one  daughter,  made  hef  win,  and  diereby 
devised  them  to  her  daughter  and  her  heirsj  and  afterwards. 


modifioition  or  alteration.    Secoodly^  Where  he  has  the  complete  legal  and 
beneficial  estate  at  the  date  of  the  will,  and  afterwards  divests  himself  of  the 
legal  estate,  hot  still  remains  owner  of  the  equitable  interest,  as  in  case  of  a 
€:miveymee  far  mortgage,  or  a  conveyance  for  payment  of  debts,  if  he  dies  without  taking  a 
^dSZ^'^U^      '   ^''^^J^c®  ^^  ^^  1^8*1  estate,  his  equitable  interest  still  continues;  and  if  he 
mortgagei  re-     bas  taken  back  the  legal  estate,  that  alone  will  not  revoke  the  devise  of  the 
vocdlum  pro       equitable  interest.    <'  To  apply  these  principles  (his  Lordship  continued)  to 
^*         the  case  before  the  court,  it  bas  been  contended,  that  this  deed  was  for  a 
partisil  purpose,  and  no  revocation ;  but  I  am  of  opinion  the  mode  taken  to 
effectuate  the  intention  was  clearly  a  revocation  at  law^  provided  any  estate 
passed^  and  there  was  no  republication.    If  the  devisor  conveys  for  the  pur- 
pose of  suffering  a  recovery,  and  thereby  taking  back  to  himself  a  new  estate, 
it  is  clearly  a  revocation  at  law  as  well  as  in  equity.    It  is  said,  and  I  tl^nk  it 
'  probable,  that  the  only  otject  of  the  intended  recovery  was  to  give  effect  to 
the  mortgage.    That  circumstance  alone  will  not  do,  if  he  does  it  by  way  of 
recovery,  and  taking  back  a  new  estate.    The  consequence  is,  unless  there 
was  a  republication,  the  will  is  revoked/'    And  such  was  the  determination  of 
the  court,  which  was  afterwards  affirmed  in  parliament,  as  before  noticed. 
Half  disupproe-  .   In  Ckarman  v.  Ckarmtm^  14Ves.  6S0,  it  was  held,  that  a  devise  of  real 

ed.    B^nk'        estate  would  not  be  revoked  by  the  bankruptcy  of  the  devisor,  that  is,  for  lo 
rmptey  revoca-  ^    ^  ^  \  /..lu 

iion  pro  tanto  i>^uch  of  the  real  estate  as  remains  unappropriated  to  the  purposes  of  the  haok^ 

M'y*  ruptcy.    The  Master  of  the  Rolls  said,  he  should  be  very  unwilling  to  hold 

any  act  to  be  a  revocation  that  was  not  done  for. the  purpose  of  revoking  the 

will.    In  certain  cases,  however,  the  court  vras  obliged  by  authority  to  con^ 

aider  an  act  to  be  a  revocation,  not  only  without  an  intention  to  revoke,  but 

even  against  an  express  purpose  to  confirm  the  will ;  but  in  the  absence  of 

authority,  he  should  very  reluctantly  consider  the  bankruptcy  as  having  an 

operation  beyond  the  purpose  intended  by  it 

Ute  beyond  The  case  of  Inn^  v.  Jackion,  16  Ves.  356,  which  we  shall  have  occasion  Ui 

""^l*?*^  **"     consider  more  at  Urge  in  a  subsequent  note,  (circiter,  763,  6,)  is  a- strong  case, 

irarm  to  aima-   ^^^  shews  that  the  operation  of  a  fine  or  recovery  levied  or  suffered  for  tue 

reNi  inleafton.     security  of  a  mortgagee  would  be  confined  to  the  confirmation  of  the  mortgage 

only,  in  the  absence  of  an  express  or  implied  intention  to  carry  it  further  ? 

and  although  the  nses  after  the  mortgage  may  be  limited  differently  from  what 

they  originally  stood,  yet  the  court  will  take  the  intention  of  the  instrumeot 

lor  its  only  guide,  and  annul  all  that  appears^  not  to  have  been  contemplated 

'       or  intended  by  the  parties.    Hence,  therefore,  the  general  principle  is,  that 

the  devise  shall  not  be  revoked  without  a  recital,  or  some  other  declaiation 

of  an  intention  to  vary  the  use  or  ownership  of  the  equity  of  redemption* 

^  This  doctrine  was  not  impeached  in  the  Lords,  where  the  case  was  carried^ 

though  nnder,a  misapprehension  of  the  circumstances  in  the  court  below  the 

a4indication  there  was  reversed.    1  Bligh,  104.    Infra^  707.  765,  6. 

JUU  no  Umger      As  to  Vawaer  v.  J^ry^  16  Ves.  519,  that  was  the  case  of  a  jointure  secured 

opon  to  com*      by  |^  term  created  after  the  devist.  hot  the  use  bcyoad  the  term  was  limited 
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ffNT  securing  4000/.  whidi  she  was  indebted  to  her  daughter, 
she  and  her  son  joined  in  a  mortgage  of  them  to  her  for  500 


to  the  testator  in  fee.  The  Master  of  Uie  Rolls  said,  he  was  at  a  loss  to  find  a 
distinction  between  t^h  case  and  that  of  Cave  r.  Ho(/M,  (3  Ves.  654)  exdept 
in  ciroinistances  nnfiivorabl'e  to  the  devisees.  In  that  cM  I^iord  Chief  Jas* 
tice  Eyre's  argument  was  very  able  and  ingenion^,  npon  the  ground  tbat  Uiero 
was  only  a  particular  and  partial  purpose,  and  the  conveyance  was  to  operate 
only  pro  tmtto  to  the  extent  of  the  limited  purpose;  but  the  opinion  of  the 
coart  of  Common  Pleas  was  for  a  revocation  of  the  will,  and  the  court  of 
^^*s  Bench  was  nnanimons  in  affirming  tbat  judgment.  Afterwards  the  . 
caose  coming  on  for  further  directions,  it  was  contended,  that  though  not  at 
law,  in  equity  at  least,  there  was  not  any  revocation,  yet  it  was  held  as  mnch 
a  revocation  in  equity  as  at  law,  and  that  decree  was  affirmed  on  appeal  (4Ves. 
850).  Hence,  therefore,  (said  his  Honour)  the  question  is  no  longer  open  to 
controversy.  The  case  of  Vawser  v.  J^Sfr$  has  since  been  reversed,  and  the 
surrender  to  the  nsee  of  the  marriage  settlemept  declared  n^t  to  revoke  the 
Surrender  to  Will  and  (the  Will,  the  only  object  of  the  settlement  being  t9 
create  a  jointure  merely.  3  Barn.  6i  Aid.  409^  9  Swan,  t75.  1  Watk.  Cop«^ 
i^y  4tl]  edition. 

In  Tkfker  ▼.  Tftarslaw,  irVes.  153,  the  doctrine  under  consideration  wat  Tetiatcr  tpui- 
again  alluded  to.  The  Chancellor,  in  observing  that  when  courts  of  law  tak^  J^t^f  '^^ 
■otice  of  eqnitajile  ioteresti,  the  equital>le  interests  ought  to  be  such  aa  a 
court  of  equity  regards  as  substantially  equal  to  the  ownership  In  fee  or  in 
tail,  renurked,  that  In  the  case  of  a  mortgage  in  fee,  after  a  device,  tlie  de* 
visor  still  continued  the  equital^le  owner,  and  the  devise  ivas  revoked  jwv  Umio 
^ly.    Et  vide  Doe  v.  Poit,  t  Dong.  710. 

These  are  the  wliole  of  the  modem  cases  on  this  subject. '  It  may,  however^  Old  wid  ^her 
^  proper  in  thesonclnsion  of  this  note  to  advert  to  the  earlier  decisions,  in  ^'  rrferred 
order  to  bring  all  the  authorities  on  the  point  in  discussion  under  the  eye  of 
the  learned  reader  at  one  view.    The  most  conspicuous,  besides  those  already     f  1 15  4i  1 
noticed,  are  Rider  v.  fVqffer^  8  P.  Wins.  534.    Pareom  v.  Freemm^  Amb.  116. 
S.  C  1  Wils.  308.    S.  C.  3  Atk.  741,  citing  1  Roll's  Abr..6l6.  (though  ne 
point  of  revocation  appears  there.)    iMMb  v,  Pofkerp  %  Vem.  495.    ViUen  ▼• 
yilUr$y  f  Atk.  79.    Steme  v.  JSrons,  lb.  87*     Votk  v.  Stme^  1  Salk.  156.    Per» 
Itnis  V.  fToi/ker,  1  Vem.  97.    HtdlN.  Dweky  lb.  399.  349.    Caebawne  v.  Semrfe^ 
lAtk«  606.    Carle  V.  Carte,  3  lb.  179.    Jvekmmr.Pwrkerf  Amb.  687.  contra. 
,  na«4a  ▼.  Norilh  1  Ch.  Rep.  153.    Venun  v.Jime$f  9  Vera.  941.    S.C  Pr. 
Ch.  39.    S.  C.  9  Freem.  17.    /ftcto  y^Mone^  Amb.  9^5.    Hwrt^  ▼.  Wmmrn^ . 
1  P.  Wms.  681 .    Banwrdieimi  v.  Carter,  8  Vin.  Abr.  147  (b).  pi.  95.    &amden . 
V.  HomkhMy  lb.  156,  pi.  9«    frtOunRS' v.  Owen,  9  Vcisjun.  595.    Caik  ▼.  Hot- 
/•rd,  3  lb.  654.    4  lb.  850.    G^odtUU  ▼.  Otewy,  ^  B09.  &  Pal.  576.    Baxter  v. 
Dyer,  5  Ves.  656.    Carringitm  v.  Pyne,  5  Ves.  404.    Tkunie^  ▼.  Ctmikmgkwm, 
9  W.  Black.  1046.    Coiter  r.  X^er,  9  P.  Wnis.  699.    SnoUpe  t.  Akoik^  5  Ves. 
648.    Toaaer  v.  Fnut^ies,  9  Bing.  136.    Infra,  [187]  for  a  strong  case  on  this 
aabject.  l^ymie  ▼.  Siankope,  1  Addams  £cc  Rep.  59.  Smiih  y^Cumdngkam^  lb. 
448.    Medlyeoti  v.  Askion^  lb.  999.    CraiQfonI  v.  Cok</s,  9  Bligh.  684.    i4fM«, 
6  Ann.    8  Yin.  Abr.  tit.  Devise  (P),  pi.  10,  p.  1369  where  it  was  held,  b^  Utti 
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yearS)  to  be  i^id  on  payment  of  100/.  pei^  annumto  the  daughter 
dttriiig  her  mother^e  Me,  and  tlie  iOOOlL  with  faiterest,  mOm 
Aree  months  after  her  mother's  death.  The  questicHi  was, 
wh^l]]^r  this  mortgage  to  the  daughter^  betog  made  subsequeitf 
to  the  devise^  were  a  reroeation  of  the  devis^  in  fise  to  her  hj 
the  mother's  wiU,  or  onljpro  itmtof  And  it  was  mrged,  that 
the  mother's  intention,  in  making  thi9  mortgage,  was  only  with 
a  design  to  secure  the  4Q00iL  she  stood  indebted  to  her,  not 
to  revoke  the  devise  in  £ee:  but  itwaa  dccrood  tobearevo' 
cation  in  Mo\  for  it  was  made  to  the  same  person  as  was 
deviseei  and  therefore  inconsistent  with  the  devise  (g)« 


Jime  come  ceo 
«wf  sur  coo- 
cewit  difiiw 


CiypjrMtff. 


DitHidn* 


Harkness  v. 
Bayley  over- 
rulid. 


dmiieeOer  Cowper,  that  If  a  mail  devise  lands,  and  aflerwavds  nwrtgagette 
same  for  years,  and  then  levy  a  fine  mnr  cmmmue  4$  dmi  eomu  ee*,  and  not  a 
fine  mr  c«iiefiii%  tida  will  operate  as  a  total  revocation,  bat  that  if  a  fine  m 
em^tteit  had  been  levied,  it  woald  have  been  a  revocation  pn  twUo  only.  On 
this,  it  is  observable,  that  the  principles  alluded  to  in  the  preceding  part  of 
this  note,  as  the  present  received  doctrine  of  the  coart,  seem  to  reject  such 
a  distinction. 

Conjofait  wills,  as  **  we  A.  and  B.  devise,  &e*'*  are  uirecognlsed  in  this 
eenntiy.  Consequently,  a  subsequent  separate  wUl,  will  prevail.  Hotem  v. 
BkcMmrkj  1  Addams,  974. 

Lastly,  it  is  merely  neeessaiy  to  notice,  that  a  oonditioi^al  sarrender  of 
copyholds  for  the  purpose  of  securing  the  repayment  of  money  to  a  mortgagee, 
will  not,  as  it  should  seem,  operate  as  a  revocation  of  a  previous  will,  pro^ 
vided  there  be  no  admittance,  and  even  then  it  is  presumed  not  in  equity, 
unless  there  be  some  object  intended  beyond  the  mortgage ;  but  if  there  be 
such  ulterior  purpose,  a  mere  covenant  to  surrender  the  copyholds  to  tlie  in- 
tended uses  will  in  equity  amount  to  a  revocati<m ;  for  the  oonrt  would  direct  a 
spec^  performance  of  the  covenant,  vis.  a  surrender  to  the  use  of  tlie  mort* 
gagee,  and  then  to  the  uses  of  the  settlement,  which  would  efiectnally  revoke 
the-  devise ;  consequently,  a  will  may  b^  revoked  by  a  covenant  to  surrender, 
a?  well  as  by  an  actual  surreadev  made.  Per  Master  of  the  Rolls,  in  Visu$eF 
V.  Jeffinfj  ubi  supra.    £t  vide  1  Watk.  Cop.  ISl.  166.  4th  ed.    7  T.  R.  103. 

Wliether  a  disselshi  would  l»e  a  revocation,  see  Clutrmm  v.  CfturMim,  14  Ves. 
5»f,  Also  of  im  exchange,  AtUmef-OMeriA  v.  VU^r,  8  Ves.  S8S.  Cov.  Int. 
sec.  5* 

(O)  This  ease  Is  entirely  mia«tported,  and  every  principle  Is  against  it. 
It  appears  1^  the  decree,  that  ii^er  the  date  of  the  will  the  mother  and  son 
conveyed  the  estate  fi>r  a  term  of  Awe  hundred  years  to  the  daughter,  with  » 
proviso,  that  if  th^  mother  or  soft  should  pay  during  the  life  of  the  mother 
look  a  year  to  the  daughter,  and  the  son,  after  the  mother's  death,  should* 
pay  to  bis  sister  40001%  then  the  term  should  cease;  and  the  decree  further 
stated,  that  this  conveyance  was  clearly  inconsistent  with  the  devise,*  and  thal^ 
the  mother,  intended  the  osteite  to  4^8ceqd  tO  the  son,  and  the  will  to  be  re* 


COBBI0ULBD  IH  BQUITV.  .11$ 

^   Ev^Mfitvtet  fdrtke  teeurhg  of  money,  by  the  comrejN  niiaitpeek$i^ 
•&€•  of  a  real  e«tale  to  tfae  lender,  not  made  in  contemplatioa  ^^nd  a*mor(- 
of  an  eventoal  amyngement  of  property,  ia,  in  eqnityi  deeuied  fl^^C^)" 
a  mortgage  (f) ;  and  all  provisoes  and  stipulatioiis  between  the 


(0  ^dior  ?•  Leu,  %  Atk.  49^  infrap  ^6,    |ii  order  tfi  coQBtitate  n  loan  it 

ll6t»  169.]  is  requisite  tlie  mooey  be  secured  in 

(ti)  [Leese  from  debtor  to  creditor,  aU  events.  Liitey  v.  0*DimneUf  1  Scb* 

S-^allftB.lOO,  iBfira,t*IO].    Ftedi,  dr  Lef.  470.^£d.]  * 


voked.  It  U  also  more  t|iaa  {NrobaUe  fim  the  answers  of  three  of  tbe  de» 
fcndants,  that  the  estate  was  really  the  esUte  of  the  mm,  and  not  the  estate 
of  the  mother ;  for  the  mother  appears  to  have  purchased  the  estate  and  to 
have  taken  the  conveyance  in  the  name  of  her  son.  The  fee  being  then  in 
Hm  mmt  thef  joined  as  owneia  of  the  estate  hi  mahhig  the  socnsifty  to  thb 
danghter.  Buty  however  this  might  have  been,  the  principle  dednced  fvom.U 
t^  tlM  learned  author  has  been  expressly  over-ruled  by  the  present  Lord 
Chancellor,  in  the  case  of  Baxter  v.  Dyer^  5  Ves.  661,  where  it  was  held,  that 
0  dmiie  mil  asi  he  reUhtA  ky  a  wnbHgogt  in  /ce  to  tkg  di0vtse«.  His  IiOfdship 
tefiHved  to  a  case  of  Peaoh  v.  PkUUp$,  13th  Dec.  1777,  of  which  he  said  ho 
oenid  find  no  trace,  nor  any  printed  loport;  ImiI  he  took  it  for  granted  that 
1$  was  a  case  before  Lord  Bathorst,  in  which  Hmk$it$  «•  Aiyiiy  was  cited. 

giane  Lord  EUon*ft  decision  in  5  Ves.  661»  the  reporU  of  Mb.  Piokeas  have  Uwigage  fc 
hoia  pobiished,  and  the  above  mentioned  oase  of  Pm^  v.  Phtl^pf  if  th^re  ^^]||?^**  *'*' 
noticed.  <Dkk.5S8.  It  fully  supports  the  decision  of  his  Lordship.  Itwaa 
to  the  followbig  effect  t^R.  C.  made  his  will,  and  after  ordering  hie  dehta  to 
he  paid  by  hhi  executor,  devised  all  his  houses,  messoagef,  huMlsy  tenementi, 
and  hereditaments  to  one  Phillips  (the  defimdant),  and  appointed  hhn  exe^ 
eotor.  Afler  the  will  the  testator  mortgaged  his  ical  estate  to  the  said^hlU 
lips,  to  secure  the  repayment  of  a  sum  of  iSOOli  and  died.  Two^estioaa 
aroie,  first,  whether  PhilHpa  took  an  estate  in  lee  or  for  life  tender  the  wUI» 
and,  second,  vbetfier  the  niortgage  after  the  will  was  not  a  revocatkwi.of .  the 
devise  In  iolo.  The  cases  Cp«k  v.  fiaiMh,  Gro.  Jac  49*  Psriilaf  vw  W/dlffr^ 
1  Vem.  97;  ai9d  Htetkwm  v.  Biqflty,  nbi  eopra,  were  cited;  and  Um  ]U)r4 
Chancellor  (fiatharst).  In  delivering  his  judgment,  remarked^v-Jtie  iuteation 
of  the  testator  is  ewlent  to  haye  his  debts  paid  hy  hia  exeeatar»  To  iMOt 
them  he  most  he  farnisbed  with  the  meana)  he  gives  hhn  aU  hia  estate«i  01b4 
after  payment  amkes  hhn  the  residnary  deviaea  Mid*  legatee.  After  making 
this  vriil  he  mortgages  part  oC  the  estate,  lb  who^a  To  the  defioodanty  the 
exeentoTy  t>y  whom  he  had  direoted  hia  MbU  to  he  paid;  hnt  thid  morlgagfi 
issmdtabea  ravoeation  of  the  will.  It  may.  he  4M<tad  tho  mortgage*  Butia> 
whom  is  theestate?  I^ie  legal  estete  is  la  the  defendant,  the  mortgngee^ 
nndet  his  mortgagc^-the  equity  of  redemption  is  in  him  by  the  wiH  It  cwi« 
not  he  said  the  equity  of  redemption  did  not  pam  1^  the  wilWtho  will  ha»  not 
been  dispnted^the  equity  of  sedemptton  did  not  pass  to  the  hein-ttherefwe 
dismfas  the  bill ;  which  was  brought  by  the  heir  to  h^ve  the  nortgagi^  dta? 
charged  oat  of  the  personal  estate  ef -.the  testator. 
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parties, .  tending  to  aker^  in  any.  subsequent  events  the  anginal 
\j  nature  of  the  mortgaged  inieresty  or  prevent  the  redemption 

of  ithe  estate  pledged  upon^  payment  of  the  .money  borrowed,' 
with  interest,  are  void.    For  were  any  such  agreements  suffered 
to  prevail,  they  would  put  it  in  the  power  of  every  mortgagee 
to  take  advantage  of  the  necessities  of  the  mortgagor,  by  in- 
serting restrictive  clauses  to  prevent  a  redemption  of  the  estate 
To  every  mort'  pledged,  unless  ^pou  terms  injurious  to  the  latter*     In  equity, 
r^iy  ^ji^ent    therefore,  the  right  of  redemption  is  considered  as  inseparably 
dem^mu^^^^'  ^"^cident  to  every  contract  foimded  on  a  mortgage,  and  can 

no, more  be  restrained,  than  the  power  of  tenant  in  fee-simple, 
to  alien  generally,  or  of  tenant  in  tail  to  suffer  a  recovery; 
it  being  a  maxiip  in  equity,  (hat  the  same  estate  or  interest 
cannot  be  a-  mortgage  at  one  time,  and  at  another  time  cease 
to  be  so  (h). 


Once  a  mart*        (H)  Post>  [l6Sf].    The  maxim  is,  <mc€  a  fnorlgqge  und  alwayt  a  mortgage 

gage  oMd  «*-     ffewcomb  v.  Bfrnham^  iVern.  8.    In  that  case  the  mortsace  was  made  rcdcem- 

gage,  Able  daring  the  life  of  the  mortgagor  only,  bat  in  regard  that  tlie  estate  was 

r   117  ]       expressly  redeemable  in  the  mortgagor's  life-time,  it  was  held,  that  it  most 

co;)tinae  so  afterwards,  and  per  Lord  Chancellor,  the  deeds  of  lease  and  re- 

lease  being  but  a  security,  the  same  cannot  be  extingnisbed  by  any  corenant 

or  agreement  at  the  time  of  making  the  mortgage.    Reg.  Lib.  1680.  B.  538. 

KeeMmefoT  thU      The  consideration  which  induced  courts  of  eqnity  to  adopt  this  maxim  and 

^^'^^"^  lo   reject  provisoes  and  agreements,  couTcrting  that  into  a  sale  which  was 

originally  a   mortgage  on  a  given  event,   or  on  payment  of  a  farther  sbro 
was,  tliat  if  such  provisoes  and  agreements  were  allowed,  there  wonld  hare 
been  a  door  open  for  the  imposition  of  every  kind  of  restraint  on  the  equity 
of  redemption,  and  thereby  the  borrower,  through  necessity,   wonld  have 
been  driven  to  embrace  any  terms  however  unequal  or  cruel,  which  wonld 
have  tended  greatly  to  the  furtherance  of  usury,  and  the  conversion  of  the 
equitable  jurisdiction  of  the  court  into  an  engine  of  fraud  and  oppression.  See 
JenntHge  v.  Wwrdy  Vern.  520*    So,  in  Spurgeom  v.  Cottier,    1  Eden  Rep.  59, 
3U»rii  Chancellor  Northington  remarks«^The  policy  of  this  court  is  not  more 
complex  in  any  part  of  it  than  in  its  protection  of  mortgages,  and  as  a  general 
rule  for  that  purpose,  a  mortgage  once  redeemable  continues  so  till  some  act  is 
done  afresh  by  tbe  mortgagor  to  extinguish  the  redemption,  and  a  man  will 
not  be  suffered  in  conscience  to  fetter  himself  with  a  limitation  or  restriction 
of  his  time  of  redemption.    It  would  min  tins  distressed  and  unwary,  and  give 
unconscionable  advantage  to  greedy  and  designing  persons ;  and,  again  in 
Venum  v.  Bethettf  2  Eden,  113,  his  Lordship  observes,  this  court,  as  a  court 
of  conscience,  is  very  jealous-  of  taking  securities  for  a  loan,  and  converting 
such  securities  into  purchases ;  and  tlierefore  it  is  an  established  role  that  a 
mortgagee  can  never  provide,  at  the  time  of  making  the  loan,  for  any  event 
9r  condition  on  whicli  the  equity  of  redemption  shall  be  discharged  an«l  tb^ 


CONSIDERED  IN   EQUITY. 


li) 


TKus,   where  Sir  Robert  Jasoii,   faCKer  of  the  defendant,  Pr&viso  to  te^ 
Ibeing   seised   of   an  estate   chargeable  with  a  mortgage  for  n/e  of  mart- 
iSOOl.  and  interest,  to  one  Fisher,   entered  into  a  treaty  of  ^f^  ^^1%^ 
marriage  with  the  plaintiff,  aiid,  by  articles,  it  was  agreed,  that  ***''  pennitted 
2100/.  should  be  paid  towards  that  debt,  with  1500/.  the  por-  videh9Uiff65t4 
tion  of  the  plaintiff,  and  600/.  advanced  by  Sir  Robert,  which 
reduced  it  to  1900/.  for  securing  payment  whereof,'  by  instal- 
ments at  certain  times,  a  lease  of  the  premises  for  five  hundred 
years  was  made  toTravers  and  Finch  (^),   defendants,  with  a 
proviso,   that  afterwards  they  should  join  with  Sir  Robert  t6'      [  llS  ] 
cdnvey  the  premises  to  trustees  and  their  heirs,  to  the  Use  of  ^«*'j«»»*««j»' 
Sir  Robert  for  life,  remainder  to  the  plaintiff  for  lier  jointure 
and  in  full  of  dower,  remainder  to  the  trustees  and  th^ir  h^irs 
in  trust,  that  if  Sir  Robert  should  pay  the  1900/.  with  interest, 
amounting  to  2700/.  within  the  said  time,  if  he  should  so  long 
live^  or  otherwise  within  three  years  after  the  date  of  the  last- 
mentioned  conveyance,  and  procure  the  lease  to  De  surrendered,    *  , 
to  the  intent  that  if  the  defendant.  Dame  Anne,  survived  him, 
ehe,  so  long  as  she  lived,  might  hold  the  premises  discharged 

(Je)  Jmoh  r.  Eyregf   $Ch8.Ca.  33.   Triii^  32  Car.  3.  - 


-J 


coftTeyaoce  become  absolute.    And  there  U  great  reason  and  jostice  in  this        p^  jjy 
rale  ;  for  necessitous  men  are  not,  truly  speaking,  free  men^  but  to  answer  a    .  continued 
present  exigency,  will  submit  to  any  terms  tliat  the  c^rafty  may  impose  upon 
them  ;  et  Tide  Howard  v.  Harris,  l  Vern.  190.  2  Ch.  Ca.  147.     Jame$  v.  OadeSy 
t  Vcm.  40«.    Sfiton  v,  Slade,  7  Ves.  J73. 

At  law  the  axiom  onc«r  a  mortgage  and  always  a  mortgage  is  not  re^6iv*ed.  RedempHon 
But  in  e^tty  it  stands  on  h\gb  groulid;:  for  if  the  transaction,  in  Hb  spirit  2""^'  ^  ^^ 
and  meaning,  can  be  proved  to  have  beea  originally  intended  as  &  mere  loan  ciul^agreen^ut*' 
for  money  secured  by  a  pledge  of  the  estate  (to  demonstrate  which  the  courts 
as  we  shall  hereafter  see,  will  give  eveiy  facility,  post,  125,  in  twlii),  equity 
will  rightly  consider  it  a  mortgage,  and  dedree  a  redemption  in  the  face  of  an 
csinress  agreement  of  the  parties,  that  iSie  estate  iHialh  ndt  be  redeemable. 
Gngsw  V.  RiddeUy  UHh  June,  1784,  MS.  cited  7  Vetf.  273.    4  Ves.  350.    Sug. 
V.  &  P.  344.  5th  edit.    Seion  v.  Siade,  7  Ves.  «73.    Butt.  Co.  Litt.  205  a.  n.  1. 
s.  2.    This  principle  of  the  court  b  admirably  well  stated  by  the  learned  author 
cf  the  «*  Treatise  of  Equity,**  lib.  iii.  c.  1.  s.  4.    Equity,  he  observes,  is  part 
of  IIm  law  of  England,  and  therefore  it  cannot  in  any  mauner  of  ilray  be  pro- 
vided by  agreement,  in  case  of  a  mortgage,  that  the  Court  of  Chancery  shoolif 
not  give  relief.    For  mch  an  agreement  would  be  contrary  to  natural  justice 
in  the  creathm  of  it,  and  prove  a  general  mischief,  because  every  lender  would 
hy  this  method  inake  himself  chancellor  in  his  own  case,  and  prevent  tfrtT 
jodgmest  of  the  eoiift.    Et  vide  l  Ch.  Ca.  141.    S  Ves.  jun.  l«9'. 

Vol,  I.  Ir 
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of  tke  esme,  then  the  said  trustees  should  be  seised  of  the 
premises  to  the  use  of  Sir  Robert  and  his  heirs ;  but  in  case 
either  of  failure  of  payment^  or  Sir  Robertas  death  before  pay-' 
ment  and  surrender  of  the  lease^  then  that  the  trustees,  and 
the  heu*s  of  the  survivor  of  them^  should  stand  seised  of  the 
reversion^  to  them  limited^  in  trust  for  the  plaintiff  and  her 
heirs,  not.  only  to  enable  her  to  pay  the  debt,  and  free  her 
Jointure  tliereofy  but  to  the  end  she  might  enjoy  the  inheritance 
for  increase  of  herfortune,  according  to  an  agreement  between 
her  and  Sir  Robert;  and  should  convey  the  same  as  shei 
during  coverture,  or  so^e,  or  her  heirs,  should  direct 
Sir  Robert  Jason  died,  leaving  the  defendant  his  heir. 
Dame  Anne  married  Eyres,  one  of  the  plaintiffs,  who,  there 
being  a  former  incumbrance  not  taken  notice  of,  paid  it  with 
damages. 

On  this  case,  cross  bills  were  filed  by  Eyres  and  his  wife 
to  have  the  inheritance,  and  by  the  heir  of  Sir  Robert  to  have 
the  inheritance  on  paying  the  debt. 

On  the  hearing  it  was  argued  for  Eyres,  that  it  was  an  ex:. 
press  agreement  that  the  wife  should  have  the  inheritance,  if 
the  debt  were  not  paid,  or  the  lease  surrendered ;  that  it  could 
not  be  a  mortgage  as  to  the  wife,  though  the  lease  was  a  mort- 
gage  to  Fisher ;  that  if  it  had  been  meant  to  have  been  a  m4)rt* 
gage,  the  power  of  redemption  would  not  have  been  limited  to 
the  heir  as  well  as  to  Sir  Robert ;  but  it  wcu  only  limited  to 
him,  and  not  to  his  heir ;  that  there  was  reason  for  so  doingt 
because  her  whole  portion  had  been  expended  in  reducing  the 
debt,  and  so,  imtil  payment  thereof,  she  would  otherwise  have 
been  without  any  profits  of  her  jointure;  that  in  contemplation 
'   of  this,  it  was   expressly  agreed,  the  reversion  settled  in  the 
trustees  should  go  to  the  complainant  and  her  heirs,  not  only 
to  enable  her  to  pay  the  debt,  and  fi-ee  her  jointure,  but  to 
the  end  that  she  might  enjoy  the  inheritance  for  the  increase 
thereof.     But  the  court  decreed  it  a  mortgage,  saying,  that  if 
[  119  ]      the  fether.  Sir  Robert*  had  Uved  after  three  years,  it  coulS 
nothqfve  been  denied  but  he  might  have  redeemed  it;  and 
that  no  mortgage  could  be  altered  by  any  artifidal  wordSf 
unless  by  subsequent  agreements. 


COKSIDERSD  IV  JSQUITT,  119  A 

'-  So  where  A«  having  settled  a  jointure  on  the  plaintiff  before  Onfenant  to  te^ 
marriage,  which  proved  defective,  and  not  of  value  according  \um^to^mort'* 
to  the  marriage  agreement,  afterwards  made  her  an  additional  ^j^T'"^^'''' 
jointure  of  other  lands,  and  then^  in  1673,  made  a  mortgage^  «^^>  ^  ^v^^s 
to  the  defendant  B.  for  securing  10002.  with  interest,  in  which,  joiMtreuofpaH 
among  others,  part  of  the  jointured  lands  were  comprised  (l) ;  'deemwht^il). 
in  the  mortgage-deed  there  was  a  special,  clause  of  redemption, 
that  if  A.  or  the  Aeir^  male  of  his  bodff,  should,  in  June  1686, 
pay  the  principal  sum  and  interest  in  the  mean  time,  then  he^ 
er  the  heirs  male  of  his  body,  should  be  admitted  to  redeem } 
and  there  was  likewise  a  covenant  to  pay  the  1000/*  on  thd 

*—  day  of ,   1686,   and  interest  in  the  mean  time,  by 

half-yearly  payments*  A.  died  without  issue,  and  his  wife  being 
a  jointress  of  part  of  the  mortgaged  premises,  and  so  entitled 
to  redeem  the  whole,  exhibited  her  bill  in  1677  for  that 
purpose.  The  cause  was  heard  before  Lord  Chancellor  "SoU 
tingham,  and  afterwards  re-heard  before  Lord  Keeper  North ; 
and  both  decreed,  that  the  mortgage  should  be  redeemed  not* 
withstanding  the  mortgagor's  death  without  issue;  the  rather, 
because  the  defendant  had  a  covenant  for  re-payment  of  his 
mortgage  money  (k). 

(0  Howard   ▼.  Harri9,    1  Vera.  39.  190.    5.  C.     S  Ca.    Ch.  147.    S.  C. 
S  Vent.  364. 


moiiry. 


(I)  That  is,  although  the  proviso  be  as  in  the  text,  that  the  mortgagor 
and  the  heirs  of  his  body  only  shall  redeem,  yet  so  much  is  redemption  fa- 
vored In  equity,  that  an  emgnee  will  in  such  a  case  be  permitted  to  redeem. 

(K)  Bnt  the  absence  of  a  covenant  to  pay  the  money  will  not  make  it  less  CacenaM  for 
a  mortgage ;  for  the  Welch  and  most  copyhold  mortgages  have  not  this  co-  ^j[^'  ^ 
venant.  Lndfy  v.  Hooper^  3  Atk.  280»  Et  vide  Uowdi  v.  Pricey  Pr.  Ch.  424. 
JEcAIm  ▼.  T<is6arg^,  post,  133  a.  So,'  in  MeUw  v.  LeeSy  2*  Atk.  495,  it  was  said, 
that  fai  common  mortgages  the  want  of  a  covenant  for  repayment  of  the 
ihortgage  money  Would  be  no  bar  to  redemption ;  and  Mr.  Sanders  cites  King  v. 
JKtag,  S  P.  Wms.  360.  The  covenant  inserted  hi  modern  mortgages  to  repay 
the  money  borrowed  with  interest  is  introdnced  merely  for  the  purpose  of  cre- 
■tug  a  personal  contract  between  the  mortgagor  and  mortgagee  for  the  pay- 
ment of  the  money.  See  ante,  pages  16  and  61.  The  absence  of  the  covenant, 
however,  is  sometimes  material  to  explain  the  nature  of  the  transaction,  as  in 
the  cases  cited,  post,  ISS  and  138  a ;  and  if  the  covenant  for  redemption  be 
omitted,  the  mortgagor  will  be  permitted  to  read  evidence  to  shew  t|ie  reason 
of  the  omisfion.  Joya€s  t.  St^^hsM,  3  Atk.  388.  Post  etiam,  151.  WM$r 
%4  WMer,  t  Atk«  99. 

L  f 
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RedemptUm  So^  where  the  Condition  of  a  mortgage  was  to  redeem  durhig 

HricUd.     '     ^^  Hf^  of  ^^  mortgagor,  it  was  decreed^  that  the  heir  might. 

redeem  notwithstanding  {m). 

[  120  ]  It  make  no  difference  whether  the  proviso  for  redemptioir 
mciMia^in^  he  fa  the  Same  deed^  or  the  conveyance  be  absolute,  and  the 
deed  ^drfea-   power  of  redemption  given  by  a  distiiict  instrument.     Thus, 

where  A.;  having  a  ehurch  leaise'  for  three  Kves,  conveyed  ana 
assigned  it  to  the  defendant,  B.'s  father,  in  consideration  of 
550/.,  and  the  conveyance  was  absolute  (f»);  yetB.  the  pur^ 
cJuutery  by  deed  under  his  hand  and  seal>  agreed  that  if  A.  ^  at 
the  end  of  one  year^  then  ne^t  ensuing,  paid  him  600/.,  he 
would  jfe^onvey.  The  600/.  was  not  paid,  two  of  the  lives  died, 
the  lease  was  twice  renewed  by  the  defendant  and  his  father, 
and  twenty  years  had  passed  since  the  first  conveyance,  when 
A.  being  a  prisoner  in  the  Fleet,  and  indebted  to  the  warden 
for  chamber-rent,  assigned  to  him  all  his  right,  tide,  interest, 
equity,  and  power  of  redemption  in  the  lease ;  whereupon  he 
brought  his  bill  to  redeem,  and  it  was  so  decreed  on  payment 
of  the  principal,  and  also  the  fines  paid  upon  the  renewal  of 
the  leases  with  interest  (m). 

(m)  iTi/rifff ton  ▼.  GtBtdvMT^  iVern.      fVern.  84.    EtvMe  Cnft  if.  Powell^ 
19$,  cited'  in  thh  last  c&se.  Com.  603.-— [Ante,  8i.    £t  vide  atote, 

(n)   Manlotft    t.    BaU    et    Brui^Hf      lt,lS,  n.(K).— £</.] 

I^eoManeeiup*      (^)  ^^^  ^y  ^^^  ^^  mortgagor  has  executed  an  alMoIote  conveyance,  tlie 
pUid  cm  parol  mortgagee  refnses  to  execute  the  deed  of  defeasance,  the  court  vriU  inter-r 

fere  and  relieve  the  mortgagor  against  the  fraud.    MaxweU  ▼.  MonUKukf  Pr« 
Ch.  3«6.    Kouag'V.PMcAy,   sAtk.958.    IVidker  y.  fVaUur,  t  Atk.  99.    And 
parol  evidence  wiU  be  admitted  to  prove  that  m  absolute  conveyance  was 
made  with  a  condition  of  defeasance,  post,  146.  151 ;  and  for  further  on 
defeasance,  vol.  iii.  tit.  Warrant  of  Attorney. 
Ahtolute  tar-         (M)  So,  where  there  was  a  surrender  of  a  copyhold  estate  to  the  use  of 
^HdTwiU^^'  A.  B.  without  any  condition  expressed-  therein,  but  a  judgment  was  given  at 
judgment  ami     ^^  '^'"^  ^^"^^  "  *  further  security,  with  a  note  In  writing  under  the  bands 
i^te  qf  drfea-    of  the  mortgagor  and  A.  B.  whereby  it  was  agreed,  that  if  the  mortgagor 
'^'"^*  should,,  within  a  twelvemonth,   pay  unto  the  said  A.  B.  the  consideration 

.  money  of  the  surrender,  and  all  such  money  as  he  should  disburse  hi  fines 
for  admitUnca  or  otherwise,.  Ihen^  the  said  A.  B.  should  surrender  back  the* 
said  copyhold  premises  to  the  mortgagor  andh^heirs,  and  then  also  acknow- 
ledge satisfaction  on  the  said  judgment.  The  court  considered  the  surrender' 
and  judgment  as  secntities  only  for  the  repayment  of  the  money,  and  deoraed' 
a  redemption  sixteen  years  after  the  twelve  months  had- expired.  Clemhu 
WUherlff  Ca.  Temp.  Finch,  376. 
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ITbrwitl  an  agreem^ni  to  make  the  conveyance  absolute  Agrimentt9 
•upon  payment  of  a  farther  sum,  if  the  money  lent  be  not  paid  aifsoiuUot^J^- 


If  the  condition  for  redemption  in  the  deed  of  defcawnce  be  limited  to  a  AhsoluU  con- 
definite  time,  as  to  be  exercbed  during  the  joint  lives  of  the  mortgagor  and  veyance  de- 
mortgagee,  it  will  be  set  aside  in  the  same  manner  as  if  it  liad  been  contained  ^^!^^^ 
lo  the  principal  deed.    Thns,  where  A.  being  seised  of  an  estate  in  the  coonty  money  during 
of  Norfolk,  which  he  bad  mortgaged  for  1000/.  and  which  mortgage  the-^'^^"^  ^^^  ^  . 
jdefendant  C«  had  offered  to  pay  «ff,  as  also  to  advance  9001.  more,  conveyed  mortgiunr  bad. 
the  laid  estate  to  C.  and  his  heirs,  absolutely,  with  the  nsnal  covenants  for 
the  title,  including  a  covenant  for  furtliet  assurance,  and  C.  entered  into  a 
eorenant,  In  a  aeparate  deed,  to  re-convey  the  premises  to  A.  on  payment  of 
ihe  said  two  sums  of  10002.  and  tOOl.  in  their  Joint  lives ;  and  it  was  agreed 
jthat  A.  should  be  tej^nt  of  the  premises,  at  the  rent  of  70/.  per  aNxiim.    A^ 
was  afterigrards  arrested,  at  the  suit  of  Q.  for  arrears  of  rent,  and  carried  to 
prison,  and  thence  removed  by  the  means  of  C.  to  the  house  of  one  Carr, 
where  C.  endeavoured  to  prevail  on  him  to  deliver  up  the  deed  of  defeasance. 
He,  however,  refused,  and  made  out  a  bill  of  sale  of  all  his  estates  and  effects 
$0  his  son,  and  soon  afterwards  died.   The  son  was  soon  prevailed  on  to  deliver 
jap  the  deed  of  defeasance,  and  then  C.  set  up  a  title  to  the  absolute  ownership     r  121  #  1 
of  the  estate.    But  Lord  Northington,  C.  decreed  a  redemption,  observing^ 
that  if  in  any  case  tiie  redemption  could  have  been  confined  to  a  period,  tiia 
conduct  of  the  defendant  would,  in  a  court  of  Equity,   have  rendered  tha 
light  of  redemption  absolute.    He  had  prevented  his  exercising  the  limited 
right  ttipolated  for,  by  fraud,  oppression,  and  imposition,  corrupting  the  son 
to  rob  the  father  of  the  deed  of  defeasance,  having  first  imprisoned  the  fatlier 
in  a  gaol,  and  next,  illegally,  in  Carr's  house,  to  prevent  his  looking  into  his 
affairs..    S/mrjgeon  v.  CoUier^  i  Eden  Rep.  55. 

In  Emgkmd  v.  Codringt^n,  Ib<  169,  the  conveyances  were  held,    upon  the  Come^amee  nai 
circamstances  and  answer  of  tl^e  defendant,  to  be  mortgages,  and  not  absolute  decreei  afrse- 
eonveynnces,    and  the  defendant  having  insisted  on  the  same  as  absolute  ^^^  ^  ^^^^ 
conveyances,  contrary  to  the  real  truth  of  the  transaction,  and  theiieby  occa- 
sioned the  suit,  he  was  decreed  to  pay  the  plaintiffs  their  eosls. 

The  case  of  Vtmon  ir.Bdhellf  2  Eden,  110,  is  also  in'  point.    In  that  ease«  What  dram- 
A.  having  granted  a  mortgage  of  anticipation  to  B.  of  a  West  India  esUte,  and  **J*J^*  "''^ 
being  foand,  upon  account  taken,  to  be  greaUy  indebted  to  him,  released  the  ^^y^g^^  ^ 
equity  of  redemption  to  B.  and  his  heirs.  It  not  appearing,  however,  at  the  time,  equity  tf  re- 
to  have  1>een  intended  as  an  absolute  sale,  and  B.  having,  both  by  letter  and  in  ^^^  ^^ 
eoBversation,  stated  himself  as  being  only  mortgagee  in  possession,  a  redemp- 
tion was  decreed  thirty-three  years  after  the  assignpient  of  the  equity  of  re- 
demption, the  right  to  redeepi  having  been  acknowledged  within  the  last 
.twenty  years.    In  this  case,  there  ivere  th^ee  o^her  circumstances  which  alone 
mmld  have  been  sufficient  to  have  entitled  the  plaintiff  to  a  decree.    1st.  The 
consideration  of  the  conveyance  was  only  five  guineas ;  td.  At  the  time  of  the 
pant  of  the  equity  of  redemption,  there  was  not  any  release  of  the  coveiiant 
tor  payment  of  the  moOj^y ;  and  ddly,  An  account  had  been  kept  by  B.  aa 
PMrtgagee  iq  poeseMion^    I\nA  see  post,  page  lt5  «» note.    ^9  Ves.  4U> 
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meni  4fjMrtker  at 'the  day  appointed,  alter  the  ease;  such  stipulations  being 
not^p^iid  at  the  deemed  unconscionablei  because  a  man  ought  not  to  have  ixv^ 
^ay,  V9ld'f        terest  for  his  money  and  a  collateral  advantage  besides;  nor 

may  he  clog  the  redemption  by  any  bye  agreement  (o).  There- 
fore, where  the  plaintiiF  was  the  youngest  son  of  his  father, 
and  the  father  being  seised,  according  to  the  custom  of  the 
manor  of  W.,  of  a  copyhold  tenement  of  the  nature  of  B(h 
rough  English,  of  the  value  of  15/.  per  annum,  borrowed  200L 
of  the  defendant's  father  in  April,  1671,  and,  for  securing 
the  same,  made  a  conditional  surrender  into  the  hands  of  two 
customary  tenants  of  the  manor,  to  be  void  on  payment  of  th^ 
000/.  with  interest  in  April,- 1672;  and  at  the  same  time  the 
pUUitiff 's  father  entered  into  a  bond,  conditioned  that  if  th^ 
000/.  and  interest  should  not  be  paid  at  the  day,  then,  if  the 
defendant's  father  should,  within  ten  days  afterwards,  pay  him^ 
his  executors,  administrators,  or  assigns,  the  &rther  sum  of 
78/.  in  full  for  the  purchase  of  the  premises,  the  bond  should 
be  void,  or  otherwise  should  stand  in  full  force.  The  plain- 
ti^  s  father  died  in  1671,  before  the  mortgage  was  forfeited, 
[  122  ]  leaving  the  plaintiff  an  infant  of  two  years  old.  The  200/.  with 
interest,  not  being  paid  at  the  day,  the  defendant  paid  the  78/i 
ihe  next  day,  when,  according  to  the  condition  of  the  bond, 
the  mortgage  was  forfeited  to  the  administrator  of  the  plain- 
tiff's  father.  The  plaintiff's  bill  was  to  redeem  on  re-payment 
of  the  200/.  with  interest,  discounting  the  profits.  The  de- 
fendant, by  his  answer,  insisted  it  was  an  absolute  purchase,  but 
the  court  decreed  a  redemption,  not  doubting  but  it  continued 
a  mortgage ;  and  as  to  the  78/.  declared  timt  to  be  well  paid 
to  the  adntiinistrator,  and  ordered  the  whole  to  be  repaid  with 
costs,  discounting  the  mesne  profits. 

mUhough  agree-      So  where  A.  the  defendant,  lent  money  to  B.  to  carry  on 

mfut  be  itt  s^  1 

paraie  deed,  if  buildings,  taking  a  mortgage  fix>m  hifa  to  secure  16,000/.  with 

J^^  ^  *""*     legal  interest  (p) ;  and,  in  another  deed,  executed  at  the  same 

,  time,  took  a  covenant  fi-om  B.  that  Tie   should  convey  to  the 

defendant,  if  he  thought  fit,  ground  rents,  to  the  value  of 

(o)  mUett  ▼.  FFum^,  1  Vern.  488.    [S.  C.  £q.  Ca.  Abt.  318,  pi.  14.    E* 
>idcaDte,  9|  d.(I).— £rf.] 

(ji)  Jenmnge  t.  ff ard,  t  Vers.  6tO*  ' 
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16,0002.^  at  the  rate  of  twenty  years  purchase ;  on  a  biH  to 
redeem,  the  defendant  insisted  upon  the  agreement,  but  a  re- 
demption was  decreed  on  payment  of  interest,  principal,  and 
costs,  without  regard  diereto. 

Again,  where  the  plaintiff  being  seised  in  fee  of.  the  lands  m  f^f^^J^^^J^ 
question  worth  200/.  per  annum,  mortgaged  the  same  in  1637  dempiwn  to 
to  the  defendant's  father  for  250/.,  and  agreed  and  also  sealed  '^i^,  ^'^^'* 
a  deed  for  the  absolute  sale  thereof,  if  the  money  were  not 
paid  at  the  end  of  seven  years  (q) ;  a  redemption  was  decreed 
notwithstanding ;  for  the  defendant's  father,  having  exhibited 
a  bill  against  the  plaintiff  for  the  land  or  the  money,  made  it 
evident  that  it  was  only  a  mortgage  originally,  and  being  so  at 
first,  the  subsequent  agreement  could  not  alter  it  (n)« 

(q)  Bowen  v.  Eduwrd$,  1  Rep.  Cb.  222.    13  Car.  2. 


'  (N)  Bat  although  a  mortgagee  cannot  by  any  stipalation  contained  in  the   Martgugee  mtof 
inortgage  deed,  or  in  a  separate  deed  made  at  the  same  time  as  tlie  original  Pf^^^  ettaie 
mortgage,  and  being,  in  fact,  part  of  the  same  assurance,  retain  to  hluMeif  tlie 
coliateral  advantage  of  becoming  the  pnrcbaser  oi  the  estate  at  a  given  defi-  ^ 

uite  price,  then  fixed  on  to  he  paid  to  the  mortgagor  in  case  he  shall  not  redeem 
within  a  limited  time,  yet  the  mortgagee  may  become  the  purchaser  of  the 
eqnity  of  redemption  if  he  does  not  make  nse  of  his  incnmbrance  to  influencB 
the  mortgagor  to  part  with  the  estate  for  less  than  its  real  value.  fVrixon  v. 
Cof ler,  1  Ridgw.  293.  If,  however,  the  mortgagee  does  pnrchase  the  equity 
of  redemption,  he  shonld  always  pay  a  valuable  and  indeed  an  adeqnat^  con« 
iideration  for  it.  In  St,  John  v.  Tam^r,  2  Vern.  4l8,  it  was  said  to  be  a  great 
objection  to  the'  transaction  in  question,  that  the  plaintiff  appeared  to  pay 
nothing  for  the  eqnity  of  redemption,  but  that  it  was  thrown  into  his  bargain* 
It  seeoM  admitted  that  the  mortgagee  may  insert  a  clause  in  the  mortgage 
deed,  entitUog  him  to  pre-emption  in  case  the  mortgagor  should  be  desirous  of 
parting  with  the  estate,  post,  125  a;  and  a  purchase,  without  snob  a  previous 
right  reserved,  would,  it  should  seem,  be  considered  as  much  the  same  thing* 
In  both  instances  the  mortgagor  is  perfectly  free,  and  at  liberty  to  make  the 
best  bargain  with  the  mortgagee  he  can.  And  tliereforc  if  he.  sells  the  estate 
to  the  mortgagee  for  ev:e«  less  than  its  value,  it  is  apprehended,  a  court  of 
Bqniiy  would  not  aftervaitia  relieve  him  if  there  were  not  any  circumstances  [  12S  ] 
of  fraud  or  indirect  infidenee  apparent  on  thtt  transaction.  In  otae  case  Lord 
Kedesdale  said,  if  there  be  two  persons  ready  to  purchase,  the  mortgagee  ani| 
another,  the  mortgagor  stands  equally  between  them,  and  if  the  mortgage* 
should  refuse  to  convey  to  another  purchaser,  the  mortgagor  can  compel  him 
by  applying  the  porchase-mooey  to  pay  off  the  mortgage.  It  can  therefore 
Ally  be  for  want  of  a  better  p}irch<i8er|  that  the  mortgagor  oan  be  compeUod 
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Mortga/ree^  And  although  a  mortgagee  have  a  power  to  mortgage  or  to 

mUj  seiis,  ex^    seli  tne  Lands  n^ortgaged  aDsolutely  (r)^  in  case  of  faik^  ^ 

€fpiipg  mori- 


to  sell  to  the  mortgagee ;  bnt  coarts  view  transactions,  eren  of  that  sort, 
between  mortgagor  and  mortgagee  vrith  considerable  jealon^y,  and  will  set 
/  aside  sales  of  th^  eqnity  of  redemption,  where,  by  the  influence  of  his  incam: 
brance,  the  mortgagee  has  purchased /or  less  than  others  tecmld  have  given,  Weih 
T.  Rorke^  t  Sch.  &  Lef.  67S.  Qubbins  v.  Creed,  lb.  218 ;  and  see  1  Ball.  Sc 
]^ea.  164.  S  Eden  Rep.  110.  Perlmps  the  observation,  th^t  '^conrtsview 
transactions,  e^en  of  that  sort,  between  mortgagor  and  mortgagee  with  coii; 
siden^ble  jealousy ,'*  pots  the  doctrine  higher  than  one  could  wish  to  see  it 
stand.  A  sale  by  a  mortgagor  to  a  mortgagee,  stands  on  the  same  principle  as 
a  j^ale  between  parties  having  no  connexion  with  each  other,  and  can  only  be  im* 
peached  on  the  ground  of  frfiad.  The  nitere  cirainistance,  that  the  mortgage 9^ 
purchased  for  less  than  another  would  have  given,  could  not,  it  is  apprehended, 
of  itself  be  a  sufficient  gronnd  to  impeach  a  sale ;  and  Lord  Redesdale,  in 
stating  the  rase  above  allud.ejl  to,  sard,  tliat  it  contained  *^  circnmstances  of 
misconduct  in  obtaining  the  purchase.'^  The  case  of  GubbiMS  v.  Creed  was  a 
*'  case  of  clear  fraud  and  contrivance.    The  mortgagor  was  out  df  possessioa, 

and  at  the  time  the  transaction  took  place,  the  mortgagee  W9^  accompanied  by 
a  man  who  bad  a  writ  against  the  mortgagor  for  40Q|.  at  the  spit  pf  an  uncle 
of  the  mortgagee's*     The  mortgagor  i^as  arrested,  but  the  debt  was  never 
afterwards  demanded.  « It  was  therefore  a  plain  case  of  duress,    t  Sch.  &  Lef. 
W.    £t  vide  1  Anstr.  138,  et  post,  169,  note  (S). 
Mtirtfcagee  may      By  a  subsequent  case  in  the  House  of  Lords,  tips  point  is  now  set  at  rrst, 
jmrchuse  entire  and  the  principle,  that  a  mortgagee  may  purcliase  the  equity  of  redemption  of 
detN^i^  of*      ^^®  mortgagor,  is  clearly  established.    The  case  alluded  to  is  that  of  Hieks  v. 
mortgagor,  but  Cooke,  4  Dow's  Far.  Ca.  16.    In  that  case,  the  contract  between  the  mort- 
not  -a  partial      gagor  and  mortgagee,  was  for  a  partial  interest  in  the  premlsesf  and  no{  for  the 
onf  its  being       entire  equity  of  redemption.    It  was  for  a  fee  farm  rent  of  80/.  a  year ;  and 
sinb)ecl  to  re*      the  interest  on  the  mortgage  was  402.  pe^  annnun ;  ^o  that  after  retaining  tlie. 
^*^'  interest,  the  rent  was  402.    A  transaction  of  this  sort,  said  Lord  Eldoa,  ouglit. 

certainly  to.be  looked  at  with  a  great  deal  of  jealpusy,  and  courts  of  Eqnity 
do  regard  suph  fran^^stions  ^ith  1^  grea^  deal  of  suspicion ;  thongb,  if  they 
shonld  appeaf  tf>  be  perfectly  fair,  they  qannot  be  set  aside  merely  b^anse 
they  are  foolish.  And,  per  Lord  Redesdale,  in  the  same  case,  a  transaction. 
*  of  this  kind,  if  recently  impeached,  should  be  set  aside,  for  it  not  only  has 
the  effect  of  pi*ocnring  the  niortgagee  an  advantage  beyond  the  legal  interest 
^  of  t|ie  mortgage  mone^,  but  it  also  encnmbers  the  equity  of  rf^demption,  for 
the  mortgager  will  have  nothing  to  sell  to  redeem  thfs  m^rtgiige  bot  the  fee 
farm  rent.  A  bill  of  for^xlosure  may  bo  filed  against  him,  the  cxpeoces  of 
which  he  will  have  to  p^y,  and  unless  he  cap  sell  the  rent  io  as  mpch  advantage 
as  he  conld  the  lands  without  that  burden,  h«  will  sn0er  a  loss  by  the  tran^ctkNi.; 
The  only  propel  principle  is  this,  tkalt  tUthongh  a  morigagee  may,  wiikont  impn* 
UUian,  contract  for  the  purchase  or  release  of  the  equity  of  reden^ion,  no  agree^. 
U^Ht  between^hs  mortgagor  and  the  morigagee^  for  a  ben^fUM  int^vrevt  o»t  qf  Ik^ 
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|Miyment  at  a  given  time,  a  court  of  Equity  will,  nevertheless, 
9onsider  any  conveyance  by  him  to  be  subject  to  redemption, 


tuorigmged  premisesy  (muh  tu  a  lease)  while  the  mortgage  U  centifiutHg,  ought  to 
.eimitd  if  impefched  within  a  reasonable  time,  from  the  greai  adfumtage  which  the 
mortgagee  has  oper  tfie  other  party.    If  he  purchase  the  equity  of  redemptioor, 
there  cannot  be  any  objection  to  that  sort  of  eontract.    But  the  mortgagor     • 
holding  it  still,  and  the  property  being  reduced  in  value  to  a  fee  farm  rent,  so     ' 
tfuit  by  the  incumbrance  on  the  reveniouy  tl^e  mortgagor  is  disabled  from  re^ 
deeming  so  well  as  if  that  had  not  been  done,  and  he  being  liable  to  have  a  biH 
olr  foreclosure  filed  against  him,  and  to  an  action  for  the  mortgage-money,  such 
a  transaction  ought  not  to  stand.    And  his  Lordship  added,  that  nothin|(  in  - 
the  case  in  appeal,  but  the  length  of  tin},e  the  mortgagee  had  been  in  possession, 
and  the  acquiescence  of  t^e  father  and  son  In  that  possesAion  for  nearly  fifty 
years,  would  haye  in^ncpd  hi^  to  vote  for  the  affirmation  of  the  diecree  and 
the  validity  of  the  grant  of  the  fee  fanq  rent  from  the  mortgiigpr  to  the 
mortgagee. 

The  principle  tending  to  disqualify  the  mortgagee  from .  purchasing  the  Attorney  and 
equity  of  redemption  arose  fk-om  the  consideration  of  the  relation  which  sub*  ^Mtnt. 
aiated  between  hhn  and  the  mor^gor,  and  of  the  possibility  that  one  who  had  • 
the  power  would  too  readily  be  seized  with  the  inclmation  to  serve  his  own 
Merest  at  the  expence  of  a  distressed  and  unwary  debtor.    And  the  spirit  of 
this  piinciple  is,  ^t  seems,  still  applied  to  the  omw  of  an  attorney  taking  a 
mortgage  from  his  dienjt  for  past  and  future  costs  in  a  suit.    DaUnf  v.  £e%,  ^ 

4  Dow.  Par.  Ca.  417.  In  such  a  case  It  behoves  the  attorney  to  shew  (other 
than  by  the  seouritiea)  the  feal  nature  of  the  transaction,  and  what  sums  were 
actually  advanced.  The  mortgage,  however.  Is  not  absolutely  invalid,  it  is* 
only  looked  at  with  great  Jealousy.  Morgan  v.  LemiSf  4  Dow.  P.  C.  51, 3.  Et' 
vide  Langetqfe  v.  Fenwi^,  10  V«s.  409.  &  C.  infra,  S97,  n.  (£),  sec.  iii.  2 ;' 
also  vol.  ii.  1064. 

-  The  rule  is,  not  that  a  trustee  is  precluded  from  pnrdiasing  from  fhe  cestui 
fee  trmst^  but  that  he  shall  not  purchase  from  himself.  The  cestui  fpu  trust 
amy,  hy  anew  contract,  dismiss  the  trustee,  and  then  the  latter  may  purchase, 
bat  even  that-  transaction  will  be  watclied  tfith  the  most  guarded  jealousy^ 
Lseey  Ex  petrte^  6  Ves.  695.  Yet  in  IDownes  yr.Grazebrook,  S  Meriv.  200,  where 
an  estate  was  conveyed  toD.  by  way'of  se^^urity  for  the  re-inve8tnlei|t  of  a 
specific  turn  of  stock,  and  for  payment  of  the  dividends  in  the  mean  time,  with' 
a  power  of  sale  in  case  of  default,  it  was  held,  that  if  D.  exercised  his  power 
of  sale  he  would  be  a  trustee  for  the  party  making  the  conveyance,  and  as 
spch  disabled  from  purchasing  ibr  himself  without  the  consent  of  the  cestki  pie 
irusl*  The  estate  in  this  case  had  been  put  up  to  sale  by  auction,  at  which  C. ' 
as  agent  for  D.  was  the  only  bidder,  and  it  was  knocked  down  to  hhn  accord- 
iagly ;  b«t  the  sale  was  decreed  not  to  Stand,  although  no  evidenee  was  adddced 
of  fraud  ^or  undervalue. 

Where  a  mortgagee  sells  under  the  general  order  in  bankruptcy,  infra,  1081,  Mortgageehuy* 
itjansoal  to  apply  for  leave  for  him  td  bid  aC  the  sale,  if  he  intends  to  do  so.;  <V  ««^a'«  of 
for,  in  such  atrase,  he  may  fairly  be  eoueidered  as  the  seller,  and  he  cannot,  with- '  g^g^^  "^^* 


\ 
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if  it  be  evident  from  the  re^  gesta,  that  the  vendee  did  not 
depend  upon  the  power ;  as  if  the  equity  of  redemption  be 
excepted  in  the  conveyance  (o). 

Agreemeni  by  NoT  wiB  any  Mibnequent  agreement,  entered  into  between 
tMigneei  ^  ^^  assTgneed  of  the  mortgagee  and  other  persons,  though  cre^ 
lih!^rSmp^  ditors  of  the  mortgagor,  to  restrict  »the  period  of  redemption, 
turn,  void,    '    alter  the  nature  of  a  contract,  originally  founded  on  a  mort^ 

gage.  Thus,  where  one  creditor  (lands  mortgaged,  or  the 
equity  of  redemption  of  them  being  subject  to  debts,  and  the 
mortgagee  having  exhibited  a  bill  to  redeem,  or  be  foreclosed), 
undertook  to  redeem,  entering  into  an  agreement  with  the 
[  125  ]  .  other  creditors,  that,  if  they  paid  him  the  money  at  a  day 
appointed,  they  hou^d  redeem,  otherwise  the  lands  should  be 
his  absolutely  («)•      Though    the  creditors  failed  to  pay  the 

(s)  Extan  ▼.  Greacetf  l  Vera.  138.  infra. 


MM 


^k* 


i<N» 
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coKtimud* 


AbaohUe  etm- ^ 
veyance,  wUi 
fower  rf  $aUy 
impliiM  Morf- 
gage^  and  tiU 
9aU,  grants 
mayredum* 


out  the  leave  of  tha  ooart,  sustain  tiie  two  cbaracters  of  seller  and  bnyer* 
Ma»9k  Ex  pmriif  in  re  CarriU$  a  banlLmpt,  1  Madd.  Rep.  149 :  the  reporter 
reCNrring  to  a  short  note  of  a  case  in  Hilary  Tern,  1806,  wherein  it  was  de« 
cided,  that  under  an  order  in  banlimptey,  for  the  sale  of.  a  mortgaged  estate, 
the  mortgagee  may  become  the  pnrc|iasery  and  come  in  under  the  commissira 
for  so  much  of  the  mortgage  money  as  should  not  be  raised  by  the  sale*  Bat 
nfhere  tlie  mortgagee  was  sole  assignee,  and  th^re  was  but  one  other  creditor 
to  a  small  amount,  the  court  would  not  permit  the  mortgagee  to  bid  for  (be 
estate,  eacept  on  condition  that,  if  he  were  the  purchaser,  he  would  under* 
take  to  pay  the  deficiency  between  the  sum  offered  and  the  price  fixed  on  by 
the  master,  if  the  master  should  think  the  sum  offered  by  the  mortgagee  below 
the  valae  of  the  estate.  Est  forie Bwm,  in  re  SuHabury^  1  Buck.  B.C.  S45. 
A*  to  re-opening  biddings  in  tliese  cases,  see  inira,  1016,  n.  (T). 
.  (O)  Another  case  on  this  subject  is  that  €f  Jackson  v.  Femoa,  i  H.  Rl.  114. 
There  A*  the  owner  of  a  ship,  executed  %n  fibsolote  bill  of  sale  of  it  (o  B*, 
and  by  another  deed  of  the  same  date  assigned  other  property  to  B.,  which 
latter  deed  of  assignment,  (after  redting  that  tbe.blllof  sale  of  the  ship  was 
lor  the  better  seoiiring  a  sum  of  money  lent  by  B.  to  A.,  and  also  reciting  a 
bond  and  warrant  of  attorney  given  by  A.  to  B.  to  secure  the  saise  sum)  de- 
clared that  these  soYcral  deeds  and  instruments  were  made  to  enfMeB.  by 
sale,of  aU  tlie  things  comprised  in  them  to  raise  ijbB  sum  lent,  without  tl^  con* 
cprrenceof  A.,,atany  time  before  the  money,  should  be  paid  off;  hia^ia  tbe 
same  deed  there  was  a  covenant  that,  upon  payment  of  the  money,  9.  shonld 
recouTey  to  A.,  nevertheless  so  as  not  to  prevent  B*  from  selling,  Art.  Under 
these  oonveyances  Q.  was  held  to  be  mortgagee,  and  not  absoluta  owner  of 
the  ship*   See  also  supra,  p.  10,  and  n.  (K),  p.  if. 
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waoej  at  the  time  agreed  upon,  yet,  upon  a  bOl  exhibited  by 
Ihem  afterwards^  a  redemption  was  decreed, 

t 

J 

And  it  seems  questionable  whether  a  power  of  redemption  MuHer  w6m« 
can  be  set  up  nppn  a  subsequent  parol  agreement,  made  after  i^ake  that  a 
an  absolute  conveyance  executed ;  for  if  it  be  a  mortgage,  it  IJ2^i^jrt!^ 
must  be  so  oA  imiio  on  the  original  agreement.    And,  there-  wi%»  ^*^« 
fore,  where  one  having  d^  reversion  expectant  ui>on  the  de- 
termination of  a  lease  for  life,  in  an  estate  worth  1000^  per 
ofifittffi,  conveyed  it  in  fee  to  W.R.  in  consideration  of  1000/. 
and  no  more,  and  the  tenant  for  life  died,  a  pretence  was  set 
up  that  this  conveyance  was  no  more  than  a  mortgage,  because 
W.  R.  had  declared  that  he  did  not  know  how  long  he  should 
enjoy  t^e  estate,  and  that  he  would  take  his  money  again  with 
interest (^);  sed  dubUatur  per  curiam;   and  one.  reason  was, 
because  matter  subsequent  will  not  make  it  a  mortgage,  if  it 
was  not  so  upon  the  orij^nal  agreement  (p). 

(0  Vide  Caple$t<me  v.  BoxwiU,  1  Ch.  Ca.  1.    3  Salk.  $4X. 


(P)  But  it  seems  admissible  to  diew,  that  the  mortgagee  held  as  mortgagee, 
see,  OB  this  sabject.  fVkUiiig  v.  Whiity  Coop.  Rep.  6.  Barron  v.  Martiny  lb. 
192.    Et  infra,.  147. 381. 

In  detirrminiog  whether  a  conveyance,  which  on  the  face  of  it  appears  to  be  Wk/at  iii^mi 
an  absolate  conveyance,  shall  be  considered  as  an  nnconditional  sale  or  as  a  stances  wttt 
•ecurity  for  money,  courts  of  e^oity  look  to  the  circvmstancea  with  which  it  ^^^ji^^  jnio 
ia  attended.  If  the  money  paid  by  the  grantee  be  not  a  fair  price  for  the  ab-  mortgagt* 
solote  pnrchase  of  tlie  estate  conveyed  to  him,  especially  if  it  be  grossly  in- 
adeqnate,  infra,  337,  if  he  be  not  let  into  possession  of  the  estate  immedi- 
ately after  the  pretended  purchhse— if,  instead  of  receiying  the  rents  for  his 
own  benefit,  he  acconnts  for  them  to  the  grantor,  and  only  retains  the  amount 
of  the  interest^if  a  collateral  lecnrity,  as  a  bond,  judgment,  or  warrant  of 
attorney  be  given  at  tlie  same  time  for  farther  securing  the  supposed  pu- 
chase  money  (S  Sch.  &  Lef.  393,)-*or  if  the  cxpence  of  preparing  the  deed 
be  borne  by  the  grahtorr-eaeh  of  these  circumstances  will,  in  the  consideration 
of  a  court  of  eqnity,  tend  greatly  to  prove  that  the  conveyance  was  intended 
as  a  security  for  money  only,  and  not  as  an  absolute  sale.  Et  vide  Price  v, 
Perriff  t  Freem.  258.  Venum  v.  BetkeUy  9  Eden,  110.  HarrU  v.  Horwelly  Oilb, 
Eq.  Ca.  11,  as  to  the  mortgagor's  retention  of  possession  after  an  absolate  con* 
Tcyance.  In  Seohr  ▼.  GrtemMfy  19  Ves«  413,  several  Instruments  were  con« 
•traed  into  a  mortgage,  thoogh  one  of  them  imported  to  be  an  absolute 
coiMnyance;.  et  Tide  t  Fonb.  Tr.  E^  tSl,  S.  Ante,  itO^  infra,  138|  ta  noftiu 
A  mortgage^  however,  will  not  easily  be  iiresnmed  agafaMt  an  absolate  convey* 
aacci  If  the  posiession  has  gone  alosg  with  it  i  but  parol  evidence  will  l» 
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tl26] 


But  right  rf  But  although  courts  of  equity  will  not  suffer  the  nortgi^et 
may  ht  re9ened  ^0  clog  the  redemption  with  any  stipulation  for  a  purchase,  at  a 
J^^JJ^*^*'     specific  price  agreed  upon  ai  the  time  of  the  loauy  because  the 

adinission  of  such  a  practice  would  furnish  an  inlet  to  great 
fraud  and  imposition  upon  the  mortgagor;  yet,  I  apprehend, 
a  mere  agreement ,  that  in  case  of  sale,  an  opportunity  of  pre- 
emption should  be  given  to  the  mortgagee,  would  be  decreed ; 
but  it  must  be  claimed  at  a  reasonable  time  (») ;  for,  where  A, 
the  plaintiff's  brother,  died,  having  previously  mortgaged  lands 
-to  B.  by  deed,  containing  covenants  to  re-convey  upon  sii^ 
months  notice  of  payment  of  the  principal  and  interest,  and 
that  in  case  the  estate  should  be  sold,  B.  should  have  the  prer 
emption;  B*  got  the  counterpart  into  his  hands  afteiiA.'s 
death  ^  then  the  plaintiff  gave  him  six  months  notice  that  he 
woidd  pay  off  the  mortgage,  which  he  refused  to  accept ;  upon 
which  the  plaintiff  exhibited' his  bill  for  a  re*conveyance  of  the 
estate,  having  entered  into  articles  for  the  sale  of  it.  B.  in 
his  answer,  insisjked  op  the  covenant  for  prje-emption ;  but  it 
appearing  that  neither  the  plaintiff  nor  the  purchaser  knew 
any  thing  of  this  covenant,  the  counterpart  of  the  deed  having 
been  in  B.'s  custody ;  tliat  the  plaintiff,  on  application  for  it, 
had  been  denied  it,  the  mortgagee  insisting  only  on  payment, 
alleging  the  security  was  two  narrow  for  the  money  lent,  and 
threatening  to  foreclose,  never  having  m(sntioned  his  claim  tq 
pre-emption  until  after  the  estate  was  sold;  it  was  said,  he 
ought  not  to  set  it  up  to  the  prejudice  of  the  purchaser,  having 
had  time  to  claim  it,  if  he  had[  pleased,  before  the  estate  was 
sold ;  and  it  was  decreed  a,ccordingly. 


Suhsifpuni  A  distinction  hath  been  made  by  the  Court  of  Chancery  (ar), 

•bioiute  jmr-     between  contracts  originally  founded  upon  lending  and  borrow- 
^I^'/or  rf.  ing  money,,  with  an  agreement  for  a  purchase  in  a  certain 

(u)  Orby  ▼.  Jri^gy  «  Eq.  Ca.  Abr.         («)  BarreUy*  Sabine^  1  Vem.  268. 
^99.  24*    S.  p.    9  Mod.  Ca.  in  Law 
and  Eq.  S. 


€onoeffimce. 
walid. 


admitted  to  shew  or  explain  the  real  intention  and  purpose  of  the  parties.  M^-> 
weU  V.  MMtaeuie,  Pr.  Ch.  516.  Walker  ▼.  Wolker,  t  Atk.  98.  Jfljrw*  ▼• 
Statkam,  3  Atk.  388.  Post,  161.  And  as  to  conveyances  by  expectant  heifV 
see  ante,  17  A.  •  ., 
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Ifventy  and  cases  where5   after  a  mortgage^  a  new  agreemehfi 

hath  been  entered  into  and  executed  by  the  parties  for  an  ab- 

solute  purchase,  although  there  be  a  subsequent  declaration 

that  the  mortgagor  may  have  his  estate  upon  payment  of  in* 

terest,  principal,  and  costs ;  or,  where  a  release  of  the  equity  Agreemeniifter 

of  redemption  is  given  with  a  collateral  agreement  to  re-convey,  of  redemption 

upon  re-payineht  of  the  purchase  money ;  and,  in  the  latter  JJ^J^^J^v ' 

easds,  it  hath  been  determined  that  no  re-purchase  shall  be  J^* 

had,   unless  upoih  strict  performance  of  the  conditions  sti^ 

pulated. 

Thus,  where  A.  a  joint-tenant  widi  B.  het  sister,  made  an  Mortgage  iMi . 
absolute  conveyance  to  C.  in  fee^  for  104/.  which  was  admitted  againstabeotmu 
to  be  intended  oidy  as  a  mortgage  (y) ;  sotne  time  after,  in  ^^^^^ft^ 
1708,  those  deeds  were  cancelled,  and  then  A.  in  consideration  «*^«  y<w* 
of  184/.  (including  the  104/.  paid  by  C.)  Conveyed  the  estate  it,  aUkougk 

,  -  ,     there  be  a  co- 

ut  supra,  but  with  a  farther  coven^t  not  to  agree  to  any  parti-  f,enant  that  A. 

tiaii  without  C.'s  consent,    B.  was  in  possession  till  1710,  when  '^^^^ 

C.  ejecting  her  out  of  the  moiety,  enjoyed  it  quietly  till  1726,  ^^.^J^^ 

at  which  time  A.  brought  a  bill  for  redemption,  to  which  C^  teresi* 

pleaded  himself  hii  absolute  purchaser.    The  receipts  given  for      L  ^^  J 

the  money,  mentioned  it  to  be''  purchase  ntoney.      In   1710/   . 

there  was  an  agreement  that  A.  might  have  the  estate  again,  i^ 

desired,  on  payment  of  principal,  interest,  and  charges.      It 

was  first  heard  before  the  Master  of  the  Rolls,  who  dismissed 

tiie  bill.     Afterwards  it  came  on  before  Lord  Chancellor  TA^ 

bot,  who  observed  the  case  was  very  dark ;  the  first  deed  wa& 

idmitted  to  be  a  mortgage,  the  second  was  made  in  the  same 

manner,  excepting  the  covenant  respecting  the  partition,  which' 

was  the  darkest  part  of  the  case ;  for  to  suppose  that  it  was 

an  absolute  conveyance,  and  to  take  a  covenaM  fi*om  one  who 

had  nothing  to  do  with  the  estate,  made  both  the  covenant 

and  parties  vague  and  ridiculous-;  but  that  it  WQuld  be  equally 

so,  if  the  deed  was  supposed  not  to  be  an  actual  conveyance, 

so  that  it  was  of  no  great  weight,  and  oagbt  to  be  laid  out  . 

of  the  question ;    that  he  was  inclined,  upon  the  whole,  ta 

think  the  conveyance  in  1708,  was  at  first  an  absolute  convey- 

(y)  CottereU  ▼.  Purduue,  Ca.  Temp.   Talb.  61.«<»[t  Eden  Rep.    55.  169^' 
Ante,  ISO.  135 «,  t'li  noti$.^Ed,} 
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aoce*  The  agreement  in  1710,  for  the  r^-^mrchac^,  sbt^^^ 
that  it  was  not  redeemable  at  first;  the  acquiescence  of  sixteen 
years  under  C.*s  possession^  was  a  strong  evidence  of  it;  and 
his  Lordship,  upon  the  circumstances  of  the  case,  sffinnecl 
his  Honor's  decree. 

lUhaM  of  Sof  where  lands  in  Wales  were  mortgaged  for  4002.  and  up* 

demptUmf  wHh  Wards,  neithei'  principal  nor  interiest  being  paid  at  the  time 
Payment ^*a*  limited,  the  mortgagee  brought  an  ejectmeitt («),  got  posses- 
Mm,  releasee     gjon  of  the  premises,  and  then  obtained  a  refease  of  the  equity 

MM*  rC!COJ|- 

veywUkina  of  redemption  fi-omthe  mortgagor,  upon  payment  of  350/# 
?Mfir^s«ii^  more*;  a  note  was  given  at  the  time  of  executing  the  release, 
fw!"****      that  the  releasee,  on  payment  of  the  750/.  and  all  charges  of 

repairs  within  a  year  by  the  releasor,  should  sell  and  convey  to 
him  the  premises.  Payment  having  been  neglected  for  sixteen 
years,  redemption  was  not  allowed,  the  note  being  considered 
as  an  original  agreement  between  the  parties  to  seU  and  convey 
the  premises  upon  the  terms  therein  mentioned,  but  not  diat 
the  releasor  should  be  at  liberty'  to  redeem  the  ^ame. 

Agreement  rt-  We  must  remark  here  also,  that  if  the  transaction  passes 
demptUmio  between  persons  of  the  same  &mily,  and  there  appears  upon 
good,  ^hHwem  ^^  ^^^^  ^^  ^^  contract,  or  in  proof,  an  intention,  in  a  certain 
JJ|2f^^       event,  to  benefit  the  lender  of  the  money,  the  contract  wiD  be 


[  i^  ]      considered  as  wearing  a  kind  of  double  aspect,  and  the  court 

.  wiU  support  the  intention  of  the  parties  to  turn  a  mortgage 

into  A  ptirchase  in  a  certain  event,  though  contrary  to  the  ge* 

neral  rule ;  for,  in  such  a  case  there  is  no  danger  of  any  fi^ud 

or  practice  against  the  mortgagor,  which  is  the  mischief  in-* 

TrmmoUm,       tended  to  b^  prevented  by  a  strict  observance  of  the  maxim  in 

g9ge ti^ow    *  equity,  th€d  an  egtaie  earmoi  be  a  mortgage  at  one  VfW,  W 

!tiNnotA«r  ^  ^^  ab^hUe  purchase  ai  another.    Thus,  where  one  seised  in 

MMM  deed]        fee,  in  consideration  of  1000/.  paid  to  him  by  a  person  diat 

'  married  his  kinswoman,  conveyed  to  him  and  his  heirs,  and 

took  a  ire-demise  for  ninety-nine  years,   if  he  should  Kve  to 

longi  with  a  covenant  therein,  that  if  he  should  pay  100(V« 

(z)  EnitwefHh  r.  QrigUk,    15  Vin.      ed.  184.    Verwm  ▼.  BdkdHt  <  ^^^ 
Abr.  468,  pi.  18.    S  Eq.  Cs.  Abr.  595,      Rep.  110,  ante,  ISO,  is  noH$<^Bi*l 
p).  6.    1  Bro.  Par.  Ca.  149.  [5Toml. 


witli  the  intercfst  that  should  be  due  for  1^  samo  at  any  tiise 
during  his  life^  the  mortgagee  should  re-convey  to  him  a,nd  bis 
heirs ;  and,  if  the  mortgagor  did  not  pay  the  money ^  then  his 
ieirs,  ^c.  should  have  no  power  to  redeem;  the  mortgagor  ' 
died,  the  money  not  being  paid.  His  heir  preferred  a  bill  to 
redeem,  and,  at  first,  it  was  so  decreed  by  Lord  Notting* 
ham  (a)«  Afterwards  the  cause  came  on  again,  upom  a  de* 
murrer  to  a  bill  of  review,  to  reverse  that  decree.  It  was 
aurgued  for  the  demurrer,  that  an  estate  could  not  be  a  mort- 
gage at  one  time,  and  afterwards  become  im  absolute  pureha^ 
by  one  and  the  same  deed;  that  the  mortgagee,  in  this  case^ 
)iad  a  proper  remedy,  and  might  have  made  his  estate  ab- 
solute in  a  legal  course^  by  exhibiting  a  bill  to  fori^losQ ;  but 
the  court  inclined  to  reverse  the  decree. 

And  this  cause  coming  on  de  integro,  the  Lord  Keeper  Exeepi  where 
[North]  adhered  to  lus  former  opinion^  that  there  ought  to  bd  tendfubnM 
no  redemption  (6) ;   principally,  because  it  was  proffed  •»  th^  fnortgagu. 
cause,  that  the  design  of  the  mortgagor  was  to  make  a  8etile-> 
ment  by  this  mortgage,  and  that  he  intended  a  kindness  and    ' 
benefit  to  the  mortgagee,  in  case  he  should  not  think  fit  to 
redeem  in  his  life-time.    And  as  there  was  an  express  covenant 
that  the  mortgagor  might  redeem  at  any  time  during  his  life> 
}iis  liordship  thought  ha  could  not  in  equity  hav<e  been  d^ 
barred  of  that  privilegei  fori  by  a  bill  to  foreclose  a  man,  yoU 
could  only  bar  him  of  his  equitable  title  when  his  estate,  in 
law,  was  become  forfeited;  but  when  he  had  acontinuing  title 
1^  law»  as  in  this  case>  by  an  express  proviso  that  he  might 
redeem  at  any  time  during  Ufe,  he  thought  equity  could  no( 
have  debarred  him  of  that  privilege.    Aiid,  therefore,  sedng 
ijtie  mortgagee,  in  the  present  case^  could  not  have  <;ompeUbd  the      [  129  ] 
mortgagor  to  redeem,  and  that  the  mortgagor  might  have  lived 
so  long;  as  to  have  made  it  an  ill  bargain,  thenn  wheqi  by  con* 
tingency it  happened  to  baagood  bargaiB,  tfaersiwaano  reaaoiii 
to  raise  an  equity  to  take  the  estate  from  the  mortgagee,  «s^ 
peeially  where  there  was  a  kindness  and  benefit  intehded  lum 
by  the  mortgagor.      And  Lord  Nottingham's  decree  was  re- 

(s)  BMi&M  ▼.  2V€tiwM0,  3  Vent.     5a  159.    [Et  vide  Finolii  f|^— £1] 
364.    t  Vera.  7. 314.  SSt.    S  Ca.  Ch.         (6)  i  Vem.  iSS. 
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versedi  and  the  reversal  afterwards  aiBrmed  in  parliament  helcf 
1&8W.&M. 

And  intenUon  So,  if  d  tAsln  borrows  money  of  his  brother,  and  agrees  tat 
be  proved  bjf  make  him  a  mortgage^  diid,  that  if  he  has  no  issue  male,  he 
'^'^  •  shall  have  the  land ;  such  an  agreement,  timde  out  by  proofs 

might  be  decreed  in  equity  (c). 

^J^]^Jj^_  Another  est^eption  hath  been  made  to, this  general  rule,' 
Hrtdned  ameng  namely,  when  a  conditional  conveyance  is  made,  to  be  void 
secus  if  mart'  upoti  payment  of  a  sum  certain,  within  a  stipm&ted  time,  m 
JMiy  tmmK'  contemplation  of  a  settlement,  or  family  provision  (rf).  As 
••**'•  where  A.  seised  of  a  copyhold  in  fee,  surrieftdered  it,  upon  his^ 

marriage,  to  the  use  of  himself  and  his  wife  in  special  tail,  re-^ 
mainder  to  her  in  fee,  upon  condition  that,  if  he  paid  50/.  at 
a  day  certun,  to  the  daughter  that  the  wife  Kad,  then  &e 
whole  surrender  should  be  void.  The  day  elapsed,  the  50/* 
not  paid,  and  the  husband  died  without  issue/  On  a  bUl  to 
redeem,  brought  by  his  heir  against  a  purchased  from  the  wife,* 
the  defendant  pleaded  that  he  was  a  purchaser  f(yr  a  valuablisf 
consideradon  without  notice ;  and  it  was  resolved^  diat  this 
Was  not  originally  designed  for  a  mortgage,  but  that  the  party 
by  setding  it  thus,  had  left  it  ii^  his  election,  either  to  perform 
the  condition  by  paying  the  money,  or  to  let  the  settlement 
stand ;  he  had  choseii  the  latter,  and  the  plea  was  allowed. 

tetMor  di'  So,  where  one  (e\  upon  Ms  marriage,  covenanted  that  tis 

mmigage,  to  wife  should  be  paid  1006/.  within  two  years  after  his  death, 
foidoffmmey  ^^^  ^^^  performance  thereof  entered  into  k  statute ;  but  prior 
•^  J*^|!SI^'  *^  *^®  CQVenant  and  statute,  had  mortgaged  part  of  the  lands 
eamotfedeem.   for  500/.  for  certfun  years.    Afterwards  he  devised  these  lands^ 

to  his  wife  and  her  heirs,  if  the  1000/.  were  not  paid  to  her,- 
accordhig  to  the  marriage  covenant,  she  paying  o£P  the  said^ 
50Q/.  He  died,  leaving  his  wife"  executrix,  to  whose  hands  as-" 
sets  came ;  the  1000/.  not  being  paid  to  the  wife,  she  paid  off 
the  500f.  and  had  die  mortgage  lands  assigned  to  ben    Shd' 

(c)  1  Vera.  193.  (e)  ^  NiMlae  Woktm  t.  dif^ 

{d)  Ku^  T.  Bremkff,  t  Ec^  Ca;     Hairar.  Sll. 
Abr.  505,  c  8. 
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then  conveyed  over  the  moitgage  lands  in  fee  by  fin^  and  deed* 
The  question  was,  whether  the  heir  of  the  covenantor  could 
redeem,  paying  the  1000/.  and  the  500/.  with  interest  upon 
discount  of  the  profits  ?  And  the  Lord  Chief  Baron  was  of 
opinion  he  could  not;  for  the  devise  to  the  wife  was  absolute 
if  the  1000/.  were  not  paid  at  the  time  appointed. 

A  distinction  hath  been  likewise  taken,  between  mortgages  DMnetion  fte- 
and  defeasaUe   purchases,    subject  to  re-purchases  within  a  a»d*«d!r»S!fc* 
time  limited^  where  the  interest  is  taken  by  way  of  rent-charge ;  ^^(^\^'^^' 
for,   in  the  latter   cases,   the  stipulations  made  betwieen  the 
parties,  must  be  strictly  adhered  to,  or  the  estate  of  the  grantee 
will  become  absolute.     If  it  were  otherwise,  it  would  make 
property  very  precarious :  for  if,  after  the  term  agreed  upon, 
Ae  estaite  were  to  be  considered  as  a  redeemable  interest,  then 
it  would  be  only  a  personal  estate ;  but,  if  considered  as  ab- 
solute, it  would  be  a  freehold,  and  must  be  conveyed  as  such. 
This  would  create  great  confusion,  and  render  it  very  difficult 
for  persons  either  to  dispose  of  such  property,  or  to  settle 
what  kind  of  conveyance  was  proper. 

Thus,  where  I.S.  (/)  granted  a  rent-charge  in  fee  of  48/«  A.granuB.im 
a  year  io  B.  upon  condition,  that  if  I.S.  should,  at  any  time,  <iyMr,/or8ooL 
give  notice  to  pay  in  the  consideration-money  (being  800/.)  by  JJ  ^**^  ** 
instalments,  viz.  100/.  at  the  end  of  every  six  months:   and  i^?^^/*tl^ 
should,  pursuant  to  such  notice,  pay  the  same  and  interest,  at  timey  give  mo^ 
any  time  during  his  life-timey  then  the  grant  to  be  void.    There  t^sooL^iut 
was  no  covenant  for  I.  S.  to  pay  the  money,  and  the  rent-charge  ^  *  wLJ^^' 
was  much  less  than  what  the  interest  came  to  (interest  then  be- 
ing 8  per  cent.)    B.  had  conveyed  it  over  after  I.  S.'s  death  to 
a  purchaser  with  collateral  security  for  quiet  enjoyment,  and 
the  purchaser  had  afterwards  made  a  marriage  settlement  upon 
it     The  question  was,  whether  it  was  redeemable  after  sixty 
years  ?    And  it  was  decreed  by  Lord  Cowper,  that  it  was  not. 
His  Lordship  observed,  it  was  material  that  at  the  time  of 

(/)  Flayer  v.  LattngtoHy  1  P.  Wros.  J68. 


(Q)  See  the  modern  cases'  on  this  sobject  collected  in  note  to  pages  138  a, 
139,  infra. 
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making  the  mortgage,  krterest  was  at  8  per  eefd.  $  ibt  rafit^ 
charge,  therefore,  wa3  much  less  thait  the  interest  of  the  mo- 
ney ;  consequently  the  payment  of  the  rent-charge  could  not 
'  be  taken  as  the  payment  of  the  interest :  that  several  circum^ 
stances  occurred  in  this  case,  which,  though  each  of  them 
singly  might  not  be  of  force  to  bar  tbe  redemption,  yet,  joined 
together,  were  strong  enough  to  prevail  over  it;  that  the  mart' 
gagee  seemed  to  have  alhwed  a  eonridermttoH  for  purchasing 
[  131  ]  the  equity  of  i^emption  after  the  death  of  the  mortgagor; 
first,  by  taking  the  rent  of  48/.  per  aamum ;  seootidly,  by 
agreeing  to  have  his  money  by  instalments ;  thirdly,  by  leaving 
it  only  at  the  election  of  the  mortgagor,  whether  he  would 
redeem  or  not;  that  there  could  be  no  reason  given  why  such 
a  contingent  right  of  redemption  might  not,  upon  fidr  and 
equitable  terms,  be  purchased :  that  length  of  time,  where  sot 
great  as  in  the  present  case,  was  a  good  bar  of  redemption  of 
a  rent-<;harge,  as  well  as  of  land;  and  that  the. mortgagor wjur 
not  bound  to  pay  the  money  by  any  covenant. 

The  reporter  observes  upon  the  last  ease,  tha*  it  was  thoU^l^ 
length 'of  time  was  the  principal  objection  to  the  redemptio&; 
but  in  the. case  o(  MellorY*  Lees{g)^  which  came  011.  brfo^ 
Lord  Chanoell(»r  Hardwicke,  upon  an  appeal  firom  the  RoDb, 
the  doctrine  that  such  limited  agreements  for  redeiiipdoB»  er 
rather  re-purchase,  were  legal>  was  confirmed  (r)«. 


J.  nufrtgngtd       lu  this  case  a  mortgage  was  m^de  of  an  estate  by  the 

tml  %!ul7d  tiff's  grandfether,  Thomas  Mellor,  in  1689,  to  John  and  James^ 

to  A.  M  5000  Whitehead;  the  Whiteheads  afterwards,  on  tb^  5th  of  June, 

yearg  at  a  rent  '  '  ^^ 

0/  lou  ON  eoK-  1689,.  mortgaged  the  same  estate  to  Cartwright  and  Haywoodr 
veyfee^if^ooi.  a^^d  their  heirs,,  for  securing  SOOL,  to  which  Thomas  and  his 
7hree  year$!^     ®^^'  John  Mellor,  were  parties ;  and  Cartwright  and  Haywood^ 

in  order  to  secure  themselves  the  interest,  made  a  lease  to  the^ 

(e)  S  Atk.  494. 

JRe-fmrckoie,  (R)  The  case  of  M^Uor  v.  L9e9  alio  tamed  greatly  on  length  of  time.    It  is, 

however,  now  clearly  settled,  that  a  bond  fide  pnrchaser  of  an  estate  will  opt 
be  considered  as  a  mortgagee  on  account  of  a  right  to  re-pnrchase  being  re^ 
served  to  the  vendor,  tbongb  at  an  advanced  pcioe*'  Bnti^Co^  LUt.-tOd^^ 
».  1.  «.  i.    Infra,  138  a,  139,  note  (T). 


}>kint)flris  fatlier  atid  to  his  assigns,  dat^d  the  12th  of  Jfune,  Vwiy-nine 
1689,  for  fire  thousand  Vears,  at  the  rate  of  \2L  a-year,  for  b'M  bu  ^V 
*.««.««.,««,  «.dm.-ye»  fe,  a,e  «m«nd„  of  U.e  SS£rr 
teftn  {  anid  if.  in  ike  space  of  three  years y  the  200/.  was  paid  «««*«  ^  »«» «» 

•  »'«^ii  .  1  -•%»       absolute  jmr- 

Witft  mtetest,  then  the  premises  were  to  be  re-cotiveyed.    Re-  cMf,  m^^Vc^ 
cdpts  had  been  given  soinetimes  for  interest,  and  sometimes  re-pw-'d^  {nT 
for  a  rent*charge;  the  last  receipt  wad  m  1730.    The  200/.  lent  «  ei^^  *"»*• 
iraif  money  left  under  onif  Sutton's  will  m  1687,  and  directed 
to  be  laid  ottt  in  the  purchase  of  lands  in  fee,  in  Lancashire  of 
Ch^hh^  i  th^,  rents  to  be  applied  towards  clothing  twenty-four 
tfged  and  needy  house-keepers.    The  estate,  at  the  time  of  the 
ttiortgage,  was  worth  500/.  only,  but  was  now  valued  at  900/. 
The  plaintiff,  on  the  20th  of  January,  1738,  had  given  notice 
di&t  he  wotdd  pay  in  the  money ;  but  the  defendant,  a^  new 
trustee  of  the  charity,  had  refused  to  take  it,  insisting  that  it  ,  [  132  } 
tra^  an  abefotete  purchase.     And  it  was  so  decreed  by  For- 
teaeue.  Master  of  &te  Rolls,  frotn  which  decree  there  was  now 
an  appeal  made  to  the  Chancellor*    His  Lordship  said  there 
atere  tiro  general  questions  ill  the  case.    First,  as  to  the  con- 
tract, whetfaet  the  transaction  was,  in  its  nature,  a  mortgage, 
or  a  defeaasable  purchase,  and  subject  to  a  re-purchase  ?    Se- 
eondlyi  whether,  if  originally  intended  as  a  mortgage,  length 
0f  IkM  Would  not  be  a  bar  to  redeeming  ?    As  to  the  first, 
iliere  wm  adifferenc<;  between  such  ati  agreement  as  this,  which 
i^kted  to  a  reni-charge  issuing*  out  of  land,  and  an  agreement 
mtAeh  related  to  tlie  land  itself.    So  also  the  dase  of  creating 
a  rent'^sharge,  and  mortgaging  a  rent-charge,  were  different 
considerations ;  when  a  man  took  a  mortgage,  the  produce  of 
tihe  estate  was  not  only  baf ely  adequate  to  the  interest,  or  even 
ttf  a  petpetuai  payment  of  the  intermit,  but,  generally, .  wad 
d<mbte  the  value  of  the  interest  of  the  money  lent.    If  any  Feiter$  on  re- 
fetters  had  been  laid  upon  i^eeming  the  mortgaged  estate,  by  ^^i?**^  ^ 
an  original  agreement  either  iii  the  mortgage-deed,  or  in  a 
separate  deed,  it  would  not  havie  availed,  where  it  was  done 
ffM  €t  d&sign  to  wrest  the  estate  fraudulently  out  of  the  hands 
af  the  mortgagor :  but  what  fraud  or  inconvenience  was  there 
HI  tlusr  case?    The  land  itself  was  not  parted  with^  but  it  was 
merely  seUmg  a  rent-charge  strictly  adequate  to  the  considera- 
tion given ;  and,  instead  of  having  a  chance  for  the  whole 
•state,  the  lender  was  contented  to  buy  the  interest  for  eve/ 

M» 
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by  way  of  rent-charge.  As  to  the  particular  agreement,  his 
Lordship  said,  that  firom  that,  and  from  the  articles  made  in 
1689,  it  appeared  plainly  to  be  the  intention  of  the  parties, 
that,  after  the  end  of  three  years,  the  interest  should  be 
changed  into  a  rent-charge,  and  be  irredeeitiable.  His  Lord- 
ship farther  said,  it  was  material  that  the  money  left  to  the 
charity  and  lent  was  not  to  be  laid  out  at  interest,  but  to  be 
invested  in  land  in  fee-simple ;  so  that  the  trustees,  being  under 
an  inability  of  treating  in  the  common  way,  put  it  in  this 
method ;  and  the  wiQ  itself  laid  the  foundation  of  the  trans- 
{^^tion,  and  cleared  the  defendants  firom  the  suggestion  of  opr 
pression  and  imposition. 

AUence  rf  co-  Likewise  an  essential  circumstance  in  this  case  was,  that 
numey.  Now-  there  was  no  covenant  in  the  deed  for  re-payment  of  the  mort- 
^^JS^Sr*  ^n  gfiigc-money  (A) ;  for  though,  in  general,  this  was  no  rule  against 
ewe  of  rent'     redemptions,  here  it  was  explanatory  of  the  whole  scheme  and 

intention  of  the  parties.  He  did  not  found  his  opinion  singly 
[  133  ]  upon  the  nature  of  the  contract,  but  also  upon  the  great  length 
of  time  elapsed,  being  forty-eight  years.  Not  that  the  general 
rule  of  the  court  (not  to  suffer  a  common  and  plain  mortgage 
to  be  redeemed  aft^r  the  mortgagee  had  been  in  reception  of 
the  rents  aqd  profits  a  considerable  time,  because  it  would  be 
making  him  bailiff  to  the  mortgagor,  and  subject  to  an  account) 
applied  forcibly  in  this  case  of  a  rent-charge ;  there  would  be 
no  such  inconvenience,,  for  the  person  might  easily  accoimt; 
but  the  value  of  property  was  gready  altered  since  1689;  there- 
fore more  might  have  been  said,  if  the  redemption  had  been, 
proposed  sooner.  His  Lordship  concluded  by  saying,,  the  bill 
was  properly  dismissed  at  the  RoUs^  not  so  much  upon  general 
rules,  as  upon  the  particular  circumstances  of  the  case,  and  of 
the  similitude  between  it  and  that  of  Floyer  v*  Lavington  (^ 

* 

ObservatwMon  It  is  to  be  observed,  upon  the  reasoning  in  this  case,  that. 
gage  of  rent'  although  Lord  Hardwicke  stated  the  length  of  time,  as  an  ad- 
Uuid^^dMtt'  ditional  reason  in  support  of  this  decree,  yet  he  only  urged  it. 
guished.  ^  ^^  j^-g  operation  in  altering  the  value  of  the  property,  and 

(A)  1  Win.  271.  [Et  vide  S.  P.  137,  post.— JW.] 
(i)  Supra,  page  130,  note  (/). 
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not  as  a  presumption  of  the  grantor's  having  abandoned  his 
right  of  redemption,  if  he  had  ever  been  entitled  to  it.  And 
his  Lordship  principally  determined  upon  the  special  circum- 
stances of  the  contract;  for,  as  he  justly  observed,  length  of 
time  was  allowed  to  be  a  good  objection  to  redemption,  because 
of  the  difficulty  it  laid  upon  the  mortgagee  of  accounting,  which, 
in  the  case  of  a  reiit-charge,  did  not  ezifit.  A  distinction 
which  had  been  taken  before  in  the  case  o{  Lord  Widdrington 
\.  Jennings,  in  Lord  Harcourt's  time(^)^  cited  by  Sir  Joseph 
Jekyl  in  Floy er  v.  Lanington,  where  the  court  took  a  difference 
between  a  mortgage  of  a  rent-charge  and  of  land ;  and  allowed 
a  redemption  in  the  former  case  after  eighty  years. 

And  it  seems,  from  the  determination  in  the  case  of  TaS'  c&weymce  m 
burgh  and  M^Namara  v.  Sir  Robert  Echlin  et  al.'  (/),  that  such  ^^eSnf^  ^ 
a  contract  respecting  lands,  limiting  the  payment  of  the  money  ^SlT^^ce 
advanced  and  interest  thereupon  to  a  particular  period,  would  J*^»  if  "<>< 
be  considered  in  the  natui*e  of  a  conditional  purchase,  and  no  be  ind^oHbk ; 
redemption  allowed  thereof,  after  the  time  stipulated  (r  «)•  {^,  j^  case  ^ 

i^on-patftnetU, 
releaaedf   no 

This  case  came  before  the  House  of  Lords  upon  an  appeal  covenant  to  pay 
from  a  decree  made  by  the  Lord  Chancellor  of  Ireland,  in  the  years  ^eiapaed, 
year  1732,  on  the  following  circumstances,  viz.  wwed  and 

King  James  I.  by  his  letters  patent  under  the  great  seal,  granted;  de^ee 
dated  the  17th  of  June,  1608,  granted  divers  lands  to  John  thtrty-fowr 
King  and  John  Bingley,  and  their  assigns,  for  116  years,  to  r  jg^,^' 
commence  from  the  18th  of  May  then  last  past,  at  a  certain  tion  prayed  and 
yearly  rent.  The  residue  of  which  term,  by  deed  dated  the  pealed  igaiMt 
26th  of  May,  1677,  became  vested  in  John  Tasburgh,  father  ffl^^iieo 
of  Henry  Tasburgh,  the  appellant  in  the  cause.  .  M  ^"^****^ 

{k)  fViddringion  ▼.  Jenningt,  cited         (I)  Taebargh  v.  Echlin  et  aV  4  Bro. 
1  P.  Wins.  Rep.  270.  Par.  Ca.  142.  [t  Toml.  ed.  265.— £(f.] 


(R  2)  Mr.  Coote,  howtever,  in  his  compendions  and  elementary  volame  on 
the  snliject  of  thig  treatise,  snbmtts  tliat  the  case  of  Tasburgh  v.  Echlin  was 
determined  on  circnmstances  so  special,  that  it  i^  scarcely  an  authority  for  any 
subsequent  case,  and  tliat  it  is  hardly  applicable  to  the  general  rule  deduced 
from  it  in  the  text.  Coote  Mortg.  31 ;  but  he  adds  "  sed  vide  Powell  on 
Mortgages,  4th  edit.  vol.  i.  183 ;"  referring  to  the  learned  author's  conclusion 
io  p.  139,  infra. 
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King  Charles  I.  by  his  letters  patenlj  dated  th^  ^b  of 
}Vf  arch,  1647^  granted  the  same  piem}s98  %o  Sir  Maurice  £us«« 
tace  and  his  heirs  at  4  ]ike  rent,  Imt  witfamtTeeitii^  or  taking 
'any  notice  of  the  term  of  116  years,  -  Sir  Maurice,  by  bia  will 
dated  the  20th  of  June,  1665,  deyised  the  premises,  inter  ofo, 
to  his  nephew  Sir  John  Eustace  in  fee ;  who  by  virtue  thereof 
or  as  heir  at  W  of  the  testator^  became  entitled  to  the  re- 
version and  iDheritanc^  of  the  premises,  expectant  on  th# 
determination  of  the  term  of  1 16  yei^s. 

The  premises  being  only  of  the  d§ar  yearly  valuQ  of  £00^ 
Sir  John,  in  consideration  of  300/.  paid  him  by  the  said  Joha 
Tasburgh,  did  by  lease  and  release,  dated  the  30th  and  31st  of 
May,'  1681,  grant  and  convey  the  same  to  Charles  Tasburgh 
and  his  heirs,  in  trust  for  John  Tasburgh ;  in  which  indenture 
'  of  release  there  was  a  proviso  to  the  following  effect,  viz.  That 
if  Sir  John  Eustace,  his  heirs,  executors,  or  admiriistratorsy 
should  pay  to  Charles  Tasburgh,  his  executors,  administrators, 
or  assigns,  at  the  end  of  five  years,  to  be  accounted  from  th9 
date  of  the  release,  the  sum  of  ^OOL/mth.  full  interest  for  the 
same,  at  the  rate  of  10/.  per  cent,  per  annum,  accordixig  to  the 
custom  of  the  kingdom  of  Ireland ;  that  then  it  should  bf 
lawful  for  him  and  his  heirs,  into  the  premises  to  re-enter,  and 
the  same  to  re-possess  and  ei^oy  as  in  his  and  their  former 
]rightp  But  if  Sir  John,  his  heirs,  executors,  or  adnumstra- 
tors,  should  fail  in  payment  of  the  money  with  interest  at  the 
time  limited,  that  then  the  estate  of  the  said  Charles  Tasburgh 
should  be  absolute  and  indefeazable^  as  well  in  equit/as  19 
law;  and  that  Sir  John,  his  heirs  and  assigns,  shoidd,  on 
failure  of  payment  as  aforesaid,  be  for  ever  debarred  from  all 
right  and  relief  in  equity,  against  the  tenor  of  the  said  release. 
And  Sir  John  did  thereby,  for  himself  and  his  heirs,  release 
unto  Charles  Tasburgh,  his  heirs  and  assigns  for  ever,  all  his 
right  in  equity  to  redeem  the  premises,  in  case  of  fiulure  of 
payment  as  aforessdd :  and  there  was  no  covenant  in  the  deed, 
on  the  part  of  the  grantor,  to  repay  the  200/,,  or  tbe  interest 
thereof,  as  is  usual  in  mortgages. 

The  five  years  n^ntioned  in  the  proviso  b^ing  elapsed,  and 
no  part  of  the  2O0L  or  the  interest  thereof  having  been  paid,. 
John  Tasburgh  (having  ho  remedy  at  law  to  compel  the  pay- 
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meoi,  the  estate  being  only  a  reversion  e:Kpectant  upon  the  Echiin 
determkiadon  of  a  term  of  which  there  were  then  fcHty-diree  Tubutgh. 
years  unexpired)  exhibited  a  bill,  in  April  1687,  in  the  name 
of  Charles  Tasburgh,  against  Sir  John.  Eustace,  setting  forth 
the  nature  of  the  coiiveyance,  and. praying  payment  at  a  cer- 
tain day,  or  that  the  conditional  estate  of  Charles  Tasburgh  in 
the  premises  (in  case  it  should  be  adjudged  to  be  a  defeazable 
or  redeemable  estate)  should .  foe  made  absolute  to  him  and 
lus  hdors ;  and  that  in  that  case  Sir  John  Eustace  might  be 
foreclosed  of  all  rigihi  or  equity  of  redemption  of  the  premises, 
smd  nught  make  &rther  absolute  jeonveyances  and  assurances 
to  tbe  aaidCbarles  Tasburgh,  according  to  the  tenor  and  true 
of  the  indentures  of  lease  and  release.   * 


Sir  Jobn  being  senred  with  a  subpoena  to  answer  this  bfll, 
•stood  out  all  process  of  xontanpt  to  a  sequestration,  and  in 
May  1688,  appeared  by  his  Six  Clerk,  and  prayed  a  commis- 
AOQ  for  taking  his  answer  in  England,  which  was  granted  by 
consent.  But  it  was  ordered,  that  unless  the  same  was  returned 
by  the  Slid  of  June  following,  the  cause  should  be  set  down 
lo  be  heard,  and  the  biil  taken  jeiro  confesso.  Sir  John  having 
peglected  to  answer  at  the  time  limited,  farther  time  was  given 
him;  but  he.  Still  neglecting  to  answer^  a  decree  was  made  the 
11th  December,  1688,  that  he  should  be  foreclosed,  unless  the 
principal,  interest,  and  costs,  were  paid  before  the  11th  De- 
cember, 1689. 

Afterwards  Sir  John  Eustace  returned  to  Ireland,  and  Hved 
until  the  year  1706,  when  he  died  without  issue ;  but  he  never 
took  any  one  step  to  impeach  these  proceedings  or  decree ;  or 
did  he  ever  attempt  to  seek  a  redCTsption  of  t^e  premises, 
but  acquiesced  under  the  decree  for  eighteen  years.  Henry 
Tasburgh,  the  appellant,  succeeded  to  this  estate  on  the^death 
of  hb  father,  in  1691,  and  entered  tiiereupon.  And  not  ima- 
guung^that,  after  an  acquiescence  of  thirty-four  years  under 
the  decree,  any  person  would  set  up  a  claim  thereto  under  Sir 
John  Eustace,  he  by  indenture,  dated  the  24th  of  April,  1722, 
in  consideration  of  a  fine  of  300/.,  demised  the  same  to  the  ap- 
peDantGreorge  M'Namara,  for  the  terin  of  thirty-one  years,  at 
the  clear  yearly  rent  of  250/.  But  the  value  of  lands  in  Ireland 
rising  considerably^  a  bill  was  exhibited  in  the  Court  of  Chan- 


185/1 


CHAP.  VI. 


HOW   A   MORTGAGE  IS 


Echlin 

V. 

Taaburgb. 


eery  there,  in  September  1723,  by  several  persons  fai  right. of 
their  wives  (nieces  and  co-heiresses  of  Sir  John  Eustace) 
alleging,  that  the  bill  of  foreclosure  was  obtained  by  surprise, 
fraud,  and  imposition ;  and  praying  it  might  be  reviewed  and 
reversed. 


[  136] 


.  Afterwards,  in  April  1729,  the  appellant  Henry  put  in  a  plea 
aind  answer  to  this  bill  (which  having  abated,  they  claimed  a 
right  to  revive)  insisting  on  the  title  as. before  set  forth;  and 
farther  pleading  the  lease  and  release  executed,  in  1611,  by 
.Sir  John  Eustace,  the  declaration  of  trust  executed,  by  Charles 
Tasburgh,  the  decree  of  foreclosure,  and  the  proceedings  had 
in  that  cause,  and  the  great  length  of  time  and  acquiescence 
under  that  decree.  And  George  M'Namara  denied  notice  of 
the  respondents'  title,  and  insisted,  that  he  was  a  purchaser 
for  a  valuable  consideration,  of  his  said  term^without  any  no- 
tice. But  it  was  decreed,  that  upon  the  i^espondents'  paying 
the  appellant  Henry  the  principal,  interest,  and  costs  due  to 
him,  he  shoidd  re-convey  the  same ;  and  as  to  M'Namara,  an 
issue  was  directed  to  be  tried,  whether  he,  at  anytime,  and 
when,  had  notice  that  the  co-heiresscs  of  Sir  John  Eustace 
had  or  claimed  any  and  what  right  to  the  lands  in  question, 
after  the  lease  to  King  and  Bingley  should  expire. 


From  this  decree  the  appeal  was  brought;  it  being  insisted, 
on  the  part  of  the  appellants,  that,  as  the  case  was  circum- 
stanced, there  ought  to  be  no  redemption,  upon  any  terms 
whatever;  it  having  been  expressly  agreed  by  the  releasej  in 
.1681,  that,  if  the  money. was  not  paid  within  five  years,  the 
estate  should  be  irredeemable ;  it  ought  therefore  to  be  consi- 
dered as  a  conditional  purchase,  and  the  rather,  because  there 
was  no  covenant  to  repay  the  money.  That,  as  the  appellant 
Tasburgh,  or  those  under  whom  he  claimed,  could  not  compel 
payment,  it  ought  not  to  have  been  decreed  a  mortgage :  for, 
in  cases  of  mortgages,  the  remedy  should  be.re<uprocal(s); 


lAen  in  tnort'      (S)  It  has  been  frequently  said,  that  the  lien  in  a  mortgage  ought  to  be 
gage  not  reel-  ^qual,  and  that  where  one  side  cannot  foreclose,  the  other  ought  not  to  be 

allowed  to  redeem,    ^nt  a  mortgage  is  not  in  all  cases  completely  mutual,  as 
in  Wliot  V.  Braddil,  1  Vem.  394,  where  the  proviso  was,  that  on  payment  of 
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CQBseqaenAj,  no  equity  of  redemption  could  arise  or  spring 
firom  the  condition  contained'  in  the  release ;  for  the  supposed 
pledge  was  only  a  reversion  expectant  on  a  long  term  of  years, 
whereof  i^o  less  than  forty-three  were  then  to  come,  during 
which  time  it  could  yield  no  manner  of  fruit  or  profit.  That 
the  SOOL  was  a  sufficient  consideration  for  the  absolute  pur- 
chase, according  to  the  then  value  of  lands  in  Ireland.  That 
the  decree  of  the  1 1th  December,  1688,  ought  to  be  binding 
upon  Sir  John  Eustace^  and  upon  the  respondents,  as  claiming 
under  him.  And  even  supposing  this  to  be  the  case  of  a 
mortgage  clearly  and  undoubtedly  redeemable,  yet,  considering 
the  length  of  time  that  the  mortgagor,  and  those  claiming 
under  him,^  had  acquiesced,  without  demanding  such  redemp- 
tion,  and  regard  being  had  to  the  other  circumstances, of  the 
case,  no  redemption  ought  tp  be  decreed. 

To  this  it  was  answered  by  the  respondents.  That  upon  the 
fiice  of  the  deeds  the  transaction  appeared  to  be  a  mortgage; 
that  John  Tasburgh  understood  it  so  to  be,  or  he  would  not 
have  brought  his  bill  of  fpreclosure.  That  such  clauses  to  re- 
strain the  redemption  were  always  considered  in  equity  as 
terms  extorted  from  the  necessities  of  the  borrower,  and  tendr 
ing  to  usury  and  oppression;  that  the  decree  in  1688 was  not 
binding  or  conclusive,  being  obtained  in  the  absence  of  Sir 
John  Eustace,  without  any  defence,  and  in  time  of  war  and 
general  confusion ;  it  was  never  completed,  or  the  account  di- 
rected taken,  or  the  order  for  foreclosure  made  absolute.  As 
to  the  length  of  time,  it  was  said,  that  the  first  lease  granted 
did  not  expire  until  1724,  which  was  after  the  first  bill  for  re- 
demption was  brought ;  consequently  Tasburgh  could  not  be 
considered  as  a  mortgagee  in  possession,  till  after  the  expirar 
tion  of  that  term ;  for,  during  its  continuance,  he  was  in  pos- 
session as  a  tenant,  and  not  as  a  mortgagee.  Besides,  Sir 
John  Eustace  being  in  England  from  the  time  of  making  the 
mortga^,  till  near  his  death,  and  in  extreme  poverty,  and  his 
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tlie  principal  money  in  the  year  1688,  the  estate  shonld  be  redeemed  or  con* 
▼eyed,  a  redemption  was  allowed  before  the  arrival  of  the  time  stipolated  in 
the  proviso,  bat  a  foreclosare  would  not  have  been  decreed  before  that  period. 
8.  P.  poat,  3d5* 
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heirs  at  law  haying  been  under  covnrtiife  or  infancjr  from  Ihat 
time  to  the  time  of  fiUng  their  bill  in  1723,  which  was  before 
the  reversionary  estate  came  into  possession^  no  laches  or  dday 
could  reasonably  be  iniputed  to  them.  As  to  M^Nanutra,  it 
was  said  to  be  proved  by  the  respondents,  that  the  pienuses 
were  of  the  yearly  value  of  900/.  and  that  the  only  comdder* 
.ati<m  for  his  lease  was  a  fine  of  800L  and  an  annual  noit  of 
25(U.  and  that  it  appeared  in  the  cause,  that  he  had  notice  of 
the  respondent's  title,  previous  to  his  taking  the  lease ;  and 
that  covenants  vrere  inserted  therein  for  bearing  the  loss  in  qaie 
of  an  eviction ;  for  which  reasons  it  was  hoped  the  appeal 
would  be  dismissed  with  costs* 


But  it  was  ordered  and  adjudged,  that  the  proceedings,  er* 
ders,  and  decrees,  therein  complained  of,  should  be  reversed, 
and  the  respondents'  bill  dismissed. 


[  J38] 


Muieniion  ff 
pariiei  to    re« 
jmrchase  tmui 
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I  thought  it  necessary  to  state  the  reasons  ofiered  by  the 
parties  to  this  appeal  rather  at  large,  because  a  aad^actary 
answer  being  given  to  the  arguments  of  the  appeUants,  founded 
upon  the  length  of  time  that  had  elapsed  since  the  decree  for 
foreclosure,  upon  the  decree  itself,  and  upon  the  purchase  of 
M^amara,  the  case  appears  to  me  to  turn  abstractedly  upon 
the  question  of  the  legality  or  illegality  of  the  proviso  for  a 
repurchase.  And,  indeed,  if  the  order  for  foreclosure  had 
«ven  been  made  absolute,  I  apprehend  it  would  have  made  ne 
difference  in  the  case,  had  the  transaction  been  adjudged  a 
mortgage,  and  the  proviso  been  considered  by  the  Lords  as 
inserted  with  a  view  to  restrain  the  equity  of  redemption; 
because,  in  such  case,  the  original  agreement  would  have 
been  considered  as  fraudulent,  and  the  artifice  of  adding  the 
sanction  of  the  court  to  the  transaction,  would  only  have  made 
the  conduct  of  -the  parties  appear  in  a  more  criminal  view. 

But  in  dl  these  cases  vdiere  the  equity  of  redemptiexi  is  i^ 
butted  by  agreements  of  this  kind,  and  the  transaction  is  coq« 
sidered  as  a  conditional  purchase,  the  intention  of  the  parties 
at  the  time  of  contracting  must,  I  apprehend,  be  clearly 
nroved.  or  necessarilv  imolied.  from  the  circumstances  attend* 
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(T)  It  seems  clearly  dedocible  from  llie  ebtervatioDt  ef  Lord  Redesdale^  io  p^^oviio  for  re* 
Vtrmer  ▼.  WkukwOaiy  t  Sch.  Ac  Lef.  59S,  that  a  proirteo  for  re^archtte  will  fwrc&oie  «(■ 
■oty  of  itself^  be  soilcient  to  tarn  a  kvnk  Jide  pardmsc  into  a  mortgage^  tlioagli  *<^*^» 
it  be  ifanited  to  be  exercised  witbin  a  certain  timoy  and  at  an  advanced  price . 
and  sDch  appears  to  be  tlie  present  received  opinioaof  the  profession.  BnIL 
Co.La.  soSa.  n.  1.  S.1I.  8ngd.  V.  A;  P.  ftS,  dth  edit  Coote  on  Mortg.  88. 
If,  however,  tiie  purchaser,  Instead  of  taking  ^  liik  of  the  contract  open 
himself,  takes  a  secaiity  for  the  repayment  of  the  principal  money,  or  if,  fsons 
a  view  of  the  whole  circumstances,  the  transaction  in  the  first  instance  appears 
to  have  been  intended  as  a  mortgage  with  a  proviso  for  a  reconveyance  merely 
wUhln  a  certain  time,  saeh  eircomstanees  will  vitiate  tiie  sale,  and  turn  the 
absolute  conveyance  into  h  mortgage,  and  the  proviBO  will  be  rejected  as  re> 
pagnant,  on  the  rule  of  equity,  that  the  right  of  redemption  cannot  be  Hmlted 
or  restrained,  ante,  1C5  a,  in  notis,  et  vide  ISO.  In  Tsrasr  and  Bsyisa  v. 
ITMsfoaiey,  ubi  supra,  the  pliuntiff  B.  having  become  embarrassed,  applied 
to  the  defendant  to  lend  hhn  3001.  aad  to  take  an  assignment  of  a  rent-charge 
•f  501.  year,  of  which  B,  v^  possessed,  for  the  same.  The  defendant  con- 
Sdited  to  the  applicatien,  and  the  assignment  was  executed  in  December,  1786| 
with  a  covenant,  providing  that  B.  should  be  at  liberty  at  any  time  to  re-|Hiv- 
dmse  and  re-assume  the  rent<;harge,  on  giving  three  months  notice  of  his  inten- 
tion, and  paying  the  sum  of  ddol.  and  all  arrears.  The  pfadatilb  also  ezeented 
their  joint  and  several  bond  to  tiie  defendant,  in  tlM  sum  of  7001.  conditioned 
for  the  payment  of  the  said  i^im  of  S502.  on  the  10th  of  Angast  then  next; 
and  conditioned  also  for  the  regular  and  punctual  payment  of  the  rent-charge. 
The  Lord  Chancellor  considered  the  deed  of  aMigament  as  a  security  given 
upon  a  loan.  He  did  not  think  that  i\it  dmm  vf  ndemptUm  rf  lf«e{f  msald  kmm 
kmi  ih£  efeet  if  HtrmiMg  the  trtauaeHaM  into  a  Imm,  nor  did  he  lay  any  great 
stress  on  the  additional  sum  of  501.  to  be  paid  on  a  re-purchase  (although  a 
rimilar  circomstance,  hb  Lordship  said^  appeared  Irom  the  printed  report  of 
Mjawley  v.  Hooper,  S  Atk.  «78,  to  have  been  one  of  the  grounds  of  Lord  Hardp 
wicke's  decree).  What  vitiated  the  transaction  was,  the  defendant  not  taking 
OB  himself  lAe  ai&ole  riokifthe  emiai^y,  but  securing  hinsself  by  the  bondfbf  [  139  ] 
7001.— See,  on  Ae  same  subject,  Oifford  v.  Hort,  1  Sch.  A  Lef.  407. 

In  the  case  of  Longuei  v.  Soowen,  1  Ves.  sen.  40d.  it  was  said  to  be  a  weQ  Omri  agmntt 
knovm  rule  that  the  courtleant  extremely  agahut  contracts  with  liberty  to  re^  ^^^'^^''^Imk^ 
purchase,  where  the  proviso  for  re>purehase  v^as  introduced  in  the  original  *    , 

grant  as  part  of  the  same  transaction ;  the  court  going  very  unwillingly  into 
that  distinction,  and  endeavouring,  if  possible,  to  bring  them  to  be  eases  of 
redemption.  This  latter  part  of  the  rule  implies,  that  it  is  possible  to  reserve 
an  express  power  of  re*purehase,  if  it  be  not  vitiated  by  fraud,  nor  centa« 
minated  with  circumstances  involving  the  conclusion,  that  the  grantor  under* 
stood  he  was  entering  into  a  contract,  not  ibr  an  absolute  srie,  but  for  a  sale 
^trievaUe  on  payment  of  the  money  advancfd  by  the  grantee*   The  rule  was 
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Devise  to  cha-  It  was  held,  in  the  case  of  The  Attarney-Generai  v.Met/' 
gi^eein  '^-'  ^^^  (^  ^^**  ^)f  t'^^^  *  devise  of  a  mortgage  was  expressly  witlun 
seuwn  <tf  HUH  ^^  meaning  and  provision  of  the  mortmain  act,  9  Geo.  2.  (u). 


certainly  attended  to  in  the  decision  of  the  earlier  cases,  bat  at  the  present 
day  (it  is  presumed)  it  would  have  little  or  no  weight  with  the  court. 

The  covenant  for  the  payment  of  the  money  at  the  stipulated  time  lias  been 
much  relied  on  as  evidence  of  a  loan,  which  therefore,  in  all  trausactionB  of 
this  nature,  should  be  omitted.  The  words  '^  redemption"  and  **  re-purckase/' 
may  be  used  promiscuously.  Lord  Hardwicke  said,  there  was  little  difference 
between  the  meaning  of  them.  3  Atk.  278.  But  for  the  sake  of  keeping  things 
dbtinct  in  terms  wliich  are  distinct  in  substance,  they  may  be  appropriately 
nsed  to  distinguish  between  mortgages  and  sales  which  are  conditional,  withont 
being  subject  to  redemption.  And  see  iVes.  sen.  406.  Forms  of  convey- 
ances,' with  provisoes  for  re-purchase,  will  be  found  in  the  Third  Volnme. 
Found  for  m&ei  The  proviso  for  re-pnfchase  has  obtained  more  in  annuity-deeds  than  in  any 
p^w  OHimtty  ptiigj.  gpecies  of  assurance.  It  is  there  a  common  provision,  though  it  was  for- 
merly conceived  that  it  vitiated  the  annuity  by  converting  the  sum  advanced 
into  a  loan  at  usurious  interest.  See  LawUy  v.  Hooper^  S  Atk.  278.  Since, 
however,  the  proviso  is  solely  for  the  advantage  of  tiie  grantor,  by  allowing 
him  to  extinguish  the  annuity  at  pleasure,  withont  enabling  the  grantee  to 
compel  the  redemption  of  it,  it  is  now  folly  established  that- such  a  proviso  will 
be  stricUy  legal.  See  Murray  v.  Hm-ding,  t  Bl.  Rep.  859.  S.  C  3  WUs.  395. 
imAam  v.  CkUdy  1  Bro.  Ch.  Ca.  92.  2  lb.  219.  £t  vide  6  Ves.  274.  8  Ves. 
137.  1  Pr.  Wms.  268.  Amb.  243.  1  Ves.  sen.  204.  For  a  distinction  be^ 
tween  a  loan  and  a  rent-charge,  see  Danhy  v.  lUed^  Finch,  226. 
Com/i^ioMiZ  But  although  any  fetters  laid  on  redeeming  a  mortgaged  estate  by  some  ori- 

'^*  ginal  agreement  either  In  the  mortgage-deed,  or  in  a  separate  deed,  will  not 

avail  where  it  Is  done  with  a  design  t6  wrest  the  estate  fraudulently  out  of  the 
bands  of  the  mortgagor ;  yet  if  on  money  advanced  an  estate  be  leased  for  five 
hundred  years,  at  a  certain  rent '  for  the  three  first  years  of  the  term,  and  at 
another  rent  for  the  remainder  of  the  term,  with  a  proviso,  that  if  at  three 
years  end  the  money  advanced  and  interest  be  paid,  then  the  premises  shall  be 
re-conveyed  ;  this  ifiil  be  a  good  conveyance ;  and  if  the  money  be  not  paid 
according  to  the  proviso,  the  premises  granted  will,  it  has  been  held^  be  irre- 
deemably vested  in  the  party.  MtUor  v.  Lee$,  2  Atk.  494.  Etiam  ante,  131. 
So  if  the  grantee  of  lands*  subject  to  a  limited  power  of  redemption,  have  not 
all  the  remedies  of  a  mortgagee,  the  conveyance  will  not  be  considered  as  a 
mortgage,  but  as  a  conditional  sale,  as  where  lands  were  conveyed  in  lien  and 
satisfiiction  of  a  portion  charged  on  them,  with  a  clause  of  redemption,  if  the 
portion  were  paid  in  ten  years,  there  being  no  covenant  for  payment  of  the 
portion  nor  any  collateral  secnrity,  a  redemption  was  refused  after  ten  years; 
for  if  the  produce  of  the  sale  of  the  lands  vrere  insufficient  to  discharge  the 
portion,  the  grantee  could  not  have  any  remedy  against  the  grantor  to.  recover 
the  deficiency.  Gitodman  v.  Griermh^  t  Balk  &  Bea.  274.  See  other  instauces 
of  conditional  sales,  Cory  v.  J^ord^  Pr.  Ch.  95.  HoweU  v.  Price,  lb.  424. 
2  Atk.  294. 
mrlmain  act.       (V)  By  the  third  section  of  this  act  (9  Geo.  2.  c.  36.)  it  in  enacted^  that  all 
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That  was  an  infonnatioii  to  have  a  charity'  e&t&blbhed|  aiid  niei  dM  <m  ««« 
carried  into  execution.  The  facts  were,  that  one  being  in  pos-  guoute  qf  mart- 
session,  under  a  judgn^nt  and  writ  of  habere  facias  posses-  ^'^g^' 
sionem,  of  lands  mortgaged  to  him  in  fee>  made  his  will,  and  i>^>i43a. 
reciting  therein  that  he  was  possessed  of  certain  sums  of  money 
due  by  mortgage  and  other  specialties,  gave  the  money  in  any 
wise  due  by  mortgage,  notes,  or  otherwise,  on  the  estate  of  the 
mortgagor,  whereof  he  was  possessed,  by  habere,  &c. ;  and 
all  his  personal  estate,  in  trust  to  pay  his  debts,  legacies,  &c. ; 
and  afterwards,  that  the  trustees  should  settle  a  place  for  the 
schooling  and  teaching  so  many  poor  boys,  clothing  them,  &c« 
and  to  pay  the  master  for  such  teaching,  as  the  interest  of  the 
money  he  was  possessed  of,  by  securities  on  the  estate,  late  of 
the  mortgagor,  would  support  and  maintain :  and  he  devised 
them  all  the  money  due  on  that  estate,  to  be  laid  out  at  in- 
terest on  good  securities,  to  apply  the  interest  thereof  to  the 
maintenance  of  the  said  school  for  ever.  On  the  part  of  the 
charity  it  was  urged,  that  die  mortgaged  premises  were  not  de- 
vised, but  only  the  money  due  by  mortgage,  and  that  the  heir 
at  law  of  the  testator  ought  to  be  a  trustee  for  the  charity :  that 
it  was  only  a  devise  of  the  beneficial,  not  of  the  legal  interest 
which  descended  to  the  heir :  that  the  lands  were  alienable^ 
apd  this  was  given  as  money,  not  as  land.  Sedper  Master  of 
the  Rolls :  The  distinction  made  on  the  part  of  the  relator, 
between  a  devise  of  moi*tgaged  premises,  and  pf  the  money 
due  on  mortgage,  did  not  seem  well  founded.  By  a  gift  of  all 
one's  mortgages  to  A.  the  whole  beneficial  right  passed  to  him ; 


giftst  grants,  conveyances,  appobiunents,  assurances,  transfers,  and  ;Bettle- 
ments  whatsoever,  of  any  lands,  tenements,  or  other  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of*  any  charge  or  incumbrance  affecting  or  to  af- 
fect any  lands,  tenements,  or  hereditaments,  or  of  any  stock,  money,  goods^ 
chattels,  or  other  personal  estateor  securities  for  money  to  be  laid  out  or  dis- 
posed of,  in  the  purchase  of  any  lands,  tenements,  or  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  <rr  incvmbranee  affecting,  or  to  afiect 
the  same,  to  or  in  trust  for  any  charitable  uses  \thatsoever,  which  shall  at  any 
time,  from  and  after  the  24th  day  of  June,  1736,  be  made  in  any  other  manner 
of  form  than  by  this  act  is  directed  and  appointed,  shall  be  absolutely,  and 
to  all  intents  and  purposes,  null  and  void.  See  next  note  for  the  cxposUioa 
of  this  clause  of  the  act,  as  it  relates  to  moirtgages. 


/ 
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and  w^Mii^k^  vc^ntt&t eKl»ef  bi  tb^  beir or  ^xedtttoi"/  ifs^ 
it  Win  A  mortage  in  fee  or  term  fcxr  years,  eacfa  would  be  cotK 
sidered  aa,  trustee  for  A.  who  would  be  permitted  by  die  eotuf 
to  U66  their  names  to  get  the  money^  or  ufAke  the  pledged 
estate  his  own  by  foreclosttre.  If  it  would  be  so  in  that  case, 
then  it  would  be  equally  so^  though  the  phrase  used  was  money 
due  on  mortgage  f  in  which  case,  unless  the  court  c<«stroed  it 
[  141  ]  to  pais  the  whole  interest  of  the  mortgagee,  it  would  make  it 
in  effect  a  void  deyise,  or,  at  least  put  it  in  the  power  of  a 
third  person,  whether  the  devisee  should  take  thereby,  or  not 
^Xliie  qptestion  then  was^  Whether  this  waa  within  the  mischief 
£MmdiBflte  be  prevented  by  the  statute?  Ifewstf  of  opinion 
tbit  trhis  deme  catan  widmi  the  express  words  and  jiain  intent 
tibereo£  The  design  of ^die  aetwas  to  lay  a  restraint  on  every 
method  whereby  lu^  nutght  pooaSbijF  come  into  such  hands, 
unless  by  the  msmner  tbenm  prescribed:  tte  parBament  had 
therefore,  by  express  words,  taiken  dtis  case  of  a  mortgage  in 
the  third  clause,  the  words  of  which,  if  Ihey  did  not  exMik 
to  mortgages,  he  was  at  a  loss  to  know  for  what  porpeselliey 
were  put  in:  the  meaning  was,  that  you  should  not  give  to  a 
charitable  use,  that  which  was,  or  might  be,  charged  on  land, 
though  not  so  at  the  time  of  the  gift.  Though  by  the  first 
clause  securities  for  money  were  allowed  to  be  given  imder  the 
requisites  of  the  act,  yfit  the  subsequent  words  of  that  clause 
afforded  an  argument,  that  mortgaged  affecting  lands  aetuaUf 
at  the  time  of  the  gift,  would  not  come  within  the  meaning, 
as  there  might  be  other  securities  for  money  not  immediater 
liens  on  lands,  as  debts,  bonds,  &c.  He  should  thmk,  on 
the  first  clause,  mortgages  were  prohibited :  but  if  doubt- 
ftd  On  the  first  clause,  the  words  of  the  third  clause  took 
them  in  expressly.    The  information,  therefore,  must  be  dis- 

(V). 


WktA  diifon'       CO  All  dtoposidons  (t»ltli  some  exceptions  mentioned  in  the  act)  of  red 
^f  Z*!^     .     ^*tate  to  cbarity,  and  of  personal  estate  connected  with  land,  as  leaseholds, 

moilgages,  and  money  to  be  laid  oat  in  land,  are  rendered  void  by  the  statute 
of  Mortmain,  whether  the  charity  be  in  England,  Scothind,  or  elsewheie* 
P«r  4iHf.  Curtii  v.  HutUn,  14  Ves.  53r.  White  t.  Ewouy  4  Ves.  «1.  But  money 
•My  be  bequeathed  to  be  laid  oat  Ih  land  o^fiMuf  for  Che  maintenance  of  a  ^ 


nurtwuuH  flcl* 


f«^clbrjlf,  i»(«r  »«toHfi[iftcotlaiiA.    UVe^A^C^.    OUplumt.Balirii, 

t  BfD.  C  C.  $71.     Maekmtaak  v*  Tmmmndf  16  Yes.  990.     Attwrfuy-GmurdL  v. 

Ltpme^  19  Ves.  a07.    Nor  does  the  act  extend  to  the  CcUmiea,  it  being  held, 

that  land  there  may  le^^ly  be  devised  to-  a  chaiitabte  use,  the  Mortmain  act 

betiif  one  of  local  policy,  and  applicable  to  England  only.   AtUufnty-GnmeX 

▼•  SUmmiy  t  Mertr.  156 ;  et  Tide  Amb.  t(y,  and  1  Bro.  C.  C  tTl.    Where  th0 

tttigmnent  of  mortgag|ed  premises  and  of  the  prfncipd  snm  doe  thereon  t^ 

Trinity  CoOege,  Cambridge,  in  troftt  for  the  rector  of  O.  was  void,  as  being 

•tecnted  a  twelTemonth  before  M  death  of  the  donor,  it  was  held  not  capable 

of  being  set  np  by  reference  to  a  will  made  afterwards,  gtring  the  advowson 

of  die  living  beneficially  to  the  college.    Att&mey-GeiUMt  v.  Munb^y  i  Merit* 

srr ;  etride  Airther  on  the  smbject  of  void  bequests  6f  mtfiief  due  oft  aiert-  ^ 

gage  nnder  the  mortmain  act  (90^.  t«  cSd.)    CartC#ir.  i^  irTeS.  46T^ 

and  AHorneff'Oemend  v.  BeirUy,  5  lif add.  It.  5tl ;  ttid  that  pArochial  and  pating 

bonds  are  within  this  act,  aeclitl^  v.  B^e$y  3  Price,  54i.     Id  AtUtkef-G^ 

mend  v.  HMe^j  money  dtarged  on  land  was  beffoeathed  Ckf  A.  wUdi  A*  hf  wtS 

beqneathi^  to  charities ;  after  her  dotftb  the  ehargea  on  the  hmd  were  paid  off*. 

It  was  held,  that  the  monies  charged  onthe  lands  did  not  pass  to  the  di^ 

ittlesy  bbt  tiiat  soeh  beqiiest  was  void  nnder  the  mortmain  act.    ^  Madd.  5tl.  ' 

8e*«lstf  JUmsmt.  Amm,  3  Madd.  45r. 

tt  te  also  oboervable,  that   the  beqnest  of  a  mortgage  or  of  money  Bequest  rf  rt^ 
dtte  on  mortgage  to  a  charity,  win  be  void,  althoagh  the  mortgage  be  Mme  {eemeiet' 
tnchided  in   the  general  residue.    In  a  case  in  1776  (AHwme^-Generd  v.  M^M^<mnioft* 
Jfivfbi,   cited  Duke's  Cliar.  Vses,  4S4,)  where  there  wa^  a  bequest  of  a  gage^  bad,  and 
general  residue  of  personal  estate  to  a  charity,  such  as  the  executors  should  ^L^^fj*^'  **Tr 
nppdnt,  and  a  great  part  of  the  personal  estate  consisted  of  mortgages.  Utrger  fymi  /^r 
Lord  Bathnrst  held,  that  the  bequest  waft  void  as  to  those  mortgages,  and  ehariif^ 
that  the  next  of  kin  should  have  them  as  undisposed  of;    but  that  the 
debts,  Are.  should  be  paid  thereout,  as  being  nndhpoied  of;  which  last 
part  was  agreeable  to  a  determittatiott  of  Lord  Hardwire   in  Attorney 
Gemertd  v.  Temkine,  Amb.  916.    So  in  the  case  6f  the  Atterkey-Gen^rei  v. 
Ctddwdlf  Amb.  655.— liTilliam  Moore,  by  his  wttl,  bequeathed  tlie  residue  of 
his  effects,  annuities,  morf^^iges,  dec.  to  a  charity.     The  mortgages  were  for 
years,  and  two  questions  were  made,  1st,  Whether  the  bequest,  so  far  as  re- 
lated to  the  mortgage,  was  void  by  the  statute  of  mortmain.    And  2d,  Whe-       [  14£  J 
Iher  the  court  would  not  marshal  the  assets  and  hpply  the  mortgages  in  the 
Urst  place  to  the  payment  of  debts,  in  order  to  leave  the  larger  fund  for  the 
cterity.    The  Master  of  the  RoHs  wis  clear  upon  the  first  question,  that  the 
bequest  as  to  tibe  mortgages  was  void  by  the  statate  6(  mortmain.    The  mort« 
gages,  upon  whidi  the  court  had  given  judgment,  were  mortgages  in  fee  (4'- 
ietiuy-Gemral  v.  Gtatee^  Amb.  158,)  and  this  was  only  a  mortgage  for  years ; 
but  that  made  no  difference,  It  was  an  interest  in  land.    The  case  of  the  Attot* 
neg^enermt  ▼.  Orwee  was  an  authority  that  ^  term  in  gross  was  within  tlie 
description  of  the  statute.    tTpdn  the  second  question  Ids  Honour  distinguished 
between  the  case  where  a  mortgage  was  given  as  a  specific  bequest,  and  where 
it  passed  by  the  residuary  beqnest  enumerated  and  described  amongst   the 
different  species  of  estates  of  which  the  residue  consisted.    In  the  former  case, 
it  could  not  be  first  applied  to  pay  debts,  but  in  the  latter  it  might ;  and  his  i 

Rodoar  give  diiectioiis  accordingly  that  tht  mortgages  should  be  first  ap* 
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Devise  rf  re-       '  But  Lord  Hardwicke  took  a  distinction,  in  the  case  of 
u!g^in^^pt^(tf  Fbt^g-Aau  V.  Farrer  (»),  between  that  case,  where  a  devise  Wai^ 

money  immori*  ,  ^     „ 

gage)  to  eka-  (»)  «  Ves.  ISt. 

H/y,  ^wd.  ■  .  .  .        

?^\  il^  "^^     plied.    The  reporter  adds  a  note,  that  this  is  not  properly  marshalling  assets, 
'         *         bot  arranging  the  different  species  of  personal  estate.    This  role,  however,  as 
to  marshalling  or  arranging  the  assets  does  not  now  pre?aiL    It  was  expressly 
Over-mled  in  AHorney-Generdl  ▼.  Winehelsea^  9  Bro.  C.  C.  373.  Belf  s  edition, 
where  it  was  held,  that  assets  should  not  be  marshalled  in  favor  of  a  charily, 
so  as  to  throw  the  burthen  of  debts  from  personal  property  on  chattels  reaL 
In  another  case  {Pickering  ▼.  8tawrford^  2  Ves.  jnn.  272.     &  C.  4 Bro.  C.  C. 
214,)  a  testator  gave  the  residue  of  his  personal  estate  to  his  executors  for  their 
own  use  and  benefit,  and  afterwards,  by  a  codicil,  directed  them  to  dispose 
of  it  in  charities,  .and  part  was  accordingly  applied  in  founding  a  schoQl. 
Thirty-five  years  after  the  testator's  death,  all  tlie  next  of  kin  and  the  aeting 
trustee  being  dead,  a  bill  was  filed  by  the  representative  of  one  of  the  next 
of  kin,  on  the  ground  that  part  of  the  personal  estate  was  secured  by  mort- 
gage (therefore  as  to  that  the  charitable  bequest  was  void),  and  that  the  right 
of  the  next  of  kin  was  but  lately  discovered ;  the  bill  therefore  prayed  an  ac- 
count of  the  personal  estate,  and  that  the  charitable  bequest  of  what  was 
out  on  mortgage,  shoald  be'  declared  void,  and  that  it  should  result  to  the 
next  of  kin.    The  Master  of  the  Rolls  held,  that  by  tlie  codicil  the  executors 
were  trustees  of  the  whole,  and  could  not  claim  for  themselves;  that  at  all 
events  the  next  of  kin  could  not  recall  what  had  been  laid  oat ;  that  the  length 
of  time  alone  was  not  sufficient  to  raise  a  presumption  that  they  knew  their 
right  and  released  it  or  acquiesced  in  it;  therefore  an  account  was  decreed, 
but  with  special  inquiry  into  all  the  circumstance-s,  and  whether  the  next  of  kin 
released,  assigned,  or  in  any  manner  gave  up  their  right.     The  cause  after- 
wards came  on  upon  the  Master's  report,  under  the  inquiry  that  was  directed. 
2  Ves.  582.    The  report  stated  that  there  were  not  any  special  circnmstaoces 
affording  a  presumption  that  the  next  of  kin  had  released  their  right,  where- 
upon his  Honour  decreed  in  favor  of  the  next  of  kin,  but  in  exclusion  of  the 
widow.    The  cause  was  again  brought  before  the  court,  on  a  petition  of  re- 
hearing.   3  Ves.  332,  when  his  Honour  reversed  so  much  of  his  last  decree  as 
excluded  the  widow^  and  decreed  that  such  parts  of  the  residue  devised  to 
the  charity  as  were  invested  on  real  securities,  sliould  go  according  to  the 
statute  of  distributions  as  undisposed  of,  viz.  one  half  to  the  widow,  and  the 
other  to  the  next  of  kin.    See  a  similar  point  and  decision  in  Bowes  v.  Ckaep' 
many  4  Ves.  542. 
Bequest  to  chd'      The  statute  does  not  contain  any  express  words  prohibiting  a  bequest  of 
V^hp     **?"^  money  to  be  produced  by  a  mortgage  or  sale  of  land  for  charitable  purposes^ 
hy  morigoge  rf  ^^^  i^  i^  settled  by  construction,  that  such  a  bequest  would  come  within  the 
money  to  pay  off  spirit  and  meaning  of  the  act.    See  Attorney rGeneral  v.  Lord  fVeymouthj  Amb. 
nwn^onmorf'  ^*  *"^  ^^^^  ^*  ^'^*<^>  14  Ves.  537.  341.     So  tlie  bequest  of  a  legacy  to  the 
gage  if  rateSy    trustees  of  a  chapel  to  be  applied  by  them  towards  the  discharge  of  a  mortgage 
toUs,   or  canal   qq  the  chapel,  will  be  void  under  the  statute.    Corbyn  v.  French,  4  Ves.  418. 
'         '      In  that  case  the  mortgage  had  been  paid  off  by  other  funds  in  the  testator's  life 
time  ;  but  tlie  court  would  not  say  the  legacy  might  not  have  been  applied  ^ 
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of  the  residue  of  a  real  and  personal  estate  to  a  ch^ity,  and 
the  preceding  case,  in  which  there  was  a  specific  leglacy  of  the 
whole  personal  estate^  and  of  the  mortgage  particularly  by 
name,  which  the  trustees  particularly  claimed;  and  was  of 
opinion,  that  such  a  devise  of  the  residue  to  a  charity  would 
l)e  good,  although  the  devisor  was  possessed  of  mortgages;     . 


rastmining  and  repairing  the  chapel,  bat  was  of  opinion  it  could  not  be  appHed 
to  aay  other  charitable  purpose.  On  the  same  principle  the  bec^uest  of  money 
•Geared  on  mortgage  of  poor  rates  and  county  rates  to  a  charity,  will  fall 
within  the  purview  of  the  statate,  and  be  void.  Finch '^•Sq^ire^  lOVes.  41. 
So  also  'of  the  lieqnest  of  money  secured  on  navigation  sliares,  Bowes  v.  Chap- 
•Ma,  4  Vei.  54t,  or  tornpike  tolls,  Knapp  v.  WiUiumtf  4Ves.  430,  n.(a);  for 
rates,  canal  shares,  and  tolls,  are  considered  as  equivalent  to  real  estate. 
Where  a  devise  or  bequest  to  a  charity  is  made  void  by  the  statute,  the  pro- 
perty, aiccording  to  its  nature,  will  go  to  the  heir  at  law  or  prior  devisee,  or 
fall  into  the  general  residue  for,  t^e  benefit  of  the  next  of  kin.  De  Casta  v. 
Dt  PaSf  Amb.  298,  and  see  Corbyn  v.  French^  ubl  supra,  and  Page  v.  Leaping" 
iceff,'18  Tes.  463.  But  ^here  a  lady  made  her  will,  and  seven  days  after  con- 
veyed part  of  her  property  to  ti^stees  for  a  charitable  foundation,  but  died 
before  the  twelve  months  required  by  the  act  had  expired,  it  was  held  that 
the  deed  did  not  operate  as  a  revocation  of  her  will.  MaUhews  v.  Venables^ 
fBing.136..  Yet  if  an  undefined  proportion  of  a  legacy  is  to  l>e  applied  to 
a  purpose  void  by  the  statute  of  mortmain,  that  circumstance  will  vitiate  tlie 
whole  bequest,  and  render  the  gift  of  the  residue  void  for  uncertainty.  At'  - 
tsrmof'General  ▼•  fltiurmoa,  f  Jac;  Se  Walk.  277. 

The  mortmain  act  has  been  termed  ''  a  barbarous  act ;"  but  it  is  quite  other-  Mortmain  act 
wise.  It  does  not  prohibit  charitable  foundations,  it  only  restrains  the  crea-  vindicated, 
turn  of  them  by  **  languishing  and  dying  persons  to  the  disiniierison  of  heirs." 
Attanuy-General  v.  Lord  Weymouth,  Amb.  23.  Attorney-General  v.  Day,  l  Yes. 
223;  and  site  Attorney-General  v,  Bowles,  3  Atk.  806.  It  does  not  prevent 
charity,  but  the  abuse  of  it.  Smart  ▼.  Prpjeany  6  Yes.  567.  If  a  man  is  cha- 
ritable, and  by  deed  conveys  to  a  charity,  he  may,  {Blan^ford  v.  Thackerell, 
2  Yea.  241,)  provided  the  deed  be  executed  a  year  before  the  death  of  the 
grantor,  and  inrolled  within  six  months  after  its' execution.  Amb.  23.  Per- 
sonal property  may  be  disposed  of  as  before  the  statute.  See  1  Yes.  2^3/  The 
particular  views  of  the  legislature  were  two— 1st.  to  prevent  the  locking  up  of 
land  and  real  property  from  being  alienated,  which  is  made  the  title  of  the 
act ;  and  f  d.  to  prevent  persons  in  their  last  moments  from  being  imposed  on 
to  give  avray  their  real  estates  from  their  families ;  for,  in  times  of  popery, 
the  clergy  aoqalred  by  death-bed  dispositions,  nearly  half  the  real  property  of 
the  Uafdom ;  and,  indeed,  says  Lord  Hardwicke,  *<  I  wonder  they  did  not 
get  the  rettj  as  people  thought  they  thereby  purchased  heaven."    1  Yes.  223. 

The  sabject  of  charitable*  Qaes  and  bequests  is  fully  and  laoidly  commented 
en  by  Mr.Higfamore,  fai.hia  snccinct  view  of  the  History  of  Mortmeiii,  8d  ed. 
p«  91  to  97  ;  and  the  general  resiA  of  that  comment  is  collected  by  Mr.  Fon- 
bfamqac,  in  his  Treatise  on  Eqnltyi  2d  vol.  214>  5tb  edition. 

Vol.  I.  N 
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*         but  it  did  not  then  appear  to  the  court,  that  there  weve  vofx^ 
gages  (w).  • 

Mortgage  noi  In  the  case  of  Jason  v.  Eyres  (nn\  it  is  said,  divers  proo& 
stJuute  qf  touching  parol  declarations,  were  offered  and  read  on  both 
w^tue^mL-  sid^s,  which  the  court  would  take  no  notice  of;  but  thb  point 
title  to  frwe    is  now  settled  otherwise  (o),  mortjrages  not  beine  considered 

it,  dttchoTgcd*  o  o  «» 

as  conveyances  of  land  within  the  Statute  of  Frauds.  Thus, 
[  144  ]  in  the  case  of  Richards  v.  Sims  (/?),  where  the  question  was, 
whether  parol  evidence  could  be  given  of  the  mortg2|gee*9 
having  discharged  the  mortgagor  from  the  debt ;  the  fact,  as 
sworn,  was,  that  when  the  mortgagor  went  to  the  house  of  the 
mortgagee  with  the  box  of  writuigs,  wherem  the  mortgage  and 
the  bond  were,  and  offered  them  to  the  mortgagee,  the  mort- 
gagee put  the  deeds  back,  and  said,  take  back  your  wriiifigSf 
I  freely  forgii>e  you  the  debt;  and  then,  speaking  to  the 
mortgagor's  mother,  who  was  present,  said,  /  always  told  you 
Iwould  be  kind  to  your  son;  now  you  see  I  am  as  good  as  my 
word.  The  Lord  Chancellor,  as  to  this  evidence,  observed, 
the  rule  upon  this  head  was  the  same  in  law  and  in  equity; 
and  his  opinion  was,  that  \t  might  be  admitted.  The  statute 
ipdeed  laid  down  a  very  strict  but  proper  rule,  relating  to  real 
ei^tates,  viz.  that  **  no  interest^  any  longer  than  for  three 
years,  should  pass  in  them  without  writing,  nor  any  trust  in 
them  for  a  longer  time,  unless  the  trust  arose  by  operation  of 
law."  Thie  same  rule  by  that  statute  related  to  the  devising  of 
real  estates ;  but,  in  all  these  cases,  there  was  a  difference  both 

(mi)  [Ante,  p.  117,  note  (k).— EdJ       p.  1«8  a.  et  vide  «BniT.  978i   [And 
(o)  Bonkam   v.    Neweomb,    supra,      post,  427, 8«— £d.] 

(j))  Barnard.  90.    Infra,  1025. 


Text  over-  (W)  TMs  distinction  does  not  accord  with  the  cases  in  the  preoediffg  noISi 

ruUd.  rpi^^  authorities  there  cited  safficiently  establish^  that  a  bequest  of  a  geaeial 

residae  to  a  charity,  will  be  void  as  to  soch  part.of  the  residue  as  coasisls  of 
mortgages  or  money  secured  on  mortgage;  aad  see  Duke's  Gh.  Uses,  414 
'Ote  principal  point  in  the  case  of  Vmighmi  w.Fwr^r^  namely,  that  thewsr4 
''  erect''  did  not  of  necessity  imply  <<  to  baiU,''  bat  only  imported  the  fi^an- 
dation  of  a  charitable  institnUon  metaphorically,  appears  also  to.hare  beei 
over-ruled.  Amb.6l6.751.  1  Bro.  C.  C.  441.  6Ves«4Q4.  a  V€t%186*  19I« 
9  Ves.  535. 


J 
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m  bur  and  in  equtty,  betweai  absolute  ^ates  in  (e^  i»id  fot  sl 
term  of  years,  ai^d  conditional  estetes  for  seeuring  the  pay-" 
Qient  ef  a  gum  or  sums  of  money.    In.  th^  case  of  absolute 
Estates,  il  eould  not  be  adinitted,  tbat  parol  evid^ice  of  the 
gift  of  deeds  slundd  convey  the  lands  themselves ;  ,buty  where 
a  mortgage  was  made  of  an  estate,  that  was  only  considered  as 
a  security  for  money  due,  the  land  there  was  the  accident  at- 
tending upon  the  motiey^  and  when  the  debt  was  discharged^ 
the  interest  in  the  land  followed  of  course.     In  law,  the  in- 
terest in  the  land  was  thereby  defeated ;    in  equity,  a  trust 
arose  for  the  benefit  of  the  mortgagor  (x)«  .  In  an  ejectment^ 
where  a  title  was  itiade  under  a  mortgage,   if  evidence  was 
given,  that  die  debt  was  satisfied,  this  was  considered  as  de* 
feating  the  estate  which  the  mortgagee  had  in  the  land ;  and 
in  such  cases,  especially  where  the  mortgage  was  ancient,  the 
court  would  presume  that  the  money  was  paid  at  the  day,  and      [  145  2 
wnuld  direct  the  jury  to  give  their  verdict'  accordingly,  unless 
it  dearly  appeared  that  the  money  could  not  be  paid  at  the 
day ;  no  writing  was  in  these  cases  necessary,  which  shewed.  Debt  the  prin- 
timt  even  at  law  the  debt  was  considered  as  the  principal,  and  ^deiu  mue 
the  land  only  the  incident.     Equity  went  farther,  and  in  all  ^^^^ 
eases  said,  that  when  the  debt  appeared  to  be  satisfied,  there 
arose  a  trust  by  operation  of  law  for  the  benefit  of  the  mort- 
gagor.    This^  case  was  within  the  exception  in  the  Statute  of 
Frauds,  which  had  been  mentioned,  as  to  trusts  arising  by 
operation  of  law ;  and  in  these  sort  of  cases  the  court  received 
any  kind  of  evidence  of  payment :    therefore,  if  a  mortgage 
was^  made  by  one  partner  to  another,    and  the  mortgagor  ^ 
agreed  with  the  mortgagee,  that  he  should  take  a  certain  part 
of  the  profits  of  the  partnership  in  discharge  of  the  mort-  • 


(X)  lo  confirmation  of  tbis  doctrine,  Lord  Mansfield,  in  delivering  the  Beht  may  he 
Judgment  of  the  court  in  the  case  of  Martin  v.  MowUn,  8  Bnrr.  969,  said,  a  f^'^t*^  ^ 
moitgage  is  a  clfarge  npon  the  land ;  and  whatever  will  give  thd  money,  will 
iSany  tfKe  estate  in  the  land  along  with  it  to  every  purpose.  The  t state  in  the 
Ihod  U  the  tante  thing  as  the  money  dne  npon  it  It  will  be  liable  to  debts. 
ft  will  go  to  executors.  It  will  pass  by  a  will  not  made  and  executed  witli  the 
#Btemnitle«  required  by  the  statute  of  Frauds.  The  assignment  of  the  debt  or 
ftrgiving  ft,  will  draw  the  land  after  it  as  a  consequence:  Nay,  it  would  do  it 
lft4M^  thedehtM  were  forgiven  okly  by  parol^  for  the  right  to  the  land  wovJd  follow 
metmith^erndScng  the  statute  rf  Frauds,    Infra,  X0t7. 

N2 
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gage,  that  of  itself  would  discharge  it.  Here  was  aiiiorigi^ 
made,  and  a  bond  at  the  saine  time  entered  into  for  pei form^ 
anice  of  covenants.  Suppose  an  obligee  delivered  up  a  bond, 
with  intent  to  discharge  a  debt,  the  debt  would  certainly  be 
thereby  discharged ;  and  if  the  bond  was  discharged  in  the 
present  case,  the  mortgage  would  be  discharged  with  it ;  his 
Lordship  directed  an  issue  to  try  whether  these  expressions 
were  used  or  not,  the  evidence  as  to  this  point  being  doubtful. 

AhioitUe  «w-  So  where  H.  (y),  in  consideration  of  SOL  paid  by  the  defen- 
gJ^,  whoy  '  dant  S.  conveyed  a  house^  and  surrendered  a  copyhold  estate 
^S  laJS  lu  ^  ^™  ^^^  ^  hem ;  the  bill  was  for  a  re-conveyance  on  pay- 
held  in  truHfor  ment  of  the  remainder  due  of  the  80/.  and  interest.  The  de^ 
tn/e  and  ehii-  fendant,  by  answer,  insisted,  that  the  conveyance  was  absolute 
executed  ^  ^^  ^^^  ^  heirs,  without  any  proviso,  clause,  or  agree- 

f^*gf^  MO*  in  jjiQut  that  the  plaintifT  might  redeem ;  but  confessed  it  was  in- 
trust, that  after  the  80/.^with  interest  was  paid,  the  defendant 
should  stand  seised  for  the  benefit  of  the  plaintiff  ^s  wife  and 
children^  although  no  such  trust  was  declared  in  writing.  For 
the  plaintiff  it  was  insisted,  that  he,  having  replied  to  the  de- 
fendant's answer,  who  had  not  made  any  proof  of  such  pre- 
tended trusty  was  bound  by  lus  confession,  that  he  was  not  to 
have  the  estate  absolutely  to  himself ^  and  that  no  regard  ought 
to  be  had  to  the  matter  set  forth  in  avoidance  of  the  plain- 
tiff's demand,  because  the  defendant  had  not  proved  it.  Bui 
the  court  decreed  the  trust  for  the  benefit  of  the  wife  and 
children  (y). 

{q)  Hampton  v.  Spenetr^  et  £  cont.  2  Vera.  288. 

TruBt  eonfeued     (Y)  ^^^  aatbority  of  thU  case  has  been  qoestioned,  bot  perhaps  witboat 

hyanawer,(dnd'  foondation.    The  same  point  was  so'decideid  by  Lord  Hardwicke,  in  the  case 

*T  146  1       ^^  Cattingkam  v.  PUtcher,  f  Atk.  155.     There  the  plaintiff,  whilst  a  papist, 

^  **       assigned  an  adfowson  to  the  defendant  for  ninety-nine  yean,  and  having  god- 

formed  to  the  protestant  religion,  broaght  his  bill  for  a  re-assignment  of  the 

term,  suggesting  he  had  only  assigned  it  in  trust  for  himself,  and  to  avoid  the 

penalties  of  the  statute  of  S  Jac.  l,  and  1  W.  ^  M.  but  not  any  trust  appeared 

in  writing.    The  defendant  pleaded  the  statute  of  Frauds  and  Peijnries  in 

bar  to  the  discovery ;  but  by  his  answer  admitted,  that  the  advowson  was 

assigned  to  him  for  the  purposes  charged  by  the  bill.'   Upon  this  hia  Lordship 

was  of  opinion  that  the  plea  ought  to  be  over-ruled;  the  defendant  having  by 

his  answer   admitted  and  confessed  the  trust,  and  the  plea  ?m8  over-nUed 

accoriingly ;  ct  vide  S.P.  infra,  I5l,  «• 
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But  in  the  caae  of  Robinson  v.  Gee  (r),  Lord  Hardwicke  Panii  witfniw 

.  wt  admiited 

was  of  opinion,  parol  evidence  could  not  be  admitted  as  to  an  between  co- 
agreement  between  co^mortgagors,  to  charge  the  lands  other-  ^eka^oMeeu 
•wise  than  they  would  have  been  affected  by  the  operation  of  rf  one  decerned; 
law  upon  the  contract.     That  case^  as  to  the  point  in  question, 
was  thus :  A*,  tenant  in  tail,  remainder  to  his  brother  in  tail, 
with  other  remainders,  wanting  to  raise  money  to  discharge 
debts  on  the  estate,  proposed  to  B.  to  join  in  a  mortgage, 
which  was  agreed  to  and  done ;  both  joined  in  the  bond,  but 
A.  being  first  named,  received  the  money.    The  remainder 
being  vested  in  possession  in  B.,  on  the  deadi  of  A.,  the  ere- 
iditors  of  A.  brought  a  bill  to  turn  the  mortgage  and  intei^st 
on  the  estate  of  B.,  and  to  exonerate  the  personal  estate  of  A. 
l^arol  evidence  was  offered  of  a  particular  agreement  between 
the  brothers,  that  this  should  rest  entirely  upon  the  estate  of 
B. :  this  was  objected  to,  as  not  being  proper  evidence  within 
the  statute  of  frauds,  because  on  parol ;  whereas,  this  being  a 
real  right  annexed  to  a  real  estate,  such  an  agreement  could 
not  be  proved  without  writing.     Lord  Hardwicke  observed,  as 
io  this  part  of  the  case,  that  («),   as  to  the  parol  evidence, 
k  was   not  necessary  to  give  an    absolute  opinion,   but  he 
doubted  whether  it  would  be  good.    This  was  certainly  a  kind 
of  real  right,  being  to  affect  a  real  estate  in  all  events,  con- 
trary to  the  writing,  and  to  rebut  the  equity.      Before  the 
case  of  Brown  v.  Sehoin  (i),  it  was  held  in  several  cases,  that 
parol  evidence  might  be  given  to  rebut  an  equity,  although  re- 
lating to  a  real  right;  but,  in  that  which  was  the  case  of  a 
wiU,  the  Lords  held  otherwi^ :    from  which  determination, 
going  farther  than  any  had  ever  gone  before,  his  Lordship 
did  indeed  differ  in  opinion;   his  Lordship  said  the  equity  nortothewtkai 
there  was  (»),   that  two  persons  being  made  executors  and  au^iert^' 
residuar  If  legatees,  and  pne  of  them  being  indebted  to  the  tes-  JJJ"i^*  ^*"^' 
tator  to  the  amount  of  3000/.  the  latter  insisted  his  debt  was      [  147  ] 
thereby  extinguished ;  the  former  a£Srmed  the  contrary,  and 
claimed  a  moiety  of  the  SOOO/.  as  one  of  the  residuary  legatees. 
The  former  offered  parol  proof  of  His  being  made  an  executor 

r  (r)  1  Yes.  S51.    [Et  vide  post,  149.  Par.  Ca.  179.    t  Eq.  Cfl.  Abr.  464. 
^Erf.]                                 .  («)  Vide  Taylmr  ?.  TVrytor,  1  Atl(. 

(j)  lVe».M3.  SSjS. 
(0  Ca.  temp.  Talb.  f 40»  8.  C.  4  Bro, 
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by  the  tefetatpr^  with  intent  to  e^Ltbaguish  tk«t  debi^  but  the 
Lords  would  not  sufier  it  to  be  read  (um)  ;  and  his  Lordship 
said  this  was  a  stronger  case  than  that  then  uadef  €<m«def a- 
-tipn ;  but,  even  supposing  this  evidence  flight  be  read,  his 
Lordship  thought  it  waa  not  suffieient  to  prove  that  for  which 
it  was  brought  (z). 

Fwr  preeeding      We  must  here  pbjserve  the  evident  distinction  between  the 
guiahed,  c^^c  of  Robinson  v.  Qee,  and  those  oi^Bichards  v.  Sims^  and 

(«  V)  [4  Bro.  Par.  Ca.  180^— Ed.] 


■rw 


BukB  in  eguUy      (Z)  Lord  flardwicke,  in  S  Aik.  9r^^  ex^rasMd  bimself  to  be  of  opinioiiy 
%nce^^^^^^^'  ^^^^  ^^^  ^^^  of  Broioii  ▼.  fir«toy«,  the  parol  evidence  o^ghfto  liave  bee9 

received ;  and  that  Lord  Talbot  rejected  it  with  no  small  decree  oi  reluctance, 
though  the  House  of  Lords  affirmed  his  decree,  deeming  the  admission  of  the 
evidence  to  be  of  the  most  mischievous  consequence.    But  his  Lordship  after- 
wards (In  Ukioh  v.  IMokfiM,  t  Atk.  S73)  laid  down  the  rale  of  coorCs  both 
,<tf  law  and  equity,  in  the  admissioQ  of  parol  evidence  in  the  case  of  wiUs  to 
be  only,  first,  to  ascertain  the  person,  vrhere  there  are  two  of  the  iam%  name, 
or  where  there  has  been  a  mistake  In  the  christian  or  simame,  and  this,  upon 
absolute  necessity,  to  prevent  the  will  from  being  rendered  void,  as  in  Chty- 
nejf*$  COM,  5  Co.  68*    And,  second,  to  rebut  a  presumption  raised  in  favor 
of  the  aeiU  of  kin,  against  the  legal  title  of  the  execator,  to  the  residue  of 
his  testator's  effects ;  though  for  this  Utter  purpose  hirLordship  afterwards, 
in  Blinhmori  v.  Feosf,  t  Yes.  28,  expressed  some  doubt  of  the  propriety  of 
admitting  such  evidence.    However,  the  above  case  of  Brown  v.  SeUoyn  seems 
to  have  established  the  rule,  that  parol  evidence  wBl  not  be  admitted  to  sup- 
ply or  contradict  the  words  of  a  will,  or  to  explain  the  intention  of  the  tes- 
tator where  the  words  nsed  are  unambiguous  and  intelligible^    So  hn  Stntim 
V.  Pyne^  9  Bro.  P.  C.  257.    frrwig^oa  v.  Bnmghtimy  7  Bro.  P.  C.  If.    Cham- 
berlayne  v.  ChamberUufney  S  Freem.  52.    Cole  v.  Rawlinoony  1  Salk.  234.    W^' 
bank  v.  Brooks^  l  Bro.  Ch.  Rep.  84.    BlUot  v.  Darenporf,  1  P.  Wms.  8S.    But 
\  if  it  be  doubtful  ont  of  what  Innd  a  legacy  given  by  a  testator  is  to  arise,  or 

if  there  be  an  ambiguity  with  respect  to  the  snbject  to  whldi  the  words  of  Hbfi 
will  (though  clear  in  themselves)  are  to  be  applied,  it  should  seem  parol  evi- 
dence will  be  allowed  to  explain  and  remove  the  doubt.    Jeaeock  v.  FaUeener, 

1  Bro.  C.  C.  296.  Foaiifr«i«  v.  Po^z,  lb.  474,  as  commented  on  in  6  Yes. 
401.  S^uHfod  V.  MUdnuttff  S  Yes.  906,  citing  Dobson  t.  WatermaM,  lb.  508,  n.  (a). 
So  if  the  intention  of  the  testator  may  be  inferred  and  presumed  freni  ex* 
pressions  used  In  the  will,  parol  evidence  may  be  adduced  to  prove  ojr  ^pJaiP 
that  intention.    Petit  v.  Smith,  1  P.  Wms.  9.  lb.  116.    Wingfield  v.  Aikv^n, 

2  Yem.  675.  lb.  252.  Rutland  v.  BMUand,  2  P.  Wms.  212.  Walton  v.  WaU<m, 
14  Yes.  S22 ;  et  vide  2  Yes.  jun.  6^.  471.  ItOjugkam  v.  Squtfofd^  2  M«ri^*  tr. 
But^  no  expression  appears  on  the  face  of  the  will,  indicative  of  an  intention 
in  the  testator  to  do  a  certain  act,  or  forgive  a  certain  debt,  parol  evidence 
will  not  be  allowed  to  prove  it.    Os6ora  v.  ViUme^  2  Bac.  Ahr.  436.    3  Wood. 
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Rampttm  y.  Spencer ;  and  tdso  between' these  cases  and  that 
oi  Brown  r.Sehtm,  referred  to  by  Lord  Hardwicke;  which 
last,  I  apprehend,  turned  upon  a  different  point,  and  was  not 
governed  by  the  Statute  of  Frauds;  for,  in  the  cases  of 
lUehards  v.  Shns,  and  Hampton  v.  Spencer^  the  question,  as  to 
admission  of  parol  evidence,  arose  between  the  mortgagors 
and  mortgagees,  or  their  representatives ;  but,  in  the  case  of 
Robinson  v.  Gee^  the  question  was  between  the  creditors  of  a 
joint-mortgagor  and  his  co-mortgagor,  the  latter  of  whom,  in 
law,  independant  of  any  parol  agreement,  was  considered  only 
as  ft  collateral  security ;  but,  if  the  parol  agreement  had  been 
admitted  in  evidence,  it  would  have  charged  the  estate  of  the 
latter,  which  would  not  otherwise  have  been  affected,  if  the 
deceased  mortgagor  had  left  assets.  Consequendy,  the  ground 
of  admitting  parol  evidence  in  the  former  cases  does  not  exist 
in  the  latter;  for  the  court,  in  the  former  case,  considered  the 
essence  of  the  contract  as  a  negociation  for  af  loan,  the  land  as 
pledged  collaterally  to  secure  the  payfnent  of  it ;  that,  there^ 
lore,  any  evidence  which  explained,  fbpeached,  or  discharged 
the  personal  contract  for  a  loan,  affected  the  land,  not  directly, 
but  conseqventiaUy  only ;  ex.  gra*  if  th^  money  borrowed  was 
paid,  or  the  debt  discharged,  the  lien  upon  the  land,  which 
was  only  to  secure  that,  determined ;  in  equity,  therefore,  it 
was  from  thenceforth  held  in  trust  for  the  mortgagor.  But  in 
the  case  of  Robinson  v.  Gee^  the  evidence  offered  went  directly 
to  affect  the  lands  in  the  hands  of  the  surviving  mortgagor 
with  a  parol  agreement,  contrary  to  the  Statute  of  Frauds, 
teade  in  contemplation  of  the  mortgage  it  is  true,  but  totally 
irrelative  to  the  contract  for  the  loan  between  the  mortgagor 
and  mortgagee,  to  which,  in  the  former  case,  the  evidence 


Lect.  495.  Where  parol  evideoce  U  let  in  to  explain  a  will,  the  first  evidence  P.  147 
to  be  received,  is  that  of  deciarationa  made  at  the  time  of  execnting  it.  The  coMinued^. 
evidence  of  dedarations,  made  cither  before  or  after,  are  entitled  to  little 
atteutioi^  in  comparison  wltli  this.  2  Meriv.  23.  -  ^»ee  farther  on  parol  evi- 
dence the  next  note,  and  infra,  S82, 3.  729,  T'SO.  1  Jno.  Wils.  24.  4  Maule  & 
^elw.^50.  2  Meriv.  343.  2  Ball  &  Bea.  35.  Burglary  v,  Ellington,  Brownl. 
191.  2  Tho.  Co.  Litt.  9.  (E).  Roper  on  Leg.  433.  2  Madd.  Ch.  105,  2d.  edit. 
Sng.Ven.  &  Purch.  115,  5th  edit.  Rob.  Frau.  Dev.  1  Phil,  on  Evid.  566. 
Ihe  V.  Jersey^  3  Barn.  6c  CrcbS.  1)70,  and  particularly  Peakc  £v.  ch.  2.  s.  a. 


M 


148  a  CHAP.   VI.  HOW  A   MORTOA6E  18 


offered  was  considered  to  apply  directly^  aiid  by  affectbg  tha^ 
to  affect  the  land  indirectly  and  consequentially:  and,  in  the 
case  of  Brown  v.  Seboin,  the  object  was  to  procure  the  admis- 
sion of  parol  evidence  to  shew  that  the  testator  intended  words 
in  his  will  to  operate  otherwise  than  they  would  do,  if  taken 
No  parol  eoi-  according  to  their  ordinary  import  (a?),  contrary  to  a  settled 
wriuen  tMiru-  rule  of  law ;  that  where  a  will  or  instrument  explains  itself;  no 
*"^"  *  evidence  out  of  it  shall  be  admitted ;  but  the  intention  shall  he 

collected  from  the  written  words ;  for>  even  in  the  case  of  an 
ambiguity  on  the  face  of  a  deed  or  will^  it  is  clear  law,  that  it 
can  never  be  helped  by  averment;  because  the  law  wiU  not 
[  149  ]  ,  couple  and  mingle  matter  of  specialty/  which  is  of  higher  nar 
ture,  with  matter  of  averment^  which  is  of  inferior  account; 
£or  that  would  be  to  make  all  deeds  doubtfiil  and  subject  to 
averments^  and  so,  in  effect,  things  to  pass  without  deed,  which 
the  law  appoints  shall  not  pass  but  by  deed.  And,  therefore, 
if  a  man  give  land  in  tail  (though  it  be  by  will)  the  remainder 
in  tail,  and  add  a  proviso  to  restrain  alienation  and  create  a 
perpetuity ;  it  cannot  be  averred  and  proved,  upon  the  ambi- 
guity of  the  reference  in  this  clause,  that  tho  intent  of  the 
.devisor  was,  that  the  restraint  should  go  only  to  him  in  re- 
mainder and  the  heirs  of  his  body,  and  that  the  tenant  in  tail 
in  possession  was  meant  to  be  at  large ;  it  being  a  fixed  maxim, 
that  all  ambiguity  of  words  arising  from  matter  within  a  deed 
or  instrument  may  be  holpen  by  construction^  or  in  some  cases 
.hy  election^  but  never  by  averments 

t 

Parol  evidence  Indeed,  there  are  cases  in  which  parol  evidence  is  admitted 
plain  amffiguity  to  shew  the  mtention  oi  a  testator  or  devisor ;  but  those  cases 

dehors  icii{(  a;. 

{x)  «  Mod.  11.    lb.  X59.    Ckeyney*8  case^  b  Co.  67.    3  Vera.  397.    Ib«  6i$. 

[Et  vide  post,  150,  1.  729.— -Ed.] 

Ijttlent  and  pw  (^)  P'^rol  evidence  is  admissible  npoD  a  latent  bat  not  upon  a  patent  am- 
^f  ^  ^'"^'^v/'  bignity,  to  rebat  an  equity  grounded  on  presumption  (and  perhaps  to  snppoft 
ed  as  to^varol  ^'^^  presumption),  to  oust  an  implication,  and  to  explain  what  is  parcel  of  tbe 
evidence*  premises  granted  or  conveyed;  per, Lord  Eldon,  C.    in  Drwe  r.  DemtoKf 

6  Yes.  397.  A  latent  ambiguity  arises  where  tbe  deed  or  instrument  is  suffi- 
ciently certain  and  free  from  ambiguity ;  but  tbe  ambiguity  is  produced  by 
evidence  of  nometbing  extrinsic,  or  some  collateral  matter  out  of  the  instro- 
nient.  A  patent  ambiguity  is  such  as  appears  on  .the  face  of  the  instniraeot 
itdcif.    If  a  person  grants  his  manor  of  S.  to  one  and  his  heirs,  so  far  tlicre 
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are  iio#  where  iibe  ambiguity  appears  upon  the  deed  or  instra- 

menty  but  where  there  is  some  collateral  matter  out  of  the  deed 

which  gives  rise  to  it*    As/ where  a  man  bequeaths  a  legacy, 

or  devises  an  estate  to  J.  S.,  the  son  of  N. ;  and  N.  has  two 

iBons  of  that  name ;  it  i£^  dear,'  upon  the  fiice  of  the  will,  that 

the  donor  meant  a^  benefit  to  J.  S./the  son  of  N. ;  yet  an  am«- 

bigmtjr  arises  out  of  the  deed,  firom  N/s  having  two  sons  of 

that  name,  that  renders  it  doubtful  which  of  them  was  intended 

to  be  benefited;  to  remove  which  doubt,  parol  evidence  may 

be  admitted.    So,  where  a  man  gave  his  wife  (y)  i^  legacy  of     [  ISO  ] 

JOQO/.,  and,  as  to  the  residue  of  his  real  estate,  (except  one 

dose,  in  his  will  bequeathed  to  a  charity)  devised  it  to  her  and 

her  heirs,  in  trust  to  sell  the  same,  or  so  mudi  thereof  as  should 

be  needful  for  payment  of  his  debts  and  legades ;  and  also 

gave  all  his  personal  estate  to  her  towards  payment  of  his  deb'ts 

and  legacies,  and  made  her  executrix ;  the  question  was,  whe- 

dier  here  was  an  impUed  or  resulting  trust  in  the  executrix,  as 

to  the  residue  after  his  debts  and'  legacies  paid,  for  the  benefit 

pt  the  heir;  and  parol  evidence  was  admitted  to  shew  that  it 

was  the  testator's  intention,  that  this  should  be. a  beneficial 

devise  to  the  wife  and  executrix. 

(y)  Docktey  ▼.  Doektey^  Widow  and  Lady  GranvUUf   et  al/    1  Bro.  Par. 

Enecotrix,     1  Bro.    Par.    Ca.  St4.  Ca.  S05.    AC.    P.  Wms.  114.    S.C. 

t  Eq.  Ca.  Abr.  415.    Ca.  4.  4S0»  c.  8.  8  Vem.  648. 
S07,   c  1.     JHckiM  tf  Beisn/mrt  v. 


appears  to  be  no  ambiguity ;  bat  if  it  should  be  proved  tbat  the  grantor  has        P.  149 
the  manors  both  of  South  S.  and  North  S.,  this  is  a  Utent  ambignity,  and      eoMnud. 
parol  evidence  may  be  admitted  to  shew  which  of  tlie  two  manors  the  party 
intended  to  convey*    On  the  other  hand,  if  a  clause  in  a  deed  or  wiU»  or  any 
other  instrument,  is  so  arobiguonsly  or  defectively  expressed  that  a  court  of     . 
lawy  which  has  to  put  a  construction  on  tlie  instrument,  is  enable  to  collect 
the  intention  of  the  party,  evidence  of  the  declaration  of  the  party  cannot  be 
admitted  to  explain  his  nitention,  but  the  dause  will  be  void  on  account  of  Its 
oncertainty.    In  many  cases  an  apparent  uncedainty  m4y  be  removed  by 
collecting  the  general  intention  from  other  passages  in  the  writing,  so  as  to 
pake  the  whole  consistent,  or  by  iT^Merence  to  some  event  or  some,  other 
writing,  or  some  medfom  of  explanation  adverted  to  in  the  instrument.    But 
when  after  comparing  the  several  parts  of  a  written  instrument,  and  collect- 
ing all  the  lights  which  the  writing  itself  supplies,  the  intention  of  the  parties 
■till  appears  to  be  uncertain,  parol  evidence  of  their  intention  is  not  ad- 
missible.   See  Bac.  Elem.  Rale  tS^  and  books  referred  to  in  hi9t  note. 
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ifiiiftmttfiNMi  It  J9  ^baanrafale  m  dm,  as  in  tites  pieoeding  case^  thatthe 
cumatanees^md  doosiAgaSty  aiises  frotai  a  drcnmstanse  ant  ef  the  wSS^  and  not 
md^M/ate  qf  ypo^^ii^  f^  of  it,  rifc  the  wifeV being  capable  of  takmg  the 

beqpiest  given  by  the  testator  in  two  eapadtiea,  as  l^atee  to 
ker  own  toe,  and  as  execntrix  in  trn9t  for  Ae  next  of  kin; 
aad  it  being  doubtfid  wluch  way  die  was  intended  to  take  by 
the  testator,  because  it  was,  primA  faciei  reasonable  to  presume 
he  would  not  have  given  her  part  as  a  legatee,  if  he  had  meant 
to  give  her  tibe  whole  vesidne  benefieiaBy  as  executrix,  for  th^ 
latter  bequest  would  have  aivolved  in  it  the  former ;  therefore^ 
as  there  was  no  doubt  but  that  die  took  the  whole  by  the  wiD, 
flie  ootdy  question  was,  in  what  capacity  she  took  it?  And  it  is 
fike  a  bequest  of  d(ML  to  J.  Sw,  and  100^.  to  J.  S.,  sons  of  A.  B.^ 
in  which  case,  thare  can  be  no  doubt  but  parol  evidence  would 
be  "admitted  to,  prove  which  son  was  meant  to  have  the  greater^ 
and  which  the  lesser  legacy ;  die  only  difference  beii^,  that, 
in  the  latter  case,  the  bequest  would  be  to  two  persons  in  theif 
natural  capadties ;  whereas,  in  Ae  former,  it  is  to  one  persoa 
capable  of  taidng  in  two  distinct  capaetties,  the  one  natural^ 
ihe  other  aartificial. ' 

Brown  «.  Sel-  But  jbi  the  case  of  Browny.  Selwin  there  was  a  plain  and 
Z^hetfrom  c^qpress  devise  of  a  moiety  of  every  part  of  the  testator's  per^ 
pneeding  eatesi  sonal  estate,   not  before  disposed  of,  to  the  co^xecutor,  of 

which  the  debt  to  the  testator  wS&  indisputably  part.  There* 
£ire  no  doubt  arose,  as  to  the  bequest,  by  matter  out  of  Ae 
will;  but  the  intent  was  to  destroy  the. force  of  the  written  will, 
rand  overturn  the  plain  words  of  it  by  parol  evidence  only;  and 
not  to  obviate  or  take  off  an  implication^  which  mightor  s^ght 
not  take  place,  and  yet  the  words  of  the  wiD  have  their  foit^ 
[  161  ]  .and  operation ;  nor  was  it  to  answer  any  rule  or  construction' 
of  equity  arising  upon,  or  consistent  with  the  words  of  the 
w31,  but  to  control  and  take  away  a  plain  devise  and  express 
gift  to  the  co-executor,  - 

Pronto  for  re-  Nor  do  I  apprehend  that  either  of  these  cases  (z)  dashes  with 
piiedbypana,    tb^  resolutions  that  have  been  made,  as  to  admitting  parol 

(2)  t  Vcrn.  506.    2  Fhem.  SB4.    «  Wil,  €2b.    {lEq.  Ca.  Abr.482.    1  Vci. 
J  251.  - 
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mdmoe  on  agseemaiite  respeetang  lands;  thoee eases  depend- 
ing vpon  anDtber  principle,  mss.  that  of  the  jiirisdiclion  cf 
equity  where  there  is  fraud*  As  where  an  agreement  for  a 
jpof&rtgB^e  was  drawn  by  the  nK^rtgagee,  the  mortgagor  being 
aide  lo  write  his  meak  only*  and  tib«e  mortgagee  omitted  to 
ineert  a  covenant  for  redemption ;  in  w|iidi  case  («)»  on  a  biH 
of  foreclosure^  the  court  permitted  the  mortgagor  to  read 
evidence  to  shew  the  omission. 

So  (fi),  where  a  luortgage  was  dr»wn  into  two  deeds,  one  an  imetuion  u 
absolute  conveyance^  the  other  a  defeasance;,  and  the  mort-  tmeethewHtl^ 
gagee'  omitted  to  execute  the  defeaaaBce,  the  mortgage  watf'''"'^ 
permitted  to  shew  die  mistake  (b)« 

Again  (c\  where  an  absolute  conveyance  was  made  for  a  sum  ^mmh^  h/"  l«- 

^  ,    .  •        .  ,      .         ,     i.  '«^  ^^  «^ 

of  money,  and  the  person  to  whom  it  was  made,  mstead  of  9okue  amve^- 

entering  and  receivmg  the  profits,  demanded  interest  for  his  ^!^^^ll^^^ 


money  and  had  it  paid  him;  this  was  admitted  as  evidence  to 
exidain  the  nature  of  the  conveyance.  For,  in  such  cases,  the 
proof  of&red  is  not  considered  as  a  variation  of  the  agreement 
hot  explanatory  only  of  what  it  was  meant  to  have  been :  and 
Ae  allowing  any  other  constractioii  upon  the  Statute  of  Frauds 
and  Perjuries^  would  be  to  make  it  a  guard  and  protection 
to  fraud,  instead  of  a  security  against  it,  as  was  the  intenttoii 
of  it. 

(a)  J^ffmu  ?•  Steiton,  3  Atk.  389.  note  (M).      And    tee   1  Vem.    108. 

Pre.  Cha.  104.    [Et  vide  Bod.  Co.  «  Freem.  180.— £<!.] 

Litt  922  b.  n.  9.^Ed.}  (c)  Ibid.  [Et  vide  ante,  1 15  a,  126| 

(6)  3Atk.  389.    MaxweU  v.  Mm*  note  (P>— fill.] 
itigmf  Pea.  Cha.  5SS.     [Ajite,  itfl^ 


(B)  So  fMol  evidsoee  wttl  be  aAooStled  te  esplsto  tfati  a  de^it  of  deeds 
WW  1^  way  of  viortgage ;  bat  it  will  always  be  preferable  to  haTO  a  niMiid*  ^^^^' 
nadam  in  writing,  shewing  the  contract  between  the  parties^  rather  than 
catering  the  transaction  to  depend  on  loose  averments.  The  subject  of  eqnit- 
able  Qortgages  will  be  more  fully  treated  of  in  a  snbseqoent  page,  1049. 
Parol  evidence  will  also  be  admitted  to  shew  that  a  mortgage  is  subsistiogi 
althoogh^the  mortgagee  may  have  been  in  possession  upwards  of  twenty  years. 
See  post,  382,  3. 
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Secret trtuii  Mi      Another  exception  (d)   likewise  deseryes  our  attention  in 

9%  fact  qf  deedf  '_,  ^i»  t  '  *•*  *' 

tut  admitted  b^  Speaking  of  this  Statute,  and  tiiat  is,  in  cases  of  secret  trusts 

he  ffroved^^     ^^  estates  that  do  not  appear  upon  the  face  of  the  deeds 

f^^  whereby  they  are  conveyed,  but  are  admitted  by  the  trustee ; 

Ji  152  J      for  such  cases,  being  out  of  the  mischiei^  are  considered,  in 

equity,  as  not  having  been  ih  contemplation  of  the  legislature 

on  passing  th^t  statu^. 

Thus,  where  one  had  made  a  mortgage  in  fee  to  A.  (e),  and 
it  was  expressed  to  be  in  consideration  of  700Z.  paid  by  A.  and 
C.  pretended  the  money  was  advanced  by  D.  his  wife's  first 
husband,  and  belonged  to  her  as  his  executrix.  On  a  bill  of 
interpleader,  filed  to  determine  to  whom  the  money  should  be 
paid,  the  question  was,  whether  C.  should  be  admitted  to  read 
the  examination  of  his  witnesses,  to  prove  his  wife's  interest  in 
the  mortgage-money,  upon  tiie  ground  tiiat  this  was  a  trust 
which  arose  by  impUcation  of  law,  and  was  excepted  out  of 
the  statute?  But  it  was  contended,  on  the  other  side,  that 
this  imported  to  be  a  mortgage  for  money  paid  by  A«  and  that 
though  a  trust,  which  resulted  by  impUcation  of  law,  was  out 
of  the  statute,  yet  that  trust  must  arise  upon  the  &ce  of  the 
deed  itself,  and  that  if  inquiry  was  made,  upon  parol  proof, 
whose  money  it  was,  this  was  in  the  teeth  of  the  statute ;  and 
the  case  of  Kirk  v.  Webb  was  cited,  wherein  it  was  decreed, 
that  an  estate  cannot  be  made  a  trust,  by  proving  the  money 
laid  out  upon  it,  to  be  such  an  one's  or  such  an  one's.  Sedper 
Justice  Powell,  I  will  not  hinder  you  from  reading,  for  though, 
at  law,  it  is  not  to  be  allowed,  where  a  jury  may  be  inveigled 
by  that  which  is  not  proper  evidence,  yet  here  is  no  such 
danger.  And  the  proofi  were  read,  but  tt\e  Justice  would 
not  decree  the  trust.  - 

Mmrtfitforneed      There  is  no  necessit|r  for  the  mortgagor,  or  his  represents- 

99t    join  •*^-  -ii  1  n  t^* 

trtm^er  ef  tives,  to  concur  With  the  mortgagee  m  the  assignment  of  bis 
"ww^V  (c)  5   security  to  a  new  mortgagee.    An  equally  valid  transfer  of  the 

(d)  Hampten    v.    Spencer,   sapra,         («)  Newton  v.  PrestMi   Pre.  Clit. 
[145,  and  note  (¥).—£<!.]  103. 

DenrahU  that  (C)  In  the  transfer  of  a  mortgage  tiie  debt  is  tbc  principal  object ;  for,  per 
•koM^n  in  ^'^  Lougbborough,  in  die  case  onUuttkewi  r.  IValwgn,  4Vcs.  US,  "IT"* 
irai^fer^ 
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lasta 


debt  and  security,  may  be  made  by  the  mortgaged  aloney  by 
his  assigning  in  the  same  deed  the  mortgage  debt,  and  the  be- 

real  transaction  is  an  assignment  of  a  debt  from  A.  to  B. ;  bat  that  debt  is 

collaterally  secured  npon  a  real  eatate.    The  debt  therefore  Is  the  principal 

thing/'    It  is  not  in  any  case  abeolntely  necessary  in  the  simple  transfer  of  a 

mortgage  that  the  mortgagor  shoidd  be  made  a  party  (9  Ves.  t69),  it  ivUl,  how- 

ever,  be  always  desirable  to  obtain  his  concurrence  when  it  can  be  done,  as        » 

liimishing  an  admission  on  his  part  that  the  sum  still  remains  unpaid ;  for, 

aa  an  assignee  is  entitled  only  to  the  sum  actually  remaining  due  npon  the 

mortgage,  and  not  to  what  may  appear  to  be  due  npon  the  face  of  the  deed, 

he  will  otherwise  be  liable  to  be  defrauded  by  the  mortgagee  by  paying  a 

greater  sum  than  remains  due.    To  use  the  words  of  Lord  Loughi>oroagh  in 

the  above  cited  case,  *'  It  was  supposed  that  in  practice  there  is  no  occasion 

to  usake  the  mortgagor  a  party,  and  in  some  cases  it  may  not  be  possible  to 

anke  bim  a  party  to  the  assignment,  and  to  hold  that  the  assignee  of  a  mort* 

gage  is  bound  to  settle  the  accounts  of  the  person,  from  whom  he  takes  the 

assignment,  wonld  tend  to  embarrass  transfers  of  mortgages.    I  have  got  all 

the  information  I  could,  and  I  think  I  have  got  the  best.    The  result  is,  that       [  153  J 

persona  most  conversant  in  conveyancing  hold  it  extremely  unfit  and  vei^ 

rash,  and  a  very  Indifferent  security,  to  take  an  assignment  of  a  mortgage 

withoat  the  privity  of  the  mortgagor  as  to  the  snm  really  due-"    And  again 

in  the  same  page,  '^  No  conveyancer  of  established  practicje  would  recommend 

it  as  a  good  title  to  take  an  assignment  of  a  mortgage  without  making  the 

mortgagor  a  party,  and  being  satisfied  that  the  money  was  really  due."— A 

▼ariety  of  forms  of  transfers  or  assignments  of  mortgage  will  be  added  in  «. 

the  Third  Vohmie. 

Where  the  mortgagor  is  a  party,  he  is  sometimes  requhred  to  enter  into  a  When  niw  «o- 
fresh  covenant  for  payment  of  the  money  to  the  assignee ;  but  as  he  has  already  ^^^^^  li'^mt^ 
coTcnanted  in  the  mortgage  deed  to  pay  the  money  to  the  mortgagee,  his  acpessory* 
evecntors,  administrators,  and  assigns,  and  as  by  his  being  a  party  to  the 
deed  he  expressly  acknowledges  the  assignee  to  be  the  assignee  of  the  mort- 
gagee,  this  covenant  may  be  dispensed  with.    Where,  however,  the  mort- 
gagor is  dead,  and  his  heir  consents  to  join  in  the  transfer,  such  a  covenant 
would  be  an  additional  security  to  the  assignee,  and  may  therefore,  with  great 
propriety,  be  inserted.    But,  it  Is  to  be  observed,  that  this  covenant  by  the 
heir  will  not  make  his  personal  estate  first  liable,  it  being  considered  only  as 
na  additional  and  collateral  security.    See  Bagoi  v.  OughtM^  l  P.  Wms.  547. 
Evdym  ▼.  £ae<ya,  S  Ibid.  659.   Ante,  92  a,  note  (L).  Slu^to  y.  SOu^fto^  cited 
1  P.  Wms.  664. 

If  neither  the  mortgagor  nor  his  heir  join  In  the  transfer,  notice  of  the  Notice  of  troMB' 

■MHlgage  should  be  given  to  them  by  the  assignee,  as  otherwise  payment  by  ^"'  ^^  "mt^* 

f ttrof*. 
the  noitgagar  or  hb  heirs  to  the  mortgagee,  whether  of  principal  or  interest, 

will  be  good,  notwithstanding  the  assignment.    MtUthewe  v.  ffUavya,  4  Ves« 

118.    And  although  the  premises  be  situated  in  a  register  county,  and  the 

aiiigmnent  be  duly  registek^d,  yet  actual  notice  of  the  transfer  should  1)e 

given  to  the  mortgagor;   for  registration  will  not   be  a  sufficient  notice* 

WUUau  ▼.  Sorrdif  4  Ves.  389«    Such  notice,  however,  will  not  be  necessary 

to  the  validity  of  tfa^  assignment.    Jtmes  v,  QibbMi,  9  Ves.  41l« 
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Befit  df  nB  oenrenaBfo  md  remedtes  ft«  d^euskig'aiifl  reeoferin^ 
the  same,  and  Aen  assigning  or  twnsferring  ^  mortgaged 
liands  to  the  new  mortgagee,  subjecf  to  such  equity  of  redemp- 
tion, upon  non-payment  of  the  mortgage  money  and  interest 
by  the  mortgagor,  his  heics,  executors,  admmt^ators,  or 
assigns,  as  the  estate  was  liable  to,  under  and  by  virtue  of 
the  proviso  for  redemption  in  the  ori^al  mortgage ;  and  this 
is  the  usual  practice  where  the  mortgagor  or  his  represents^ 
tives  are  out  of  the  way,  or  incapable  of  concorzing. 

wtU»  mori'  But  if  the  mortgagee  be  in  possession,  the  consent  of  the 
pos8e9$ion;  and  mortgagor  is  requisite  to  secure  the  mortgagee  against  account- 
nSe  himfi^  ^  ^^^  ^^  rents,  subsequent  to  the  assignment;  but  if  the 
ac^muing/or  mortgagee  is  not  in  possession,  the  only  difl^renee  to  him, 
reiUs.  between  an  assignment,  with  the  concun*ence  of  the  mortgagor 

or   his  representative,  and  one  without,  wiU  be  his  being  a 

party  to  any  fiiture  bill  for  redemption  in  the  latter,  and  not  in 

the  former,  case,  which  seems  of  little  moment,  where  he  has 

no  rents  or  profits  to  account  for ;  and  the  assignment  is  for  the 

whole  principal  money  then  remaining  due ;  and  the  difference 

[  154  ]      to  the  assignee  seems  to  be,  that  any  arrear  of  interest  paid  by 

Mortgagor  noi   him^  on  the  transfer  of  the  security,  without  the  concurrence 

cannot  be  priH'  of  the  mortgagor,  will  not.be  considered  as  principal  money, 

v^*  carrying  interest  (0) ;  but  he  will  only  be  entitled  to  it  as  mere 


Cf  turinng  ar-     \l>)  Althengh  it  be  a  rate  with  respect  to  mortgages  that  arrears  of  i 
ru^UUo^'prin*  ''"^  "^^  ^  coBsidettd  as  principal  at  the  pleasure  of  the  mortgagee,  yet  if 
eipal,  the  mortgagor  be  a  party  to  the  transfer,  snch  arrears  will  become  principtl) 

as  being  in  the  nature  of  a  farther  snrn  advanced  by  the  assignee  on  befaaif  of 

the  mortgagor,  and  the  same  was  formeriy  considered  to  have  becin  the  case, 

although  he  were  not  a  party,  if  the  arrears  due  were  actually  and  ImAfd^ 

paid  by  tl^  assignee.    See  SmtM  ▼.  Pemberton^  1  Ch.  Ca.  67.    An»n.  fib.  f5& 

Macclesfield  ▼.  Ft/Zon,  iVera.  168.  (contra  semb.  Asketdiurtt  v.  Jame$,  3  Atb 

sri.)    Ghdtmm  v.  flcndbmnr,  2  Ibid.  135.    Bat  by  Lord  Loagfaboroiigfa  in 

MaUktw  V.  fPotoyn,  4  Yes.  118.  1S8.  it  is  now  perfectly  settled,  that  as  be* 

tween  the  mortgagee  and  persons  claiming  under  him,  witfaxratthepri^tyof 

the  mortgagor,  they  cannot  add  to  what  is  due,  settle  the  ascount^  or  tor* 

interest  into  priueipaL 

Second  mart'         And  it  seems  necessary  in  a  case  of  tins  kind,   when  there  is  a  seeoni 

joht  in  tranrfer  ^o'tgage,  and  the  first  mortgagee  is  about  to  traiisft^r  his  seonrity  to  a  third 

ofjini  tnori*     person,  that  the  second  mortgagee  should  join  in  the  transfer  of  the  fin* 

gagef  whau       mortgage ;  for  if  there  be  any  interest  in  arrear  on  the  &t^t  charge,  thai  cannst 


interest  not  carrying  any  interest  at  ally  and  wiD,  dierefore, 
lose  interest  upon  so  much  as  he  shall  so  advance  in  discharge 
of  any  arrear  of  interest  .at  the  time  df  the  transfer,  and  that  Mortgager  not 
the  account,  as  taken  between  him  and  the  old  mortgagee,  as  aecmau  h^twem 
to  the  money  remaining  due  on  the  mortgage,  at  the  time  of  JSSScb)!!^ 
the  assignment,  will  not  be  condusive  on  the  mortgagor  or  his 
representatives,  but  it  will  be  a  matter  to  be  proved  in  a  bill 
for  redemption  (/)• 

(/)  Vide  Eq.  Ca.Abn  S«8,  c.  8.      «t  IfflttikoM  v.   ITolwjfii,  iiifr»  [904. 
S  £q.  Ca.  Abr.  594,  c.  3.    3  Atk.  271.      953,  4,  5.— fid.] 


be  converted  into  principal  as  against  tbe  second  mortgagee  witboet  bis 
eoncorrence.    J>Hflf$  ▼.  Cragg$,  t  Eden  Rep.  SOO. 

IC  is  farther  observable^  that  althoogb  there  may  not  be  any  thing  unfair,  AgreemaU  t» 
mot  perliaps  illegal,  in  taking  a  covenant  originally,  that  if  interest  be  not  mortgage  deed 
pwd  at  the  end  of  the  year,  it  shall  be  converted  into  principal,  yet  courts  ^l^l^l^^^ 
of  Eqn&ty  vrill  not  pennit  it,  1st  becanse  a  mertgagee  cannot.oiiginaily  sti*  ef  yew,  had* 
pnlate  for  a  colteteral  advantage ;  and  Sd.  because  it  has  a>  tendency  to  usury, 
although  it  be  not  usury  in  itself.    Chambere  v.  GoUipm,  9  Ves.  271. 
'  (E)  Confirmed  by  the  present  Chancellor  in  the  case  of  Chomhere  v.  Goldim,  Mwtgagvrfhaw 
9  Ves.  264.  it  being  there  held,  that  an  assigmneat  of  a  mortgage,  witinrat  ^ff^cted  by  oc- 
the  intervention  of  the  mortgagor,  will  be  subject  to  the  account  between  the  moi^^^i*^  ^mf 
B^ortgagor  and  mortgagee*    So  in  Corop  v.  JoAastoae,  2  Scfa.  &'Lef.  296,  it  was  oisigmee. 
held,  that  a  statement  in  an  assignment  of  a  mortgage  that  so  much  is  due  for 
principal  and  so  much  for  interest,  ^11  conclude  a  mortgagee,  though  not  the 
mortgagor,  unless  he  be  a  party  to  the  assignment    In  another  report  of  the 
CPMe  of  Goldwm  v.  CAaai^s,  1  Smith*  25t«  it  was. stated  that  in.geperal  the 
assignee  must  take  upon  his  own  risk  the  correctness  of  the  sum  computed  to 
be  due  from  the  mortgagor  to  the  nwrtgagee ;  but  that  if  the  mortgager  make 
no  objection  to  the  demands  for  a  length  of  time,  and  deab  with  the  assignee 
€(  die  mor^agee  without  objecthig  to  the  account  of  the  original  mortgafee, 
he  ttmoot  have  a  decree  to  snwharge  and  falsify  against  the  assignee,  but  must 
iieiort  for  redreas  to  the  original  mortgagee,    s  Aod  it  was  there  also  stated 
Aat  accounts  settled  and  signed  cannot  be  falsified  except  for  error ;  but  if 
error  be  manifest  the  court  will  correct  it,  notwithstanding  any  stipulation 
between  the  parties.    Hie  error,  however,  must  be  beneficiany  charged  in  Ihe 
bill,  and  proved,  otherwise  the  court  will  net  open  die  aeoount.   In  Langet^it^ 
y,  Feamkkf  10  Ves.  405,  cited  mfira^  297,  the  copMt  opened  die  account,  he*' 
fanse  the  mortgagee  had  taken  a  poondageas  receiver* 
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CHAP.  VII. 

OF    THE    INTEREST    OF  A  MORTO/kGOR    IN    THE  PREMISES 

MORTGAGED  BY  HIM. 

CfmartgagQf'$  aS  8oon  as  the  estate  of  the  mortgagee  is  created^  which  is 
foMit.  '  ^^^  done  either  by  lease  and  release,  bargain  and  sale,  or  fre- 

quently by  creation  of  a  term  for  years  in  the  premises,  he  may 
immediately  enter  upon  the  lands,  but  subject  to  be  dispos- 
sessed upon  performance  pf  the  condition,  by  payment  of  the 
mortgage  money,  at  the  day  limited  (a).  The  usual  way, 
therefore,  as  hath  been  said,  is  to  agree  that  the  mortgagor 
shall  hold  the  land  till  the  day  assigned  for  payment,  and  that 
the  mortgagee  shall  not  intermeddle  with  the  possession  until 
default  therein.  And,  in  case  of  failure,  whereby  the  estate 
becomes  abi^lute,  the  mortgagee  may  enter  upon  it,  and  take 
possession  without  any  possibility,  at  law,  of  being  afterwards 
evicted  by  the  mortgagor. 

«  « 

V 

Same*  Some  doubts  have  arisen,  what  estate  the  mortgagor  has  in 

the  land  from  the  time  of  making  the  mortgage,  under  such  an 
agreement  that  the  mortgagee  shall  not  intermeddle  with  the. 
possession  until  default  of  payment ;  whether  he  be  lessee  for 
80  many  years,  or  only  in  as  tenant  at  will,  or  by  sufferance. 
And,  in  the  case  of  Powseleyr.  Blackman  (b),  where  amort- 
gage  was  made  by  bargain  and  sale,  with  a  proviso  and  agree* 
ment  between  the  parties  that  the  mortgagee,  his  heirs  or  as- 
signs, should  not  intermeddle  with  the  actual  possession  of  the 
premises,  or  perception  of  the  rents  thereof,  until  default  of 
payment,  which  was  to  be  made  at  the  distance  of  some  years. 
It  was  held  by  the  court,  that  he  was  tenant  at  will ;  a  dis-^ 
tinction  being  taken  between  this  agreement  and  an  agreement 
with  the  mortgagee,  that  he  should  enjoy  it'  during  those 
years  (c) ;  for  the  latter  would  have  amounted  to  a  lease  for 
years. 

(a)  SBla.C«m.  158. 

{b)  t  Cro.  659.    IS.  C.  Bridgm.  Rep.  It.— f^^*] 

(c)  5  Hen.  7. 1.    fl  Hen.  7. 36. 


THE  PREMISES  MORTGAGED  BY  HIM.  155o 

Bttt  although,  primd  faciei  there  is  a  resemblance  between  Mor(gagor  md 
the  estate  of  a  mortgagor  left  in  possession  of  the  premises  diatinguUhed ; 
under  such  an  agreement,  or  otherwise,  and  a  tenancy  at  will ; 
yet,  upon  a  minute  and  accurate  inspection,  a  clear  distinction 
will  be  found  between  these  interests ;  and  also  between  the 
case  of  a  mortgagor  in  actual  possession,  and  one  who^under- 
Jets  to  tenants;  for,  by  the  agreement  understood  between  the      [  156  ] 
mortgagors  and  mortgagees,  the  latter  stipulate  to  receive  in- 
terest, the  former  to  keep  possession ;  but  no  rent  is  reserved 
from  the  mortgagor,  nor  is  he  entitled  to  notice  to  quit ;  he  former  wa  en- 
hath  not  even  a  right  to  the  emblements,  each  of  which  are  ment*.  Et  vide 
properties  appertaining  to  a  tenancy  at  will  in  the  strict  sense  jjj^  J"/^'. 
of  the  word ;  and  the  reason  is,  because,  in  this  case,  the  crop 
as  well  as  the  land,  is  a  security  for  the  debt.    But,  in  both  "^^  *• 
cases,  even  the  similitude  ceases,  if  there  be  an  under-tenant ; 
for  there  can  be  no  such  thing  as  an  under-tenant  to  a  tenant 
atwiU;  such  demise  being,  in   itself,   a  desertion,  which,   in' 
law,  amounts  to  a  determination  of  the  will  (a). 


(A)  Many  respectable  opiniana  affirm,  that  at  tliis  day  there  cannot  be  (jf  tenancy  nt 
aoch   an  estate  as  a  tenancy  at  will.    It  seems  certain  that  such  an  estate  ^^  "•"'  exiMtu 
cannot  arise  withont  an  express  grant  or  contract.    Bnt  all  that  the  decided 
cases  have  determined  is,  that  what  was  formerly  considered  to  be  a  tenancy 
at  wiU,  is  now  a  tenancy  from  year  to  year.     Vide  Watk.  Elem.  of  Conv. 
p.  6.     Claytim  ▼.  Blaketfy  8  T.  R.  S. 

A  mortgagor,  thoagh  acconnted  for  many  pnrposes  a  tenant  at  will,  is  so  Mortgagor  i$ 
by  implication  only,  and  in  a  secondary  sense,  for  the  mortgagor  may  assign  ^^.fj^  tenant  ai 
or  cooTcy  his  estate  subject  to  the  mortgage ;  bnt  an  actual  tenant  at  will 
has  oot  any  assignable  interest.  It  has  been  said,  that  there  is  an  implied 
agreement  between  the  mortgagor  and  the  mortgagee,  that  the  mortgagor 
Shan  hold  as  tenant  at  will  to  the  mortgagee,  paying  the  interest  from  time 
to  time,  and  principal  when  called  for.  If  the  mortgagor  be  tenant  at  will 
he  will  be  entitled  to  the  rents  and  profits  till  that  will  be  determined ;  and 
whenever  the  will  may  be  determined,  it  cannot  have  relation  back  to  a  former 
time,  because  that  would  be  by  a  subsequent  act  to  make  an  estate  tortious, 
which  was  ri^^tful  at  the  time  it  existed.  That  a  mortgagor  has  frequently 
been  called  a  tenant  at  will  to  the  mortgagee  both  in  courts  of  law,  and  in 
coarta  of  equity,  is  undoubtedly  true ;  but  it  is  an  inaccurate  expression,  and 
it  was  nsed  when  it  was  not  material  to  settle  what  his  powers  or  interests 
were,  nor  to  ascertain  with  any  great  precision  in  what  respects  he  did,  and 
in  what  respects  he  did  not,  resemble  a  tenant  at  will.  In  the  old  cases  lie 
if  called  a  tenant  at  will,  a  tenant  by  sufferance,  a  receiver,  an  agent,  and  in 
«ie  Que,  a  servant  to  the  mortgagee,  l  H.  Bl.  117.  In  Keeck  v.  Hall,  Dong.  St. 
the  coonsei  for  the  defendant  called  him  the  agent  of  the  mortgagee ;  and  Lord 

Vol.  I.  O 
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jToftjiVM-  rfit-^    In  such  case^  it  seems^  the  mortgwee  may  cctudder  the  mort-^ 


Maiufii6KI  atated  Irim  to  be  tenant  at  will  to  som^  purposes,  bat  not  to  others  9 
and  in  a  sabseqnent  case  {Moss  t.  Gotttmore,  Pong.  S88«  Post,  174»  5,)  hta 
Lordship  said,  a  mortgagor  was  not  in  reality  a  tenant  at  will  to  the  mortgagee  ; 
for  he  did  not  pay  him  rent,  he  was  so  only  qUodan  modo.  Nothing  was  more 
apt  to  confoond  than  a  simUe*  When  the  court  or  counsel  called  a  mortgagor  » 
tenant  at  will,  it  was  barely  a  comparison.  He  was  Uhe  a  tenan  t  at  will*  The 
mortgagor  received  the  rent  by  a  tacit  agreement  with  the  mortgagee ;  bnt  the 
mortgagee  might  pat  an  end  to  this  agreement  when  he  pleased.  See  the 
learned  anther's  quaere  on  this  passage  in  his  note  (d),  p.  174,  post,  and  the 
Editor^s  notes  there.  That  a  mortgagor  is  not  a  receiver  was  clearly  explained 
by  the  Lord  Chancellor  in  WUson  Ex  parte,  t  Ves.  it  Bea.  155.  His  Lordships 
words  are,  *^  a  mortgagee  never  can  in  this  coart  make  the  mortgagor  aceoant 
for  the  rents  for  the  time  past :  there  is  not  an  instance,  that  a  mortgagee 
has  per  direclum  called  upon  the  mortgagor  to  account  for  the  rents*  The 
consequence  is,  that  the  mortgagor  does  not  receive  the  renta  for  the  mort- 

Mortgagw  U  Mr.  Justice  Boiler's  observations  on  this  subject  are  very  sensible  and  inge« 
dMtoiD  'aoT'L  "^^""v  ^°^  ought  not  to  be  omitted  in  the  explanation  of  a  subject  on  which 
sufferance^  nor    there  appears  to  have  been  so  much  contrariety  of  opinion  and  perplexity  of 

receiver^  nor       expression.    Whenever,  he  observes,  it  is  necessary  to  decide  the  qoestion 

a/tent  but  mori'  ^  1  ^  -■ 

raror     a  dki-  ^^^^^^^  ^^  mortgagor  and  mortgagee,  it  seems  quite  sufficient  to  call  them 

ratitT    disiinet  so,  without  having  recourse  to  any  other  description  of  men,  or  to  what  they  are 

fromoOykming  ^^^  y^^^  q„I  |f  ^  likeness  must  be  found,  a  mortgagor  is  as  modi,  if  not 
a  unity  of  poS'  7-00  ' 

session  and  title  '"^'^  1^^®>  *  receiver  tlian  a  tenant  at  will.  In  truth  he  is  not  either.  He 
wUkmortgagee,  is  not  a  tenant  at  will,  because  he  is  not  entitled  to  the  growing  crop» 

after  the  will  is  determined.  He  is  not  considered  as  tenant  at  will  ia 
those  proceedings  which  are  in  daily  use  between  a  mortgagor  and  mort- 
gagee, namely,  in  ejectments  brought  for  the  recovery  of  the  mortgaged 
[  15741  1  luids.  If  he  were  tenant  at  will,  the  demise  could  not  be  laid  a  day  an- 
tecedent to  the  determination  of  the  will  (vide  Goodtitte  y,  Herbert,  4T.ft« 
680.)  But  it  is  every  day's  practice  to  lay  the  demise  on  a  day  long  before 
there  has  been  any  actual  determination  of  the  will,  sometimes  back  to  the 
time  when  the  mortgage  became  forfeited,  and  no  objection  has  ever  been 
made  on  that  acconnt.  He  is  not  a  receiver ;  for,  if  he  were,  he  would  be 
obliged  to  pay  all  the  rents  and  profits  to  the  mortgagee,  which  is  not  the 
case.  Two  things  which  differ  from  each  other  in  any  respect  cannot  be  the 
same;  therefore  he  is  neither  a  tenant  at  will  nor  a  receiver.  Nor  is  it  neces- 
sary that  lie  should  be  so ;  for  a  mortgagor  and  mortgagee  are  characters  as 
weU  known,  and  their  rights,  powers,  and  interests,  as  weU  settled  as  My  tn  the 
law.  The  possession  of  the  mortgagor'is  the  poMcssion  of  the  mortgagee,  and 
as  to  the  inheritance  they  have  but  one  title  between  them*  Birch  T,Wrighif 
IT.R.383. 
Present  view  1^  Hence  therefore  it  appears  to  be  altogether  unnecessary  to  hunt  through  a 
^r2f^Sil '*if«!^"  ^®**''''*^*T  of  technical  terms,  to  affix  on  the  mortgagor  a  more  appropriate 
/mat,  oame  than  the  one  he  at  present  bears,  beug  fas  itself  a  denomination  indica- 

tive of  his  character,  and  well  understood.    Upon  the  execution  of  the  Goa« 
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1M)!«0Cft  Itf  wIMl  tlie  aoitgage  ift  oneated^  tiie  legal  firaehold  and  Infaerttance,^ 
^  the  legal  estate  for  Uie  tana,  ol  yaafa  created  by  the  niort|[>agey  becomes 
iowediately  vested  iti  the  mortgagee,  subject  to  the  condition  or  proviM  for 
vedeaiplioD.  9  Edeo^  980.  But  the  actual  occupation  and  possession  of  the 
lands  is  nctw  never  (ezeept  in^be  case  of  Welch  mortgages)  given  to  the  mort- 
jagne.  Oa  the  contrary,  a  dense  Is  usually  inserted  at  the  end  of  the  mort- 
gage dee<|,  that  until  defisuU  ia  made  in  payment  of  the  mortgage  money,  or 
(^  Urn  Mismif,  the  mertgtfgor  shall  retain  the  possession  and  receive  the  rents. 
Thia  clause  is  meiely  the  expresskm  of  what  formerly  was  tacitly  hnpliedi 
But  these  ia  anpther  tadt  understanding  between  the  mortgagor  andmort^ 
gagee,  namely,  that  although  the  flM>rtgagov  is  pennitted  to  collect  the  rents 
In  the  nature  of  a  receiver,  yet  so  long  as  he  pays  the  interest  he  is' not  to  be 
noeoest^blefor  the  rents  to  the  mortgagee.  It  ie  true  the  mortgagee  may  put 
an  end  to  thk  arrangement  and  receive  the  rents  himself,  if  the  interest  be 
•at  legolasiy  paid,  but  not  otherwise  (It  Is  presumed);  fortiie  mortgage  is 
given  to  secure  the  payment  of  interest,  and  not  to  Insure  the  receipt  of  rents ; 
and  in  «»  csatowifia  court  ef  E^fuity  make  the  mortgagor  account  to  the 
UMftgagee  iir  rcntswhick  be  has  received  in  time  past.  ffUsoa  Bx  paries 
tVes.4cBea.9flS. 

The  eld  doctrine  of  the  eenrts  placed  the  mortgagor  in  a  vety  disadvao-   Mortgagor's 
tageous  light    It  considered  hhn,  after  forfeiture  of  the  condition,  as  having  ^f^'^  ,f  ^«^ 

OHM*  SQttl.y. 

b«t  a  meve  right  to  reduce  the  estate  back  to  his  own  possession  by  payment 
e(F  the  nionej^.    But  it  is  now  established,  that  the  mortgagor  has  an  actual 
«ttate  in  equity,  both  the  equitable  freehold  (1  Atk.  60S)*and  the  equitable 
iaheiltance  (l|  Ves.  SS4);  which  latter  may  be  devised,  granted,  and  en* 
tailed  (in|Va,  €51, 9,  S)  i  that  the  entails  of  it  may  be  barred  by  fine  and  re« 
coveiy,  apd  timt  tiiere  may  be  a  possMtttf/rairis,  and  a  tenancy  by  the  curtesy, 
hut  no  tenancy  in  dower  of  such  an  estete.   i  Atk.  603.   In  short, ''  the  person 
entitled  to  the  equity  of  redemption  is  in  equity  considered  as  the^otrn^r  of ' 
the  estate ;  it  descends  to  hb  heir ;  may  be  the  subject  of  settlement  or  will, 
may  be  limited  in  the  same  manner,  and  those  limitations  barred  in  the  came 
Manner,  as  those  of  the  legal  estate ;  the  mortgagee  being  but  a  mere  incnm- 
braneer  i*  per  Lord  Manners,  9  Ball  &  Bea.  40S.    At  law,  however,  the  raort- 
H^igiaa  holds  the  possession  of  the  hmd  and  receives  the  rents  by  the  p^mdssUm 
ef  the  mortgagee,  la  whom  the  legal  estate  of  freehpld  is  vested  to  prevent 
UB  aiieyanoe,  and  who  may  by  ejectment,  without  giving  any  notice,  recover 
the  aetnal  possession  and  obtain  the  receipt  of  the  reuts  and  profits.    Butl. 
Co.  litt  905  a.  n.  l.  s.  8.    Infra,  160, 175,  ta  notis ;  and  see  the  observations 
of  Lords  MaasfieM  and  Kenyan,  in  note  (P),  post,  166 ;  and  the  conclusion  in 
aale(I),  infta,  1035. 

Since  the  last  edition,  this  subject  has  undergone  considerable  discussion  Ijde  view$  of 
imd  refinement,  both  in  the  courts  of  law  and  equity,  as  also  in  the  chambers  y^^  Jnd/ui^v 
of  the  conveyancer. 

Sii  Thomas  Plumer,  M.  R.  in  the  late  case  of  Ckobnondeley  v.  Clinton^  InequUy.^ 
t  Jac.  Si  Walk.  183,  adopting  Mr.  J.  Butler's  observations,  remarked,  tliat  the 
telatien  between  mortgagor  and  mortgagee  was  perfectly  anomalous  and  8ui 
gmeri»m  It  was  a  contract  of  a  peculiar  nature,  by  which,  under  certain 
oeiiditions,  the  mortgagee  became  the  purchaser  of  a  security  and  pledge,  to 
Md  for  Ua  own  use  and  benefit*    He  acquired  a  distinct  and  Independent 
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beneficial  interest  in  the  estate ;  be  had  always  a  qualified  and  limited  lighl^ 
and  might  eventnally  acquire  an  absolate  and  permanent  one  to  take  posses** 
sion,  andhe  was  entitled  to  enforce  his  right  by  an  adverse  snit  in  taotlafls 
against  the  mortgagor ;  all  which  conld  never  take  place  between  trustee  and 
■eneui  que  tnut.  They  had  always  an  identity  and  unity  of  interest,  and  were 
never  opposed  in  contest  to  each  other.  %  Jac.  &  Walk.  183.  So  in  Chruto* 
pher  V.  Sparke^  ib.  234,  his  Honour  further  remarked,  that  the  argument  of 
there  being  a  tenancy  at  will,  arose  from  a  mere  fiction ;  for  there  was  no 
actual  tenancy,  no  demise,  either  exprestf  or  implied.  The  mortgagor  had  not 
even  the  rights  of  a  tenant  at  will ;  he  might  be  turned  out  of  possession  with- 
out  notice,  and  was  not  entitled  to  emblements.  It  was  only  quodam  mod^  a 
tenancy  at  will,  as  Lord  Mansfield  said  in  one  of  the  cases  (JIfess  v.  GdUimore, 
1  Doug.  269.  279);  the  relation  of  mortgagor  and  mortgagee  wa»  peculiar;^ 
in  a  court  of  equity  the  former  was  considered  as  the  owner;  and  that  was 
the  nature  of  the  contract  between  them ;  the  tacit  agreement  was,  that  ha 
was  to  be  owner  if  he  paid  tiie  money* 
At  lorn*  ,    At  law  it  was  in  a  late  case  said,  that  a  mortgagor  in  actual  possession  of 

the  estate  may  properly  be  described  as  the  nMrtgage^s  tenant.  He  is  in  poa- 
sesslon  of  premiseiB  whereof  the  legal  title  and  interest  Is  in  another,  and  in 
possession  by  the  permission  and  sufferance  of  that  other.  He  is  therefore  in 
a  court  of  law,  within  the  strict  definition  of  a  tenant  at  will,  and  if  he  be 
described  in  a  declaration  as  tenant  to  the  plaintiff,  proof  of  a  mortgage  deed 
between  them  will  fully  satisfy  that  description.  Partridge  y.  Bere^  1  X>ow« 
Si  Ry.  273.  In  this  cave  Mr.  J.  Bayley  observed,  that  a  court  of  law  knew 
nothing  about  mortgagor  and  mortgagee.  It  looked  at  the  legal  tenant,  and 
jt  was  admitted  the  mortgagor  bad  the  actual  possession.  The  mortgagee  had 
the  legal  estate,  and  in  a  court  of  law  the  tenancy  of  the  mortgagor  and 
mortgagee  could  not  be  disputed.  Ib.  274.  S.  C.  5  Bam.  Si  Aid.  604.  Ib 
Hall  V.  SurteeSf  ib.  687,  similar  doctrine  was  propounded* 
The  $ix  dhtinc*  The  following  remarks  of  Messrs.  Morley  and  Coote  tend  so  satisfactorily 
HtniM  of  Mesersm  to  elucidate  the  different  characters  in  which  a  mortgagor  in  possession  may 
Coote  be  considered,  that  tlie  extension  of  this  note  by  their  introduction  here  can 

require  no  apology.  First,  where  the  mortgagor  is  himself  the  occupant,  and 
there  is  an  express  agreement  that  he  shall  continue  in  possession  till  defiMltia 
payment  of  the  mortgage  money  at  a  particular  period ;  he  may  in  the  mean 
time  either  tie  considered  as  a  tenant  to  the  mortgagee,  holding  a  legal  interest 
of  the  nature  of  a  terra  of  years  during  such  period ;  or,  if  the  agreement 
cannot  be  considered  as  operating  as  a  grant  for  the  time,  he  may  be  regarded 
as  tenant  at  will  to  the  mortgagee  under  it.  To  the  former  eonstmction  it 
may  be  objected,  that  if  the  mortgagor  be  considered  as  holding  a  term,  such 
estate  would,  on  his  death,  vest  In  his  personal  representatives,  to  the  ezeln* 
sion  of  the  heir,  till  default  in  payment ;  and  if  the  heir  previously  entered, 
;  he  might  be  ejected  by  them :  but  to  this  it  may  be  answered  that  the  beir 
entering  would  at  law  be  tenant  at  will  to  the  personal  representatives ;  and 
as  they  would  in  equity  be  considered  as  trustees  for  him,  a  court  of  eqnity 
would  interfere  to  prevent  their  ejecthig  him*  We  therefore  Incline  to  the 
opinion  that  notwithstanding  the  objection,  the  first  construction  is  the  most 
consistent  with  legal  principles^  Against  the  construction  of  a  tenancy  at  win, 
there  is  the  agreement  on  the  part  of  the  mortgagee  for  qniet  enjoyment  by 
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1Sk%  nartga^r  tiQ  de&olt  in  payinent,  which  if  ioconilsteiit  with  an  estate  at 
will  between  them.    And  we  do  not  see  npon  what  principles  such  an  agree- 
meat  can  be  held  to  estop  the  mortgagee  from  his  ejectment,  except,  upon  the 
gioond  of  its  conferring  a  legal  interest  on  the  mortgagor,  which  mn'st  in  its 
natnie  be  n  chattel  interest.    Secondly,  If,  where  there  is  an  agreement  for 
INMsessien  by  the  mortgagor  till  after  defanlt  in  payment,  the  money  is  not 
paid,  and  the  mortgagor,  being  the  occupant,  continues  in  possession  after 
the  time  fixed  for  payment,  without  any  new  agreement  between  him  and  the 
mortgagee,  he  appears,  until  payment  of  interest,  [Qiuertf,  how  can  payment 
of  miereti  affect  tiie  case  ?]  to  become  a  tenant  at  sufferance  to  the  mortgagee* 
Thirdly,  If  there  be  no  express  agreement  ori|^nally,  as  to  the  period  of  pos- 
session, and  the  msitgagor,  being  the  occupant,  remafai  in  possession  with 
the  consent  of  the  mortgagee^  it  should  seem  that  in  such  case  he  ought  to  be 
considered  strictiy  as  tenaat  at  wiU.    Fourthly,  In  the  latter  case,  the  transfer 
of  the  mortgage  by  the  mortgagee,  without  the  concurrence  of  the  mortgagor, 
would  be  a  determination  of  the  will,  and  the  mortgagor  would  become  tenant 
at  sufferance  to  the  assignee,  until  payment  of  interest.    And  wherever  the 
mortgagor  is  to  be  considered  as  tenant  at  will,  the  death  either  of  the  mort* 
jf^gor  orjmortgagee  determines  the  estate.    In  the  case  of  the  death  of  the 
latter,  it  is  apprehended  the  mortgagor  becomes  tenant  at  sufferance  to  the 
representative  of  the  mortgagee,  until  payment  of  interest ;  hot  in  case  of  the 
death  of  the  mortgagor,  if  his  heir  or  devisee  enters,  and  holds,  without  any 
recognition  of  the  mortgagee's  title,  by  payment  of  interest  or  any  other  act, 
an  adverse  possession  takes  place;  nevertheless  his  .fine  wiU  not  bar  the  mort- 
gagee.   Fifthly,  In  all  cases  where  a  tenancy  at  sufferance  would  exist  be- 
tween a  mortgagee  and  mortgagor,  and  also  where  even  an  adverse  possession 
would  commence,  as  !iy  the  entry  of  the  heir  or  devisee  of  the  mortgagor, 
without  the  consent  of  the  mortgagee,  it  is  apprehended  the  payment  of  inte- 
rest would  be  a  recognition  of  the  title  of  the  mortgagee,  and  evidence  of  an 
agreement  that  the  mortgagor  or  person  deriving  title  from  him  should  hold 
at  will,  and  a  strict  tenancy  at  will  would  then  commence.    Sixthly,  Where 
the  estate  is  in  the  occupation  of  tenants,  and  the  mortgagor  is  left  merely  in 
the  veeeipt  igi  the  vents,  it  is  apprehended  no  actual  tenancy  arises  between 
him  and  the  mortgagee ;  but  he  is  to  be  considered  merely  as  a  receiver, 
wiik9Ut  tiaHUtp  to  oecowU,  [which  is  the  very  essence  of  a  receiver ;  but  it  is 
£lear  the  mortgagor  does  not  receive  the  rents  for  the  mortgagee.    fVihon 
Ex  prnie^  t  Ves.  &  Bea.  t5SJ]    Morley  6i  Coo.  Watk.  Elem.  13,  14,  ]$• 

For  their  fifth  position,  the  learned  gentlemen  cite  tlie  following  authorities, 
^  HoUmd  V.  Hattott,  Carth.  414,  and  10  Vm,  Abr.  416,  pi.  19'"  The  case 
referred  to  certainly  seems  to  proceed  on  the  notion  that  payment  of  interest 
preserved  a  tenancy  between  the  mortgagor  and  mortgagee,  and  so  prevented 
the  operation  of  a  fine  which  the  former  had  levied  t  but  it  is  quite  clear,  that 
without  any  regard  to  payment  of  interest,  the  mortgagee  would  not  have  been 
barred.  5  Bam.  dp  Aid.  687.  The  mortgagee  has  nothing  to  do  with  rent  till 
in  possession,  and  his  estate  in  the  land  is  never  affected  with  reference  to 
the  payment  of  interest,  except  as  his  neglect  to  demand  interest  for 
twenty  years  may  be  evidence  of  a  dereliction  of  the  pledge.  But  then  it  is 
evidence  merely,  and  not  an  incident  to  his  estate^  and  may  be  rebutted  by 
shewing  that  the  mortgagor  treated  the  estate  as  in  mortgage  within  the  period 
mentioned. 
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^ago^'tis  a  dSEr8ei8<!iir<(&)>  ond  ids  tessee  as  a  wlxftig-doer^or  Bot^ 

at  "bis  election  (d). 

[  158  ]  If  die  mortgagee  pertnits  the  lessee  to  enjoy  liis  lease,  the 
MU^e^rt-'  iDLOrtgagoT  may,  from  thenceforth,  be  eonskteped  ae  a  Teoeiver 
cdi7<?r(drf).       of  the  rent^  or,  in  'sotne  Bort,  a  tmstee  for  ^e  mortgagee,  tAd 

may,  at  any  time,  countermand  the  implied  authority,  by  giving 

(dy  S  Cro.  660.    3  lb.  303,  304,  305. 
(A2)  [He  was  called  the  serwad  of  tiie  raoitgftgee  io  1 H.  Bi,  117.— ^ J 


M&rigcigw  not      C^)  "^^  consider  a  mortgagor  a  disseisor  in  any  light  there  ^Ou'Id  at  least 

a  disseisor  at    be  some  marks  of  resemblance  between  him  and  that  species  of  tenant,  in  the 

ejectumf  but  m$  ^^^^  manner  as  when  a  mortgagor  is  compared  to  a  tenant  at  will,  there  are 
tenant  a   tres-  ®  ^  *^  i*^       .    , 

poMser*  certain  features  of  fragility  of  tenure  common  to  both  tenancies.    Blit  it  is 

difficult  to  discover  any  similarity  of  character  between  a  disseisor  and  n 
mortgagor ;  and  it  seems  eqnaUy  difficult  to  contend  that  a  mortgagor,  lifter 
r  158  4^  1    condition  brokeu,  holds  by  a  tortious  title,  when,  if  he  regularly  pays  interest, 
he  retains  the  possession  in  virtue  of  an  express  agreement  l>etween  him  and 
the  mortgagee.    In  the  character  of  either  agent,  receiver,  tenant  iat  will,  or 
even  tenant  by  sutfierance,  he  is  totally  unlike  a  disseisor,  and  he  is  still  more 
nnlike  that  tenant  in  the  character  of  mortgagor.    In  page  49,  afite,  LorA 
Coke  is  stated  to  have  said,  that  **  if  a  man  do  mortgage  hts  land,  and  yet 
still  continues  in  possession,  no  disseisin  is  ttrought  ly  this;**  because  probably 
of  the  tacit  agreement,  which  was  formerly  understood  to  exist  'between  the 
mortgagor  and  mortgagee,  ihat  the  mortgagor  should  liold  a'stenatft  to  the 
mortgagee,  paying  tlie  interest  from  time  to  time,  and  (he  principal  when 
demanded.    So  in  the  case  of  Smart  Y,Williams,  Comb.  2'49«    Infra,  16S,*4, 
Lord  Holt,  C.  J.  obsenred,  when  the  mortgagor  continues  in  possession,  anft 
the  mortgagee  assigns,  the  tenancy  at  will  is  determined,  but  he  remains 
tenant  at  sufferance,  he  is  no  disseisor ;  for  ihere  itas^  no  tortious  entry,'  iThe 
case  quoted  in  support  of  the  text  is  PowseJey  v,'Blackman;  but  it*  Wits  thtre 
expressly  held,  tliat  if  the  mortgagor  make  a  'lease  for  years,  he  will  ndt  be 
any  disseisor  of  the  tnortgagee,  or  as  the  case  there  was  of*  the  bargainee,  be- 
cause no  wrongful  intention;  if  the  lessee  enter,  he  Mil  be  the  only  dlsseisbr  ; 
but  when  the  lease  expires,  the  mortgagor  will  be  tenant  at  will  again.  *Bri(fgni. 
llep.  13.  Gilb.  Uses,  £38.    The  reason  of  this  is,  that  every  persdn  who  enterk 
wrongfully  will  necessarily  be  a  trespasser,  and  the  freeholder  may,  tX  ilia 
election,  treat  the  trespasser  as  a  disseisor.    Blunden  v,  Bali^A,  'Cro.  Car.  302. 
The  mortgagor  bemg  in  the  nature  of  a  tenant  at  wiH,  has  no  power'to  create 
an  estate  for  years,  consequently  his  lessee  will,  in  taking  possession  of  the 
premises,  enter  under  a  wrongful  or  tortious  title,  and  the  tnortgagee  ^-ho 
has  the  legal  estate  of  freehold  may  correctly  consider  himy  bntnot'the*  mort- 
gagor, a  wrong-doer  and  disseisor  at  election ;  and  such,  it  is  contSelvcd,  h 
fh^  distinction  borge  out  by  the  casetu    See  infra,  174. 

This  retUHmiii^ 
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to  the  tenant  not  to  pay  the  rent  to  iSbe  mortgagor  any 
longer  (^). 

Birty  if  the  mortgagor  elects  the  other  alternative,  the  lessee  Lessee  of  mort- 
wasLj  be  turned  out  by  an  ejectmeirt/he  being  in  under  a  pergon  f^Zd7y%et' 
who  had  no  power  to  under-let,,  but  subject  to  eviction  by  the  r^/e/c)  ^H^- 
mortgagee.    And  so  it  was  held  by  the  Court  of  King's  Bench,  •«*  «»<«««  <if 
an  the  case  of  Keech^  lessee  of  Wame  v.  Hall  and  another  (/);  notUe  to  *qwii 

(0  Hopkitu  ▼.  HopkinSf  1  Atk,  d06.  (/)  Doag.  Rep.  21. 


This  reaAoniog  is,  It  ii  conceived,  in  a  great  meuare  cofifiniied  by  the  jtadg^  Morig0gori 
oent  of  Uie  Master  of  the  Rolb,  in  the  latQ  case  of  Cholmoiideley  7.  CUnton,  jJ^Lf^^ 
5  Meriv.  360,  where  his  Hononr  pointedly  remarked,  *^Bui  a  wiortgugor  never'  [But  see  Wruj 
con  disseise  his  mortgagee.    Why  ?  Because  bis  possession  is  not  properly  Hs  own,  jJJ^,  for  l8lr 
Aut  that  qf  the  mortgagee."    The  reason  why  a  mortgagor  Is  called  a  tenant  at  comment  on  th$ 
will  to  the  mortgagee  is,  because  his  tenure  is  of  that  precarioos  and  per-  case  eiied^l 
missive  natore,  timt  whenever  the  mortgagee  pleaBce,  he  may  assume  the  pos- 
session, and  equity  will  not  interfere  to  prevent  him ;  and  the  only  poiqt  of 
flimilitade  discoverable  between  a  mortgagor  and  disseisor  may  perhaps  be, 
that  the  mortgagee  may  assume  this  possession  peremptorily  by  ejectment, 
without  giving  the  mortgagor  any  notice  to  quit ;  and  it  may  be  said,  that  be- 
cause an  ejectment  proceeds  on  an  ouster  or  dispossession.  It  pre-supposes  a 
disseisin  by  the  mortgagor.  This,  however,  is  in  fact  a  mere  formality,  adopted 
for  the  sake  of  avoiding  the  circuitous  proceedings  on  a  real  action,  and  is 
the  admission  of  an  act  which  never  took  place.    Salk.  246.    Hence,  there- 
fore, it  does  appear  to  be  the  more  correct  expression  to  say  that  a  mortgagee 
is  entitled  to  his  action  of  ejectment  as  one  of  the  powers  belonging  to  him  in 
the  character  of  mortgagee,  and  not  because  the  mortgagor  is  a  disseisor  and 
therefore  sueable  as  a  trespasser  or  wrong-doer*     The  doubt  which  appears 
•to  have  given  rise  to  the  discussion  of  this  question  is  noticed  in  pages  163,  4p 
infra. 

As  to  the  distinction  between  actual  disseisins  and  disseisins  at  the  electiofi 
of  the  party,  see  Butl.  Co.  Lit  330  b.  n.  l.  ft  Sand.  U.  &  T.  18, 19,  and  21, 
Sd  edit.  (p.  SI,  8d  edit.  See  also  Bbinden  v.  Bought  ubi  supra;  and  W.  Jones, 
315,  316,  where  the  judges  held,  that  if  a  tenant  at  will  make  a  lease  for  years 
rendering  rent,  and  his  lessee  enter  and  pay  rent,  that  can  be  no  disseisin, 
unless  at  the  election  of  the  first  lessor.  See  also  on  disseisins  in  general, 
t  Burr.  111.  113.  (comparing  3 Price,  575,  with  3Pres.  Abs.  Pref.  vi«)  Doe 
T*  Moody,  1  Sand.  V.  &  T.  41.    Doe  v.  Lynes,  3  Bam.  &  Cress.  388.   InfiUi 

(C)  Or  his  assignee,  although  the  lease  be  made  before  the  asiignmetit     [  1594^  ] 

«f  the  mortgage.    Thunder  v.  Belcher,  3  East,  449.  Assignee  of 

(C  t)  To  enable  a  mortgagor  to  make  a  valid  lease,  he  must  either  obtain  ^^^l  ^^ 

a  prior  re-conveyance  from  the  mortgagee,  or  procure  the  latter  to  concur  in  mortgagos:» 
the  lease.    In  Costigan  v.  Hustler,  %  Sch.  S(  Lef.  160^  it  was  considered,  that 
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where  an  ejectment  was  brought  for  a  warehouse  in  London, 
by  ii  mortgagee  J  against  a  lessee  under  a  lease  in  writing  for 
seven  years,  made  after  the  date  of  the  mortgage  by  the  mort- 
gagor, who  had  continued  in  possession ;  the  lease  was  at  a 
rack  rent.  The  mortgagee  had  not  notice  of  the  lease,  nor  the 
lessee  notice  of  the  mortgage.  The  defendant  offered  to  atr 
torn  to  the 'mortgagee  before  the  ejectment  was  brought;  the 
plaintiff  was  willing  to  suffer  the  defendant  to  redeem.  There 
was  no  notice  to  quit,'  so  that,  although  the  written  lease  was 
bad,  yet  if  the  lessee  was  to  be  considered  as  tenant  at  will 
from  year  to  year  by  construction,  the  plamtiff 's  action  must 
fail.  The  question  was,  whether  by  the  agreement  imderstood 
between  the  mortgagors  and  mortgagees,  which  was,  that  th^ 
latter  should  receive  interests,  and  the  former  keep  posses* 
sion,  the  mortgagee  had  given  an  implied  authority  to  the  mort- 
gagor  to  let  from  year  to  year  at  a  rack  rent,  or,  whether  he 
might  not  treat  the  defendant  as  a  trespasser,  and  wrong- 


the  tenant  conld  not,  under  such  an  agreement,  compel  tlie  mortgagor  to  re- 
deem for  the  purpose  of  granting  a  valid  lease  ;  but  the  circumstances  of  tiiat 
case  were  very  special.    One  Parker  being  seised  in  fee  of  an  equity  of  re- 
demption of  lands  in  mortgage,  entered  Into  an  agreement  to  grant  a  lease  to 
Alley  in  trust  for  HasUer.    The  latter  got  into  possession,  and  advertised  the 
lands  to  be  let.    Tlic  plaintiffs  offered  a  rent  of  22U.  and  were  declared  the 
tenants.    A  lease  for  three  lives  was  prepared  by  Hastier  from  Alley  to  the 
plaintiffs,  and  executed  by  tlie  latter,  but  not  by  Alley,  and  was  retained  by 
Hastier,  under  pretence  of  procuring  Alley's  signature.    The  plaintiff  entered 
into  possession  of  part  of  the  premises.    HasUer  subsequeuUy  distrained  for 
rent.    To  prevent  a  sale  of  the  distress,  the  plaintifTs  gave  tliree  notes  of  band 
to  a  trustee  for  Hastier,  subject  to  a  settlement  of  accounts,  on  which  notes 
but  without  a  settlement  of  accounts,  actions  were  brought  by  Hastier.    The 
original  bill  was  filed  by  the  pkiintifis  for  relief,  praying  that  the  notes  of  hand 
might  be  cancelled,  and  Alley  be  obliged  to  execute  the  lease.    After  filing 
tlie  bill,  the  mortgagee  obtained  a  decree  for  sale,  and  the  plaintiffs  were  put 
out  of  possession ;  on  which  they  amended  their  bill,  and  prayed  that  they 
might  be  restored  to  the  possession,  or  that  Hastier  should  be  ordered  to  pay 
them  the  value  of  their  interest  in  the  lands,  which  had  considerably  risen  in 
value.    The  decree  was,  that  the  contract  for  the  lease  should  be  set  aside, 
that  the  plaintiffs  should  account  for  the  rent  due  on  such  paft  of  the  lands  of 
which  they  had  had  possession  during  the  period  of  their  occupation,  tliat  the 
master  should  set  a  fair  rent  on  those  lands,  and  ascertain  the  amount  due  at 
the  time  of  the  distress ;  and  it  was  ordered  that  the  proceedings  on  the  notes 
of  hand  should  be  stayed,  and  the  actions  discontinued,  and  the  notes  brought 
iulo  court. 
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doer  (d)?  And  Lord  Mansfield  said^  in  delivering  the  opinion 
tff  the  court,  that  on  fiill  consideration,  they  were  all  clearly 
of  opinion,  that  there  was  no  inference  of  fraud  or  consent 
against  the  mortgagee,  to  prevent  him  from  considering  the 
lessee  as  a  wrong-doer.  It  was  rightly  admitted,  that  if  the 
mortgagee  had  encouraged  the  tenant  to  lay  out  money,  he 
could  not  maintain  this  action  (e)  ;  but  here  the  question  turned  [  160  ] 
upon  the  agreement  between  the  mortgagor  and  mortgagee,  ^^  where  ^ 
When  the  mortgagor  was  left  in  possession,  the  tr,ue  inference  ^wwyo  ieue§ 
to  be  drawn  was  an  agreement  that  he  should  possess  the  pre^  mitea. 
noses  at  will,  in  the  Hrictegt  sense;  and  therefore  no  notice  was 
given  him  to  quit  (f)  ;  and  he  was  not  entitled  to  reap  the  crop. 
Sis  other  tenants  at  will  were,  because  all  was  liable  to  the  debt, 
on  payment  of  which,  the  mortgagee's  tide  ceased.  The  mort- 
gagor had  no  power,  express  or  implied,  to  let  leases  not  sub- 
ject to  every  circumstance  of  the  mortgage.  If,  by  implication, 
the  mortgagor  had  such  a  power,  it  must  go  to  a  great  extent, 
to  leases  where  a  fine  was  taken  on  a  renewal  for  lives.  The 
tenant  stood  exactiy  in  the  situation  of  the  mortgagor.  The 
possession  of  the  mortgagor  could' not  be  considered  as  holding 
out  a  false  appearance.  It  did  not  induce  a  belief  that  there 
was  no  mortgage,  for  it  was  the  nature  of  tiie  transaction,  that 
ihe  mortgagor  should  continue  in  possession.   Whoever  wanted  Luue^  to  be  «e- 

to  be  secure  when  he  took  a  lease,  should  inquire  after  and  ^n^  iea»X' 
tuu. 

■»i^— *-^"^'  !■       ■■Mil  -  i^— »  I  I        I  .    ■    ..  II  .1  ■■         11  I  . 

t 

(D)  The  words  of  his  Lordship  were,  ^  or  whether  he  may  not  treat  the  de-  Dtsseisfo, 
fendaol  as  a  trespasser,  disaeuorf  or  wrong-doer.    No  e^m  ha»  been  cited  where 

ihia  ^wtstiom  has  been  agitated^  vmch  Use  decided.  The  only  case,  at  all  like  the 
present  is  one  that  was  tried  before  me  on  the  Home  Cirooit  {Bekhier  7.  CoU 
Gne);  bat  there  the  mortgagee  was  privy  to  the  lease,  and  afterwards  by  a 
knavish  trick  wanted  to  torn  the  tenant  out.'*  But  it  shonld  seem  that  mere  NoHcetoquii* 
knowledge  of  the  lessee's  occupation  will  not  be  suffielent  to  entitle  him  to  a 
.notice  to  qnit  from  the  mortgagee  or  his  assignee,  nimder  v.  Bekher,  3  East, 
449. 

(E)  In  Wheatleyir.BtidauU^.Cowp.  473,  it  was  expressly  decided,  that  an  Ca$e confirming 
iinstamped  agreement  to  grant  a  lease,  on  the  faith  of  which  the  tenant  had  bnil  t  ^ext,  over* 

m  hoose,  vras  a  good  defence  to  an  ejectment.  This  doctrine,  however,  is  now 
over-fiiied,  vide  Doe  v.  Gfoiv,  9  T.  R.  739,  where  Lord  Kenyon  said,  'that  it 
was  the  opinion  of  all  the  jndges,  that  the  mle  faWheaOey  v.  BiukneU^  could 
not  at  all  events  extend  to  the  case  of  a  purchaser. 

(P)  Bat  if  there  be  a  tenant  from  year  to  year,  and  the  landlord  mortgages  [  160  4»  ] 
pending  the  year,  the  tenant  will  be  entitled  to  six  months  notice  to  quit  from  Soike  to  quit, 
the  moitgagee.    B^ch  v.  Wright^  1  T.  K.  378. 
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eaciEiiiiiiie  the  tiille^ledds.  In  pmAoe,  indeed,  eqi^ciaffljr  in  die 
tMB  of  great  estates^  tiiat  ira£  not  oftai  di^ne,  because  the  t»- 
Mant  celled  on  the  konour of  his  landibrds  but vhenever  one  of 
iwo  iimooeiit  penone  must  be  a  loser,  die  rule  was  qm  prior 
£9i  temfore,  fotior  est  jmre*  If  one  must  suffisr,  it  must  be  he 
^o  Irnd  not  wed  doe  diligence  in  looking  into  tbe  title.  It 
feraa  aaid  al;  die  bar,  di«t  if  die  plaintiff,  in  a  case  l&e  diia^ 
eoHld  fiecover,  be  voidd  also  be  ^extided  to  tbe  mesne  profits 
fisam  ithe  tenant  in  ao  aedon  of  treapaas ;  which  woidd  be  a 
ananifest  bardahip  and  isguadoe,  aa  the  tenant  would  dien  pay 
4be  Mat  twice*  His  Lordalnp  gave  no  opinion  on  that  point, 
Jbut  ihene  might  be  a  dbdnetkin ;  for  the  mortgagor  might  be 
.eonsideced  as  recedving  die  rents  in  <»der  to  pay  the  interest, 
hf  wi  implied  authority  from  die  imortgagee  dU  he  detenmned 
Jhis  watt.  Am  to  the  lessee'a  right  to  reap  die  oom,  which  he 
jmight  Slave  aown  prerioits  to  die  detennination  of  the  will,  diat 
jpoiatdid  Aot  arise  in  diia  case,  die  ejectment  betngfor  a  ware- 
liouse ;  but  ]M»vsei»er  diat  nig^tlie  no  bar  to  the  mortgageeVs 
fveooveriD^  in  cgectment,  it  wonU  ooly^ve  the  lessee  right  of 
ingress  and  egress  «to  take  the  crop;  as  to  whidi,  widi  regard 
lo  teoaiits  at  wiD,  the  text  of  litdeton  was  clear. 

[  161  ]  But  there  seems  to  be  no  occasion,  in  this  case,  for  any  inn 
^^^I^^^Jli  iplicadon  of  an  authority  from  the  mortgagee  to  the  m<»rtgagQr 
hi»  tenant  »a     to  receive  the  rents  and  profits.    For  althoujib  the  possession 

wrong-doer  {q)»  «?  * 

Titu  <ifdU^  of  die  lessee  of  die  mortgagor,  under  a  lease  fi'om  him,  will 
J^e  dttfin.'^ii»ake  him  a  wTong-<doer  as  to  die  mortgagee,  his  lessor  being, 
gviehid.  ^  ^  ^^  mortgagee,  a  disseisor,  and  oonsequentty  incapable 

of  Conveying  a  good  title  as  against  the  mortgagee :  yet,  I  ap- 
j>reheBd,  die  lessee  will  not  be  in  a  worse  case  than  a  tenant 
tunder  a  disseisor,  which,  by  granting  the  underlease,  th^ 
^mortgagor  hath  made  hams^  at  die  Section  of  the  mortgagee. 
And  a  distinction  has  been  taken  between  die  case  of  die  dis- 
seisor, and  that  of  him  who  comes  in  under  the  disseisor  by 
dde.(^) ;  for  if  a  'inan  be  disseised^  and  the  disseisor,  during  the 
'disseisin,  cuts  down  the  trees,  or  grass,  or  «die  com,  growing 

(r)  X4tfM'«  case,  11  Co.  51. 
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(G)  As  to  this  point,  sse  note  (A)  psge  156,  ante. 
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mspon  dve  fandi  and  ftfterwcffdjEi  tlie  ^issdste  9e-€nil«pfii  the 
msee-diall  have  an  aotkm  of  irei^pass  'i^ainst  Umi^  ^  arnw 
for  tke^seesy  .grasi^  tx>rQ,  &a  for^  after  hk  iegfes6»  the  law^ 
fltt  to  'dife  iHsseisor  and  Us  mrytan%  ffa^pfoeeB  the  freehold  al- 
urays  obntmued  in  the  disseiBea    But,  if  the  ^seifi€»r  oMkes 
a  ftK^B&e&t  in  fte»  .gift  jn  isH,  lease  ibtr  h&,  oir  gesoBf  and  af- 
ierwards  the  dtsseifeee  .ffe-enters,  he  -i^ball  not  have  treeg^ass  ni 
tt  armiSi  against  tibosewho  come  in  ^tide.;  for  this  ^otioR 
of  'like  k^  thaft  the  fieebdld  eoQtknied  diwaya  in  ^Ifae  disseisee, 
-AaSL  «iQt<have  ^dkMioa  te  janake  hinc^  ndio  ecanes  in  by  tide,  a 
i«)N)Bg<idoer^  6#  a/rmk^  because,  in  fictkme  jwis  semper  <B^puh 
ia€  ^wktii^    But,  in  such  case^  the  dissesee  «haIliecov^  all  Leaue  not  li- 
the .mesne  profits  against  &e  disseisor,  in  the  same  manner,  as  f^j.  ^^^  ^ 
the  dissdsee  -should  recov^  in  an  asuze  at  <the  common  law  be^  <^'* 
iore .  the  statute  of  Oloucester,  ^p.  1. .  damages  only  againat 
the  disseisor:  besides,  it  is  to  be  presumed,    that  he  who 
comes  in  by  title  has  given  some  recompence  to  the  disseisor, 
and  that  the  lessee  has  |>aid  rent  to  him,  or  other  considera- 
ti<M^  and  therefore,  in  reason,  the  disseisogr  is  to  be  chaiiged 
^h  the  whole. 

But,  as.  to  the  right  to  the  emblements,  a  distinction  is  TeMtaqfnwri-' 
taken  between  tenants  who  have  particular  estates  that  are  un-  tuud  to  emr* 


(H)  It  is  tnily  said  by  Lord  Chief  Baron  Comyns,  in  his  Digest,  til.  Biens,  Mortgagor  wnd 
G.  t.  that  if  a  maa  enter  by  title  paramounf,  he  shall  have  the  emblements,  as  ^  ^f!j^     i 
if  a  disseisor  sow  aud  the  disseisee  enter  either  before  or  after  seiferance^  -60.   anbUmnU. 
Xitt.  S5  b.    Mo.  24.     Bro.  £mb.  10.  IS.  17.  SO.    Dyer,  31  b.    Dal.  SO.    To 
japp\y  this  to  the  case  of  a  mortgagor  and  his  tenant,  it  is  observable  that,  with 
jrespect  to  the  mortgagor,  the  reason  wliy  he  is  not  entitled  to  emblements, 
is,  not  because  he  is  a  disseisor,  but  because  the  crop,  as  well  as  the  land,  is  a     f  162^  } 
•cenrity  for  the  debt,  ante,  156.;  and  with  respect  to  ^is  lessee  for  years,  the 
.jpeasoD  why  he  is  not  entitled  to  emblements,  is,  becaase  be  is  in  the  natnie 
•of  a  disseisor,  his  entry  heing  tortious  and  his.  tiUe  wrongful.    There  to  no^ 
tiowever,  any  dectoion  as  to  this  latter  point,  and  it  engenders  if  hardship, 
which  it  is  possible  the  court  would  not  be  disinclined  to  tolerate. 

When  it  is  said -that  as  between  mort;gagee  and  mortgagor,  the  mortgagee  is   Am  to  etdfU^ 
entitled  to  embleinents,  the  meaning  is,  that  when  the  mortgagor  has  person-  *"^^f  ^""^ 
«I]y  ooci4>ied  the.  premises,  and  the  actual  .possession  is  afterwards  delivereS' 
to  tlie  mortgagee  by  the  slieriff  or  otherwise,  tiie  growing  crops  which  are  • 
Ibond  vpon  the  premises  hecome  part  of  the  security,  and  may  be  Applied  b^ 
themoftass^c  ta  bisownnsc)  but  the  principle  iioes  not  apply  to  the  case 
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certain,  defeasible  by  tibe  act  of  tibe  parties  to  the  original  coir* 
tract,  or  by  the  act  of  God :  and  those  who  have  particular 
estates  uncertain,  defeasible  by  a  nght  par  amount ;  for,  in  the 
latter  case,  he  that  hath  the  right  paramount  shall  have  the 
emblements;    as  altibough,  quoad  actionem,   the  lawwiH  not 
by  a  fiction  make  the  lessee,  who  comes  in  by  tide,  liable  to 
punishment  as  a  trespasser  (A);  yet,  quoad  proprietatem,  the 
regress  of  the  disseisee  revests  the  property  in  him,  as  well 
for  the  emblements  as  for  the  freehold  itself,  and  equally  against 
the  feoffee  or  lessee  of  the  disseisor,  as  against  the  disseisor 
hiinsel£    For  the  rule  and  reason  of  the  law  is,  that  after  the 
regress  of  the  disseisee,  the  law  adjudges  that  the  freehold  has 
continued  in  him,  which  rule  and  reason  extends  as  well  to  the 
emblements,  as  to  the  freehold ;  and  although  the  act  of  the 
disseisor  may  alter  a  man's  action,  yet  his  act  cannot  take  away 
his  action,  property,  or  right. 

^^^<M«  ^  rfii.       And  the  law  is  the  same,  if  the  feofiee  or  lessee  sows  the 

•etiw  AMI  M-    ,  '  _  .  _  _  . 

iiiied  to  gnus,  uUio,  or  cuts  down  trees  or  grass,  and  severs  and   carries 

€d  Jrmi'freZ'  •^'^y*  ^^  ^^^  *l^cm  to  another.    Yet  after  the  regress  of  the 

Mi,  (vAjcA,  if  disseisee,  he  may  take  the  com,  as  well  as  the  trees  and  grass^ 

«My  be  fouio''  from  whatsoever  place  tibey  are  carried  to ;  for  the  regress  of 

'  the  disseisee  has  relation,  as  to  the  property,  to  continue  the 

freehold  against  them  all  in  the  disseisee  ab  initio,  nor  can 

the  carrying  them  off  the  land  alter  the  property;  and  if  the 

(A)  19  Hen.  6.  17.    S6  Hen.  ,6.  ST.    39  Hep.  6. 18.    Gilb.  Dev.  135. 


where  tbe  growing  crops  haye  been  canied  off  by  tbe  mortgagor,  belbre  tbe 
mortgagee  obtainii  posseMion,  and  between  the  time  of  his  demand  and  reco- 
very  of  the  possession.    Let  it  be  supposed  that  a  mortgagee  recovers  the  pos- 
session by  ejectment  from  a  mortgagor  who  had  personally  occupied  the  pro- 
perty, after  tbe  crops  are  severed  and  sold.    Such  a  mortgagee  might  probably, 
AfuMi  frofiU,      if  he  thought  it  worth  his  while,  bring  an  action  for  the  mesne  profits  from  the 
'  time  of  the  demise  laid,  bat  he  could  not  recover  from  the  mortgagor  any  thing 
more  tlian  the  same  occupation  rent  which  he  could  have  recovered  against  a 
tenant  of  the  mortgagor,  whose  tenancy  had  commenced  subsequently  to  the 
mortgage  and  without  tbe  privity  of  the  mortgagee.    Seinb,  per  Vice-Ch.  in 
[Temple  Ex  parte,  1  Glyn.  St  Jahi.  218.    Et  vide  Hedgmm  v.  Gaseo^gM,  5  B.  dp 
A.  88,  in  which  case  it  was  held,  that  after  judgment  in  ejectment  at  the  soft 
of  the  landlord,  the  value  of  the  growing  crops,  though  sold  or  seised  in  exe* 
cfition,  might  be  recovered  in  an  action  for  mesne  profits,  if  the  sale  or  exe« 
ciition  were  subsequent  to  the  day  of  the  demise  laid  in  thp  decianition% 


f 
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disseisee  takes  them,  they  shall  be  recovered  in  damages 
i^gainst  the  disseisor. 

Nor  do  I  see  any  ground  upon  which  the  case  of  a  tenant  ^"^JJJJg/'jJ!! 
under  a  mortgagor  can  be  distinguished,  as  to  the  right  of  J«J^.  ""^fC  « 
emblements,  from  any  other  tenant  under  a  tortious  tiUe.;  for, 
if  he  be  considered  a  wrong-doer  as  to  his  occupation  of  the 
premises,  he  cannot  be  considered  in  a  different  character  as  to 
the  emblements:  nor  is  there  any  room  to  imply  a  consent  to  - 
cultiyate  the  property,  when  no  implication  is  admitted  of  a  / 

consent  to  occupy  it.    As  if  an  authority  can  be  implied  in  the 
mortgagor  from  the  mortgagee  to  permit  the  cultivation,  the 
same  principle,  by  analogy,    will  justify  such  an  implication 
that  he  had  an  authority  to  demise,  which,  in  the  principal      [  163  ] 
case,  was  not  admitted. 

But  such  lease  will  be  good  against  the  mortgagor  and  all  Mor^iof^ 
strangers,  and  will  entitle  the  lessee  to  the  equity  of  redemp-  awmln2; 
tion(f)  (i). 

But  the  mortgagor  would,  it  is  apprehended,  be  bound  by  J*'*3?^2fv^ 
the  lease,  if  he  did  any  act  amounting  either  to  an  express  o^  knowuige  if. 
implied  assent  to  it  (k). 

If  a  mortgage  of  lands  be  made  under  a  power  .to  pay  por-  Z5l?^.^_, 
lions  out  of  tiie  profits,  the  profits  received  by  the  mortgagor,  <w<  ff^ynifiti^ 
under  a  clause,  that  it  shall  be  lawful  for  the  mortgagor  to  take  mortgogttr  to 
the  profits  without  account,  untfl  default  of  payment,  shall  be  5^  2mL?^- 
taken  as  received  by  the  mortoaiiree,  and  shall  be  considered  '^^'^^  M  renu 
as  the  same  thing  as  if  the  mortgagee  had  let  it  to  any  other  dwring  iktUfe- 
person  (ifc) ;  and  therefore  the  profits  so  received  by  the  mort- 

(0  Bmud  T.  CitHwnght^  1  Cha.  Ca.         (Jk)  Vide  S  P.  W.  tO*    Atic.  351,  S. 
59,  et  Tide  SCro.  304.    [As  to  the      [&C.  ute,  71.— £cf.} 
latter  point,  lee  pott,  f  61.— £d.] 


(I)  At  to  a  lease  ihade  after  the  mortgage,  or  in  which  the  mortgagee  joins, 
or  which  is  made  by  the  mortgagee  alone,  see  the  next  chapter,  pages  179. 185. 
187,  and  Index,  vet  Lease. 

(K)  Acceptance  of  rent  wonld  (it  is  presamed)  be  ,a  clear  assent  to  the 
Icwe,  bat  mere  acqoaintance  with  the  lessee  and  knowledge  of  his  occnpation,, 
wonld  not,  ante,  159  6,  note  (D).  •    . 
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gagov,  shall  be  aecauHfed  for  as  hatuig  gone  toirards  payment 
of  the  portion,  and  the  land  shall  only, be  subject  to  what  re-^ 
mains  due.  And  the  mortgagee  must  recover  his  money  so  far 
as  it  has  been  received  out  of  the  profits  against  the  mortgagor 
fbr  the  time  being,  and  his  personal  representatives,  and  will 
harve  BO  remedy  against  the  ^rust. 

2JjJ^«^f  If  the  mortgagee  assigns  a  Mtm  eostveyed  to  him  by  way  of 
feranee  to  of-  mortgage,  with  a  clause,  that  the  mortgi^ee  shaB  retain  the 
gagee*  possession.  Without  the  mortgagor  j6ining  m,  and  being  ^  party, 

the  assignment  determines  the  similarity  of  his  estate  tp  ao 
estate  at  will,  and  makes  the  mortgagor  in  the  nature  of  a 
tenant  at  sufierance  {l)^ 
» 
Covenant  for         But  in  the  case  of  Smarile  v.  WiUiams  (m),  a  question  arose, 

motigcgoT  to  I  \    /         A 

m^oy  tui  de-    whether  an  assignment  byjthe  mortgagee  alone  did  not  operate, 
nttHgrmrnt'^iif   *<>  ^s  t^  make  the  mortgagor's  continuing  in  possession  under 
vMTtgage,         tmch  a  clause,  a  disseisin  or  devesting  of  the  term,  and  turn  it 
'  to  a  right ;  for  if  it  did,  the  assignee  could  not  assign  it  over, 
without  he  either  made  an  entry,  or  the  mortgagor  joined. 
And  it  was  held  by  Holt,  C.  J.  thai  the  mortgagor's  continuing 
{  164»  }      in  possession  would  never  make  a  disseisin  nor  devesting  of  the 
term,  or  turn  it  to  a  right;  for  a-  tenant  at  sufferance  has  but  a 
bare  possession,  and  no  freehold  (l)  ;  and  £^yre.  Justice,  mif 
that  the  covenant  to^siiffer  the  mortgagor  to  continue  in  posses* 
sion,  governs  all  the  subsequent  assignments;  because  it  is 
agreed  by  the  mortgagee,  his  executors,  administrators,  and 
assigns,   that  the  mortgagor   shall  hold  till    default  of  pay- 
ment; which  creates  a  tenancy  at  will  upon  all  the  mesne  as- 
signments. 

(0  SkiD.  4S3.'     [See  ante,  156,  7,      T.  Holt,  478.    Comb.  247.  Crg.  C^- 
note<A);— Ed.]  S0«.  307. 

(m)  Salk*  S45.    3  Ltv*  387.    Rep. 


Entry  </  niorf  •  (L)  Bat  it  was  said  in  the  same  case,  that  it  would  be  otbervise  if  tbe  QMit« 
Swflirlti.*^crf  JW>r  were  to  die  and  his  heir  to  enter,  and  then  the  mortgng^e  to  make  tt 
qu.  assignment  without  entry  or  the  heir  of  the  mortgaaor  joining,  for  the  entrj 

of  such  heir  wonld  be  tortious,  and  consequently  the  mortgagee  wovU  he  oat 

of  possession,  and  hb  assignment  void,-— ^ar#  ttmnt 
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It  Wftfl  also  contended,  in  the  case  last  mtntianedi  &it  if  4^  im^ 
the  mortgagor's  contmning  in  pomesnon  waa  not  on  abMlute  g^  ^^^^  ^ 
diflseiain  or  devesting  of  die  tertn,  it  was  at  least  a  devestmg  ^^^^%^^ 
of  tlie  term  at  the  election  of  the  mortgagee,  and  then  the  as*-  <o  a  right  by 
signee  had  made  his  election  by  bringing  an  ejectment  agamst 
ihe  mortgagor,  which  admitted  his  being  out  of  possession ; 
but  Holt,  C.  J.  said,  that  the  ejectment  could  not  admit  an 
actual  deresdng,  so  as  to  turn  the  term  to  a  rights  for  the  eject- 
ment was  not  brought  to  recoyer  the  mortage  term,  but  the 
actual  possesnan  only,  for  the  recovery  of  whidb  the  assignee 
of  the  first  mortgagee  had  no  oth^  way  but  this,  or  to  make 
m  fordUe  entry,  whidi  the  law  forbids:  and  his  Lordship  said, 
that  the  court  would  take  notice  that  an  ejectment  was  only  a 
fictitious  proceeding  for  recovering  the  possession,  which  could 
not  well  otherwise  be  obtained ;  and  the  entry  laid  in  the  de- 
claration, or  confessed  by  the  defendant,  was  not  an  entry  that 
was  real;  for  it  would  neither  avoid  a  fine,  ngr  be  sufficient 
evidence  to  support  trespass  for  the  mean  profits. 

But  if  the  mortgagee  in  the  last  mentioned  case  (n)  had  done  Effect^  if  moifi^ 
any  act,  by  which  he  had  admitted  himself  to  be  out  of  pos-  ^SSi^tkot  ^U 
session,  the  consequence  would  have  been  as  contended  for  on  Jf*  ^  pom»^ 
the  part  of  the  mortgagor ;  for  Lord  Coke  says,  if  a  man  make 
a  lease  at  will,  and  die,  nowis  the  will  determined ;  if  the  lea- 
see continue  in  possession,  he  is  tenant  at  sufferance,  and  yet 
the  heir,  by  adnHssion,  may  have  an  issue  of  tnori  d^anceHat 
against  him ;  and  so  it  is  said  in  Dyer,  that  if  tenant  for  years      [  165  ] 
surrenders,  and  still  continues  in  possession,  he  is  tenant  at 
avfiEerance^  or  disseisor,  atelection# 

If  a  mortgagor  commit  waste  (o),  whether  it  be  a  mortgage  w^aebymart' 

»      m  «•  o  t  ■■•■111  K^^S^  TestrwM* 

m  fee,  or  for  a  term  ot  years,  the  court,  on  a  biU  by  the  mort-  §d. 
gagee  to  stay  waste,  will  grant  an  injimction ;  for  they  will  not 

waShr  a  mortgagor  to  prejudice  the  inoumbraiioe  (m). 

» 

(s)  Dyer,  6t.    Co.  Lit  &rb.  if  lus  accurity  be  dflfidflat     FtaNh, 

(•)  Fmmui  V.  dLoreil,  S  A4k.  fSS.  tt5;  and  i«e  3  Alk.  t09«  254.  319. 

'{B«t  iBoHgAgee  permitting  mvrtgagor  4  I>»w.  S9,  and  post,  ISS.    Diek.  rS. 

to  conanit  worta,  cannot  be  relieved  S  Madd.  748.— £d.] 

(M)  A  mortgagee  it  entitled  to  an  inJoncUon-to  restrain  a  mortgagor  in  poft-   TMeff  wi^/kr* 
scsakm  Itom  cotting  dowa  timber,  if  the  land  without  it  is  a  scanty  secnritj,  *>''*^ 
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M9r^tig9r  eitt^  It  18  a  setded  dodruie^  that  a  mortgagor  in  poBS^aoti  ean^ 
^^elTbiT^l'  ^^^  ^^  ^  mortgagee  by  a  fine  and  non-claim  (jp) ;  for,  although 
ojMf  noR-ctotm.    the  mortgagee  be  in  reality  out  of  possession,  yet,  where  that 

b  done  by  the  consent  of  both  parties,  and  the  nature  of  the 
contract  requires  that  it  should  be  so  while  the  interest  is 
paid,  it  would  be  against  the  original  design  of  the  contract, 
that  aiiy  act  of  the  mortgagor,  except  the  payment  of  the  mo- 
ney and  interest,  should  deprive  the  mortgagee  of  his  security. 
And  therefore  it  seems  that  no  actual  entry  is  requisite  by  the 
mortgagee,  to  avoid  such  fine* 

Reeavery  hytc  A  recovery  suffered  by  a  mortgagor  tenant  in  tail,  lets  In  all 
Tfi^*^  precedent  incumbrances  (j).  Thus,  where  tenant  in  tafl  4e- 
viM'tgoge*         mised  lands  for  ninety-nine  years,  by  way  of  mortgage  (r),  and 

(  p)  1  Vent  82.  1  Lev.  27f .  f  Ves.      Ctrth.  lOl.    [Same  as  to  mortgagee, 
482.    Foau  v.  SaliBlmryy  Hard.  402.      poft,  212.— £</.] 
Noy's  Rep.  2S.    Fermor^s  aue^  5  Co.         (9)  Porler''?.  Emety^  1  Cha.  Rep.  97. 
77.    Cniise  on  Fines,  253.    Sid.  460.       .  (r)  Goddard  v.  CompUn,  iCha.  Ca. 

119. 


and  the  ii^Qnction  may  be  extended,  to  catting  down  tfae  nnderwood  contrary 
to  the  nsnai  coarse  of  hasbandry,  bat  not  to  underwood  generally,  although 
the  mortgagor  may  be  insolvent.  Humpkreyi  v.  Harrium,  1  Jac.  &  Walk.  581. 
As  to  what  is  nnderwood,  Rex  v.  Ferrybridge^  1  Bam.  &  Cress.  375.  So  in 
Uebome  t.  Uaborme^  1  Dick.  73,  a  mortgagor  in  possession  was  restrained  from 
catting  down  timber  on  the  mortgaged  premises  after  some  hesitation,  the 
court  at  first  thinking  it  was  the  mortgagee's  faalt  in  permitting  the  mortgagor 
to  continue  in  possession.  In  Hmnptim  v.  Hodgee,  8  Ves.  105,  a  mortgagee  of 
timber  trees,  wood  and  underwood,  moved  for  an  injunction  to  restrain 
cutting  the  underwood ;  a  commission  of  bankruptcy  had  issued  against  the 
mortgagor;  and  no  assignees  had  then  been  chosen.  Lord  Eldon  said,  if  the 
mortgagee  will  not  take  possession,  the  mortgagor  must  cut  the  underwood  in 
the  ordinary  course^  if  at  unseasonable  times,  or  of  improper  growth,  his 
Lordship  would  grant  an  iijonction.  But  was  there  ever  an  instance  of  pre<- 
Tenting  the  mortgagor  taking  the  ordinary  fruit  of  the  land  ?  Suppose  the 
course  was  to  cat  the  underwood  every  seven  years ;  the  mortgagor  in  poa- 
session  cutting  in  that  way,  would  not  be  guilty  of  vraste.— A  mortgagee  at 
Uiw  may  commit  waste ;  and  the  mortgagor  will  be  without  remedy,  unless 
there  be  an  express  covenant  not  to  commit  waste.  Evanev,  Z^mms,  Cro. 
Jac.  172«  But  in  equity  a  mortgagee  will  be  presented  from  committing 
waste,  unless  the  security  appear  to  be  scanty  or  defective.  And  where  a 
mortgagee  cuts  down  timber,  he  must  apply  it  to  ease  the  estate,  first  the  in- 
terest, and  then  the  pHncipal  of  his  mortgage.  WetkeringUm  v.  Baak$,  SeL 
Ca.  Ch.  3t.    Hmuard  ▼.  Darby,  2  V em.  392.    Fttrrani  v.  LateU,  3  Atk.  723. 
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then  marriedi  and  suffered  a  recovery  to  enable  him  to  make 
a  jointure ;  one  question  was^  whether  the  recovery  should 
enure  to  make  good  the  mortgage^  it  being  designed  foi*  the 
marriage  settlement  only?  And  it  was  determined  that  it 
should ;  for^  if  no  recovery  had  been^  there  could  have  been 
no  jointure^  and  the  jointress  could  not  have'  avoided  the 
mortgage ;  she  was  in  by  the  act  of  her  husband^  and  no  sub- 
sequent act  of  his  could  avoid  his  own  act  precedent :  and 
though  the  recovery  was  su^red  to  a  collateral  purpose^  yet 
it  would  enure  to  make  good  all  precedent  acts  and  incum* 
brances  (n). 


(K)  A  umilar  point  was  determined  in  the  case  of  Goodrighi  v.  Meady  S  Burr.  Recoverv  doet 
1703;  and  in  Httri  ▼.  Middldmni,   S  Atk.  576.  Lord  Hardwicke  said,   the  ^^  confirm 
reason  of  it  was,  becaase  the  tenant  in  tail  is  conndered  as  owner  of  the  i^ajfu^  ugal 
estate.    His  Lordship  also  observed,  in  the  same  case,  that  whether  the  In-  mortgagee 
cnmbrance  were  legal  or  equitable,  it  would  not  make  any  difiference.     In  ^^^^'^^'^  wtttee ; 
either  case  it  would  be  confirmed.    This,  however,  must  be  understood  with 
some  qualification,  as  If  the  faicumbrance  be  a  mere  equitable  one,  and  the 
Teotyrejy  be  declared  to  the  use  of  a  purchaser  for  a  valuable  consideration 
without  notice  of  the  incumbrance,  there,  it  should  seem,  the  recovery  would 
certainly  not  confirm  the  precedent  charge.    So,  if  a  tenant  in  tail  make  an 
equitable  mortgage,  or  create  an  equitable  lien,  as  by  articles  for  a  settlement       [  166  ] 
or  otherwise,  and  then  suffer  a  recovery,  and  convey  the  legal  estate  in  the 
premises  to  a  pordiaser  or  second  mortgagee  for  a  valuable  consideration  and 
without  notice  of  the  prior  equitable  charges  and  estates,  this  recovery  would 
not  operate  to  confirm  the  first  mortgage,  nor  the  equitable  lien,  nor  the 
mrticles.    See  Mr.  Atherley's  note  (g)  to  Shep.  Touch.  49.  50 ;  also  Ath.  Sett. 
44,  n.  (a).    Cot.  Rec.  190.    Infira,  t59 ;  and  for  the  principal  case,  see  Benson 
T.  Hodoan,  1  Mod.  108.    Post,  190.  21 S. 

It  is  also,  in  this  place,  worthy  of  further  observation,  that  a  recovery  will  nor  even  ttilh 

not  operate  to  confirm  a  prior  charge  or  estate  in  fuvor  of  a  volunteer,  even  *<^'>v.P>'''"' 

OBtato  ie  tn  fa- 
witii  notice,  as  against  a  subsequent  purchaser  or  mortgagee  for  a  valuable  ^n,.  of  vojaia- 

consideration.  Thus  where  a  tenant  in  tail,  without  sufiering  a  recovery,  ex-  teero. 
ecnted  a  setUement  on  his  marriage,  by  which  he  limited  an  estate  for  life  to 
liiniself,  with  remainder  to  his  first  and  other  sons  of  the  marriage  in  tail  male^ 
with  remainder  to  bis  brother  for  life,  with  remainder  to  hit  sons  in  tail,  with 
remainders  over,  and  afterwards  suffered  a  recovery  on  his  making  a  mort- 
gage of  the  settled  estate  to  one  R.  P.  who  had  notice  of  the  settlement,  and 
shortly  alter  died  without  issue  male ;  and  thereupon  R.  P.  brought  a  bill  of 
foreclosure,  which  was  decreed  below.  It  was  held  by  the  Lords,  that  there 
was  not  any  distinction  between  a  tenant  in  fee  and  a  tenant  in  tail,  who  had 
it  in  his  power  at  any  time  to  acquire  the  fee ;  that  the  brother  of  the  tenant 
in  tall  and  his  son  took  new  estates  under  the  settlementyfwbich  were  voluntary, 
Toid  as  against  the  sobseqnent  mortgagee  for  valuable  conslderati(te.    Cot' 

Youh  P 
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Mortgagor  em-  A  mortgagor  is  never  permitted  to  dispute  the  title  of  his 
^^^^tlge^.^  mortgagee  («) ;  because  no  man  is  permitted  to  dispute  his  own 

solemn  deed'(o). 

Mortgagor  in  A  mortgagor  in  possesion  gains  a  settlement  {t),  because 
jMtrSk '•iS-'**  t^6  mortgagee,  notwithstanding  the  form,  has  but  a  chattel, 
■*"•*•  the  mortgage  being  only  a  pledge  to  him  for  security  of  his 

money ;  and  the  original  ownership  of  the  land  stiU  residing 
in  the  mprtgagor,  subject  only  to  the  legal  title  of  the  mort- 
gagee, so  far  as  such  title  is  requisite  to  the  end  of  his  se- 
curity (p). 

(«)  GoodiUle  V.  Bailey,  Cowp.  601.  (0  Dong.  Rep.  610. 


mick  V.  Trepaud,  6  Dow,  60.  Vide  etiam  S.  P.  infra,  212 ;  and  see  as  to  who 
shall  be  volunteers,  Roe  v.  Hammerton,  2  Serjt.  Wils.  356.  Doe  v.  itfaantaf , 
9  East,  59.  Ante,  97.  lufra,  262.  2  Walk.  Cop.  509. 
Mortgagor  em^  (^)  ^°^  ^^^®  court  will  not  suffer  a  mortgagor  to  set  up  the  title  of  a  third 
not  eet  up  prior  person  (as,  for  instance,  the  possession  of  the  tenant  under  a  lease  prior  to 
JeSnuimor  ***®  mortgage)  against  the  mortgagee,  for  he  made  tlie  nx>rtgage ;  and  it  does 
can  leuee  dtt-  not  lie  in  his  mouth  to  say  otherwise,  although  such  lessee  might  have  a  right 

pute  title  of      iq  enjoy  the  possession  of  the  premises  for  the  term  of  bis  lease.    Nor  can  a 
ptorigagor,  »  »  -  r 

.  ^^  tenant  who  has  paid  rent,  and  acted  as  such,  set  up  the  title  of  the  mortgagee 

against  the  mortgagor  in  bar  to  an  ejectment  brought  againat  him  by  the 

latter ;  because  he  holds  under  the  mortgagor,  and  has  admitted  his  tenancy ; 

and  the  court  will  never  permit  a  tenant  to  set  up  a  title  against  his  landlord. 

2  Yes.  696.    Doe  v.  Pegge^  1 T.  R.  760,  m  notie.    Et  vide  infra,  173,  n.  (B). 
Mortgagor  real      (P)  The  words  of  Lord  Mansfield  in  this  case  {King  v.  St.  MidueFs,  Batk^ 
^g^e  margin  *  ^<^"8-  ^^'  ^.C.  Cald.  110,)  are  remarkable :— If,  says  his  Lordship,  the 
eettlement,          estate  on  which  a  pauper  resides  is  substantially  his  property,  that  is  sufficient, 

whatever  forms  of  conveyance  there  may  be ;  and  therefore  a  mortgagor  in 
possession  gains  a  settlement,  because  the  mortgagee,  notwithstanding  the 
form,  has  but  a  chattel,  and  the  mortgage  is  only  a  security.  It  is  an  affront 
to  common  sense  to  say,  the  mortgagor  ti  not  the  real  owner,  A  mortgagor  has  a 
right  to  the  possession  till  the  mortgagee  brings  an  ejectment.  After  the  mort- 
gagee has  got  into  possession,  he  may  gain  a  settlement.    And  per  Bnller,  J. 

3  T.  R.  772.    <<  In  Rex  v.  St.  MichaeVe,  Bath^  it  was  said,  that  either  a  mort- 
[  167  ]       gagor  or  mortgagee  might  gain  a  settlement  according  to  circtttwrfancrs.    One 

of  those  circumstances  is  possession,  and  upon  possession  aU  the  qnestions 

have  turned.^' 
Mortgagor  The  statute  9  Geo.  1.  c.  7,  enacts,  that  no  person  shall  gain  a  settlement  by 

gaina settlement  purchasing  any  estate  whereof  the  consideration  does  not  amount  to  30i.  boni 
tng  estate  mort'  fi^^  \ieX^*  Hence,  if  a  pauper  contract  for  the  purchase  of  an  estate  for  VSL 
gaged  to  faU  which  is  in  mortgage  for  3SZ.  and  having  paid  71.  takes  the  conveyance,  sob- 
^^"^^^^^  ject  to  fhe  mortgage  {Rex  vMattingley,  2  T.  R.  12,)  or,  if  he  contract  for  the 
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But  if  the  mortgagee  evict  the  mortgagor,  and  take  pos^  Not  after  ech" 

,,  _.  ^1.         i_      lY  1  •  •  •       tton  and  oceupa* 

Bession,  the  mortgagor,  though  afterwards  occupying  permis-  <,-^„  permissire- 
Btftlj  for  a  particular  purpose,  will  not  thereby  gain  a  settle-  ^^*  oth^w'Z^^^ 
meht.    A  pai^per  entitled  to  an  equity  of  redemption  of  a  free-  ^Mesnon  then 

'  mortgagor. 

pnrchate  of  an  estate  for  M*  and  pays  only  ML  bnt  mortgages  the  property  to 
the  veador  for  the  residoej  in  either  case  he  will  not  gain  a  settlement.  Rex 
▼.  OlMey^  1  Maal.  &  Selw.  38.  Yet,  if  after  snch  purchase  at  the  full  value, 
be  obtains  from  B.  an  indifferent  person,  the  loan  of  money,  with  which  he 
discbarges  the  ezlsthig  lucnmbranees  on  the  estate,  and  takes  an  assignment  of 
the  security,  so  as  to  vest  the^  legal  estate  in  himself,  and  then  mortgages  to 
B.  for  the  money  lent,  and  continnes  in  possession  for  forty  days  after,  the 
patiper  by  snch  arrangement  will  become  entitled  to  a  settlement.  Rex  t* 
ChaiUjf,  6  T.R.  755.  Rex  v.  Olnepf  1  Maul.  Sc  Selw.  387.  Rex  v.  Te^ord^ 
Borr.  Sett.  Ca.  57.  If  he  can  gain  credit  for  30/.  the  Court  will  not  inquire 
from  whence  it  comes.    Rex  ▼.  Teifurd,  ib.  and  1  Maul.  &  Selw.  390,  391. 

Twenty  years  possession,  by  any  means,  gives  a  title ;  and  therefore  where  Mortgagor** 
a  party  had  been  in  the  occupation  of  a  cottage  and  premises  niueteen  years  ^^^  youeauory^ 
and  a  half  by  intmsion  on  the  waste,  and  then  hu  mortgagee  brought  an  ga^n  moat 
fjeetment  against  him  and  tamed  him  out  of  possession,  and  the  mortgagee  Aav«  ^^^^V., 
coDtinaed  in  the  occupation  himself  upwards  6f  half-a-year,  when  he  and  the  |[!![^'^^j|^ 
mortgagor  sold  the  property,  thi$  was  held  to  confer  a  settlement  on  the  mort- 
gagor.    RexY.  Brition,  1  Burr.  631.    2  Bott.  P.  L.  482,  pi.  501. 

In  the  case  of  King  v.  Edringtonf  1  East,  286,  a  leasehold  cottage,  which  Asiigument  to 
the  pauperis  wife  had  purchased  before  marriage,  was  assigned  by  her  and  ^^g/^o  moH- 
lief  first  husband  to  a  trustee  in  trust,  that  he  should,  by  sale  or  mortgage,  gage,  and  pot' 
raise  lOl.  for  the  benefit  of  the  parish,  by  whom  the  family  had  been  before  *^*^J^  f '  *^ 
relieved  to  that  amount,  and  after  payment  of  the  same,  in  trust,  to  rc-assign  jure  uzoris, 
the  premises  to  the  former  owners.    The  parties  always  continued  in  posses-  gati>«  setiU' 
•ion,  and  it  did  not  appear  that  the  money  was  ever  paid,  or  what  was  the  * 

^ndne  of  Che  cottage.    And  the  question  was,  whether,  on  the  death  of  the 
ftrat  hasband,  the  pauper  who  married  the  widow,  gained  a  settlement  by  re* 
siding  forty  days  in  the  cottage  of  which  she  had  retained  the  possession. 
liOrd  Kenyon,  C.  J.  in  delivering  the  judgment  of  the  court,  obse'rved,  that 
the  premises  were  assigned  to  the  trustee  for  the  purpose  of  securing  the  re- 
|»ayment  of  a  sum  of  money  expended  by  the  parish  for  the  use  of  tlie  man's 
lamlly,  and  this  was  equivalent  to  a  mortgage  and  no  more.    After  the  ex- 
piration of  the  asnal  time  given  for  the  payment  of  the  mortgage  money,  the 
estate  became  absolute  in  the  mortgagee  at  law,  but  neither  courts  of  law  nor 
efuUf  tui  eight  of  what  the  parties  intended.    In  mortgage  deeds,  there  was 
sometimes  introduced  a  clause,  that  the  mortgagee  might  repay  himself  by  sale 
of  the  mortgaged  premises,  without  the  concurrence  of  the  mortgagor,  hot  a 
court  ef  equity  would  (his  Lordship  thought)  contronl  the  exercise  of  that 
power  [contra,  ante.  It,  IS.]    He  woe  sure  they  would  eontroul  ii,  tn  as  instance 
hke  the  present f  upon  payment  qf  what  was  due.    The  trustee,  in  such  a  case, 
woald  be  boand  to  execute  a  re-conveyance,  and  in  thv/  case  In  question,  there 
an  express  clause  to  that  pnrpoae.    Virtually,  therefore,  there  was  no 
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hold^  estate  (u),  which  had  been  mortgaged  by  hk  father, 
having  beeii- evicted  by  the  assignee  of  the  mortgagee,  after- 
wards gained  permission  of  the  steward  of  the  assignee  to  in- 
habit a  house,  part  of  the  mortgaged  estate,  and  which  was 
then  untenanted,  /or  the  purpose  of  overlooking  some  repcirsj 
which  he  proposeu  to  do  upon  the  estate,  with  an  intention  to 
sell  the  same,  and  pay  the  mortgage  money.  In  consequence 
of  such  permission,  he  went  into  the  house,  and  inhabited  the 
same  for  upwards  of  three  months,  when  he  was  removed  by 
an  order  of  justices*  The  pauper  did  not,  during  such  re- 
sidence, do  any  thing  towards  the  repairs  of  any  of  the  houses, 
or  towards  a  sale  of  the  estate.  No  agreement  was  made  be; 
tween  the  pauper  and  the  steward,  with  respect  to  any  rent 

(«)  The  King  v.  InkaJlniUuit9  of  C«-  Houghton  Le  Springy  1  East,  957,  and 
theniigton^  3  T.  R.  771.  [Vide  etiam  Selw.  N;P.  Index,  wtee  Mortgage.— 
Rex  V.  FntweU,  7T.R,  197.    Resr.      EdJ] 


P«  167  a      more  than  a  mortgage,  and  it  ought  to  be  go?enied  by  the  same  rales.    With 

coMtimed.       respect  to  the  case  of  Rex  ▼.  St,  Michatl\  Baik^  it  was  very  plain,  that  the 

greatest  stress  was  laid  on  the  circnmstance  of  the  pauper's  possession  having 

been  obtained  by  fraud.    After  touching  upon  the  interest  which  he  had  in 

the  premises  conveyed.  Lord  Mansfield  said,  at  the  end  of  the  case,  tiiere  was 

still  another  and  a  stronger  ground  ui  this  [St*  Michaefoy  Buth^  case,  for  the 

possession  was  obtained  by  fraud.    Now,  if  the  other  point  had  been  clear,  he 

[Lord  Mansfield]  would  not  have  used  such  an  expression.    In  the  case  before 

the  court  (Lord  Kenyon  continued)  the  possession  was  not  fraudulent,  and 

therefore  he  was  of  opinion  that  the  second  husband,  the  pauper,-  gained  a 

settlement  by  his  residence  on  the  estate,  which  came  to  him  by  operation 

of  law,  on  his  marriage. 

£xpression  rf       The  court  again  referred  to  the  doctrine  of  Lord  Mansfield,  as  stated  m  the 

^kmaUt!^^  text  in  the  case  of  Rex  ▼.  TVirroa*,  LaimoesiM,  S  East,  W6,  where  Lord  EBeii- 

borough,  C.  J.  expressed  a  wish  to  confine  the  acquisition  of  settlements  by  the 
possession  of  estates,  to  the  strict  letter  of  the  statnte  9  Oeo.  1.  c.  7.  s.  5» 
namely,  for  so  long  only  as  there  was  an  imioii  of  inUreot  amd  eco^Mifuni  ta  the 
thing;  and  his  Lordship  said,  in  cases  of  this  kind,  he  should  be  much  IncliDed 
to  ask  with  Lord  Mansfield,  what  interest  had  the  pauper  in  the  estate  i  But 
the  true  question  appears  to  be,  whether  the  premises  are  subetantially  the 
pauperis  property ;  and  then,  whether  the  conveyance  be  in  the  form  of  an 
absolute  disposition  in  trust,  or  of  a  mortgage,  it  will  not  make  any  difference, 
if  the  possession  be  not  fraudulent  or  merely  permissive.  See  also  Rex  v. 
FritweU,  7  T.  R.  197,  and  Rex  v.  H&nghton  Le  Springy  1  East,  S47.  But  these 
and  the  preceding  cases,  have  no  reference  to  the  question  of  yalue  under 
the  statute  9  Geo.  i.  c.  7.  How  far  a  mortgagee  may  be  a  purchaser  within 
that  statute,  see  3  Nolan  P.  L.  95,  3d  ediUon. 
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to  be  paid,  by  the  pauper  for  such  house.  The  question  was, 
whether  the  pauper  gained  a  settlement  by  this  residence? 
And  it  was  held  that  he  did  not.  For  though  it  is  clear  that 
an  equitable  title  is  sufficient  to  give  a  settlement,  that  only 
applies  where  the  mortgagor  is  in  possession.  But  in  this  case 
he  had  neither  jus  in  re,  nor  ad  rem. 

If  one  borrows  money  for  another  on  a  mortgage  (or),  he  Mortgagee 
may  file  a  bill  against  him  to  pay  off  the  mortgage  money,  and  J,  ju«iiideb£i- 
ahall  not  be  put  to  his  indebitatus  assumpsit.  *"  a»«uiiprit. 

The  methods  of  redemption  and  foreclosing  being  found  4i-  Mirtga^^g 
latory,  expensive,  and  inconvenient,  not  only  to  the  mortgagee  ^  4^1  iaider 
but  also  to  the  mortgagor,  the  legislature  deemed  it  necessary  c<watiiw7pwl 
to  interfere,  and  in  some  de/zree  remedied  it  by  the  7  Greo.  2.  ««?{ '«  <*««•?« 

^  ^  without  hearing 

c  20,  by  which  statute  it  was  provided,  that  after  payment  or  on  d^endanv$ 

tender  by  the  mortgagor  of  principal,  interest,  and  costs,  the  pitSu^right; 

mortgagee  shall  maintain  no  ejectment,  but  may  be  compelled 

to  re-assign  his  securities,  and  deliver  all  deeds,  evidences,  and 

writings  in  his  custody,  respecting  the  mortgaged  premises  to 

the  mortgagor  (q).     And  that,  where  a  bill  is  filed  to  redeem 

or  be  foreclosed,  the  court  may,  upon  application  by  the  de-      [  169  ] 

fendant,   and  upon  his  admitting  the  right  and  title  of  the 

plaintiff  in  the  suit,  before  such  suit  be  brought  to  hearing, 

make  such  order  or  decree  therein,  as  would  have  been  made 

in  case  such  suit  had  then  been  regularly  brought  to  hearing 

before  such  court  (r). 

(x)  Mosely,  318* 


(Q)  This  is  the  firnt  section  of  the  act,  and  hereon  it  has  been  decided,  that  Cane  m  Jtnt 
where  a  mortgagee  recovered  possession  of  the  mortgaged  premises,  nnder  a  tf^'f*  2  '20* 
judgment  of  the  Court  of  Comfanon  Pleas,  in  an  undefended  ejectment,  in  which 
the  mortgagor  did  not  appear,  the  court  had  not  any  jurisdiction  to  restore  the 
possession  of  the  premises  to  the  mortgagor  on  his  paying  the  debt  with  interest 
and  costs ;  but  that  if  the  recovery  had  been  against  a  tenant  of  the  mortgagor, 
the  court  would  have  set  aside  the  judgment,  and  let  in  the  mortgagor  to  de- 
fend as  landlord,  that  he  might  bkive  been  in  a  condition  to  apply  to  the  court 
to  stay  proceedings  00  the  terms  of  the  statute.  Doe^  dem.  Tubb  v.  Am, 
4  Taunt.  887.    £t  infra,  170,  n.  (T). 

(R)  This  is  the  substance  of  the  3d  section  of  the  statute,  and  for  the  cases  *  [  169*  1 
hereoa  see  note  (T),  infra,  page  170.  , 
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except  where         But  it  is  provided,  that  this  act  shall  not  extend  to  any  cise 

right  w  quee-       i  ,  .  J 

tionedy  or  it  where  the  person  against  whom  the  redemption  is  prayedi 
wbsequent^  in-  ^hali  (by  Writing  under  his  hand,  or  the  hand  of  his  attorney, 
eumbroM^ru      agent,  or  solicitor,  to  he  delivered  before  the  money  shall  be 

brought  into  such  court  of  law,  to  the  attorney  or  sdicitor  for 
the  other  side)  insist,  either  that  the  party  praying  a  redemp- 
tion has  not  a  right  to  redeem,  or  that  the  premises  are 
chargeable  with  other,  or  different  principal  sums  than  what; 
appear  on  the  face  of  the  mortgage,  or  shall  be  admitted  on 
the  other  side;  nor  to  any  cas^  where  the  right  of  redemptioi^ 
to  the  mortgaged  lands  and  premises  in  question,  in  any  cause 
or  suit,  shall  be  controverted  or  questioned  by  or  between 
different  defendants  in  the  same  cause  or  suit  (s) ;  nor  shall 
be  any  prejudice  to  any  subsequent  mortgagee  or  incum^ 
brancer. 


ijectment  not  C^)  ^^  ^^  case  of  Goodlitle,  on  the  demise  of  Taysum  ▼.  Pope,  7  T.  R.  185, 
etayed  tf  mart'  the  mortgagor,  in  bar  to  i|n  action  of  ejectment  in  the  Conrt  of  Ring's  Bencl^ 
aSeed-  to  eon-  ^  ^^^  mortgagee,  set  up  a  right  to  redeem,  on  the  argument  of  a  rttle  nuI, 
€ey  E.  qf  R.  to  which  had  been  obtained,  calluig  on  the  mortgagee  to  shew  canse  why  the 
mortgagee,         ejectment  shonld  not  be  stayed  on  payment  of  principal,  interest,  and  costal 

The  plaintiff  (the  mortgagee)  prodneed  an  affidavit,  in  which  it  was  stated, 
that  in  the  year  1792,  [a  time  after  the  date  of  the  mortgage  (it  is  presumed^ 
bnt  that  fact  does  not  appear  .on  the  report,]  the  defendant  (the  mortgagor) 
had,  by  an  agreement  under  seal,  in  consideration  of  a  certain  sum,  agreed 
to  convey  the  premises  to  tlie  mortgagee  absolutely  ;  and  that  a  sum  of  money 
doe  from  the  mortgagor  to  the  mortgagee,  should"  \^  deducted  out  of  the 
purchase  money  so  to  be  paid,  and  that  several  applications  bad  been  since 
made  to  the  mortgagor,  to,  complete  the  purchase,  which  he  had  refused. 
The  counsel  for  the  mortgagor  admitted  the  agreement,  but  contended,  that 
snch.  an  agreement  to  convey  was  not  within  the  proviso  of  the  act.  U>rd 
Kenyon,  C*  J;,  however,  held,  that  the  mortgagor  bad  not  any  right  to  re- 
deem, for  that  a  court  of  Equity  would  decree  him  to  complete  his  contract 
made  in  1792.  The  application,  his  Lordship  said,  was  against  the  justice  of 
the  case,  and  if  he  were  to  listen  to  it  and  strip  the  mortgagee  of  his  legal 
title,  it  might  let  in  a  posterior  equitable  right,  to  the  prejudice  of  the  mort- 
gagee, though  he  (the  mortgagee)  should  thereafter  obtain  a  decree  for  the 
performance  of  the  agreement.  The  cpnrt  would  not  therefore  stay  the  pro^ 
ceedings  in  the  ejectment,  and  the  rul^  was  discharged. 
Contra  if  no  There  is  also  a  short  note  of  a  case  to  the  same  effect  in  Mr.  Seijeaol 
cMinjfcmce  ten-  ^Ug^,,,*,  Reports,  Ist  vol.  80,  {Skiriner  v.  Stacey).    The  defendant,  being  a 

prisoner,  moved,  that  upon  paying  principal,  interest,  and  costs,  to  be  com- 
puted and  taxed  by  the  Master,  all  proceedings  in  an  ejectment  on  a  mortgage 
deed  might  be  stayed  upon  the  statute  4  &  5  Ann.  [a  statute  not  to  be  foui^d]* 
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A  reference  to  a  Master  in  Chancery  to  take  an  account,  Tkerrfwre  P. 
under  this  statute,  must  proceed  upon  admission  of  the  prin-  admuied  on  r«- 
cipal  and  interest  due  tipon  the  mortgage  (y) ;  and  the  Master  f^^^'* 
calnnot  admit  evidenee  -(t). 

(y)  Vide  Huson  ▼•  Hewwuy  4  Ves.  105. 


and  Uiat  he  (the  defendant)  might  be  discharged  out  of  coBtody.  The  coanscl 
for  the  pl&intiff  objected  that  the  defendant  had  agreed  to  convey  to  the  plain- 
tiff the  equity  of  redemption ;  bat,  it  appearing  upon  an  affidavit  read,  that 
the  plaintiff  had  not  tendered  to  the  defendant  a  deed  of  conveyance  to  be 
executed^  and  that  so  bill  in  equity  was  brought,  the  court  granted  the  motion 
after  taking  time  to  consider. 

(T)  To  dispute  that  admbsion,  or  examine  into  the  q;iuaitum  of  what  is  due,  Recent  coses  in 
'  4  Ves.  106 :  and  m  a  case  where  the  bill  was  not  confined  merely  to  foreclosure,  *9*«*y  <"»  •'«*• 

T  Ceo   9.   c   9Q 

but  claimed  a  distinct  demand  beyond  the  mortgage,  it  was  decided,  that  no 
order  or  reference  could  be  made  under  this  statute.  Battard  v.  Clarke,  7  Yeu 
489.  So  in  a  case  where  the  mortgagee  was,  by  proceeding  at  law,  entitled  to 
execution,  no  relief  was  allowed  under  the  statute.  Amu  ▼.  Uopd^  3  Vet. 
St  Bea.  15.    Supra,  168  a,  n.  (Q). 

Though  the  defendant  may  be  entitled  by  the  statute  to  come  in  upon 
motion,  and  have  an  immediate  reference,  yet  if  he  be  in  contempt  for  want 
of  an  answer,  ^e  will  not  be  permitted  to  move  for  a  reference.  Hewit  t. 
MPCartneyy  IS  Ves.  560.  The  jurisdiction,  under  tlie  st^ute,  giving  the 
effect  of  a  decree  for  a  foreclosure  by  a  short  order,  is  the  same  as  if  the  cause 
were  brought  to  a  hearing.  The  time  for  payment  therefore  of  the  mortgage 
money  may  be  enlarged  on  the  usual  terms.  WakereU  v.  Delight^  9  Ves.  36. 
6.  C.  Coop.  t7.  In  another  case,  on  a  motion  for  a  reference,  under  this  act, 
tlie  court  refused  to  direct  the  Master  to  take  into  the  account  costs  incurred 
at  law,  no  mention  of  proceedings  at  law  being  made  in  the  bill ;  bat  the 
court  gave  leave  to  amend  the  bill  in  that  respect,  and  directed  the  motion  to 
stand  over  until  the  bill  was  amended.  Millard  v.  Magoty  3  Madd.  433.  fint 
a  decree  under  this  statute,  though  made  on  motion,  cannot  be  discharged  on 
notion.    Calde  v.  Fowelly  1  Bro.  Ch.  Ca.  514. 

It  is  further  observable  oh  this  statute,  that  where  after  judgment  for  the 
plafaitiff  in  ejectment  the  mortgagor  prayed  to  bring  the  money  into  court,  the 
application  was  refused,  Pago  and  Chappie,  Justices,  observing,  that  though 
liberty  be  given  to  bring  in  the  money  pending  the  action,  yet,  after  the  suit 
has  been  determined  by  judgment,  the  court  cannot  comply  with  themortga* 
gor^s  motion.  Wilkinaon  v.  Traxtany  Serjeant  Leeds  MS.  2  Selw.  N.  P.  683, 
5th  edition.  Before  a  court  of  law  will  proceed  on  this  statute,  there  mi\f»t  be 
an  affidavit  that  no  suit  in  equity  is  depending,  ib. ;  and  a  defendant,  in  order 
to  stay  proceedings  at  law  under  an  ejectment,  must  apply  before  the  plaintiff 
is  entitled  to  take  out  execution.  AmU  v.  Uoydy  3  Ves.  &  Bea.  15.  and  where 
the  title-deeds  and  mortgage  are  not  delivered  up,  the  money  must  be  paid 
into  court,  unless  the  plaintiff  or  hb  attorney  will  undertal^  to  deliver  them. 
JkutdM  T.  Jacofr,  Tidd's  Prac.  563, 7th  ed.    If  there  be  any  doubt  as  to  tUe 
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Mortgagor  hi  By  the  7  W.  &  M.  c  25*  It  is  enacted,  "  that  no  person. 
^efirhSgku  ^^^  be  allowed  to  have  any  vote  in  election  of  members  to 
mJ^mirtraJu  ^®^®  *^  parliament,  for  or  by  reason  of  any  trust,  estate,  or 
ifi»po§H9rion.  mortgage,  unless  such  trustee  or  mortgagee  be  in  actual  pos- 


amonnt  of  what  is  dae,  the  conrt  of  King's  BeDdi  will  refer  it  to  the  Master, 
and  the  court  of  Common  Pleas  to  one  of  the  prothonotaries  who  taxes  the 
cost4 :  Berthen  v.  Street,  8  T.  R.  Sf 6.  And  where  an  affidavit  was  made, 
that  the  mortgagee  bad  been  at  great  expence  in  necessary  repairs  of  part  of 
the  premises  in  his  possession,  (the. ejectment  being  bronghtfor  the  residoe,). 
and  it  was  prayed  that  the  prothonotary  might  be  directed  to  take  allowances 
for  sach  repairs,  the  court  said,  that  the  role  must  follow  the  words  of  the 
statute,  and  that  the  prothonotary  would  make  just  deductions  and  allowances; 
Barnes,  176.  Adams  £j.  %94i.  In  a  case  where  the  mortgage  deed  enabled 
the  mortgagee  to  sell,  and  upon  an  ejectment  and  a  rule  obtained  upon  the 
statute,  the  mortgagee  having  set  op  a  claim  for  some  expences  occasioned  by 
sale  under  the  mortgage  deed,  the  Chief  Baron  observed,  that  the  only  charge 
specified  was  of  a  nature  which  might  be  very  well  settled  by  reference  to  the 
Master,  and  accordingly  the  rule  was  made  absolute.  G<todtUle  v.  Ijautfbwn, 
3  Anstr.  957.  It  has  also  been  holden  that  the  rule,  with  respect  to  tacking  in. 
an  ejectment,  sliall  be  the  same  as  in  equity.  Therefore,  upon  a  reference  to 
the  Master,  the  court  has  refused  to  tack  a  bond  debt  to  the  mortgage  as, 
against  the  mortgagor  or  his  assignee  of  the  equity  of  redemption,  but  has 
intimated  that  it  might  be  done  against  |be  heir.  Bingham  v.  Greggf  Barnes, 
iSt.  And  it  has  been  decided  in  equity,  that  if  the  bill  embraces  any  obfect 
dbtinct  from  the  foreclosure  of  the  mortgage,  as  for  example,  if  it  sets  np 
another  demand  on  the  defendant,  and  prays  it  may  be  also  a  charge  on  the 
estate,  no  order  of  reference  can  be  made  under  the  statute.  Lord  Eldon  has 
remarked,  that  the  justice  of  the  case  seems  to  be,  that  the  reference  should., 
be  made  as  to  the  mortgage,  and  the  cause  go  on  as  to  the  res^  hat  l^e  ba4 
Oever  known  it  done.    Bastard  v.  Clarke,  7  Ves.  489. 

This  act  expressly  gives  authority  to  courts  of  equity,  in  a  suit  fqr  foredosvre, 
to  stay  the  proceedings  in  any  stage  of  the  cause,  upon  the  defendant's  sub- 
mitting to  the  same  decree,  as  the  plaintiff  WQuld,  according  to  the  case 
made  by  the  bill,  be  entitled  to  at  the  hearing  of  the  cause.  It  has  frequently 
been  stated ;  and  it  seems  with  truth,  that  ^urts  of  equity  did  not  require  the, 
aid  of  the  legislature  in  this  particular,  and  that  the  real  purpose  of  tl^e  statute 
was  to  give  a  new  jurisdiction  in  the  case  of  mortgages  to  courts  of  law—the 
section,  as  to  courts  of  equity,  being  merely  incidental  and  nnnecessaiy^ 
"With  tills  impression  tlie  late  case  of  Praed  v.  H^U,  was  decided.  In  that 
case  a  bill  was  filed  by  mortgagees,  against  the  mortgagor  and  also  against  % 
subsequent  mortgagee  (who  had  a  power  of  sale),  praying  tl\at  the  mortgaged 
estate  plight  be  sold  to  satisfy  the  claims  of  the  plaintiffs.  Upon  this  tbo 
mortgagor  moved  the  court  for  a  reference  to  the  master  to  take  an  account, 
i^nd  prayed  tjiat  all  proceedings  might  be  stayed  in  the  mean  time.  Tlie  court 
»aid  that  tills  bill  being  for  a  sale  and  not  for  a  foreclosure  was  not  within  the 
above-ruamcd  statutC|  but  inaspiuph  4s  a  court  of  equity  bad  iuherent  juna« 
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session  or  receipt  of  the  rents  and  profits  of  the  same  estate ; 
but  that  the  mortgagor,  or  ceshii  que  trust  in  possession^  shall 
and  may  vote  for  the  same>  notwithstanding  such  mortgage  or 
trust.**  (u) 
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dietioa  to  stay  the  proceedingt  in  any  cause,  and  in  any  stage  of  the  cause, 
whenever  the  defendant  would  at  once  sabmit  to  a  decree  estabUshing  the 
Inn  denand  made  by  the  bill  and  costs,  it  woald,  In  the  instance  before 
Hy  cxMciae  that  jarisdiction  and  decree  an  accoont  and  stay  the  proceed- 
^  ings  in  the  interim  \  which  was  accordmgly  done.  Pimd  ▼•  HaU,  1  Sim.  it 
Sto.SSf. 

In  an  action  of  covenant  on  a  mortgage  deed,  a  mle  was  hitely  moved  for 
in  the  court  of  King's  Bench,  calling  upon  the  defendant  to  shew  cause  why 
it  ahoold  not  be  referred  to  the  Master  to  ascertain  what  was  due  for  principal 
and  interest  upon  the  deed  on  wliich  the  action  was  brought,  and  why,  npon 
payment  of  principal  and  interest,  together  with  the  costs  of  the  action,  the 
mortgagee  should  not  be  directed  to  give  np  tiw  mortgage  deed  to  the  mort« 
gagor  ?— Bayley,  J.  observed,  that  to  grant  the  motion  seemed  to  be  converting 
tiie  coort  of  King's  Bench  into  a-  court  of  equity.  However  the  rule  fM 
might  Is  well  be  granted  as  cause  mii^t  afterwards  be  shewn,  the  court  ac« 
eordingly  granted  a  mle  awl  which  was  afterwards  made  absolute  but  without 
opposition.  An^n.  f  Chit.  Rep.  264.  It  does  not  appear  to  have  been  usual  • 
(adds  the  learned  reporter)  to  grant  the  rule  in  the  extent  to  which  it  was  car- 
lied  in  this  case.  The  statute  enacts,  that  where  my  action  shall  be  brought 
«B  any  fond  fof  payment  of  the  money  secured  by  such  mortgage  or  perlorm- 
smce  of  the  covenants  therein  contained,  or  where  an  action  of  ejectment 
shall  be  brought  by  any  mortgagee  it  shall  be  lawful  for  the  party  entitled  to 
tibe  equity  of  redemption,  at  any  time  pending  mck  action,  to  bring  into  court 
die  principal  money  and  ^interest,  &c.  and  by  rule  of  court  to  obtain  a  re- 
conveyance, Ac.  ubi  supra. 

(U)  Bat  the  mortgagof  in  possession  will  not  be  permitted,  to  vote  if  the  Cmadv  tltc- 
intercst  of  the  mortgage  money  reduces  the  value  of  the  premises  below  forty  ^>mw« 
•hillings.    Hey  ward  on  Coon.  Elec.  94.    And  to  entitle  a  mortgagee  to  sit 
in  parliament,  he  must  have  been  in  possession  of  the  premises  for  a  period 
of  seven  years  by  the  statute  9  Ann.  c.  5.  s.  4.  post,  S13. 

With  respect  to  electors  for  boroughs  and  towns,  it  Is  observable  that  in  Beroarib  dec* 
one  case  where  a  mortgage  was  paid  off  by  a  loan  from  a  th(rd  person  to  tiie-  ^^m*. 
OBortgagOT,  witliout  interest,  three  months  previously  to  an  election,  the  mort- 
gagee being  then  in  possession,  and  it  appeared  that  the  mortgagor  after  the 
election  had  made  a  new  mortgage  to  the  lender  for  the  money  advanced  and 
interest,  the  vote  of  the  mortgagor  was  held  bad,  though  he  was  in  possession 
at  Ae  time  pf  tl|e  election.    See  Male  on  Elec,  S90« 
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OF  THE  ESTATE  OF  THE  MORTGAGEE^   &C 

Vifws  to  he      J[  o  fonn  an  accurate  idea  of  the  nature  of  the  interest  rf 

taken  qf  mort' 

fogee'ainterest*  a  mortgagee  in  the  estate  pledged  as  a  security^  he  must  be 

viewed  at  four  periods  of  time :  First,  At  the  instant  of  exe- 
cuting the  mortgage,  and  before  forfeiture,  while  possession  is 
(as  is  usually  the  case)  in  the  mortgagor.  Secondly,  After  the 
mortgage  is  forfeited  by  non-payment  of  the  money  at  the  day, 
and  before  the  mortgagee  enters  into  possession.  Thirdly,, 
After  the  mortgagee  enters  into  possession  on  the  eyiction  of 
-  the  mortgagor.  And  fourthly.  On  foreclosure,  of  which  we 
shall  speak  at  large  hereafter  (a). 

Mortgage^ies'      *The  estate  of  the  mortgagee  (a),  until  forfeiture,  still  con- 
feUmre,  tinues  as  it  was  at  common  law,    before  the  interference  of 

courts  of  equity :  he  is  entitled  to  an  estate  as  tenant  in  mort- 
gage in  fee,  or  for  term  of  years,  subject  to  any  agreement 
made  between  him  and  the  mortgagor  relative  to  the  posses- 
sion, and  defeazahle  at  law  by  performance  of  the  condition. 
As  soon  as  the  estate  is  created,  he  may  enter  into  possession; 
but  as  the  payment  of  the  interest  is  the  principal  object  of 
the  mortgagee,  he  seldom  avails  himself  of  that  right,  unless 
obliged  so  to  do,  to  secure  payment  of  the  interest,  or  with 
a  view  to  compel  the  repayment  of  the  money. 

Lmm  rfmori'^      It  follows  from  hence,  that  all  leases  or  other  interests  in  the 

agaiMat  nwri'    land  made  or  conveyed  by  the  mortgagor  subsequent  to  the 
g*ige$, 

(a)  Vide  1  Atk.  170. 


(A)  To  these  foar  general  headt,  the  reader  will  expect  to  find  the  particu- 
lars of  this  chapter  reduced,  bat  the  anther,  it  is  to  be  laqnented,  has  not  fol- 
lowed this  nor  any  other  particular  difision  in  the  ensuing  eousideratioa  of  the 
estate  and  interest  of  the  mortgagee.  Indeed,  it  is  sincerely  to  be  wished, 
that  he  had  adopted  a  more  sucdnct  arrangement  of  hts  work,  or  at  least, 
that  he  had  introduced  some  kind  of  subdivision  into  chapters,  which  cmbnce 
such  an  extensive  variety  of  matter. 
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mortgage,  though  before  forfeiture,  are  void  agaimt  the  mort* 
gagee  (6).  As  to  him  the  tenants  und^  such  leases,  or  persona 
claiming  such  interests,  may  be  considered  as  trespassers,  disr* 
^eisors,  and  wrong-doers. 

On  the  same  principle,   the  mortgagee  (since  the  statute     [  172  ] 
4  Ann.  c*  16.  to  dispense  with  the  necessity  of  attornment  of  notice!!^ei^iaSL 
tenants)  on  notice  becomes  entitled  to  the  rent  of  the  premises  ?J^*^  ^  ^^ 
mortgaged  (if  let)  from  the  time  of  executing  the  conveyance ;  mortgage^  and 

'  to  ail  arrears  ai 

fi>r  the  rents  and  profits  are  liable  to  the  debt  as  well  as  the  um  ^  wtieef 
premises  themselves.  This  was  determined  in  the  case  of  Moss  \!^^fiiartan 
y.  GeUlimore  and  another  (c),  upop  a  special  case  reserved  in  ^^^  ^***' 
an  action  of  trespass  at  the  assizes  tor  Staifi>rdshire.  The  case 
was  as  follows :  One  Harrison,  being  seised  in  fee,  on  the  first 
of  January,  177S,  demised  certain  premises  to  the  plainti£^ 
Moss,  for  twenty  years,  at  the  rent  of  40/.  payable  yearly  on 
die  12th  of  May ;  and  in  May  1772,  he  mortgaged  the  same 
premises,  in  fee,  to  the  defendant,  Mrs.  Grallimore.  Moss 
continued  in  possession  from  the  date  of  the  lease,  and  paid 
his  rent  regularly  to  the  mortgagor,  all  but  281.  which  was  due 
before  the  month  of  November,  1778,  when  the  mortgiigor 
became  a  bankrupt,  being  at  the  time  indebted  to  the  mortga- 
gee in  more  than  that  stun  for  interest  on  the  mortgage.  On 
the  3d  of  January,  1779,  one  Harwar  went  to  the  plaintiff,  on 
behalf  of  Gallimore,  shewed  him  the  mortgage-deed,  aijd  de- 
manded from  him  the  rent  then  remaining  unpaid.  This  was 
the  first  demand  that  Gallimore  made  of  the  rent.  The  plain- 
tiff told  Harwar  that  the  assignees  of  Harrison  had  demanded 
it  before,  viz.  on  the  31st  of  December;  but  when  Harwar 
said  that  Gallimore  would  distrain  for  it,  if  it  was  not  paid, 
he  said  he  had  some  catde  to  sell,  and  hoped  she  would  not 
distrain  till:  they  were  sold,  when  he  would  pay  it.  The  plain- 
tiff not  having  paid  according  to  this  undertaking,  the  other 
defendant,  by  order  of  Gallimore,  entered  and  distrained  for 
the  rent,  and  thereupon  gave  a  written  notice  of  such  distress 
to  the  plaintiff  in  the  following  words :  "  Take  notice,  that  I 

(6)  Keech  v.  Hall,  supra.  [156.  et         (0  Dong.  Rep.  965.  [f79  4th  edit, 
wide  ante,  162,  .3.  et  po^t,  SSjB.— £d«]     and  tee  post^  175,  6,  m  }I9<m.— '£4*] 
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''  have  this  day  seized  and  distrained,  &c.  by  virtue  of  an  au-^ 
''  thority,  &c.  for  the  sum  of  88L  being  rent,  and  arrears  of 
'^rent,  due  to  Esther  Gallimore,  at  Michaehnas  hist  past,  for, 
"  &c. ;  and  unless  you  pay  the  said  rent,  &€•"*    He  accord- 
ingly sold  cattle  and  goods  to  the  amount  of  221.  2s.    The 
question  stated  for  the  opinion  of  the  court,  was,  whether,  im- 
der  all  the  circumstances,  the  distress  could  be  justified  ?  And 
the  court  determined  that  it  might,  saying  this  case  was,  in  its 
donsequences,  very  materiaL    It  was  the  case  of  lands  let  for 
years,  and  afterwards,  mortgaged;  and  considerable  doubts  in 
such  cases  had  arisen  in  respect  to  the  mortgagee,  when  the 
[  173  ]      tenant  colluded  with  the  mortgagor;  for,  the  lease  protecting 
T^S^ii  «^«-  the  possession  of  such  a  tenant,  he  could  not  be  turned  out  by 
ment  againti     the  mortgagee.     Of  late  years  the  courts  had  gone  so  far  as  to 
wmtgnge^  if     permit  the  mortgagee  to  proceed  by  ejectment,  if  he  had  given 
Hoi  to  dutwh  notice  ^o  ^h^  tenant  that  he  did  not  intend  to  disturb  his  pos- 
Jio»  fi^f***"'  session,  but  only  required  the  rent  to  be  paid  to  him,  and  not 

Vodrine  in  (^)  ^^  ^^  coarse  of  the  arguments  at  the  bar,  in  the  case  of  Keech  ▼.  BaU, 

text  ooir-nded.  ante,  156.  Dong.  23,  (n.  7.)  Lord  Mansfield  said,  he  entirely  approved  of  what 
noT^^^er^^'  had  been  done  by  Nares,  Justice,  on  the  Oxford  Circuit,  and  afterwards 
liMebe  prior  to  confirmed  by  that  court,  in  the  case  of  fVhUe^  lessee  of  WhatUy  ▼.  HaMu, 
f'^iP^V^*  et  |}J2.  not  to  suifer  a  lessee,  under  a  leafie  prior  to  the  mortgage,  to  avail  himself 
*  of  such  lease  on  an  ejectment  by  the  mortgagee,  if  he  has  had  notice  before 

the  action  that  the  mortgagee  does  not'intend  to  turn  him  out  of  possession. 
And  his  Lordship  again  recognised  the  rule  in  Doe  ▼.  Ptggtf  1  T.  It  760,  ta 
•ofif,  as  well  as  in  the  case  in  the  text.  It  has,  however,  been  considerably 
shakeOf  if  not  entirely  over-ruled,  in  a  subsequent  case  before  Lord  Kenyon, 
(JDot  V.  Stapkp  %  T.  K.  684)  wherein  it  was  held,  (against  the  mortgagee)  that 
in  ejectment  the  plaintiff  must  recover  on  a  legal  title,  even  thoitgh  he  mof 
claim  <mhf  md^eet  to  the  charge.  (BuUer,  J.dtss€ii<MN<e,  adhering  to  the  doc- 
trine of  Lord  Mansfield.)  And  in  the  case  of  Doe  v.  ffharton,  8  T.  R.  t,  the 
court  were  unanimously  of  opinion,  that  a  plaintiff,  who  claimed  under  an 
eUgU,  executed  subsequenUy  to  a  lease  granted  to  the  tenant  in  possession, 
could  not  recover  in  ejectment,  although  he  had  given  the  tenant  notice  that 
he  did  not  mean  to  disturb  his  possession,  his  object  being  merely  to  get  into 
the  receipt  of  the  rents  and  profits  of  the  estate.  That  an  equitable  title, 
with  the  legal  estate  outstanding  in  a  trustee  to  attend  the  inheritance,  will 
not  support  an  ejectment  See  Doe  v.  Venum,  7  East,  8.  Doe  v.  Morriii 
t  Taunt.  54.  Hence  the  inconvenience  of  excepting  or  taking  an  assignment 
of  an  outstanding  term  in  the  mortgage  deed  or  conveyance,  as,  to  prove  the 
title  in  ejectment,  that  instrument  must  be  produced,  and  on  profert  of  the 
deed,  it  will  appear  that  the  legal  estate  is,  outstanding  in  another  person. 
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to  the  mortgagdr.  Thisj  however,  was  entangled  with  diffi- 
culties. The  question  here  was,  whether  the  mortgagee  was 
or  was  not  entitled  to  the  rent  in  arrear?  Before  the  statute 
of  Queen  Anne  attornment  was  necessary,  on  the  principle  of 
notice  to  the  tenant  (c) ;  but  when  that  took  place,  it  certainly 


uid  the  plaintiff's  nonsuit  will  be  inevitable,  onless  be  has  taken  the  pre- 
eantion  of  laying  the  demise  in  tiie  name  of  his  tnistee* 

See  also  I>oe  v.  Wrooi^  5  East,  152.  Rawe  ▼•  L»we^  1 H.  Bl.  446 ;  and  Good- 
title  ▼.  JoneSf^  7  T.  R.  43,  where  it  was  held,  tliat  a  satisfied  term,  if  not  found 
by  the  jury,  upon  a  special  verdict,  to  have  been  surrendered,  will  bar  a 
recoTery  in  ejectment.  But  the  general  rule  is,  that  a  tenant  is  not  permitted 
to  dispute  his  landlord's  title  to  confer  possession  at  the  time  of  the  demise, 
although  he  may  certainly  shew  that  the  title  has  determined  since,  Alchorne  v. 
Gmnme^  t  Bing.  60;  and  It  should  be  observed,  that  in  certain  instances  a 
court  of  equity  vrill  enjoin  the  person  having  the  legal  estate  from  setting  up 
the  conveyance  to  him,  or  compel  that  person  to  permit  his  name  to  be  used 
in  the  demise ;  per  Lord  Chan.  Manners,  in  itTGutre  ▼.  Armsirongf  t  Ball  5e 
Bea.  5S8.    This  subject  is  treated  of  more  fully,  infra,  p.  5lO. 

(C)  The  reason  for  attornment,  says  Lord  C.  B.  Gilbert,  in  his  Treatise  on  Of  aitonmini. 
Tenures,  p.  41,  was  threefold,  1st.  That  the  tenant  in  possession  might  not  be 
avbjected  to  a  stranger,  or  a  new  lord,  without  his  own  approbation ;  2d.  That 
be  might  know  to  whom  he  was  to  render  hb  services,  and  distinguish  the 
lawful  distress  from  the  tortious  taking  of  his  cattle ;  and,  3d.  That  by  such 
attornment  the  grantee  of  the  reversion  or  selgnory  might  be  put  into  posses- 
sion of  It,  and  that  others  might  be  apprised  of  the  transfer.  The  necessity 
-  of  attornment  is,  however,  now  almost  entirely  taken  away  by  the  statutes 
4  &  5  Ann.  c.  16.  and  il  Geo.  2.  c.  19.  s.  11.  By  the  former  statute  it  was 
enacted,  that  all  grants  and  conveyances  of  any  manors,  &c.  should  be  good 
wUhoot  attornment  of  the  tenants ;  but  it  was  provided  that  no  tenant  siHNild 
be  prejudiced  by  payment  of  rent  to  any  grantor  before  notice  given  to  hiai 
of  the  conveyance  to  the  grantee  (1  T.  R.  385.)  And  by  the  latter  statute, 
after  reciting  that  the  possession  of  estates  was  rendered  precarious  by  the 
frequent  and  fraudulent  practice  of  tenants  attorning  to  strangers  under  pre- 
tended titles,  it  was  enacted,  that  all  attornments  should  be  absolutely  null 
and  void,  and  the  possession  not  altered  thereby,  except  such  as  were  made 
in  consequence  of  some  judgment  at  law,  or  decree  in  equity,  or  made  with 
the  privity  of  the  landlord  or  lessor,  or  to  any  nwrtgngtt  qfUr  tht  motlg^ge 
U  become  forfeUed* 

Till  the  passing  of  these  acts  the  doctrine  of  attornment  was  one  of  the 
.  most  copious  and  abstruse  points  in  the  law«  The  commentary  on  Littleton 
is  plentifully  interspersed  with  observations  concerning  it,  and  they  are  col- 
lected and  arranged  by  Mr.  Thomas,  in  the  Index  to  his  valuable  edition  of 
€oke  upon  Littleton.  But  these  statutes  have  rendered  attornment  unneees- 
.  sary  and  inoperative.  The  learning,  indeed,  on  this  branch  of  the  law  appears 
to  have  become  so  useless  that  not  a  single  article  on  the  subject  is  to  be 
fomd  in  Bacon's  Abridgment ^  and  Mr.  Viner,  in  bis  voluminous  compilation. 
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had  relation  back  to  the  grant,  and,  like  other  reladv^  acfil, 
they  were  to  be  taken  together.  Thus,  livery  of  seisin,  though 
made  afterwards,  related  to  the  time  of  the  feoffment;  since 
the  statute,  the  conyeyance  was  complete  without  the  attorn- 
ment ;  but  there  was  a  provision,  that  the  tenant  should  not 
be  prejudiced  for  any  act  done  by  him,  as  holding  under  the 
grantor,  vill  he  had  received  notice  of  the  deed ;  therefore  the 
paytnefU  of  rent,  before  ewch  notice,  toas  good.  With  diis 
protection  he  was  to  be  considered  by  force  of  the  statute,  as 
having  attorned  at  the  execution  of  the  grant.  And  here  the 
tenant  had  suffered  no  injury. '  No  rent  had  been  demanded, 
which  had  been  paid  before  he  knew  of  the  mortgage.  He 
had  the  rent  in  question  still  in  his  hands,  and  was  bound  to 
pay  it  according  to  the  legal  title.  But  having  notice  from  the 
assignees,  and  also  from  the  mortgagee,  he  dared  to  prefer  the 
former,  or  keep  both  parties  at  arms-length.    In  the  case  of 


0/  ^iormnent.  hai  inserted  nothing  respecting  It,  e»eeptui  eztnct  from  Lord  C.  B.  Gitberfs 

Treatise  on  Tenares. 
It  applie9  only      The  reason  however  for  attornment,  so  far  as  it  prvccaded  on  notice  to  the 
mSsMort        **°*°*>  Is  still  applicable  to  the  case  of  a  mortgage,  where  the  mortgage  is 
wwrtgagt,  mtL6»  sabseqnently  to  the  lease  {t  Bing.  59) ;  for  a  mortgagee  will  not  be  en- 

tiUed  to  the  rents  under  a  lease  madci  prior  to  the  mortgage,  until  he  sfaali 

liave  given  notice  to  the  tenant  of  the  mortgage,  and  reqaired  payment  sf 

the  rents  to  himself.    Otherwise  than  this,  actual  attornment  is  seldom  heard 

of  in  practice,  except  to  a  receiver,  or  in  the  case  of  a  recovery  in  ejectment, 

where  the  tenants  IVequently  attorn  to  the  lessor  of  the  plaintiff,  in  order  to 

save  the  ezpence  of  sherifia  poundage  and  officers  fees  on  executuig  a  writ 

of  possession. 

Ainaadage  of       The  statutes  of  attornment  were  passed  in  ease  of  the  reversioner,  and  to 

^m^^Lgt^U       ^^^^  "^  mortgagee  to  distrain  without  a  formal  attornment,  where  the  rever- 

ikat  mortgagee  B*on  has  been  conveyed  to  him  after  Che  creation  of  the  lessee's  tenn,  and 

«M^'*J*>2**       where  consequently  he  could  not  proceed  by  ejectment.    The  decision  in 

ijiffl^^  "     Mois  V.  GaiUnute  applies  also  to  the  same  circumstances ;  but  if,  as  in  Keedi  v. 

HoO,  and  In  the  late  case  of  Alekome  ▼.  Gomrne^  infra,  the  lesseeli  term  be 
created  by  the  mortgagor  alone  ailer  the  mortgage,  the  mortgagee  can  only 
obtain  possession  by  ejectment,  unless  indeed  the  tenant  will  pay  the  rents 
to  the  mortgagee  upon  notice  of  the  mortgage,  and  his  so  paying  the  rents  or 
coasentmg  or  agreeing  to  do  so.  Is  an  attornment.  In  Taylor  t.  Zssifra, 
6  Taunt  524,  the  land  was  expressly  subjected  to  distress  by  a  charge  created 
before  the  lessor's  title  commenced.  In  Alekome  v.  Gomme,  t  Bing.  6t,  tlie 
lord  Chief  Justice  of  C.  P.  said,  that  unless  the  tenant  had  attorned,  thou'gli 
the  mortgagee  might  have  evicted,  he  could  not  have  dbtrained.  Et  vide 
infniy  I7d. 
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eMcutions  it  was  liniformly  held,  that  if  any  one  acted  after  Mortgagee  may 
netioe,  he  did  it  as  his  pen!.    He  did  not  oner  to  pay  one  of  ttoiit  rente  paid 
the  parties  on  receiving  an  indemnity*    As  between  the  as-  ^^^iS^^  qf 
signee  and  the  mortgagee,  who  was  entitled  to  the  rent?    The  ^rtgage. 
assignees  stood  exactly  in  the  place  of  the  bankrupt*    Now  a 
mortgagor  wcu  not  properly  a  tenant  at  wiU  to  the  mortgagee y 
for  he  was  not  to  pay  him  rent,  he  was  only  so  quodam  modo  (d). 
Nothing  was  more  apt  to  confound  than  a  simile.    When  &     [  175  ] 
court  or  a  counsel  called  a  mortgagor  a  tenant  at  will,  it  was 
barely  a  comparison*    He  was  like  a  tenant  at  will ;  the  mort- 
gagor received  the  rent  by  a  tacit  agreement  with  the  mort- 
gagee, but  the  mortgagee  might  put  an  end  to  the  agreement 
when  he  pleased.    He  had  the  legal  title  to  the  rent ;  and  the 

(d)   Qaere   this    reason— it   seems      only  aiKil  d»Mtt  of  paymcBl  «f  the 
othemrise— at  least  natil  forfettare  of     mortgage  mooey.^Qitfre,  if  after  he 


the  conditioii,  when  perbaps  be  may  may  not  be  considered  as  tenant  at 
becone  tenant  at  8«fferanee;  for  the  snfferance  (s).  N.B.  The  case  of 
agreement  to  take  rents  and  profits  Afoss  ▼•  GaUimore,  then  was  a  sub- 
aeems  clearly  to  make  him  tenant  at  tenancy.  [The  mortgage  was  sab- 
will  (d).  Vide  Gemy  r.  Bearerofty  sequent  ,to  the  lease.— Eif.] 
Carter,  55.    But  as  that  agreement  is 


(D)  In  Paweeley  t.  Blaekmem  it  was  said,  that  ir there  be  a  proviso  that  tiie  Auihor'e  ^uery 

■Mirtgagor  shall  contiiine  in  possession  for  the  time  given  for  re*payment  of  ^^Bomtaea. 

the  mortgage  money,  he  will  then  be  tenant  for  so  many  years.    Cre.  Jac.  659. 

And  what  can  more  clearly  evince  the  position  that  the  mortgagor  is  not  any 

kind  of  tenant  to  the  nsortgagee,  in  the  generally  received  import  of  that 

word,  than  that  (as  Lord  Mansfield  observes  in  the  text)  the  mortgagor  is  not 

liable  to  pay  the  mortgagee  any  rent.    It  is  also  observable,  tiiat  it  has  been 

decided  that  a  mortgagor  cannot  without  an  express  contract  be  charged  with- 

the  payment  of  cent  to  the  mortgagee,  nor  with  a  liability  to  rent  in  an  actios     [  175  *  ] 

fiir  nae  and  occupation ;  for  that  the  contract  between  the  parties  Is  ibrpay-  Interetty  noi 

Bieot  of  interest,  and  not  for  payment  of  rent.    See  S  Pres.  Conv^  SOS.    And  ^^9  eeemred 

Off  mortgoge* 
with  respect  to  the  species  of  tenancy  onder  which  a  mortgagor  oa^^  to  be    '       ^^ 

cfaHSedy  the  modem  cases  have  shewn  that,  although  some  qnalities  of  a  par* 

ticalar  tenancy  may  be  ascribed  to  him,  yet  in  others  he  is  so  widely  different; 

that  it  is  impossible  to  say  he  is  either  tiie  one  or  the  other.    But  this  sobject       .    .     ., 

has  been  amply  discussed  in  a  precedmg  note,  ante,  p.  156,  note  (A),  to  which 

tha  reader  is  referred. 

(£)  He  may  perhaps  be  considered  as  a  ^luus  tenant  at  safl^rance,  according 

to  the  distinction  of  Sir  Orlando  Bridgraan,  C.  J.,  in  Gearf  v.  Bearenftf  ubi 

sopra.  Car,  66*  who  observed,  that  there  were  two  kinds  of  tenants  at  snfi^- 

aace;  proper  tenaatt,  and  puui  tenants  at  sofferaiice.    Of  this  latter  must 

he  the  oiartgagor,  if  he  be  any. 
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tenant  in  the  present  case  could  not  be  damnified ;  for  the 
mortgagor  could  never  oblige  him  to  pay  over  again  the  rent 
which  had  b^en  levied  by  this  distress.  This  remedy  i^as  a 
very  proper  additional  advantage  to  mortgagees,  to  prevent 
collusion  between  the  tenant  and  mortgagor. 

Moss  «•  Galli-      But,  on  a  motion  (e)  for  sequestrators  to  pay  rents  to  the 
iumid(¥).        mortgagee,  which  they  had  received  firom  the,  tenants  of  the 

{e)  In  Chanceryi  5th  July,  1786. 


Moss  V,  Galli-      (p)  The  court  of  King's  Bench  however  has  since  confirmed  this  case  as  Ur 
morecoR^rm^tf.  ^^  ^^^  deduced  from  it  in  the  marginal  placito,  ante,  173,  n.  (B).    Mr.  Jus- 
tice BoDer  said  he^held  the  decision  to  be  soond  law,  and  stated  that  he  was 
desired  by  Lord  Mansfield  to  declare,  that  on  consideration  his  Lordship  was 
most  perfectly  satisfied  with  the  determination  in  that  case.    Birck  ▼.  WkUe, 
1  T.  R.  384.    In  that  case  notice  of  the  mortgage  to  the  tenant  was  compared 
to  attornment,  and  it  was  argned  at  the  bar  for  the  plaintiff,  that  attonmeat 
when  made  related  back  to  the  time  of  the  grant;  but  Co.  Litt.  310  b.  is 
contra ;  for  there  it  is  said,  that  attornment  will  not  entiUe  the  grantee  to  the 
Martgtigeef  on  rents  which  become  dne  between  the  grant  and  attornment.    The  coort,  how* 
io^'ral^diL  ®^®'>(^  ^•^^^  ^^  *^®  plaintiff's  argnment)  appears  to  have  been  of  opinion 
mid  III  orre^r^     that  the  plaintiff  was  entitled  to  recover  all  the  rent  dae  at  the  time  notice 

was  given,  and  all  the  arrears  of  rent  which  remained  in  the  hands  of  the 
tepant  at  that  time ;  for  that,  after  notice,  the  plaintiff  must  be  considered  as 
landlord  from  the  date  of  the  lease,  and  entitled  to  all  the  rents  from  tbat 
period,  provided  the  tenant  have  not  previoosly  paid  them  over  to  his  origiBal 
lessor.  And  per  Boiler,  J.  this  was  settled  in  the  case  of  WaU$  v.  OgwOl, 
Cro.  Jac  39S,  where  it  was  agreed  that  the  lessee  was  not  boand  to  pay  the 
rent  without  notice,  ^nd  if  he  had  paid  it  to  his  original  lessor,  it  was  a 
good  excuse  for  him,  and  he  might  plead  it;  but  if  he  had  nU  paid  U  the  adum 
gate  him  notice  te  pay  U  to^  the  granieCf  and  then  he  mas  chargeable  for  all  thai 
woe  not  paid.  This  case  (continned  the  learned  Judge)  shewed,  1st  How 
much  the  common  law  regarded  and  required  notice  where  a  person  had  not 
the  means  of  knowing ;  for  at  that  time  there  was  no  statute  which  required 
notice  to  be  given.  Sdly.  It  shewed  where  attornment  was  dispensed  with  or 
supplied  by  a  statute,  that  the  grantee  had  as  complete  and  perfect  a  title 
as  if  attornment  had  actually  been  made*  3dly.  It  fortified  an  argument  on 
which  he  relied  much  in  the  case  of  Moee  v.  Gdltimore,  drawn  from  the  forai 
[  176  ]  of  pleading,  namely,  that  since  the  statute  an  attornment  was  never  alleged 
dther  in  a  declaration,  in  covenant,  or  in  an  avowry,  which  could  only  be 
because  it  was  supplied  by  the  statute,  and  therefore  unnecessary.  And, 
4thly.  It  pnoed  thai  noihing  eouid  exaue  the  leeeee  from  pofkig  the  rent  Jo- Ae 
aetignee  M  adadl  papneni  to  the  original  Uteor  wUhaai  notice  rf  the  grant;  cad, 
V  thai^  mre  hie  mss,  he  might  plead  it.  In  thecase  before  the  court  the  phdn- 
tiff  was  the  hmdlord  of  the  defendant.    The  landlord  had  a  dear  legal  title 
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I&x>ttfraged  estate,  his  Honor,  the  Master  of  the  Rolls,  said, 
that  the  Court  pf  King's  Bench,  he  understood,  now  entertained 


which  he  covld  tapport  on  pleading  either  hi  an  action  of  covenant,  or  in 

avowry,  and  the  tenant  was  answerable  to  his  action,  unless  he  conid  allege 

some  legal  har  in  his  defence,  which  he  coM  mdy  do  by  shewing  payment  to  the 

grwUor  brfore  moHee* 

Before  we  proceed  to  the  next  subject  of  the  chapter,  it  may  be  nsefnl  to  i>«»f«  gliould 
,^  ,  ^     \     n     ,.  ,  .        .      .  «  .....  *  inquire  ftir  hts 

recapitnlate  the  leading  mles  respecting  the  influence  which  the  mortgage  i^/^^.*^  ^^i^,^ 

transaiction  has. on  leases  for  years,  or,  as  they  are  generally  termed,  husbandry 
or  occupation  leases.    It  frequently,  indeed  generally,  is  the  case,  Uiat  the 
tenant  takes  his  lease  without  mquiring  uito  the  landlord's  power  to  grant  it ; 
esteeming  questions  on  that  head  not  only  as  querelous  and  presuming  in  tiie 
extreme,  but  as  engendering  a  species  of  bad  faith,  which  woald  certamly 
ensure  the  loss  of  his  bargain.    And  thoogh  it  be  true,  to  use  the  words  of 
Sir  S.  RomiUy  (argo.  11  Ves.  250),  that  no  honest  lessor  woold  grant  a  lease 
without  tailing  care  that  tlie  lessee  has  the  estate,  yet  there  are  landlords, 
who,  through  inadvertency  or  uncontronlable  circumstances,  would  be  ready 
to  grant  leases  without  considering  any  interest  but  their  own.     It  after- 
wards proves  that  the  estate  is  in  mortgage,  and  subsequently  the  mortgagee 
gives  the  tenant  notice  of  the  incumbrance,  and  requires  the  rent  to  be  paid 
to  him,  but,  in  the  interim,  the  mortgagor  (pushed,  perhaps,  to  an  extremity) 
has  distrained  while   the  tenant  is  meditating   on  the   dilemma   to  which 
lie  11  reduced.    And  although  the  principles  on  this  bead  of  law  are  clear 
and  distinct,  yet  il  generally  happens  in  the  end  that  the  tenant's  flocks 
and  herds  fall  a  prey  to  the  argent  necessities  of  his  indigent  landlord.    He 
■ray  have  taken  a  long  lease  at  a  moderate  rent,  and  brougiit  his  farm  into 
a  flourishing  condition,  when  he  receives  intelligence  of  a  prior  incumbrance, 
which  may  possibly  be  shortly  followed  with  a  notice  (o  quit  or  a  rise  of  rent 
by  the  mortgagee,  thereby  making  his  lease  practically  invalid.    These  con- 
iddentions,  therefore,  render  it  highly  essential  in  every  individual  taking  a 
lease,  to  demand  an  inspection  of  the  title  of  the  intended  lessor,  if  tlierc  be 
the  least  ground  to  suspect  that  the  farm  is  ih  mortgage.  See  ante,  160*  1  Pre.«. 
Abs.  13.    DeveraU  v.  BoUom,  18  Ves.  505.     WhUe  v.  Fo^t^mbet  11  Ves.  3S7. 
3  Taunt.  433.  6  lb.  64.    Filder  v.  Hooker^  t  Meriv.  4S4.  and  Purris  v.  Rttyer^ 
9  Price,  4(38,  where  it  was  expressly  held,  that  oh  a  contract  for  leasehold 
pn^perty,  the  vendor  is  bound  to  shew,  to  the  satisfaction  of  the  purchaser, 
that  his  lessor  or  the  original  grantor  of  the  term  was  entitled  to  grant  the 
lease.    He  cannot  otherwise  oblige  the  purchaser  to  complete  his  contract ; 
and  the  circumstances  of  Uie  lease  having'  been  originally  granted  by  a  lay- 
corporation,  or  of  its  being  of  very  ancient  date,  do  not  alter  the  general 
xule.   Ibid. 

We  have  seen,  (ante,  p.  174,  n.  175,  n.)  that  where  the  lands  are  let  for    Wkuilfleanehe 
years,  or  on  a  tenancy  from  year  to  year,  and  then  mortgaged,  the  lease,  or  J^Jig^^c* 
yearly  tenancy,  will  protect  the  possession  of  the  tenant  against  the  mortgagee, 
who  cannot  by  ejectment  or  any  other  means  either  turn  him  out  of  possession 
or  increase  the  rent,  but  that  on  notice  of  the  incumbrance  the  tenant  iuu«t 

Vol.  I.  Q 


176  a  CHA1>.  VIII.  Ol^  THE  fiSTA/TE  Of 

pay  the  accrnbg  rents  to  the  mortgagee,  as  also  all  Arrears  accamnlated  frott 
the  date  of  his  lease,  for  which  (if  the  mortgagor  conld)  the  mortgagee  may 
distrain  or  bring  his  action  for  use  and  occupation,  though  not  in  actoal  seisin 
of  the  premises  at  the  time  tlie  rent  or  arrearage  became  doe ;  et  vide  Woodf*. 
581,  2d  edit. ;  and  with  respect  to  the  lease  no  notice  to  quit  will  be  neces- 
sary on  the  determmation  of  the  term ;  but  as  to  the  tenancy  from  year  to  year, 
the  tenant  will  be  entitled  to  six  months  notice  to  quit,  either  from  the  mort* 
gagor  or  mortgagee,  or  his  assignee.  1  T.  R;  S80.  580.  and  see  Salk.  S45t 
If,  on  the  t>ther  hand,  the  mortgagee  have  acquired  the  priority,  and  the  lease 
be  made  subsequently  to  the  mortgage,  without  the  mortgagee's  concorreocey 
the  mortgagee  may  recover  in  ejectment  against  the  tenant,  without  giving 
him  notice  to  quit,  or  notice  of  the  ineumbranoe.  3  East,-  451.  With  regard 
to  the  rents,  the  right  to  these  will  vest  in  the  mortgagee,  as  well  those  in 
anrear  as  those  which  accrue  afterwards.  It  is  however  observable,  that  the 
mortgagee  cannot  bring  an  ejectment  against  the  lessee,  nor,  as  it  is  presumed, 
dtstrain  for  the  rent  without  he  has  the  legal  estate ;  and  in  all  cases,  after 
notice  of  the  mortgage,  it  will  be  incumbent  on  the  tenant,  before  he  pays 
any  future  rents  to  the  mortgagor,  to  have  the  sanction  of  the  mortgagee  to 
that  payment  to  prevent  the  liability  of  his  being  called  on  for  a  second  render. 
If  the  mortgagee  refuses  this  sanction  and  demands  the  rent  himself,  it  is  sp- 
preliended  that  the  tenant  has  no  alternative  but  payment,  though  it  might  be 
*  implied  from  an  observation  of  Mr.  J.  Burroughs,  (S  Bing,  6S),  that  the  teaant 
may  apply  to  the  Court  of  Chancery  to  have  the  rent  paid  into  court ;  but  this 
would  be  putting  the  mortgagee  to  expence  and  depriving  of  rights  which 
have  been  uniformly  acknowledfed.  In  discussing  questions  of  this  natsre, 
it  should  be  borne  in  mind  that  the  lessee  may  redeem,  and  so  prevent  the 
consequences  of  eviction  if  the  lease  be  made  subsequently  to  the  mortgage, 
Doug,  ts ;  but  if  the  lease  be  made  prior  to  the  mortgage,  it  Is  conceived 
tliat  the  tenant  must  take  the  consequences  of  distress,  if  Jie  will  not  pay  the 
rent  to  the  mortgagee.  It  should  also  be  remembered  that  certain  acts  ea 
the  part  of  the  mortgagee  will  be  constmed  into  an  approval  and  ac- 
ceptance of  the  lease ;  such,  for  instance,  as  receipt  or  distress  for  rent,  or 
encouragement  given  to  the  lessee  to  improve  the  premises.  lb.  On  evictioa 
of  the  lessee,  he  will  not  be  entitled  to  emblements,  ante,  I6t.  1 T.  R*  38& 
TempU  Ex  purU,  1  Glyn.  Sc  Jam.  218.  It  was  in  the  latter  case  well  put  ia 
argument,  that ''  the  mortgagee  has  a  right  to  the  estate  at  any  moment  he 
pleases,  may  bring  ejectment  at  any  time  without  notice,  and  is  entitled  to 
the  estate  as  it  is,  with  tlie  growing  crops :  he  has  a  right  to  all  the  rents 
which  have  become  dhe  siAce  the  mortgage,  and  which  are  unpaid,"  citing 
1  T.  R.  383.  Et  vide  ante,  161,  as  to  an  action  for  mesne  profits. 
Of  recovery  qf  If  the  mortgagor  be  in  possession  he  cannot  be  distrained  upon,  but  only 
poasession  from  ejected.  By  the  covenant  usually  introduced  at  the  end  of  the  mortgage  deed, 
mor  gagor.         ^^  mortgagor  is  lawful  tenant  till  condition  broken.    After  breach  of  the 

condition,  he  becomes  tenant  at  will,  paying  no  rent,  if  such  a  tenancy  csa 
exist  However,  the  mortgagee  may  consider  him  at  any  time  as  a  tenant  by 
sufferance,  and  evict  him  by  ejectment  as  an  ordinary  tenant  of  that  descrip- 
tion ;  and  a  court  of  equity  will  not  interpose  its  authority  to  obstruct  the 
mortgagee  in  the  exercise  of  this  remedy.    Chrimomdetey  v.  C/tafra,  2  Mertv.  ^ 
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tome  doubts  of  the  propriety  of  the  decision  of  Moss  y.  GaUi^ 
more;  that  the  priocipal  upon  which  that  case  was  decided  was, 
that  the  right  of  the  mortgagee  would  have  furnished  a  good 
defence,  if  put  on  the  record  by  way  of  justification  under  the 
TBOoTtgage  term  or  oonyeyance.  This  reason,  his  Honor  ob- 
served, had  imposed  upon  him ;  but  it  was  not  considered  that 
it  might  hare  been  replied  to  the  defence,  that  the  mortgagor, 
till  notice,  was  tenant  at  sufferance,  if  not  tenant  at  will,  to 
the  mortgagee. 

A  mortgagee  is  not  entitled  to  have  an  account  against  the  MoHgagar  wt 
mortgagor  for  the  profits  of  the  estate  mortgaged,  received  and  T^f'J'J^r/'^ 
applied  by  him  to  his  use  (/).    If  a  perscm  take  a  mortgage  J^,,.^'"*^ 

,  -     _  ^  mortgagor  not 

(/)  Cobntm  ▼.  Duke  of  Si,  Albmuy  S  Ves.  f5.  answerable  for 


M 
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t59.     A  notice  to  quit  or  demand  of  possession  Is  not  necessary  to  tbe  snocess 
ef  thif  ejectmcBt.    KMtk  ▼.  U^^  Dong.  M.    Et  nbi  sapnu 

The  HMrtgagee  is  entUled  to  Uie  whole  rents  and  profits,  but  as  the  receipt  Of  notice  'to 
of  the  whole  would,  if  more  than  the  sum  doe  to  him  for  interest,  make  him  P^  ra^s. 
a  troBtee  for  the  residoe,  and  of>  course  accountable  for  deductions  for  land 
tKK,  and  other  out-goings,  which  he  might  be  obliged  to  allow  to  the  tenant, 
it  ia  batfear  that  no  more  than  the  sum  doe  to  himself  (if  his  olject  be  only  to 
obtain  payaacnt  of  the  interest  due  to  him)  should  be  demanded.    If,  however, 
he  ftads  his  security  to  be  scanty,  hts  notice  may  be  to  pay  him  the  whole  of    [  177  4^  ] 
the  rents,  which,  if  mote  tiun  the  arrears  of  interest  due,  he  will  have  a  right 
to  apply  in  part  disciiarge  of  the  principal.    See  a  form  of  the  notice  adapted 
to  eadi  alteaative  in  tiie  Hiird  Volume. 

Fram  the  preeediag  observations  it  follows,  that  when  a  person  has  con*  Mortgagor  ami 
tracted  for  a  lease,  and  the  premises  are  in  mortgage,  both  the  iiiortgagor  and  ^^j^^^f  . 
mortgagee  should  Join  in  the  demise.  The  mortgage^  should  **  demise,  lease,  graaiiHg  leates. 
and  to  farm  let,"  and  the  mortgagor  '*  grant,  demise,  lease,  ratify,  and  con* 
firm  f*  and  the  rent  should  be  reserved  to  the  mortgagee  so  long  as  the  pre- 
■rfsea  shall  remain  in  mortgage ;  and  to  the  mortgagor  for  the  residue  (if  any) 
of  the  tens.  The  whole  legal  estate  is  in  the  mortgagee,  he  therefore  should 
be  the  leasing  party.  It  ts  the  more  material  to  notice  this,  as  it  is  common  to 
inake  the  mortgagor  demise  with  the  consent  only  of  the  mortgagee ;  but  the 
aoBple  assent  of  the  mortgagee  to  the  mortgagor's  granting  leases  of  tbe  mort* 
gaged  premises,  vroald  be  whoOy  inoperative  for  the  purpose  of  transferring 
an  interest  to  the  lessee.  Nor  will  a  lease,  even  made  by  a  mortgagee,  (with- 
osrt  the  mortgagor)  and  before  foreclosure,  although  he  be  in  possession  under 
the  mortgage,  be  good^  in  eqnity,  agahMt  the  aM>rtgagor,  unless  it  be  of  oeces* 
alty,  and  to  avoid  an  apparent  loss.  See  Hangeiford  v.  Clay,  9  Mod.  1.  5.  C. 
post,  iSi ;  and  see  also  Sel.  Ca.  Chan.  55.  Makiove  v.  BiUI,  2  Vem.  84.  1  Rose, 
Ca.  Bank.  444,  peat,  iSd,  nole(N);  andfor  a  form  of  this  kuMi  of  lease,  see 
the  Third  Volume,  tit.  Lease,  and  the  note  there. 
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titlej  the  Court  of  Chancery  trill  let  him  take  possession  of  th^ 
estate^  but  will  not  make  the  party  he  leaves  in  possession  ac-^ 
count  for  the  past  rents*  If  the  mortgagee  has  not  the  legal 
title  to  the  mortgaged  property,  the  Court  of  Chancery  will 
appoint  a  receiver  (g)  ;  but  it  can  do  no  more.  And  the  rule 
of  equity  is  the  same  where  the  mortgagor  has  actually  given 
the  mortgagee  a  power  to  receive.  If  the  mortgagee  onuts  to 
use  that  power,  he  must  impute  it  to  himself  if  the  profits  are 
gone.  The  court  will  not  make  the  mortgagor  accountable; 
It  would  be  against  all  rules  of  equity  in  the  cases  of  mort- 
gages to  decree  an  account'  for  the  time  when,  by  the  con- 
nivance or  permission  of  the  mortgagee,  the  profits  have  been 
received  and  applied  as  the  mortgagor  might  think  fit* 

r  178  ]  In  ^^6  <^^^  ^^  SparJces  v.  Smith  {g\  the  court  refiised,  on 
^^  ^^/mmi'  ^^^  ^  compel  an  assignee  of  a  term  on  mortgage  to  discover 
gage  qfUoM'^  his  assignment ;  the  object  of  the  lessor  in  requiring  it,  being 

to  make  him  liable  to  the  covenants  of  the  mortgagor,  although 
he  had  not  taken  actual  possession  of  the  premises. 


lioks  dumi$sed* 


Mortgagee  qf  Tbia  was  a  mortgage  of  houses  held  upon  leases  for  seven 
''^T^iiaS^o  y^^^9  ^**^  covenants,  that  the  lessee  should  repair,  defeazable 
pay  tent,  and  upon  payment  of  the  money  lent  and  interest.  The  houses 
taketugignment  being  greatly  out  of  repair,  the  original  lessor  filed  a  bill  to 
^stead  of^'  discover,  whether  the  lease  was  not  assigned  to  the  mortgagee, 
der-lease;         and  to  compel  him  to  perform  the  covenants  on  the  lessee's 

part  The  defendant,  by  answer,  insisted  he  never  was  in  pos- 
session, nor  had  received  any  of  the  rents,  except  a  small  sum 
by  an  order  from  the  mortgagor  to  one  of  the  tenants,  which 
was  paid  him  in  part  of  what  was  due  on  the  mortgage,  and 
not  as  rent.  And  the  court  thought  it  was  the  mortgagees 
folly  to  take  an  assignment  of  the  whole  term,  whereby  he  sub- 
jected himself  to  the  covenants  in  the  original  lease,  instead  of 
taking  a  derivative  lease  of  all  the  term  but  a  month,  or  week, 

or  day,  as  he  might  have  done,  yet,  as  he  was  only  a  mort- 

f 

{g)  ft  Vera.  S76.    [Text  confinned,  post,  18t,  S,  in  noKf^—AL] 


(6)  See  more  on  the  appointittent,  poweri  and  office  of  Receiver,  infiSf 
S94y  et  »eq.  in  notia^ 
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gagee,  and  never  in  possession^  would  not  assist  the  plaintiff 
to  charge  him  to  perform  the  covenants  in  specie;  but  left  the 
plaintiff  to  ]|recoyer  at  law  as  well  as  he  could,  and  disitnissed 
the  bin. 

But,  in  a  subsequent  case  (h\  where  one  hundred  pounds  and  that 
were  lent  by  way  of  mortgage  upon  an  assignment  of  a  build-  iw«'^ji«y,  J^ 
ing  lease,  and  the  mortgagee  never  entered  nor  took  posses-  "^"^  ***^' 
sion,  but  lost  the  money  lent ;  the  defendant  in  equity  having 
necovered  against  the  mortgagee,  as  assignee,  the  rent  reserved 
on  the  lease,  the  bill  was  to  be  relieved  agsdnst  the  recovery  at 
law ;  and  the  court  dismissed  it ;  saying,  the  mortgagee  was  ill 
advised  to  take  an  assignment  of  the  whole  term  (a  2)* 

Upon  an  accurate  investigation  of  the  reasons  upon  which  Preceding  etua 
the  decisions  in  the  two  preceding  cases  were  founded,  thiey 
win  appear  perfectly  reconcileable ;  iii  both,  the  principle  of 
law,  that  an  assignee  of  a  whole  term  is  subject  to  the  cove-- 
nants  in  the  original  lease,  is  fully  admitted.  The  different 
events  of  the  applications,  therefore,  did  not  arise  from  a  con-^ 
trariety  of  opinions  as  to  the  legal  operation  of  such  an  as* 
signment,  but  arose  from  the  parties  having  changed  sides  on 
the  applications  to  the  court  (h).  In  the  former  case  the  lessor  [  ,179  1 
was  plaintifi^  and  being  unable  to  make  out  his  case  at  law^ 

(A)  PW^MgUmv.  l^uUler  et  aU  fVern.  374. 


(G  2)  So  in  an  anonymons  case,  t  Preem.  253,  a  mortgagee  of  a  building 
ieatCy  (the  lessee  having  died  insolvent,)  was  decreed  to  build  on  the  ground, 
and  not  to  quit  the  lease,  though  content  to  lose  his  money.  It  is  a  general 
rule,  that  the  assignee  of  a  lease,  whereby  the  lessee  covenanted  for  himself 
and  his  assigns,  absolutely  to  repair  premises,  without  qualificaUon,  is  bound 
to  repair  and  rebuild,  notwithstanding  they  are  destroyed  by  fire.  BuXiock  v. 
Vommdtty  %  Chit.  Rep.  ^8.  At  first  sight  it  seems  anomalous  that  the  word 
^  repair,"  should  be  construed  to  mean  "  rebuild,*^  but  sach  has  been  deter* 
suned  by  a  host  of  authorities.  See  WaWm  v.  Wuterhoute,  2  Sannd.  422,  n.  (2). 
Parmdime  ▼.  Jane,  Aleyn,  27*  Sty.  47.  t62.  Po9ie  ^.Arcker^  2  Show.  401.  Skin* 
tlO.  Pym  V.  BlaekburHf  3  Yes.  34.  CheBterfieU  v.  Bolton^  Com.  627,  and  par- 
dcnlarly  BMttoek  v.  Dommiit,  6  T.  R.  650. 

(H)  Tills  argument  was  adopted  by  Lord  Chief  Justice  Dallas,  in  the  Ex- 
chequer Chamber^  in  the  case  of  WiUUmu  v.  Boeanqwtf  cited  post,  1S4|  in- 


i 
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irithbut  the  help  of  equity,  applied  for  its  sid  to  enfoiee  a  ri^ 
gorous  and  hard  demand,  founded  in  strict  law ;  the  court,  in 
this  case,  as  it  does  in  all  others,  when  it  is  called  upon  to  use 
a  discretionary  power,  took  into  its  consideration  the  relatiye 
situation  of  the  parties ;  and  the  plaintiff's  claim  being  un- 
conscionable, elected  to  remain  passive,  and  leave  the  parties, 
as  they  stood  at  law;  but,  in  the  latter  ease,  the  assignee  was 
plaintiff  against  the  lessor ;  so  that  he,  and  not  the  lessor, 
sought  the  aid  of  equity,  after  the  latter  had  obtained  a  judg-^ 
'  ment  si  law  upon  the  covenants  |  in  which  case,  there  appears 

to  me  to  have  been  no  ground  for  their  interference,  unless 
fraud  or  mistake  had  been  suggested  ;  for  the  original  lessor^ 
having  a  right  at  law  to  the  benefit  of  the  covenants  in  his 
lease,  equity  in  that  case  must  follow  the  law.  And  when  cases 
are  attended  with  hardship,  leaving  the  parties  to  such  remedy 
only  as  they  are  entitled  to  at  law,  is  not  uncommon  in  a  court 
of  equity.  Thus,  if  a  bill  be  brought  by  a  remote  heir  against 
the  next  of  kin,  foF  a  discovery  of  a  title,  and  evidence,  and 
to  have  terms  removed  and  the  title  at  law  cleared ;  this  being 
a  hard  case,  equity  will  not  assist ;  for,  as  it  would  not  relieve 
the  childi-en,  should  the  remote  heir  recover,  so  neither  vill 
it  assist  the  remote  heir. 

Mortgagee  {as*  However,  upon  reconsideration  of  this  question,  in  the  case 
7a^)MUiabie  ^^  Eoton  v,  Jacqucs  (t),  which  arose  upon  a  case  reserved  at 
to  covewmts  in  fj^Q  Sittings  for  Middlesex,  before  Buller,  Justice,   it  was  de* 

lease,  wle»»  <»  .      ,  °  . 

posaeesion.  Sed  termmed,  that  a  mortgagee,  assignee  of  a  term  for  years, 
18$.  ^    '      '  should  not  be  liable  to  the  covenants  in  the  lease,  unless  he 

had  taken  actual  possession.    The  circumstances  set  forth  ia 

(0  Eat^n  V.  JddfiMf  (I),  Dong.  Rep.  438.  [455,  4Ui  editioii.^£i{.] 


Eaton  c.  O)  Ovcr-roled  by  overwhelming  anthority.    In  Sttme  v.  Eem^,  Woodf. 

Jacques  over'     L.  &  T.  c.  S.  s.  15.  when  this  case  was  cited,  Lord  Kenyon  said,  he  woold 
rukd,  over-rule  it  without  the  least  reluctance ;  and  in  Westerdetlr,  Dahj  7T.  R. 

Sit,  his  Lordship  had  not  changed  his  opinion.  In  fVUlutms  v.  BMOv^cf, 
.  1  Brod.  &  Bing.  S64,  Lord  Chief  Jnstice  Dallas  said,  he  had  collected  tlie 
opinion  of  the  Judges  on  the  point,  and  he  had  anthority  to  say,  that  in  liie 
opinion  of  a  great  majority,  this  case  of  Eaton  y.  Jacques  ^m  not  to  be  con- 
sidered as  having  been  rightly  decided.  It  b  met  by  the  maxim,  QuisentU 
commoiium  debet  et  omtsseiUire, 
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Ais  case  were  (it),  that  on  the  let  of  December,  1775,  the  Mortgage 
plaintiff  demised  the  tenements  in  question  to  Denys ;  that,  on  leus^lwldu 
the  21st  of  June,  1777,  by  indenture,  made  between  Denys, 
of  the  one  part,  and  the  defendant  of  the  other  part,  after  re-  [  ISO  ] 
citing  the  lease,  Denys  (for  the  considerations  therein  men- 
tioned) bargained,  sold,  assigned,  transferred,  and  set  oyer 
onto  the  defendant,  his  executors,  administrators,  and  assigns, 
the  premises  demised  by  the  lease,  and  all  the  estate,  right, 
tide,  interest,  benefit  of  renewal,  term  of  years,  and  time  to 
come  and  unexpired,  property,  profit,  claim,  and  demand 
whatsoever,  of  Denys,  in  the  same,  by  virtue  of  the  lease  or 
otherwise  howsoever,  to  hold  unto  tbe  defendant  for  all  the 
residue  of  the  term  of.  twenty-one  years  by  the  said  lease  de- 
mised, and  subject  nevertheless  to  the  rents  and  covenants 
therein  contained,  and  which  were  on  the  tenants  part  to  be 
paid,  kept,  and  performed :  in  which  indenture  was  contained 
a  proviso  for  making  the  same  void  on  payment  of  one  hundred 
and  fourteen  pounds  and  interest' at jlff^  per  cent,  per  annum; 
and  there  was  another  proviso  and  agreement  between  the 
]>asties,  that  until  default  should  be  made  in  payment  of  the 
one  hundred  and  fourteen  poimds,  and  interest,  contrary  to 
the  intent  of  the  said  proviso,  it  should  be  lawful  for  Denys, 
his  executors,  administrators,  or  assigns,  to  hold  and  enjoy 
the  premises  without  interruption  from  the  defe^dant ;  that  the 
interest  which  became  due  on  the  mortgage  was  regularly  paid 
up  to,  and  on,  the  21  st  day  of  December,  1778;  and  that  the 
defendant  never  had  possession  of  the  houses  under  the  mort- 
gage. The  question  submitted  to  the  court  was,  whether 
the  plaintiff  was  entitled  to  recover  the  rent  which  became 
due  at  Christmas,  1779,  from  the  defendant?  And  Lord 
Mansfield  said,  that,  in  point  of  fact,  this  case  must  have 
existed  for  a  century  past  in  a  thousand  instances.  Iii  this  great 
town  particularly,  building  leases  had  been  and  were  per- 
petually mortga^g;  and  yet  no  instance  had  been  found, 
wh^re  the  groimd  landlord  had  attempted  to  charge  the  mort- 
gagee, not  in  possession,  with  the  rent  or  covenants.  This 
was  a  strong  argument  against  the  plaintiff  especially  whejre  the 
case  was  so  hard,  so  unjust,  and  unconscionable.     Numberless 

ifc)  Eattm  V.  Jacques,  Doug.  438.  [45d,  4tU  edit.— £</.] 
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Mortgage  inconveniences  would  arise  if  such  a  deihand  could  be  sup-. 
faiftpAfffdff.  ported.  The  mortgagee  nevier  asked  whether  the  rent  waa 
paid ;  he  only  looked  to  his  security^  and,  when  the  principal 
and  interest  were  paidi  he  re-assigned*  But,  if  the  plaintiff 
was  right,  a  mortgagee  might  be  called  upon,  years  after  sudi 
re-assignment,  for  arrears  or  breaches  of  covenant  diving  the 
assignment ;  the  consequences  would  be  terrible ;  and  all  this 
arose  from  a  mere  slip  in  the  attorney  in  making  the  convey-, 
ance ;  for  if  he  had  made  it  an  under-lease,  by  leaving  a  re- 
version of  a  day  in  the  mortgagor,  the  landlord  would  have  had 
(  181  3  no  pretext  to  call  upon  the  mortgagee  (/).  Though  no  cases 
had  been  cited  at  the  bar  which  applied  to  the  present  question 
the  court  had  found  two  in  Vernon,  which  he  would  state,  that 
it  might  not  be  supposed,  after  this  judgment,  they  had  been 
overlooked.  His  Lordship  stated  the  cases  of  Sparkes  v^ 
iSmith  and  PiUcington  v.  ShaUer  (m),  and  said,  the  latter  could 
not  be  supported ;  for  the  court  there  refused  to  relieve  tiie 
mortgagee,  because  it  was  his  own  fault  to  take  an  assign- 
ment of  the  whole  term,  and  not  an  iinder-lease ;  but  that  was 
a  very  common  ground  of  relief  in  equity.  These  cases,  there- 
fore, left  the  question  as  it  stood  upon  the  argument  at  the 
b^ ;  and,  there  being  no  solemn  well-consider^  decision,  the 
court  might  resort  to  the  principles.  In  leases,  the  lessee, 
being  a  party  to  the  original  contract,  continued  always  liable 
notwithstanding  any  assignment ;  the  assignee  was  only  liable 
Reservaiwm  of  with  respect  to  his  possession  of  the  thing.  He  bore  the  bur-^ 
urms^l*^  then  while  he  enjoyed  the  benefit,  and  no  longer;  and  if  the 
nwrigagee^K),  whole  was  not  passed,  if  a  day  only  was  reserved,  he  was  not 

liable.  To  do  justice  between  inen,  it  was  necessary  to  under- 
stand things  as  they  really  were,  and  construe  instruments  ac-; 
cording  to  the  intent  of  the  parties.  What  was  the  effect  of 
this  instrument  between  the  parties  ?  The  lessor  was  a  stranger 
to  it ;  he  should  not  be  injured,  but  he  was  not  entitled  to  any 
benefit  under  it.  Could  they  shut  their  eyes  and  say  it  was 
an  absolute  c6nveyance  ?    It  was  a  mere  security ;  and  it  was 

(/)  Holford  V.  lltUchy  Doug.  174.  (m)  Supra,  178. 


(K)  For  a  landlord  caaoot  niaiulatn  an  action  of  covenant  for  rent  agaUi&t 
an  uudcr-lcMee.    l  Dougi  183.  Scrj.  Frere's  edition. 
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Hot^  nor  ever  was  meant  that  possession  should  be  taken  until 
default  of  payment,  and  the  payment,  and  the  money  had  been 
demanded.  The  legal  forfeiture  had  only  accrued  six  months, 
and,  if  the  mortgagee  had  wanted  possession,  he  could  not 
have  entered  vi&  facii.  He  must  have  brought  an  ejectment. 
This  was  the  understanding  of  the  parties,  and  was  not  con- 
trary to  any  rule  of  law.  It  was  not  an  assignment  of  all  the 
mortgagor's  estate,  right,  title,  &;c.  Willes,  A^hhurst,  and 
Buller>  Justices,  were  of  the  same  opinion. 

And  in  a  subsequent  case  of  Walker  v.  Reeves  (n),  M.  Lui  eme  can' 
2S  Geo.  3.  this  doctrine  was  confirmed  as  to  mortgages,  and  *^ 
a  distinction  taken  between  the  case  of  an  assignment  by  way 
of  mortgage,  and  unconditional  assignments  (l). 

But  the  authority  of  the  cases  of  Eaton  v.  Jacques,  and      [  182  ] 
Walker  v.  Reeves,  has  since  been  doubted,  and  denied  to  be  wer^nUd. 

(»)  Dong.  Rep.  461,  note  (l). 


(L)  "  ThU  case  has  been  matcriaUy  impeached  by  Turner  ▼.  Richarditm,  Walker  v, 
7  East,  SS5."    Per  Bayley,  J.  1  Brod.  St  Bing.  «45,  referring  to  CopeUmd  ▼.  p^^^S.^ 
SlevenM,  1  Bam.  Sf  Aid.  51/3.    Bat  these  cases  of  Titmer  v.  Richardson,  and 
CopeUmd  v.  Stevem,  appear  to  have  been  decided  on  a  different  point.    In  the    [  182  4(  ] 
latter  it  was  held,  that  the  general  assignment  of  a  bankrupt's  personal  estate.  Of  awi^^tiees 
wader  his  commission,  did  not  vest  a  term  of  years  in  the  assignees  unless  |^^  ^  bunff 
they  had  done  some  act  to  manifest  their  assent,  till  which  time  the  term  ror  rapfcy. 
mained  in  the  bankrupt,  and  he  was  liable  to  the  payment  of  rent  accming 
anb8e<)aently  to  the  bankruptcy ;  and,  in  the  former  case,  it  was  said,  that  if 
the  assignees  had  put  the  estate  up  to  auction,  this  would  not  have  been  a 
manifestation  of  their  assent  to  take  the  lease,  for  they  may  have  done  so 
merely  for  an  experiment,  and  to  see  whether  it  was  worth  havtaig.    Neither 
does  it  appear  that  possession  taken  generally  would  amomit  to  acceptance 
of  the  lease ;  but  if  the  assignees  are  in  possession,  and  suspend  their  election, 
it  has  been  determined  that  they  are  in  equity  liable  to  pay  the  rent  accruing 
dne  daring  the  time  they  retained  possession.    Duck  Ex  parte,  t  Madd.  515.  ^ 

In  the  case  of  actual  acceptance  (which  may  be  done  without  entry),  the  assig- 
nees will  of  course  be  liable  to  the  covenants  for  payment  of  rent,  &c.  and 
cannot  afterwards  renounce  although  It  turns  out  a  bad  bargain  ;  but  if  they 
do  not  take,  they  will  not  be  liable  notwithstanding  the  assignment.  See  on  ' 
tiiis  subject,  49  Geo.  3.  c.  Itl.  Hanson  v.  Sievsnson,  iBarn.  &  Aid.  303. 
TkomoB  V*  Ketteridgt,  7Tauut.  «06,  Taylor  v.  Young,  3  Barn.  &  Aid.  51  It 
€ooke  B.  L.  20-1.  Stb  edit. 
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hw  (o).  And  the  case  of  Luects  ir.  Comerford  {p)  seems  to 
support  a  direcdy  opposite  doctrine  to  that  which  was  the  basis 
of  the  decision  in  these  cases^  yiZ|  that  the  assignee  was  only 
liable  in  respect  of  actual  possession. 

EquUiiUsmTi'      The  latter  case  arose  on  a  bill  by  the  executors  rf  lessor 

gage€  Irnbie  to  ,  "^ 

rebuild;  for  against  the  depositary  of  a  lease,  to. secure  to  him  a  debt, 
tree  aetwd  at'  ^^  specific  performance  of  a  covenant  in  the  lease  to  rebuild 
j^men^  qf  houses  Upon  the  premises  in  the  eleventh  year  of  the  tenn, 
(«•«>  .    which  was  a  term,  of  seventy-one  years,  to  be  held  for  the 

first  ten  years  at  a  pecuniary  rent;  for  the  eleventh  year  at  a 
pepper-corn  rent ;  and  for  the  rest  of  the  term  at  a  pecuniary 
rent.  The  defendant,  by  his  answer,  stated  the  fact  of  the 
disposal,  by  way  of  mortgage,  and  insisted  that,  having,  no 
title  but  as  mortgagee,  he  was  not  bound  to  rebuild.  Lord 
Thurlow  (Chan.)  thought  there  could  not  be  a  decree  to  re- 
build, as  he  could  no  more  undertake  the  conduct  of  a  rebuild* 
ing,  than  of  a  repair.  But  his  Lordship  sidd,  it  was  no  matter 
whether  the  defendant  took  it  as  a  pledge  or  as  a  purchase,  he 
could  not  take  the  estate  as  a  security,  and  refuse  the  burden 
that  was  upon  it,  which  having  once  taken  hjb  could  not 
abandon :  that  being  then  only  an  assignee  in  equity,  no  action 
could  be  brought,  and  that  the  only  relief  he  could  give  the 
plaintiff,  as  he  could  not  give  him  damages,  was  to  put  him 
in  a  situation  to  recover  them;  his  Lordship  therefore  de- 
creed, that  the  defendants  should  take  an  assignment  of  the 
lease,  and  execute  a  counterpart,  ^  and  that  he  must  pay  the 
costs  (m). 

(o)  The  author  has  anderstood  that  Sittings  afUr  Trinity  Term,  1796. 
thepresentChief  Justice  of  the  coart         (p)  iVes.  jnn.  S35.    S  Bro.  Rq>« 

of  King's  Bench  denied  the  law  of  the  Cha.  166.  et  vide  City  of  iMnion  ▼• 

case  of  Eaton  ▼.  Jacqua  twice  in  the  Noikf  iVes.  19.    S  Atk.  512. 


(L  2)  Bat  if  he  have  only  the  deeds  without  any  exact  lien  opon  then,  a 
doctrine  alluded  to  p.  1051,  infra,  it  is  presumed  that  he  would  not  incur  this 
liability,  except  indeed  he  refuse  to  deUver  up  the  deeds  on  demand. 
Whether  mart-       (M)  On  this  subject  there  are  some  future  and  a  few  prior  decisions  to  be 
gaget  liable  to  noticed.    The  point  for  consideration  is,  whether  a  mortgagee,  having  auas- 
,  signment  of  the  whole  leasehold  term  by  way  of  mortgage,  .and  not  beuig  in 

possession  of  the  estate,  shall,  as  assignee  of  the  term,  be  liable  to  the  cove- 
nant for  payment  of  vent,  and  other  covenanb  which  may  be  reserved  iu  the 
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But  k  is  clear,  thstt  if  the  mortgagee  enters  into  possession,  tf  mortgagee 
he  becomes  liable  to  all  covenants  that  run  with  the  land,  ^^^suigeu 

to  covenoHtt, 

«      I  I  !■     ■■■■■■        ■  I  I  ll>  ■         ■■        -  111  I  I  I 

ioriginal  lease,  to  be  paid,  obsenred,  and  performed  by  the  lessee,  his  hein 
«nd  assigns?  If  a  portion  of  the  term  merely  be  assigned  to  Uie  mort- 
gagee, or  If  be.  enter  into  the  possession  of  the  premises,  in  both  these  in- 
stances the  lav,  It  seems,  is  elear.  In  the  former  case,  he  vrill  not  be  liable 
fto  tiie  covenants ;  but,  in  the  latter  case,  he  will.  (See  next  paragraph  of 
the  text.) 

Hie  reasons  which,  from  time  to  time,  ha^e  been  adduced  for  determining  ReoBtma  in  hii 
the  proposed  i|Qestion  in  the  negative  have  consbted  chiefly  of  these  considera-  Z"^^* 
dons  : — that   Ae  assignment  was  a  mere  security,  and  not  intended  by  the 
parties  to  impose  a  burthen  on  the  mortgagee  ;  that  all  the  estate,  right,  title, 
interest,  &c.  of  the   mortgagor  was '  not  legally  vested  in  the  mortgagee ; 
that  Aere  were  material   distinctions  iietween  legal  possession  and  actual 
possession,  and  between  assignees  in  law  and  assignees  in  fact ;  that  the  mort- 
gagee could  not  be  said  to  have  any  actual  estate  till  entry ;  that  in  pleading 
it  was  necessary  to  state  that  the  mortgagee  entered,  and  was  possessed ; 
that  the  statute  did  not  transfer  the  nse  into  possession,  there  t)eing  no  estate 
of  freehold  to  serve  tlie  nse,  and  therefore  that  it  was  a  case  to  be  considered 
wholly  at  common  law ;  that  at  common  law  an  estate  could  only  be  perfected  by 
possession  ;  that  a  lease  for  years  laid  in  livery  not  in  grant ;  that  a  bare  lease 
gave  an  hUereue  termini  only,  the  lessee  not  l>eing  complete  tenant  till  entry  ; 
that  there  was  neither  privity  of  estate,  nor  privity  of  contract  l)etween  the  ori- 
ginal lessor  and  the  assignee  till  possession  taken ;  ^and  that  the  parties  never 
meant  that  possesnion  should  be  taleen  until  default  in  payment,  and  the  money 
had  been  demanded.  But  these  arguments  were  far  from  convincing,  and  appear 
to  have  had  little  weight  with  the  court.    The  question  was  frequently  dis- 
cussed in  Westminster  Hall,  but  not  being  the  exact  point  in  dispute,  it  nni* 
fonnly  eluded  a  final  determination.    The  courts  however  evinced  a  disposl* 
tlott  to  treat  the  case  of  Eaten  v.  Jaequee  as  a  case  sai  generis^  and  to  fix  the 
conditional  assignee  with  aH  the  covenants  of  the  mortgagor. 

In  the  case  of  Jackson  v.  Veraoa,  1  H.  BU  114.  (citing  Eaton  v.  Jacquee)  jHortgagee  not 
Ihe   principal  object    of  inquiry  was,  whether  under  the  conveyances  the  liable    to  jtro" 
grantee  was  absolute  owner  of  the  ship  or  mortgagee  obly?     And  it  was  ^^gJ!!!^LJ^^g^ 
decided,    that   he  was  the  latter ;  and  ais  such  that  he  was  not  liable  for  fore  yoetetdm^ 
necessaries  provided  for  the  ship  before  he  took  possession.    S.  L.  Twentyman  ^f  ^  '"'''^  "^ 
▼.  Hmi^  1  Stark.  396.    On  the  principal  Case  it  is  observable,  that  the  Judges  '^* 
did  not  appear  to  have  been  aware  that  tfafe  authority  of  Ekon  v.  Jaeqaee  (a 
<^ase  which   had  oonslderable  weight  in  their  determination)  had  been  im- 
peached.   It  b  also  worth  noticing,  that  the  principal  case  related  to  the 
provision  of  consumable  articles  for  the  ship's  company,  and  not  to  repairs  of 
flie  ship  itsefP.    But  in  WetterdOt  v.  Dale^  7  T,  R.  306,  this  latter  point  came 
.directly  in  dispute,  and  the  question  there  was,  whether  tlie  mortgagee  of  a 
Ship  out  of  possession  was  liable  for  repairs  ?    Lord  Kenyon,  C.J.  remarked, 
that  whether  In  or  out  of  possession  the  mortgagee  was  the  legal  owner,  and 
was  always  so  considered  in  a  court  of  law,  notwitlistaoding  his  title  might 
be  subject  to  equitable  interests,    It  had  been  contended  at  the  bar  ^saiO  his 
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for  he  takes  it  cum  onere,  and,  enjoying  the  profits,  he  must 
'  submit  to  losses  (;)• 

(q)  Traherm  et  al/  ▼.  Sadlier  et  al/  1  Bro.  Par.  Ca.  105. 


Lordship)  that  a  mortgagee  was  only  liable  when  in  poueniony  and  wiiat 
proved  that  point  was,  that  in  charging  the  mortgagee  it  was  necessary  to  state 
in  pleading  that  he  entered  and  was  possessed.  Bnt  with  great  deference  to 
the  learned  Judge  who  gare  that  reason,  his  Lordship  said  he  doabted  it;  for 
that  he  considered  those  as  merely  formal  words.  It  was  not  however  neces- 
sary for  him  then  to  decide  these  points,  and  he  declined  giving  any  positive 
opinion  upon  them ;  bnt  as  several  cases  had  been  cited,  he  thought  it  right 
to  throw  out  these  doubts,  lest,  whenever  the  question  should  arise  again,  it 
might  otherwise  be  supposed  that  he  had  acquiesced  in  these  determinations. 
See  also  Dow.  (k  Ry,  N.  P.  C.  56.  where  the  doubt  is  considered  by 
Abbott,  C.  J.  to  be  well  founded. 
Jl€eeplM€9  '^^^  ^B  mortgagee  will  not  be  liable  to  the  covenanti  of  the  original  lease 

eqwd  to  aUry»  until  he  has  actually  entered  into  possession  of  the  premises,  because  in  plead- 
ing it  is  necessary  to  declare  that  he  entered,  and  vras  possessed,  is  an  arga- 
ment  which  turns  in  a  circle,  thus :— Entry  and  poisession  are  necessary 
because  the  declaration  so  alleges,  and  because  tliey  are  necessary  the  decla- 
ration does  so  allege ;  and  it  is  open  to  remark,  that  the  form  of  pleading 
[  184  •  1  ^  ^^^  ^*  Httrri$^  1  Ld.  Raym.  367,  is  material  to  shew  that  if  there  be  am 
tuceptmce  ef  ike  oss^meitf ,  tk  wiU  he  equivalent  to  oa  actual  entry, 

UabUUiee  ac*  '^^  ^'^  ^^  '^^^  ^*  ^^^'^f  Woodf.  L.  &  T.  c.  3.  s.  15.  was  decided  on 
erne  by  aesign'  the  same  principle  as  fVeaterdeU  v.  Ooie,  ubi  supra.  Gibbs,  then  of  counsel 
»i««<^  whole  in  th^  cause,  there  offered  proof  that  no  possession  was  taken ;  but  Lord 

Kenyon  said,  whether  poeeeenon  woe  taken  or  not  made  no  difference*    And  wbea 

Oibbs  cited  Eaton  v.  Jaeqnee,  his  Lordship  said,  be  would  over-rule  it  without 

the  least  reluctance;  and  by  another  note  of  the  same  case  his  Lordship  is 

reported  to  have  said,  by  aeeignment  of  the  whole  eetate  all  UabUUiee  accrue^  amd 

pereons  who  act  with  caution  alwaye  take  a  mortgage  fir  a  term  one  day  ehort  if 

the  original  lean,    1  Brod.  6f  Bing.  S46. 

Deoieee  <if  Eg.      In  CarliOe  v.  Blamire,  8  £ast,  4S7,  it  was  held,  that  the  devisee  of  the  equity 

•/  R.  not  liable  of  redemption  (the  legal  fee  being  in  a  mortgagee)  was  not  liable  in  covenant 

^^f^^  ^^    ^  as  assignee  of  all  the  eetatCf  rights  title,  amd  intereetj  of  the  original  cove-' 

whole  temu        nantor ;  Lord  Ellenborough  observing,  that  it  was  not  necessary  on  that  oc<» 

casion  to  impugn  or  confirm  the  doctrine  laid  down  in  the  case  of  Eatem  v« 

Jacquee,  Doug.  455 ;  for  whether«a  mortgagee,  who  had  not  entered,  were  or 

were  not  liable  to  an  action  of  covenant  as  assignee,  it  was  quite  clefur  that  the 

devisees  of  an  eqmitable  estate  were  not  so. 

Demmdrfrent      '^^^  question  was  again  alluded  to  in  the  court  of  Common  Pleas  in  the  case 

equal  to  actual  of  Gretton  v.  Digglee,  4  Taunt.  766 ;  but  the  point  was  agahi  evaded,  and  the 

AAaittTrenSer  ^^^"^  determined  on  another  ground,  namely,  on  evidence  of  actual  possessfoo, 

mortgagee  lia-  The  evidence  consisted  of  the  testimony  of  the  tenants  who  occupied  the  pre-» 

6^  tocotauaUe,  mises,  and  one  in  particular  proved  the  defendant  (a  trustee  for  an  annuitant) 

to  have  said,  **  you  must  pay  the  rent  to  me,  I  am  become  Uodlord  for  my 
client  who  has  the  aunoity,  and  you  must  pay  the  ground-rcQts  to  me.''    ThU 
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And  if  it  mortgagor  J  by  a  mortgage  of  a  term  vested  in  kSniy  Leate  fty  m&rt" 
divests  himself  of  all  interest  therein,  in  the  consideration  of  a  ^Hgagie  in 


coaudered  to  be  not  on)y  an  admiMion  by  the  defendant  tliat  be  was 
assignee^  bnt  also  an  actwhichy  under  the  circnmstancesy  was  eqaivalent 
to  an  entry  on  the  hind ;  for  be  conld  not  have  taken  actual  possession  because 
of  the  lease*  He  told  the  tenant  that  he  was  the  landlord^  which  was  a  claim 
of  title,  and  thisy  coupled  with  the  assignment  and  grant,  was  sufficient  to 
■lake  bin  landlord  of  the  premises,  and  therefore  liable  in  covenant  to  the 
leaaor  as  assignee  for  non-payment  of  rent,  and  not  repairing  $  and  such  was 
the  judgment  of  the  court. 

Since  these  adjudications  the  question  under  consideration  does  not  appear  to  Motigugee  of 
htije  occupied  the  attention  of  the  court  till,  the  late  case  of  WUUawu  ▼•  Bosan^  ^^  ^^  covenants 
fueij  1  Brod.  Si  Bing.  tSS,  S  J.  B.  Moore,  100,  where,  upon  solemn  argument  at  in  original  leate 
Seijeant's  Inn,  on  a  question  reserved  for  the  opinion  of  the  twelve  Judges  (ten  ^v<m^  entry* 
of  whom  were  present),  it  was  at  length  finally  decided,  that  where  a  party 
takes  an  assignment  of  a  lease  by  way  of  mortgage ,  as  a  security  for  money 
lent,  the  whole  interest  will  be  transferred  to  him,  and  he  will  become  liable 
on  tiie  covenant  for  payment  of  rent,  although  he  may  not  have  occupied  or 
become  possessed  in  fact.     The  ground  of  this  determination  assumed  the 
shape  and  anthority  of  a  syllogism,  and  was  to  the  following  effect :— 1^  Ac« 
tiial  possession  is  not  necessary  to  render  the  lessee  liable  under  the  lease  to 
the  payment  of  rent,  that  being  due  by  the  lease  or  contract,  and  not  by  the 
Accnpation.    2®.  The  auignee  of  the  lessee  stands  exactiy  in  the  same  situation 
as  the  leasee  after  condition  broken,  he  having  accepted  of  an  assignment  of 
the  whole  interest  of  the  lease.    £t  3®.  ergo.  The  assignee  will  be  liable 
to  the.  covenants  in  the  original  lease  before  or  without  any  actual  entry  or 
occupation. 

In  support  of  the  first  term  of  the  argument,  the  text  of  Littieton  and  Arguments  for 
the  conunentary  of  Lord  Coke  was  referred  to  (Litt.  s.  58.  p.  43  b.    Co.  Litt  ***•  ^^*^^ 
46  b.),  in  which  latter  place  it  is  said,  "  It  is  to  be  understood  that  in  a  lease  for 
jears  by  deed,  or  without  deed,  there  needs  no  livery  of  seisin  to  be  made  to 
the  lessee,  but  he  may  enter  when  he  will  by  force  of  the  same  lease."    And 
in  littieton,   s.  66.  this  was  still  further  explained,   it  being  there  said,  ' 
^'  Also  if  a  man  letteth   land    to  another  for   term  of  years,   albeit  the 
lessor  dieth  before  the  lessee  entereth  into  the  tenements,  yet  he  may  enter 
into  the  same  tenements,  after  the  death  of  the  lessor,  because  the  lessee  by 
Joree  qf  the  lease   hath   right  presently  to  have  the  tenements  according  to 
the  form  of  the  lease,  and  the  reason  (says  Lord  Coke)  is  because  the  interest    [  185  #  ] 
of  the  term  doth  pass,  and  vest  in  the  lessee  before  entry ;  and  therefore  the 
death  of  the  lessor  cannot  divest  that  which  was  vested  brforeJ*    And  so  in 
BsOasis  V.  Burbriekf   1  Ld.  Raym.  171.    S,  C.    1  Salk.  t09.    1  Lntw.  74.  it 
was  laid  down  that  **  in  case  of  leases  for  years,  the  rent  becomes  due  by 
the  lease,  and  not  from  the  entry,  and  there  is  no  need  to  aver  occupation, 
beeause  the  lessee  is  liable  to  pay  the  rent  whether  he  occupies  or  not,"    With 
respect  to  the  middle  term  of  the  syllogism  (which  is  always  by  far  the  most 
important  one)  it  was  observed  that  the  assignment  of  the  lease  in  question 
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tdhUkemfomniB  court  of  law,  he  retains  only  the  equity  of  redemptioni  which 
«mvr  aa(y;  a#.  he  must  pursue  in  a  court  of  equity ;  and  therefore,  if  he  joia 


was  .of  all  the  riglity  title,  and  taterest  of  the  aasignor  in  the  leaae  aaaigaed* 
The  whole  interest,  therefore,  passed  from  the  lessee  to  the  assipiee,  and  that 
80  completely  that  tiiere  was  a  covenant  for  re-assiguneiit  on  the  re-pajnoMot 
of  the  money.    It  vested  then  absolutely  till  snch  re-^usignment,  and  thi^ 
assignmenV  was  not  rendered  less  absolate,  becaase  by  agreeneot  betweenr 
lift  fanmediate  parties  (to  which  the  lessor  was  not  privy)  it  was  stipnlated 
that  the  awitpier  siioald  be  at  liberty  in  a  given  event,  which  might  or  might 
not  happen,  to  ealitle  himself  to  a  re-conveyance  by  re-payment  of  tiw 
money  borrowed ;  Tor  in  Hn^  intermediate  time,  or  till  such  re-assignment 
took  place,  the  assignee  stood  in  the  sitaation  of  the  assignor,  and  was  as 
against  tlie  lessor  snbject  to  all  the  liabiKtiea  eieated  by  the  lease ;  and  if  one 
Were  liable  without  entry  and  poisession,  the  other  woald  be  equally  so,^  and 
that  the  former  would  be  liable  was  fully  shewn.    But  In  the  case  in  questios 
there  could  not  be  any  doubt  whatever ;  for  the  special  verdict  i6mad  that^the 
money  was  not  paid  on  or  before  the  daj^  when,  if  not  paid,  the 
was  to  become  absolute :  it  did  therefore  become  absolute,  §o  that  this 
ttrietly  the  ease  of  an  abeohUe  assignment,  and  subject  therefore  to  all  the  mle^ 
which  affected  it  as  such.    The  acceptance  of  the  assignment  was  the  ac- 
ceptance of  the  thing  assigned,  and  this  constituted  a  legal  though  not  an 
actual  possession ;  which  engendered  a  privity  of  estate  ;  and  as  to  a  privity 
6f  contract  there  was  such  privity  also ;  for  the  contract  of  the  lessor  was 
with  the  lessee  and  his  asstgns,  and  the  mortgagee  vras  the  assign  of  the 
lessee.    It  was  therefore  a  contract  between  the  original  lessor  and  the  mort- 
gagee ;  and,  lastly,  in  support  of  the  conclusion,  the  case  of  Cook  v.  BarriSf 
1  Ld.  Raym.  367,  was  cited,'  where  it  was  laid  down  by  Lord  Holt,  C.  J. 
^  that  the  assignee  has  the  estate  in  him  before  entry ,  though  not  to  bring 
trespass,*'  that  being  an  action  founded  on  possession. 

On  this  case  it  is  observable,  that  it  seemed  to  turn  considerably  on  the  cir- 
cumstance of  there  being  a  covenant  for  the  re-assignment  of  the  premisea  on 
repayment  of  the  money ;  but  It  is  apprehended  that  the  same  decision  would 
have  been  given,  if,  instead  of  a  covenant,  there  had  been  a  proviso  to  vacate 
the  estate  of  the  mortgagee  on  repayment  of  the  money  lent ;  for  the  legal 
estate  in  the  term  would  in  that  case  have  become  equally  absolate  in  the 
mortgagee  on  the  breach  of  the  condition  as  in  the  other.  It  may  also  be 
useful  to  apprize  the  student,  tnat  this  case  arose  on  an  action  of  covenant 
for  the  non-payment  of  rent,  and  not  for  the  non-performance  of  a  covenant 
to  repair  J  but  the  principles  advanced  in  it  are,  it  is  conceived,  as  much 
applicable  to  the  one  species  of  covenant  as  to  the  other. 

This  decision  renders  it  imperatively  incumbent  on  the  mortgagee  to  take 
an  under-lease  for  his  security,  instead  of  an  assignment  of  the  whole  term. 
By  this  means  Uie  legal  privity  between  the  mortgagee  and  the  landlord  will 
mgnmentf  and  he  destroyed,  Doug.  174 ;  and  the  former  not  liable  to  the  covenants  in  the  oK- 
*2rahn»treni       ginal  lease  until  entry.  Ante,  181,  in  aofts.    Bat  the  under-lessee  cannot  avoid 

the  landlord's  distress  for  rent  in  arrear,  nor  vrill  he,  paying  subh  rent,  be  able  to 

I'ecover  over  against  the  mortgagor,  unless  an  express  covenant  be  introduced 

-    on  the  part  of  the  latter,  indemnify  hi  g  the  mortgagee  from  such  casual  and 


Ohservaiiens 
on  last  case* 
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^tb  his  mortgagee  in  a  lease,  in  whidi  the  lessee  k  made  to  ^^e  V  «»re- 
eovenant  with  the  mortgagor,  for  rent,  repairg,  &c.  such  cove*  maintam  uetum 
naats  witt  be  merely  collateral  to  the  mortgagee's  interest  in  the  ^„  cove- 
land,  and  the  assignee  of  the  mortgagee  cannot  maintam  an  «<»^(i')* 
action  for  the  breach  of  them  on  the  statute  of  S2IL  8*  e»  S4f^ 
Thus,  where  S.  and  W.  (r),  deaisribed  thesrein  to  be  mortgagees 
of  the  estates  in  questioi^  for  a  term  of  ninety-nine  years, 
demised  them  to  R.  for  ekven  years,  at  a  yearly  rent,  payable 
ta  S.  or  his  assigns ;  in  which  was  contained  covenants  on  the 
part  of  R.,  with  S.  and  his  assigns,  inter  aUa^  to  pay  the  rent 
and  to  keep  the  premises  in  repair ;  it  was  held,  on  an  action 
of  covenant,  brought  by  the  devisee  of  the  mortgagee,  the 

(r)  fVehh  ▼.  RtM?e(<,  3  T.  R.  393. 
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coerced  payment  of  tlie  rents;  for  the  parties  baving  entered  into  an  express 
contract  by  the  nnder-Iease,  which  contains  no  covenant  of  indemnity,  an  im- 
plied promise  to  that  eflect  is  exclnded.  If  the  under-lessee  be  intermpted 
In  the  ^nkt  enjoyment  of  the  premises,  an  action  of  cotenant  will  lie  on  the 
demise.  Com.  Dig.  tit.  Covenant  (A  4).  SeUenek  v.  Moxy,  3  Barn.  &  Cress. 
791.  As  to  what  will  be  considered  an*  under-lease,  the  reservation  of  a 
month,  a  week,  or  even  a  day  to  the  assignor,  will  be  sufficient  to  save  the 
mortgagee.  But  the  old  practice  of  reserving  rent  merely,  or  a  right  of  entry 
/to  the  assignor,  is  very  reprehensible.  Indeed,  it  is  now  settled,  that  though 
the  instrument  import  to  be  a  lease  at  a  reserved  rent  from  the  lessee  to  the 
mortgagee,  yet  if  in  effect  it  comprize  all  the  estate  which  resides  in  the  lessee, 
it  wiH  amount  to  an  assignment,  and  not  to  a  lease  or  an  under-lease.  See 
Felner  v.  Edwards^  Dong.  187,  in  noiU ;  and  farther,  Goddard  v.  KeaiCy  1  Vem. 
87.  NetU  ▼.  fVyUief  3  Bam.  &  Cress.  533.  1  Fonbl.  Tr.  Eq.  357.  Sheph. 
Toach.  211.  Woodf.  L.  &  T.  357,  358.  Also  in  the  Third  Volume,  where  ie- 
veral  forms  of  mortgages  of  leasehold  property  will  be  found. 

(N)  Because  they  are  collateral  to  the  mortgagor's  interest  (he  having  the     f  186  4^  1 
eqnltable  and  not  the  legal  estate),  and  do  not  run  with  the  land ;  and  if  during   In  oeeupatkm 
the  continuance  of  the  derivative  lease,  the  mortgagor  and  mortgagee  were  to  '^^j!^^^^^ 
aatign  the  whole  of  their  estates  and  interests  in  the  original  term  to  A.,  who   gniered  into 
afterwards  were  to  taice  a  conveyance  of  the  fee  to  himself  and  his  heirs,  *<^^  mart- 
whereby  the  reversionary  interest  in  the  original  term  expectant  on  the  deri-  o**o^» 
▼atlve  lease  would  become  merged,  the  covenants  incident  to  that  reversionary 
interest  wiH  be  extinguished ;  but  the  mortgagor  may,  notwithstanding  these 
circiiBistances,  maintain  an  action  on  the  breach  of  the  covenants  against  the 
lessee ;  for,  as  to  the  mortgagor  the  covenants  were  in  gross,  and  not  concur- 
rent with  the  original  term.    Stoke$  v.  RusnUy  3  T.  R.  678.    See  also  1 T.  R. 
^ ;  and  1  Esp.  N.  P.  463.    Hence  therefore  the  covenant  for  the  pajrment  of 
the  rent  should  be  with  the  mortgagee  alone,  unless  the  mortgagor  have  a 
power  to  lease  granted  or  reserved  to  hfrn  by  the  mortgage  deed.    See  ante, 
177,  and  a  form  in  the  Third  Volume. 
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decIaratioA  in  which  set  forth  two  breaches  of  covenant,  the 
one  for  non-payment  of  rent,  and  the  other  for  not  keeping  the 
premises  in  repair,  that  the  action  could  t|ot  be  maintained. 
Lord  Kenyon,  in  delivering  the  opinion  of  the  court,  observedi 
it  was  well  settled  at  common  law,  without. referring  to  the 
statute  82  H.  8.  c.  34,  that  covenants,  which  run  with  the  land, 
will  pass  to  the  person  to  wham  the  land  descends.    And  that 
statute  enacted,  for  the  benefit  of  the  grantees  of  reversions, 
that  they  should  have  the  like  advantages  against  the  lessees, 
their  eicecutors,  &c.  by  entry  for  non-payment  of  the  rent;  and 
should  have^  and  enjoy,  all  and  every  such  advantages,  bene- 
fits, and  remedies,  by  action  only,  for  not  performing  other 
conditions,  covenants,  and  agreements,  contained  in  the  leases, 
against  the  lessees,  as  the  lessors  or  grantors  had.    The  sta- 
tute also  contained  a  clause,  giving  the  lessees  the  same  ne- 
medy  against  the  grantees  of  the  reversion,  which  they  might 
have  had  against  their  grantors.    Therefore,  under  tiiis  sta-* 
[  187  ]      tute,  the  grantees  or  assignees  stood  in  the  same  situation,  and 
had  the  same  remedy  against  their  lessees,  as  the  heir  at  law* 
of  individuals,  or  the  successors  (in  the  case  of  corporations) 
had  before  the  statute.    It  became  therefore  necessary  to  in- 
quire whether  this  action  of  covenant  could  have  been  inain-> 
tained  by  the  heir  of  the  person,  from  whom  the  plaintiff  de- 
rived her  title.    It  was  stated,  that  S.  was  only  a  mortgagor, 
who  had  parted  with  his  whole  term  to  the  mortgagee ;  and 
the  declaration  went '  on  to  state,  that  the  whole  interest  which 
was  vested  in  him,  he  had  transferred  to  the  mortgagee. 
Therefore,  in  point  of  law,  his  Lordship  could  not  conceive 
how  this  covenant  made  with  S.  could  be  said  to  run  with  the 
,land;  for  S.  was_  stated  in  the  declaration  to  have  no  interest 
whatever  in  the  land,  and  yet  both  the  implied  coveliant,  arising 
fi*om  the  ''  yielding  and  paying,"  and  also  the  express  cove* 
2V  Mofce  a  co-  nants,  were  entered  into  with  S.    It  was  not  sufficient  that  a 
Umiy  there  nm»t  Covenant  was  concerning  the  land,  but,  in  order  to  make  it 
ettaSTbSweffi   '^^^  ^^  ^^  land,  there  must  be  a  privity  of  estate  between 
*^g^J^       the  covenanting  parties.     But  here  S.  had  no  interest  in  the 

Covenimts  cur-      (Q)  As  to  the  distiDCtion  between  oorenantfl  curreiUe  Jbnno  and  covemUBtft 

in  groas,  see  9  Tho.  Co.  Litt.  S«8.    Sagd.  V.  &  P.  477. 481,  5th  edit    4  Cra. 
Pig.  480,  Sd  edit.    Feane's  Postb.  Wo.  113.    Diire  v.  Tucker,  6  Yes.  460. 
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landj  of  w^^oh  a  court  of  law  could  take  notice,  though  he 
had  an  equity  of  redemption,  an  interest,  of  which  a  court  of 
equity  would  take  notice.  These,  therefore,  were  collateral 
coveDants.  And  though  a  party  might  covenant  with  a  stranger 
to  pay  a  certain  rent,  in  consideration  of  a  benefit  to  be  de- 
rived under  a  third  person,  yet  such  a  covenant  could  not  run 
with  the  lamU 

But  it  is  a  necessary  conclusion,  firom  the  resolution  in  the  Covenant  mik 

,^       one  not  moving 

last-mentioned  case,  that  such  covenants  not  being  made  with  ugal  estate,  u 

a  covenant  in 


.^—     groun 


Berrf  ▼•  Ywngy  t  Esp.  N.  P.  C.  640.    Bimgkton  ▼.  JeweU,  Xb  Ves.  176.  Roach 
v«  Wadkom^  6  East,  t89.  Mor.  &  Coo.  W.  Elem.  87,  88.  Tw}pum  v.  Prickardy 
%  Bam.  &  Aid.  111.    Stwrt  Ex  parUy  S  Rose,  B.  C.  216.    A  covenant  for 
lire  insurance  runs  widi  tiie  land,  5  Bain.  &  Aid.  1.    Bat  it  is  observable, 
that  the  assignee  of  a  lease  is  not  liable  to  the  original  lessor  for  a  breach  of 
env^ant  not  nmning  with  the  land^  unless  he  be  expressly  named  in  the  lease 
mder  the  term  "  assigns.'^    Greff  ▼.  Cnthbertaon,  t  Chit«  Rep.  482.    The  im^ 
|iUed  covenant  to  pay  rent  resulting  from  the  reddehdum,  is  a  covenant  run- 
ning with  the  land,  and  consequently  the  assignee  of  tlie  lessor  may  take  ad- 
tnntage  of  it.    Vytfon  v.  Artkar^  1  Bam.  &  Cress.  410.    But  a  covenant  for 
^yment  of  the  mortgage  money,  is  not  a  covenant  running  with  the  land. 
Cmmkam  v.  RmHi  S  J.  B.  Moore,  172.    8.  C.  8  Taunt.  227.    1  Selw.  N.  P.  485, 
5th  edit. 

In  Barclay  ▼•  Raincj  l  Sim.  &  Sta.  449,  it  was  held,  that  a  purchaser  is  not  q^  ^f^^gf^^f  |^ 
Miind  to  Complete  his  purchase  without  the  title  deeds,  unless  he  has  a  legal  produce  deedi% 
Coirenant  to  produce  theni ;  and  that  a  covenant  to  produce  title  deeds  runs 
with  the  land  for  the  benefit  of  purchasers,  but  not  for  the  benefit  of  vendors. 
In  this  case  it  was  made  a  question,  where  one  was  in  possession  of  title  deeds 
rdating  to  his  own  lands  as  well  as  to  the  lands  of  another  person,  who  had 
no  oorenant  for  the  production  of  the  title  deeds,  whether  such  other  person 
had  a  general  right  in  equity  to  compel  the  production  of  the  deeds.  His 
HoDOor,  the  V.  C.  seemed  to  consider  such  right  as  highly  questionable.  lb.  455. 
Bat  queerCf  if  a  person  possessmg  deeds  relating  to  other  property  tlian  his 
own  ia  not  in  all  cases  bound  to  produce  the  deeds  to  that  other  person,  if 
the  latter  do  not  dispute  his  title  i    £t  vide  infra,  633. 

The  moat  effective  way  of  fixing  a  restrictive  covenant  on  land,  is  by  way 
of  condition.  Suppose  A.  conveys  to  B.  a  piece  of  i^nd,  on  which  it  is  in- 
leaded  to  bnild,  and  A.  is  desirous  of  preventmg  B.  from  erecting  any  edifice 
within  a  certain  extent  of  his  boundary ;  this  object  may  be  obtained  by  a 
conveyance  to  B.,  on  condition  that  such  conveyance  shall  be  void  on  B.'s 
Iransgressing  the  terms  of  the  condition.    The  same  observation  may  be  ap-  _ 

plied  to  the  assignment  of  part  of  leasehold  premises,  where  it  is  intended 
to  lf«e  them  from  rent.  The  part  retained  should  be  conveyed  to  the  assignee, 
who  should  re>convey  them  to  the  vendor,  on  condition  of  re-entry,  if  the 
itfsignee  be  called  on  for  any  part  of  the  reserved  rent. 

Vol,.  I.  R 
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the  person  who  has  the  legcd  estate^  do  not  ruii  tntTi  the  lamf, 
and  that  the  assignee  of  the  mortgagee  cannot  maihtain  ai> 
action  on  the  covenants^  that  these  must  be  considered  as 
covenants  in  gross,  and  that  of  course  the  mortgagor  may 
maintain  an  action  upon  them.  And  so  it  was  determined  oni 
the  same  instruments,  and  between  some  of  the  same  parties  ia 
the  case  of  Stokes  v.  Russell,  in  the  court  of  King'^  Bench  {s). 

AJter^ectmeniy      But  although  the  mcmey  be  not  paid  at  the  day,  and  the- 
Men^^a^^'  mortgagee  brings  Ks  ejectment,  and  enters  into  possession,  yet, 
til  /(trecianare^  untii  after  foreclosure,  in  consideration  of  a  court  of  equity, 

mortgagee  ha$ 

bttt  a  chattel',     and  notwithstanding  the  form,  the  mortgagee  is  considered  a^ 
L  1^^  J      having  but  a  chattel,  and  the  mortgage  is  only  a  security ;  €Le 
mortgagor  is  the  real  owner  (t). 

MoHgagee  in       It  follows,  of  course,  from  this  view  of  the  transaction,  that 

fnsteetum  •COM'  ,     .»         «        i  .  .  ^ 

not  iea$e,  to  the  mortgagee,  before  foreclosure,  cannot  exercise  any  act  of 
excepTtn^MUii  ownership  over  the  property  which  may  incimiber  the  mort- 
^  neeeisUy.      gagor.     He  can  make  no  lease  of  the  lands  for  years  to  an 

under-tenant.  Thus,  in  the  case  ot  Hungerford  v.  Clayiu), 
the  bill  was  for  redemption  on  payment  of  principal  and  inte- 
rest«  The  substance  of  the  answer  was,  that  the  defendant, 
the  mortgagee,  had  made  a  lease  of  the  House  for  five  years 
at  a  rent  reserved,  with  a  covenant,  that  the  lessee  should  have 
the  option  of  a  farther  lease  for  four  years  after  the  expiration 
of  the  said  term ;  that  the  term  for  five  years  wisis  now  expired; 
and  the  lessee  desired  to  take  t^e  premises  for  four  years 
longer;  that,  if  th^  plaintifi*  would  grant  such  lease,  the  de^ 
fendant  would  re-convey  on  payment  of  principal  and  interest; 
On  hearing  this  case  at  the  Rolls,  the  defendant  had  a  decree ; 
but,  on  appeal  to  the  Chancellor,  his  Lordship  was  of  opinion, 
that  the  mortgagee,  before  foreclosure  of  the  equity  of  re- 
demption, could  not  lease  the  premises  for  years  to  bind  the 
mortgagor,  unless  to  avoid  an  apparent  loss,  and  merely  M 
necessity :  and  the  decree  at  the  Rolls  was  reversed. 

BMiomfwUH      Indeed,  if  it  were  otherwise,  it  would  be  in  the  power  of 
'  the  mortgagee  effectually  to  bar  the  mortgagor  the  benefit  of 

0»)  3  T.  R.  678.    [Affirmed  in  Uie  Exchequer  Chamber,  1 H.  Bl.  57f •— £d*} 
(0  Dong.  Rep.  610.    [£t  vide  ante,  165.— £(2.] 
(a)  9  Mod.  Ca.  Eq.  l.    t  £q.'  Ca.  601. 
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JKbimtfAtn  ftt  his .  pleasafty  by  grtti&ig  beneftdal  leases  on 
Sii^(  IbeaifaBf  if  such kases  were  held  good,  it  would  be  diffi- 
wit  for  the  inartgHgor  to  ncafter  any  rent,-  though  the  prin- 
dpal  and  interest  should  be  paid ;  its,  not  claim»ig  under  the 
estate  of  the  mortgagee,  he  cannot  have  any  benefit  of  the 
lease  made  by  Idm;^  fcor  he  is  neither  paarty  to  the  deed,  nor 
pmy  to  the  estate. 

AmA  ae  a  oiMrtgagee  cannet,  before  foredosure,  exerdse  any  Watti  not  Sw 
met  of  erwnenbip  terwiH  atteeh  <»n  Uie  estate,  but  ought  to  g{^^e^iS^Me*' 
Fe-eonrey  the  pr^ndses  fnNi  ttem  afi  incumbrances ;  so  neither  /<'f^'^''<^* 
can  he  jtastify,  Itt  equity,  l^e  eoiraassioat  of  any  act  which  may 
injure  the  estate;  therefore,  though  at  law,  a  mortgagee  in  fee 
may  commit  waste,  yet  he  will  be  restrained  in  equity.    Thus, 
«tt  a  bifi  to  redeem  a  mortgage  (x),  wherein  an  accomtf  was 
jkcieed,  And  2iOL  reported  due,  and  exceptions  taken  to  the 
icpert;  it  bdng,  on  motson  and  readmg  afiidavits,  shewn,  that 
Ae  defimdant  had  burnt  some  of  the  wamscot  and  committed      r  isQ  1 
WFacte,  the  di^fendaikt  was  ordered  to  deliver  up  possession  to 
dM  plaintiff,  whe  was  a  pauper,  he  giving  security  to  abide  by 
the  event  of  the  aocodnt. 

So,  where  the  mortgagee  of  an  estate  in  fee  had  cut  down  MoHgageecm- 
trees,  on  application  to  the  court  it  was  decreed,  that  an  ac-  7^t  ^ni!^^ 
count  should  be  taken  of  what  was  cut  down,  and  the  produce  security  be 
nppfied  m  the  first  place  to  me  payment  of  the  interest,  and  Hce{pi), 
dien  to  the  ehdring  of  the  mofrtgage ;  luid  an  injunction  was 

{j6)  Batum  y.  Dtirbyy  9  Vein.  39t. 

(P)  Nor  open  mines  or  pits  for  gravel,  peat,  coal,  &c.  Co.  LitU  53  b«  54  b. 
5  Co.  IS.  (bat  he  may  work  old  ones,  CUwering  v.  CUveringf  2  Pr.  Wms.  388.) 
■or  change  the  coarse  of  husbandry,  l  Cm.  Dig.  133,  4th  edit. ;  nor  destroy 
heir-looins.    1  Inst.  53  a.    2  lb.  304. 

(P  t)  In  HippesUy  ▼•  Speftcer^  an  injunction  was  applied  for,  on  behalf  of 
m,  mortgagee,  to  restrain  the  mortgagor  from  cutting  down  timber.    The  Vice«  ^ 

Cbancellor  referred  to  a  case  of  Sewell  ▼•  Psmbyf  in  which, 'apon  communica- 
|ion  with  the  Lord  Chancellor,  and  with  his  approbation,  he  had  stated  that 
he  woold  not  grant  snch  an  injunction  upon  the  application  of  the  mortgagee, 
wdesa  it  was  made  to  appear  that  the  security  woold  be  insufficient  or  scanty 
withoot  timber.  The  motion  stood  over  for  such  an  affidavit.  5  Madd.  432. 
See  also  on  the  subject  of  felling  timber  on  the  mortgaged  property,  Fair- 
JUU  T.  WcBUm^  2  8im.  Sc  Stn.  96. 

R2 
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where  the  security  is  defective  (y) ;  for,  in  that  citse,  the  eourt 
will  not  restrain  a  just  creditor  from  his  legal  priidleges ;.  but 
then  the  timber,  when  cut  down,  must  be  applied  to  ease  the 
estatCi  and  not  to  the  mortgagee's  benefit. 

Mortg9g€$ma^  However^  although  the  mortgagee  cannot,  to  better  his  se* 
/or  necaJmy^    curity,  do  any  act  to  encumber  the  estate  mortgaged  (z\  which 

JI^l^CQ).     ^  ^  ^«^^  *ff™«*  *®  mortgagor  after  redemption,  nor  will 

be  justified!  in  committing  waste ;  yet  he  will  be  entitled  to  such 
expences  as  he  shall  incur  in  necessary  repairs^  or  other  acts 
for  (be  preservation  of  the  estate  mortgaged,,  and  may,  car- 
tainly,  add  this  to  the  prindpaL  of  his  debt,,  and  it  will  carry 
interest. 

XT  sM  ewiiumif  Thus  if  a  leasehold  estate  be  mortgaged  (a),  and  there  is  no* 
Z^Su^"^  covenant  on  the  part  of  the  mortgagor,  that  he  shall  procure 
moH^Mg^^mav  *^^  ^^^^  *^  ^  filled  up,  the  mortgagee  cannot  compel  him  to 
and  add  fines    do  it  *.  but  must  pay  the  expence  of  renewing,  and  reimburse 

himself  by  adding  to  the  principal  of  the  mortgage,  and  it 
shall  carry  interest.  So  it  was  determined,  in  the  case  of  Maa^ 
lave  V.  Bale  (6),  which  was  a  mortgage  of  a  church  lease  foe 
three  lives,  two  of  which  died  during  the  time  the  estate  was 
in  mortgage,  and  were  renewed  on  fines  paid  by  the  mort- 

Mortgagee  en^  ^  term,  assigned  in  trust  to*  attend  the  inheritietnGe  will,  ia 
rf^ttXd^^^  equity  (c),  follow  all  the  estates  created  thereout,  and  all  ike 

terma,  though 

frautfulftUlff  .         (y)  WiihriMgton  v.  Bonlcf,  Sel.  Ca.  v.Demiy,  1  Ball  &  Bea.  iOS.— £ii.] 

tonceakd.           ^h.  31.  (6)  f  Vera.  84. 

(z)  SAtk.51B.  (c)  Vide  CharWm  et  aL'  ▼.  Lmd  et 

(a)  3  Atk.  4.     Loom  ▼.  Martina^  al.*   3WU.  3f8.     [Tide  infra,   471, 

iTI^ils.  34;    [Etvide  8.  P.  HamiUon  473^  4.— £d.] 


(Q)  And  if  a  mortgagee  has  expended  any  snm  of  money  in  sapporting  the 
right  of  the  mortgagor  to  the  estate  where  the  tide  has  been  impeached,  the 
mortgagee  may  add  tliis  to  the  principal  of  bis  debt,  and  it  will  carry  interest- 
Godfrey  V.  Wation^  3  Atl^.  518.  And  a  mortgagee  in  possession  will  be  al- 
lowed expences  necessarily  incurred  for  the  protection  of  the  estlite.  Trim- 
Uiion  T.  Homily  i  Ball.  &  Bea.  377.  He  ift  bound  to  keep  the  premises  in  te- 
nantable  repair,  infra,  920,  et  $eq.  But  qu,  if  he  is  entided  to  interest  on 
costs  and  expences,  or  on  advances  fbr  repairs,  protections,  or  improvements. 
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ihcumbrances  subsisting  upon  such  inheritance,  and  is  so  coiH 
-nected  with  it,  that  equity  will  not  suffer  it  to  be  severed  to 
the  detriment  of  a  bond  fide  purchaser.  Therefore  a  mort« 
gagee  shall  have  the  benefit  of  all  the  interests  which  the  mort** 
gagor  had  at  the  time  the  mortgage  was  made,  unless  against 
an  intermediate  purchaser  without  notice :  and,  consequently, 
if  there  be  a  term  in  a  mortgaged  estate  held  in  trust  for  the 
mortgagor,  when  the  mortgage  of  the  inheritance  is  made,  the 
concealment  of  it  will  be  a  fraud  upon  the  mortgagee,  and  the 
trustees  of  such  a  term  assigned  to  attend  the  inheritance,  will^ 
in  equity,  become  trustees  for  the  mortgagee  of  the  inherit-* 
-ance.     , 

If  a  mortgage  be  made  of  an  estate  to  which  the  mortgagor  Gt^  tuu  ««- 
bas  not  a  good  title,  and  then  he  who  has  the  real  title  con-  ^tgj^e^ 
.  veys  to  the  mortgagor,  or  hb  representatives,  with  a  good  tide,  **"^  %!!!!m 
the  mortgagee  wiU  be  entitled,  in  equity,  to  the  benefit  of  it;  (qx> 
for  it  will  be  considered  there  as  a  graft  into  the  old  stock, 
and  as  arising  in  consideration  of  the  former  title«    As  where 
houses  and  lands  were  demised  for  a  long  term,  and  an  as- 
signee of  the  lease,  believing  he  had  a  good  tide,  mortgaged 
it  for  lOOLf  afterwards  the  title  turned  out  to  be  bad,  the  estate 
belon^ng  to  another  person  (d).    Then  the  real  owner  of  the 
estate,  out  of  compassion  to  the  assignee,  who  had  built  upon 
it,  leased  the  premises  for  a  long  term  to  trustees  for  his  wife, 
he  being  run  away.    And,  on  a  bQl  filed,  the  trustees  were 

(d)  Seabourtu  ▼•  SeabcurtUf  9  Vera.  11. 


(Q  8)  If  the  mortgagor  obtain  a  renewal,  or  the  grant  of  a  fresh  term  in  re-  Roicicab* 
mainder,  without  the  privity  of  the  mortgagee,  soch  fresh  term  wiil  be  consi- 
dered as  held  in  trust  for  the  mortgagee.  And  though  the  mortgaged  lease 
JBaj  be  surrendered  or  expired  by  efflux  of  time,  «tUl  the  fresh  term  must  be 
assigned  to  the  mortgagee  to  hold  till  the  debt  is  satisfied.  iMclan  y.  Rmah' 
worthy  «Ch.  Rep«  113.  Finch,  S9^  6  Mod.  ^.  Where  the  title  to  a  term 
'whieb  was  in  mortgage  proved  to  be  defective,  and  the  owner  of  the  estate, 
out  of  compassion  to  the  lessee,  (who  had  built  on  the  premises  and  absconded 
in  debt,)  demised  the  premises  for  a  long  term  of  years  to  trustees  for  the 
benefit  of  the  mortgagor's  wife,  the  Master  of  the  Rolls  considered  the  new 
term  aa  a  graft  on  the  original  stock,  and  the  benefit  of  it  aboye  the  rent  re- 
served, as  arising  in  consideration  of  the  former  title,  and  therefore  decreed 
the  trustees  to  make  a  new  mortgage  to  the  mortgagee,  Seabourne  ▼•  PoweUf 
tf  Vera.  11. 
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granted  to  stay  SdUng  any  more.    But  a  Sistznetion  is  made 
decreed  to  make  a  new  mortgage  to  the  mort^fagoes ;  the  Master 
of  the  AoDs  flaying,  that  tibis  wa8  a  graft  on  die  dd  stock,  aH 
.  the  benefit  of  it,  except  the  rent  resexyed^  arising  in  jcquoh 
deration  of  tiie  fimner  titk. 

Recovery  by  If  ^tenant  in  tail  make  a  mortoace,  and  afterwards  sufl^s  a 

tenant  m  tail,  «   -•  , 

lets  in  aU  pre-  eomQtion  recovery,  that  will  let  in  the  mortgage  (e),  and  so  it 
^roacL.  ^^^^^^    ^^^  ^^y  o^her  incumbrances.     And  die  reason  is,  that  whateFer 

lact  binds  the  tenant  in  tail  himself  shall  bind  the  recoverers, 
t^r  the  person  qt  persons  to  whose  use  the  recovery  is  suffered ; 
for  he  who  recovers  cannot  say,  that  he  against  whom  he  re- 
covered had  but  an  estate  tail. 

^^"^  ^  But  where  tenant  in  tail  in  possession  mortgaged  for  years, 
gagor  {tenant  ;and  then  became  a  bankrupt,  and  died  without  sufierimr  a 
L'.-'ir^  .common  recovery,  itwas  held,  that  the  ^signees  of  the  bL- 
tnwtVm^for    '^^^  should  have  the  estate  clear  of  the  mortgage. 

years  {r). 

Effect  of  bank-  Both  these  points  came  before  the  Court  of  King^s  Bench, 
^p/^y  of  tenant  ,[Yi  the  case  ot  Becicw.  WeUhif).  on  a  case  reserved  on  on 

M  tail  on  mart-  w  /^ 

isage  made  by   ejectment,  in  whieh  a  verdict  was  given  for  the  plaintiff,  sub- 

ject  to 'the  opinion  of  the  court  on  this  short  case.  T«>G.  b^g 
seised  in  fee  tail  of  the  lands  in  ^questioii,  made  a  mortgage 
thereof  to  the  defendant  for  a  term  of  five  hundred  yeans,  wiA- 
out  having  sulSfered  a  recovery,  and  afterwards  became  a  bank- 
rupt, and  died  before  bringing  the  ejectment.  The  lessor  of 
the  plaintiff  was  the  ~  assignee  under  the  commission,  and 
claimed  title  under  the  stat.  21  Jac.  1.  c.  19.  s.  ISj  which 
enacts,  that  the  commissioners  of  bankrupt  ^^*  shall  have  power 

(£)  Poph.  5,  6.    [Et  vide  Goddard  ▼.  Complin,  1  Ch.  Ca.  119,  ante,  165.— >£<.] 
(/)  Beck  ▼.  mUhy  1  Wils.  S76.  [Et  vide  Smttim  ▼.  Stone,  3  Atk.  101.— £tf.] 

— 1^.— ■■      I  — .— ■— —  II    ,  >1^— — ^    I  nil.      I      I    |l    .        II  III!  I     ■  I^M^^ 

I 
\ 

(R)  £!(e(lfiwK,aiidjeeCoy.,R«c.  f54.  Tbe,  present  opukipn  of  .t)ie|iro^- 
•ion  is  there  stated  ^enezally  to  be,  that  ''  a  oomiiioii  reeoveiy  enfold  i^  a 
[  191  41  ]  tenant  in  tail  confirms  and  leta  in  a  prior  rooftgage,  and  It  abonld  seenn  tfant 
the  bargain  and  sale  of  the  commissioners  yronid  have  the  same  effent.*'  £t 
vide  6  Dow.  P.  C.  60.  It  sbonld  alto  be  observed,  that  if  an  ti^<t«<  tenant?  io 
tail  take  Ae  benefit  of  the  .insolvent  act  (^  €ko.3.  ic.  U5,)  .his  eatate 
-  tail  wHl  not  pass  to  bis  assignees,  because  he  conld  not'  hn  Jegaily  in  coalody 
for  debt.     Burton  v.  Baworth,  5  Madd.  50. 
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^  bv  deed  inroUed  to  grant,  bargain,  sell,  and  convey,  afl 
^  manors,  &c.  whereof  any  bankrupt  is  or  shall  be  seised,  of 
way  estate  tail  in  possession,  reversion,  or  remainder,  to  any 
person  or  persons^  for  the  benefit  of  the  creditors  of  such 
bankrupt,  and  that  such  grants  and  sales  shall  be  good  in 
law  against  such  bankrupts,  the  issues  of  their  bodies,  and 
against  every  person  claiming  any  estate,  right,  title,  or  in- 


St 

'*  terest,  under  such  bankrupts,  iifter  such  time  as  such  per-- 

•  * 

^'  sons  shall  become  a  hanhrwpi^  and  against  every  person  what- 

* 


ever  whom  such  bankrupts  by  common  recovery  or  other- 
wise^ might  cut  off  or  bar  from  any  remainder,  reversion^ 
rent,  profit,  titled  or  possibiUty,  into  or  oat  of  any  of  the 
*.*  said  manors,"*  &c«    The  case  was  twice  argued  at  the  bar, 
and  two  questions  were  made,  lst«  whether,  if  the  tenant  in 
tail  had  suffered  a  recovery,  it  would  not  have  let  in  this  mort- 
gage for  five  hundred  years?    2dly^  whether  the  statute  does 
not  operate  as  a  common  recovery  to  all  intents  and  purposes  ? 
The  first  question  was  resolved  in  the  affirmative.    But  as  to 
the  second,  it  was  said  per  curiam^  the  statute  of  2\  Jac.  1.  ^*^*  ^  ^^^ 
c.  19.  s.  1£,  was  made  for  the  benefit  of  creditors  who  had  no  covery  dot*  noC 
.special  hen  upon  the  lands  of  a  bankrupt,  and  not  for  any  pax-  ZSuiUhwu^ 
ticular  creditors  who  relied  upon  the  title  they  accepted  of.  -^J^jJ^^'^Siwu 
That  tenant  in  tail,  without  suffering  a  recovery,  could  only 
affect  the  estate  for  his  life,  and  he  being  dead,  the  mortga- 
gor's title  was  at  an  end ;  and  this  statute  never  intended  to  put 
the  prior  incumbrancers  on  an  estate  in  tail  in  a  better  case 
than  they  would  otherwise  have  been  if  the  statute  had  never      [  19S  ] 
been  made.    It  would  be  very  strange  to  say  that  this  statute, 
which  was  most  plainly  made  for  the  benefit  of  all  creditors, 
should  have  an  effect  which  was  quite  contradictory  thereto, 
viz.   to  make  good  a  defective  title  to  a  particular  creditor. 
It  was  impossible  the  legislature  could  ever  intend  any  such 
thing. 

But,  high  as  the  authority  of  a  case  ought  to  stand,  which  Obmv^wns  m 
was  decided  by  the  unanimous  opinion  of  such  eminent  and  J^t^ty  rf 
distinguished  lawyers  as  Lord  Chief  Justice  Lee,  and  Justices  ^^  ^^^* 
Wright,  Sir  Michael  Foster,  and  Denison,  it  seems  open  to 
the  observation,  that,  if  it  be  law,  it  is  an  anomalous  case  in 
the  law  of  bankruptcy,  it  having  been  the  uniform  construction 
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of  the  statutes  on  that  subject^  that  the  assignees  of  abonk* 
nipt  come  exactly  into  Iiis  place^  and  take  his  prop^erty,  subject 
to  all  liens  to  which  he  is  subject.  The  Court  of  King's  Bench, 
in  determining  on  the  last  case,  seem  to  lay  considerable  stress 
upon  the  argument  of  the  absurdity  of  deciding  that  the  clause 
in  the  statute  of  Jac«  1.  then  in  question,  which  was  most 
plainly  made  for  the  general  benefit  of  all  the  creditors,  should 
have  an  effect  which  was  quite  contradictory,  viz.  to  make  good 
a  defective  title  to  a  particular  creditor,  it  was  impossible^  they 
said,  that  the  legislature  could  ever  intend  any  such  thing.  As 
it  strikes  me,  the  same  observation  is  applicable  to  the  whole 
isystem  of  the  bankrupt  laws.  They  were  all  made  for  the  ge- 
neral benefit  of  all  the  creditors  of  the  bankrupt,  but  yet,  in 
construction,  they  were  not  considered  as  interfering  with  the 
rule,  thatwherever  a  right  in  equity  attaches  against  any  per- 
son, that  equitable  right  binds  all  persons  claiming  under  or 
against  that  person,  who  have  not  specific  liens  upon  any  part 
of  his  property.  Greneral  creditors  a^e'  in  all  cases  bound  by 
a  particular  equity.  The  true  question,  therefore,  vrith  defer- 
ence to  the  great  authority  in  question,  was  hot  that  put  1^ 
the  court ;  but  it  was,  whether  the  legislature,  actipg  upon  th^ 
system  of  the  bankrupt  laws,  intended  anyfiirther  by  this  act 
than  to  place  the  commissioners  in  the  same  situation  as  the 
'  bankiiipt  himself  could  do,  by  levying  a  finie,  or  suffering  a 
recovery,  or  othei-wis^^,  in  case  he  had  hot  coimmtted  any  act 
of  bankruptcy.  The  act,  as  I  understand  it,  enabled  the 
commissioners  to  make  just  such  a  title  to  the  assignees,  as  the 
bankrupt  himself  might  have  done,  after  such  time  as  such 
person  became  bankrupt  It  seems  just  to  the  creditors,  that 
the  commissioners  should,  for  their  benefit,  faaVe  power  to 
make  a  title  to  all  the  estate,  and  bar  all  the  personW  which 
ihe  bankrupt  himself  was  capable  of  doing.  But  upon  what 
[  193  ]  principle  the  creditors  are  to  be  put  in  a  better  condition  th^ 
the  bankrupt  could  have  put  them  in  by  any  act  of  his,  I  am, 
I  confess,  at  a  loss' to  conceive.  The  legislature  seem  care- 
fully to  have  provided  against*  such  construction,  by  providing 
that  the  grant  of  the  commissioners  shall  be  aviulable;  against 
whom  ?  All  persons  claiming  any  estate,  right,  title,  or  m- 
terest,  under  the^  bankrupt,  after  such  time  as  he  shall  become 
bankrupt,  and  against  aH  other  persons  whom  he  might  bar. 


It 
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It  saems  a  great  stretch,  therefore,  in  construction,  upon  the 

rights  of  other  persons,  if  the  commissioners  are  capable  of  .    . 

extinguishing  rights  which  the  bankrupt  himself  could  not ; 

rights  prior  to  such  time  as  he  became  bankrupt.'    The  con* 

Teyance  made  by  the  commissioners  is  toi>e  good  against  all  .  / 

persons  who  claim  under  the  bankrupt,  after  such  time  as  h9 

became  bankrupt,  and  whom  the  bankrupt  himself  may,  by 

common  recovery  or  other  means,  debar  of  any  remainder,  re- 

Tersion,  rent,  profit,   title,  or  possibility,   &c*  .   Now  in  thii 

case,  did  the  mortgagee  claim  under  the  bankrupt  after  such 

time  as  he  bedameliankrupt?     Could  the  bankrupt,  at  the 

time  of  the  conveyance  from  the  commissioners,  bar  the  mort^ 

gagee  by  a  common  recovery  ?    The  answer  to  both  propo^ 

isitions  must  be  in  the  negative*    The  mortgage  was  before  the 

act  of  bankruptcy, /and  a  common  recovery  by  him  would  have 

tet  in  this  incumbrance  upon  the  entire  fee  siihple.    But  what^ 

ever  may  have  been  the  fate  of  this  question  at  law,  I  cannot 

l>ut  conceive  that  the  right  of  the  mortgagee  would  have  pre* 

vailed  in  equity,  it  being  a  principle  there,  that  the  assignees 

take  the  property  of  the  bankrupt,  subject  to  such  equitable 

lien  as  the  bankrupt  himself  is  subject  to,  and  that  even  in 

cases  where  the  assignees  gain  the  legal  estate.    Vide  1  Atk. 

192.      2  Atk.  562,  and  Russel  v.  Russel,  1  Bro.  Kep.  Chaiu 

S69.    Now,  it  is  apprehended  no  doubt  can  be  entertained 

1)ut  that  the  mortgagee  in  the  principal  case,  might  in  equity 

have  required  the  bankrupt,  during  his  life,  to  have  suffered  a 

recovery  to  complete  and  establish  his  security,  and  it  ^eems 

equally  clear,  upon  the  principle  of  the  adjudged 'cases,  that 

the  same  equity  subsists  against  the  assignees,  who  stand  ^ 

his  shoes  as  to  his  property  (s). 


(S)  These  obsertations  of  the  learned  anthor  are  eotirely  accordant  with  the  Aatijgneei  idcf 
prindples  of  equity,  and  have  been  folly  concnrred  in  and  even  enforced  by  ^^nigsofbmk" 
Sir  William  Grant,  the  late  Master  of  the  Rolls.    In  deliyering  his  judgment  myii  [ti|^,  ^ 
in  the  case  of  Jtft(A»rd  v.  Jtfif/ord,  9  Vcs.  100,  hu  Honour  remarked— Is  an   54«.  604-6.1 
assignee,  under  a  commission  of  bankrupt,  placed  in  a  different  situation  from  ./ 

that  ef  a  bankrupt  himself?  He  (Sir  William  Grant)  had  always  understood 
that  the  assignment  from  the  commissioners  (like  iiny  other  assignment  by 
operation  of  law)  passed -the  rights^f  the  bankrupt  precisely  In  the  same  plight 
and  condition  as  he  possessed  them.    Even  where  a  complete  legal  title  vested 
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CouimU  for  .  fiiffi  it  was  hdd  .]by  jLord  Morthington^  in  a  subsequent 
mciy  i0t?Miii  f:i|se,(g}^  ;diat  if  tbece  l)e^  ^^yeija)^ for  further  assurance  in 
S^MRMi^  fb^  W^J5t»§g^  ^^>  >*V  Ac  baid^rupt  tenant  in  tafl,  that  wiD 
dam  «r  «m-  ifflbdde  the  i^QVteafiee  to  al)  the  interest,  which,  pn  the  bank- 
(t>  l%P$Pyj  ^4  the  cgpieral^oQ  of  lay  thereon,  yests  ui  the  as- 

.  T^  qyeation  aftecwarcU  came^on  before  Lord  Thurlow,  m 
Ahe  cds^  ^  Py<?  y«  I>aubu»  (h).  A«  tenant  in  tail,  borrowed 
SQOl'  sd  3*  an4  <^nyeyed  the  ii^tailed  lands  to  B.  in  fee,  by 
W99  i)f  jD^ortgf^d  for  securing  thesa^noj^d  therein  coyciianted 
i^  ttfie  titite,  and  ^br  fftrtJ^  mmrqifce*  Afterward  A.  be^ 
ainaae  a  h^^^iknipt,  ^uid  a  bargain  and  aiale  of  his  real  estate? 
9^1^  .iQade  by,thexo]m¥^oners  to  the  assigni^.  A.JBledhi8 
l>iU.f^gaJu^  ^e  afpign^,  ,mid , therein  insist^,  that  as  he  was 
i^titled,  by , virtue  .of  the  <H>ycBiants,  .to  have  called  upon  B.  if 
ix^jij^  xiQt  become  a  bankrupt,  to  have  suffered  a  recovery  of 
thip  pi^f^ii^es  fcyr  inx^kii^  a  further  a^urance  thereof  to  him, 
thiSyt  ^  {^sigse^i  ^standix^  in  his  jpJace  were  bound  jsp  to  do, 
M0  jtl^^efore  the  bill  J>ra3r^d  an  cu^unt,  and  that  the  defenr 
i^Qt  Qught  \^  decreed  to  pay  what  should  appear  to  be  due 
Qt  ,be  fgr^losed.  The  OQuxjsel  for  the  plaintiff  relied  upon 
Jfte  case, of  Tayfof  y.  Wheeler ^  2  Vem.  564-,  whereby  it  was 
jd^t^r^n^df  ^^^  S^  ^^iSVI^  ^^  ^  bankrupt  take  the  estate 
pS^f^d  hjj  eyeg^  equity  with  which  it  was  aflfected  in  the 
1|u)^ds  ,q{  jhe  bankrupt,  and  the  ease  of  Efhpanb  v,  Afpl^^' 
The  couqael  for  .the  defendants  (the  assignees)  relied  upon  the 

(f)  Vide    Edwwrdt    ▼.    Ap/Meif         {h)  SBro.  CInu  Ca.  595.    [&  C* 
i  Bro.  Rep.  Cha.  65S,  n.  !•  S  Dick.  759.—^^.] 


10  the  assignee,  and  tliere  was  no  notice  of  any  equity  affecting  it,  be  took 
«M»^  toMf^y^  jeqolty.tlie  baakroptwas  liable  to.    Et  vide  S.  P.  SV«. 

Ai$igf^»b(mild     :(jf)  A<:PPrdii|tfy>  Lord  ThuYloyr,  C.  in  the  easepf  T^mrlej.  Bmd^  ft  Bro.  C. 

%i^^w£^  ;C.,d52,  in  answer  to  Jlr.  Ibbetson,  who  contended,  that  the  defendant  being 

once.  '  ^tenmt  UI  .tail  c^nM  mortage,  for  his  life  onfy,  and  that  after  his  decease  the 

.^iipiees  would  be  entitled  ^  the .  estate  discharged  of  the  mortgage,  ob* 

ferved,  thu  if  a  tenant  in  tail  mortgage,  and  «^erwards  will  suffer  a.recofe^i 

Jt  will  make  good  the  former  title,  m^  ikiR  cweiuud  for  fmhtr  wuroMt  m^ 

M  taken  hold  qf  asa  plank. 


cases  seem  to  be  co^tra^ctpry^  Hi«  Lqrdship  was  aot  air^se 
of  the  ease  in  Wilson,  which  appeared  to  have  been  deter- 
imned  ¥ri1ii  great  deliberation,  and  by  great  judges.  Yet  the 
ai^ument  did  not  appear  to  him  satisfeu^tory.  The  court  then 
held  ihe  incumbrancer  not  to  be  let  in,  considering  &e  statute  [  195  ] 
as  declaring  die  use  of  tbe  ^bankrupt^s  estate  for  the  benefit  of 
all  his  creditors.  He  should  have  agreed  with  Lord  Nordi- 
^Ington  in  .a  different  cozistruction  of  the  statute,  conceiving  its 
lobjiect  oidy  to  be  saying  tl}^  exp^pce  of  a  recovery,  and  that 
ite «j9feet w<Mild  be  to  let  in  dieincumlNnnee,  and  to  convey  not 
only  all  that  the  bankrupt  had  conveyed,  but  more.  There- 
fore, if  the  case  in  the  Common  Fleas  had  not  been  cited,  he 
:fihould  have  adopted  I^rd  Northingtpn'p  construction.  But 
jthat  Mr.  Lloyd  said,  <the  case  in  the  Common  Pkas^  had  been 
acted  upon  in  the  'Exchequer ;  and  it  would  be  improper  to 
let  that  case  stand  at  law,  and  to  determine  otherwise  in 
eguil7* 

'The  cause  stood  over;  but  afterwards  his  Lordahq^  decreed^ 
diat    tl^e  defendants  should  redeem  the  mortgage,  or  stand 
jGaredosed,  ^uj^  e^Qcute   proper .  Qonveyances,   of  the  mort- : 
jgaged  psanises,  to  the  .piaint^aQd  his  heirs* 

If  a  mortgagee  procures  a  grant  of  a  new  term,* after  Ae  'tmufarum 
old  one  is. actually .ezpiredf  yet  this  wjll  be  a  trust  for  the  ^^ig^^ 
iPWtg9gor,  (Mdredeeniedwid^thepriQeH^Gfc);  for  it  is  sup*  JTjJIJJtoSSIn* 
posed  to  have  proceeded  from  having  had  the  cwiginal  term: 
and,  although  there  be  nqthing  in  fact,  in  having  a  tenant* 
Jight^  yet,  |is  such  regard  is  \sAV>  %  in  .the  estimation  pf 
thewodd,  itwill  be  looked  on  as  the  oocasion  of  the  lea8e(u). 

(V)  Rak€$trwov,  Brewery  SeL  Ca.      Par.  €a.  48S. 


(U)  Many  attempts  have  been  made  to  eslaMiah  an  aUigatUm  on  .laadkndi  Zllltw.*^^ 
to  renew,  bat  they  have  not  aacceeded.    The  renewal,  Cheiefoie,  to  atUI  a  *'«"**<'"'> 
matter  of  chance  and  faTOnr;  bat  it  is  so  far  valuable  that  it  is  in  the  eye  of 
the  -law  an  interest,  and  in^tbe  esthnation  of  the  worM,  a  benefit,  which  en* 
hances  the  price  of  the  property  on  sales ;  and  to  a  certain  extent  it  to  tahen 
notice  of,  and  enforced  in  equity.    It  to  true,  that  if  the  landlord  pleases,  Jie 
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Mtfiga^ee  But  the  mortgagee  is  not  obliged  to  lay  out  money,  'Except 

«^     o  re-    ^  j^^p  ^^  estate  in  necessary  repdr  (/)* 

(0  3  Atk.  518.     [S.  P.  RusM  v.  Smitharg,  t  Awtr.  96*    Ante,  189,  et 
iofsa,  920,  et  teq.^Ed,'] 


nay  grant  a  bonA  Jlde  leaae  of  the  premisev  <o  a  fresk  tenaiit  even  at  a  lets 
rent,  or  on  a  less  fine  than  the  former  tenant  paid.  But  if  the  leave  be  gained 
by  undue  means,  as  by  snpprea^ion  of  the  tenant  right  of  renewal  or  otherwise, 
a  court  of  equity  will  decree  that  the  new  or  reversionary  lease  shall  enure  to 
the  benefit  of  the  person  interested  in  the  ancient  lease,  and  conseqnentiy  that 
he  who  obtains  such  new  lease,  and  thereby  becomes  legally  possessed  of  the 
premises,  shaU  be  i^  trustee  for  the  use  and  behoof  of  the  person  entitled  to 
the  tenant  right  of  renewal.  The  tenant  right  of  renewal  is  a  part  of  the 
tenant's  interest  in  the  lease.  Wimlowe  v.  fUhe^  9  Ball  Si  Bea.  205.  The 
cases  on  this  head,  says  Mr.  Butler,  in  his  truly  useful  notes  to  Coke  upon 
littletoa  (290  b.  n.  i.  s.  11),  may  be  divided  into  three  classes.— The  first, 
where  the  renewal  has  been  obtained  by  persons  having  no  beneficial  interest 
in  tlie  old  lease,  and  no  connection  with  the  lessee,  and  has  been  obtained  by 
a  suggestion  of  what  was  false,  or  a  suppression  of  what  was  true.  The  se- 
cond, where  the  parties  obtaining  the  renewal  have  no  beneficial  interest,  but 
are  connected  with  the  old  lessee,  as  guardians,  trustees,  or  executors.  The 
third,  where  ike  persons  renewing  httoe  ouh/  partuU  and  UmUed  inieresie  as  <«- 
nanie  for  l^fe^  mortgagors^  or  mortgagee;  In  all  these  cases  the  parties  re- 
f  I96#  1  i^^^ii^K  'vive  been  uniformly  declared  trustees  for  the  persons  beneficially 
Interested  in  the  ancient  lease,  either  wholly  or  in  part,  according  to  the  patr- 
ticular  circumstances  of  the  case ;  the  court  presuming  that  the  new  lease  was 
obtained  by  means  of  the  connection  with  or  reference  to  the  interest  in  the 
ancient  ipase. 
Of  renewde  ta  In  Ireland  the  cases  on  this  subject  rest  on  a  peculiar  local  equity,  it  being 
iraamd*  there  considered  a  part  of  the  policy  of  the  kingdom  to  protect  the  rights  of 

tenants.    If  they  neglect  to  renew  at  the  proper  time,  yet  on  payment  of  tfie 
fine  and  interest  from  the  time  it  became  due,  the  court  will  generally  indulge 
them  with  a  renewal;  and  by  the  19  &  20  Oeo.  3.  c.  20  (Irish  s&tntes),  it  is 
provided,  that  in  all  cases  of  mere  neglect,  where  no  fraud  appear  to  have 
been  intended,  and  there  has  been  no  dereliction  on  the  part  of  the  tenant,  by 
neglecting  or  refnsing  to  renew  after  the  landlord  had  demanded  the  fine, 
courts  of  equity  shall  relieve  on  an  adequate  compensation  being  made.    Et 
vide  Boyle  v.  L^eagld^  Vem.  &  Scriv.  135.    Magrath  v.  Lord  Mnekerr^^  lb.  166. 
By  the  statute  8  Geo.  1.  e.  2.  s.  4,  nine  calendar  months  (2  Sch.  Ac  Lef.  241,) 
are  allowed  to  the  lessee,  and  those  claiming  under  him,  to  redeem  after  the 
lease  has  expired,  on  paying  the  rent  in  arrear,  renewal  fines,  and  costs,  to'be 
ascertained  in  sndi  manner  as  in  the  act  is  directed.    A  mortgagee  redeeming 
and  proonring  a  new  lease  within  that  time,  will  be.  considered  as  having  ob- 
.  jtained  it  in  his  character  of  mortgagee,  and  such  new  lease  will  be  held  to  he 
«  graft  'On  the  old  stock,  subject  to  redemptio|i  by  the  mortgagor  on  payment 
■oi  principal,  interest,  fines,  and  expences  of  renewal,  &c.    But  if  the  mort- 
gagee,  on  being  served  with  notice  of  an  ejectment,  brought  by  the  landlord 
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-  The'  mortgagee  of  an  estote  to  which  an  adtowson  is^  "an-  U^g^ee  </ 
iBfexedy  or  of  a  naked  advowson,  having  the  legal  estate^  has  p^juibu  te  ytt^ 
CMMisequently  a  right  to  present  at  kw  («») ;  but  since  a  presenta-  *^l^^^^^  ^ 
tion  is  gratuitous/ and  the  mortgagee  cannot  account  for  any 
benefits  from  it,  a  court  <>{  equity  will  compel  the  mortgagee 
to  present  the  nominee  of  the  mortgagor  (w)r 

■ 

Im)  Com.  Rep.  .609.    [S.  P.   Dyer  ▼.  Lord  Craveny  SDick.  662.— £</.]' 


tat- 


against  the  lessee  mortgagor,  to  torn  him  out  of  possessioD,  gives  lull  notice       P*  196 

that  lie  wiU  not  redeem  the  lease,  relying  on  bis  personal  covenant  for  payment   ■   €tixUiMmi»    \ 

of  his  money,  and  after  the  nine  months  have  elapsed  treats  with  the  landlord* 

for  a  new  lease  (with  an  express  stipulation  that  if  the  lessee  mortgagor  shall 

within  a  limited  time  malie  a  lodgment  n^ith  the  landlord  for  the  pnrpose  of 

redeeming,  the  contract  shall  be  at  end,  tiiereby  giving  the  mortgager  full 

opportunity  of  disposing  of  his  interests,  and  redeeming  if  he  shall  be  enri>ledr 

to  do  so),  and  after  the  time  limited  (no  lodgment  being  made)  the  mortgagee 

obtains  a  new  lease  of  the  mortgaged  premises  for  his  own  benefit,  on  pay- 

nent  to  the  landlord  of  the  reiit  in  arrear,  costs,  renewal  fines,  and  every  thin^ 

that  is  due,  this  lease  will  not  be  a  graft  on  the  former  lease,  nor  a  trust  for 

the  lessee  mortgagor ;  f6r  the  mortgagee  will  not  have  obtained  it  by  bieShg 

is  possession,  nor  by  fraud  or  contrivance  behind  the  back  of  the  mortgagor,* 

nor  by  virtoe  of  any  remnant  of  the  old  lease  (which  was  expired),  Dor  of 

any  tenant  right  of  renewal  on  whicb  the  new  lease  could  be  engrafted.    See 

NcMHi  V.  Tredenniekf  1  Ball  Se  Bea.  $9.     £t  vide  Adanu  v.  St.  Leger^  lb.  181, 

where  a  demurrer  was  allowed  to  a  bill  by  a  mortgagee  of  leasehold  premises,- 

evicted  for  non-payment  of  rent  against  the  landlord  seeking  a  redemption, 

because  the  lessee  mortgagor  ^as  not  a  pArty.    The  principle,  observed  Lord 

Manners,  in  the  case  of  NeabU  v.  T^edennick^  which  courts  of  equity  acton 

in  considering  venewed  interests  obtained  by  mortgagees  grafts,  is,  that  the  ■ 

advantage  was  procured  by  being  in  possession,  or  when  oat  of  it,  by  a 

contrivance  to  oust  the  lessee  of  the  benefit  of  the  renewal. 

In  mortgages  of  leasehold  property,  where  the  chance  of  renewal  exists.  Practical  emc* 
care  should  be  taken  to  insert  in  the  mortgage  deed  a  covenant  from  the  mort«  ^Mm.  Rrfemes- 
gagor  for  the  renewal  of  the  lease,  and  for  vesting  such  new  lease  in  the       ^*'*^** 
mortgagee,  with  an  agreement,  that  if  tlie  mortgagor  should  neglect  to  renew,  ^ 
it  shall  bte  lawful  for  the  mortgagee  to  renew,  and  that  the  fine  and  expenc^s  '  ^ 

of  renewal  shall  be  a  charge  on  the  premises,  and  bear  interest.    See  the  ' 

forms  in  the  Third  Volume  ;  and  for  the  cases  on  this  subject,  which  are  nu- 
merous, see  Rome  v.  Chiehettcr,  Amb.  7i5.  7  Bro.  Par.  Ca.  439.  17  Ves.  299. 
SMeriv.  196.  Fitzgerald  v.  Rainirfitrdy  1  Ball  &  Bea.  57,  Mulrany  v.  DOIox, 
lb.  40.  Effre  v.  Dolphin^  2  Id.  195.  280*  290.  Franlrfort  v.  Thorpe^  lb.  372. 
SMadd.  Ch.  149.  Chamb.  on  Leases,  2(X1»  2  Bridgm.  Index,  130,  2d' 
edition,  and^ante,  190. 

(W)  And  if  a  third  person  be  interested,  the  court  will  remove  the  mortgage,  f  197  #  T 
out  of  his  way,  so  as  to  prevent  the  mortgagee  from  setting  up  a  legal  title,^  Simoniaeal  pre* 
aithoogh  the  mortgagee  ba  in  possession.    Thus  where  the  mortgagor  made  a  f^lfAr*^"  ^t 

kit. 


Idt  a         CHAP.  vnr.  of  im  siTAn  or 


f^r^^A^^   ^  brdu^  by  die  rttortgagee  to  compel  the  mdrtgagcflr  to  pWJ* 


«»i  make  mo    sent  Mi  nt^oiili^,  thd  Cottft  €f  ChatiMitory  trffl  gtttH  M  id}ittl0^ 
^Mte;'^  fiott to tfttiy jp^eeeedBi^k  1ixe»m^(ii)r  fto  tile  MMj^bgeedu^ 

make  no  profit  by  presenting  to  the  ehiMh^  nor'  eaa  aeec^uai 
for  any  value  in  respect  thereof  to  sink  or  lessen  his  debf ;  the 
mortgagee,  therefore,  in  that  case,  until  foreclosure,  is  but  in 
the  nature  of  a  trustee  for  the  mortgagor  (x). 

cMipr  iMhqw      A  d]0tiiidson  in»  atteihpted,  in  Ae  case  of  Oardine^  v. 

aS^^^"^*  'Gr{gUh^{(fjy  betw6ett  tMr  case,  diid  (hat,  fa  Which  the  nWtt- 

gage  was  of  a  long  term  in  a  naked  advowson ;  because  the 
mortgagee  could  have  no  other  satisfaction  than  by  providing 
fcr  a  cfaUdy  itelationy  or  ftieikli  oKl  the  advowson  becomifig  voidf 
sfnd  thfe  tisctbet,  for  that  it  was  expressly  sO  agifeed  in  the  mort- 
gage deed,  but  the  court  gave  no  opinion  thereupon,    And^ 

« 

(fli)  Amimti  v.  DamUmg^   S  Vera.  John  Hifbari,    iBro.    Par.   Ca.   81. 

401.      Jviy  Vi  CoXf  Pre»  Gha.  71.  Gti%  ¥.  Serj^.  SMfry,  Stra.  403.    S.  C. 

^[-accarately  stated  from  the  Register  Com.  5iS*    [t  Woodes.  Leet  154.-* 

Bopk,  hi  a  note  to  2d  edition.^£4.}  Af.] 

AUmiei^Gemni  ▼•  SeariaMvk  et  al/  (o)  f  Will.  404. 
SVetB.  549.    D^mke  et  id.'  v.  Sir 


simoniacal  presentation  ef  A.^  who  was  injected  by  the  bishop,  and  then  he 
and  the  mortgagee  (who  was  hi  possession  of  the  manor  to  whkh  the  advow- 
son was  appendant)  joined  Ui  j^resentittg  B*,  boi  before  their  nominee  wan 
institnted  and  inducted^  G.  ptoeared  the  title  of  the  Grown,  and  brought  an 
information  to  remove  the  mortgagee's  title,  that  it  might  hot  be  set  np  sit 
laW|  the  court  granted  it.  AUormey-GnermL  ▼.  Hedcetk  br  AnU/,  i  Vern.  649. 
Pfee.  in  Ch.  914. 
JZeosoK  wkjf  (X)  As  a  trustee  cannot  be  permitted  'to  make  any  benefit  oat  of  the  trust 

|JJJ^*J*JV"^  fwid,  M  neither  ehall  a  mortgagee  get  any  advantage  on«  df  Hm  nMirtgag«( 
'^^*  fond  beyond  the  principal  and  mterest.  For  this  reasonf  it  is,  that  a  mortgargee 
is  not  at  Kberty  to  present  tt>  a  living  though  he  be  hi  possessioD,  tfaevgh  llMfe 
he  no  other  oecmrity  than  the  advo^od,  iind  though  the  mortgagor  Aeglcict  to 
pay  the  interest.  Thb  ^reaedtatioa  Is  a  profit  aHsidg  ftom  the  ttdrl^tig«A 
efetate,  for  wfaidi  tiie  flioftg^e'eaiinbt  give  cttdit  In  acdonni  ofKNi  a  redemp- 
tion.    Per  Lord  Redesdale,  in  Gubhou  v.  Creed^  t  Sch.  ft  Lef.  9ia.    A  moH- 

g^^  df  an  adtownn  if  ttelrefbre  Me  «tf  tlie  wotBt  Mc^ 
well  ha%e. 


mi  kfORWAoE*,  Set;  1®8' 

iii  the  case  of  Mackemiie  ^.  Robiiisan{pl  vf\£cKifti!A  IhKi  <?Afee  LiiulU^tfib'' 
of  a  mortgage  6f  a  natked  advo^sbii;^  EdWI  HtefdWibkfe  *^tityft5d  ^^ J«»  »ji»r 
the  legality  of  such  a  covenant,  that  the  mortgagee  should  pre-  ^^)'  ****'' 
senty  it  1>eing  a  stipulation  for  soinefhii^  iWore  fliaA  priiifcipal 
and  interest ;  and  the  mbttgage^  ndt  being  Abte  ta  fiwd  aftjr 
precedent  in  hir  favor,  gave  np'  the  pofet  df  i)^fiteirtiKg;  M 
consequence  whereof  an  order  was  inade  that-  thef  idiilP^^fagdff 
should  have  liberty  to  present,  and  the  mortgagee  was  obliged 
to  accept  of  his  nomine; 

But  if  the  mortgagee  presfent  to  lOi  adf  6W^6tt  a  lilll  fcy  the  ff  mortgagee 
mortgagor,'  to  compel  the  incoinMieht  io  ireeigil,  ^^  "^^^^P^^^  ^Sxmmuka 
hrni  of  his  living,  willbe  dismissed^  tinlesfe  brbtfght  wHhhl  «iX  ff^.^ 
months  after  the  death  of  the  last  incumbent  (q)i 

.  (p)  S  Atk.  560. 
(9)  Gardino'  ▼.  GHfilkt,  t  Wi)!.  405.  S  Atk.  458. 


(Y)  Sed  Tide  1  Madd.  Ch.  515,  2d  edition,  where  it  is  said,  «<  that  though 

■ 

viitil  foredosore  the  mortgagor  presents,  yet  where  there  was  an  ex|sresa 
eorenknt  in  the  mortgage  deed  that  H^e  mortgagee  should  presebt  to  "fill  ^  all 
the  avoidances  until  discharged,  it  was  decreed  for  the  mortgagee.  Gardiner 
▼•  CooJke,  Dom.  Proc.  31  st  Jan.  1729/'  This,  it  is  conceived,  mtist  be  the 
same  case  as  that  of  Gardiner  v.  Griffitksy  2  P.  Wms.  405,  wh6re  the  reaso^ 
Ibr  the  decree  in  favor  of  the  mortgagee  is  sthted  to  arise  not  from  dny  right 
which  the  covenant  gave  the  mortgagee,  but  from  the  laches  of  the  mortgagor 
in  not  suing  his  remedy  before  the  expiration  of  the  period  limited  by  the 
•tatnte ;  and  see  t  Fonbl.  Trea.  on  £q.  258,  5th  edit,  for  a  doubt  similar  to 
that  stated  in  the  text. 

(Z)  The  six  months  were  provided  by  the  s^c6nd  statute  df  Westmtnsteri  Nominee  rf 
IS  Edw.  1.  8. 1.  c.  5..  Before  the  statute  whoever  coilld  first  procure  hiA  ^^'^^  ^rf 
nominee  to  be  inducted  had  the  preference.  The  party  injured  had  not  an  j^  ^i^  gioi* 
hoar  left  to  complain  after  t^e  church  was  full,  and  that  for  the  preservation 
of  the  peace  of  tlie  church.  Then  eatiie  the  stiltnte  limiting  the  period  at 
fix  months,  withijoi  which  it  should  bo  lawful  for  the  party  wronged  to  prose- 
cute his  remedy.  In  Boteler  v.  AlUngtan,  3  Atk.  458,  the  party  injured  sought 
to  be  relieved,  after  the  expiration  of  the  statutal>Ie  period,  on  equitahlb 
grounds.  But  Loi^d  Hardwicke  (according  to  a  MS.  note  of  that  cas<^,  re- 
ferred to  by  the  present  Lord  Chancellor  in  liluUer  v.  Ctutuvely  1  Mieriv.  493.) 
put  to  himself  this  difficulty^  "  If  I  interfere  on  'equitable  grounds,  at  any 
period  after  the  time  is  expired  which  the  statute  has  provided  for  the  peacfe 
of  the  church,  why  should  I  not  interfere  at  the  end  of  forty  or  fifty  years  9 
Where  is  to  be  the  lunit?''  His  Lordship  then  supported  himself  bn  Gatdine^ 
▼•  GriJitkMf  where  Lord  Eldon  said,  the  House  of  Lords  had  determined  that 
if  a  mortgagee  presents,  although  he  is  ib  som^  sense  gulhy  of  a  breach  cf 


198'tt  CHAP,  vnx.  QF  rrHi;  estate  o?    . 

Jniiiodqff^'      In  sudi  casc'tfae  mortgagee,  instead  ofbrfatging.a.biU'Of 
gag€  qf  advow'  foreclosure,'  should  pray  a  sale  of  the  advowson  {qq). 

SQ»f  mfeMhonUd 
be  frayed* 

Mortgagee  '  A  mortficairee  takes  the  estate  mortffaired  in  the  same  plight 

idkee  estate  as  ®^  ^^  '^  ® 

U  leaves  mort-  that  it  is^  in  the  hands  of  the  mortgagor*    If  the.  mortgagor^ 
[  ^^  ]      therefore,  has  done  any  act  that  amounts  to  a  forfeiture,  the 
mmi  for  life     mortgagee  will  lose  his  security* 

mortgaging  htf 
fiu  creates  for* 

^mettm^wiU  ^hus,  where  tenant  for  life  (r),  with  remainder  to  his  wife 
Use  his  se*  for  Ufe,  remainder  to  his  sons  in  strict  settlement,  remainder 
-  over,  having  occasion  for  money,  together  with  his  wife,  mort- 
gaged  the  estate  settled  by  way  of  lease  and  release,  and  fine, 
c^me  ceo,  &c.  which  mortgage  was  afterwards  assigned  to  the 
plaintifi^  and  another  lease  and  release,  and  fine,  levied  and 
executed  by  the  husband  and  wife  for  the  making  good  the 
assignment.  The  husband  died,  and  a  bill  was  brought  against 
the  widow  and  eldest  son  to  compel  them  to  redeem,  or  to 
foreclose  them,  and  to  be  relieved  against  the  forfeiture.  The 
defendant,  the  son,  pleaded  the  marriage  settlement  of  his 
father  and  mother,  who  were  but  tenants  for  life,  and  insisted 
on  the  forfeiture ;  and  the  court  ullowed  the  pica :  the  Lord 
Chancellor  saying,  that  this  was  a  contrivance  to  destroy  the 
settlement  and  disinherit  the  son  ;  and  his  Lordship  said, 
he  had  so  decided  in  many  cases,  particularly  in  the  case  of 
Sir  Henry  Peachy  v.  The  Duke  qf  Somersets 

But  the  following  case,  which  preceded  the  foregoing  one  in. 
'  point  of  time,  seems  to  have  received  a  contrary  decision,  un- 
less the  circimistance  added  by  way  of  note  by  the  reporter  can 

iq^)  [3  Atk.  559.— Ed.] 
(r)  Lady  Whetstone  ▼.  SainsbvLryi  Pre.  Cluu  591. 


trost  in  so  doing,  yet  they  woatd  not  distnrb  the  presentation  after  the  lapse 
As  to  wtke*      of  the  statutable  period*-— Whether  notice  to  the  nominee  of  the  mortgagee's 

tide  would  have  any  effect  on  the  transaction  does  not  distinctly  appear ;  bat 
in  the  above  case  of  Botekr  v.  AlUngton^  where  a  trustee  presented,  and  the 
nominee  knew  of  the  character,  Lord  Hardwicke  obscnred,  that  the  party 
presented  might  have  had  notice  of  the  trust  without  having  notice  that  it 
was  inconsistent  with  the  duty  of  the  trustee  to  have  presented  him.  This, 
it  most  be  acknowledged,  observed  Lord  Eldon,  was  going  very  near  in  poin( 
<u  equity.    Mutter  v.  CAaureZ,  ubi  supra.  .... 
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be  considered  as  takiog  the  case  out  of  this  rule,  and  I  am  not 
aware  upon  what  principle  that  circumstance  can  be  made  to 
affect  the  remainder-man. 

There  tenant  for  life,  remainder  in  fee  to  his  son,  under  a  6tcf  allowed  to 
devise  &om  his  sister,  whose  heir  he  was,  made  a  lease  of  the  of  tetumt  for 
devised  premises  by  way  of  mortgage,  and  levied  a  fine  to  the  ^i^*f^i^e 
aaortgagee  fot  corroborating  the  term  (*).    The  son  came  of  forfeited.  (Sed 
age,  and  brought  his  ejectment  founded  upon  the  forfeiture 
committed  by  his  father  by  levying  Hhe  finp,  and  recovered ; 
and  upon  a  bill  by  the  mortgagee  to  be  relieved,  the  Master  of 
the  Rolls  decreed,  that  the  mortgagee  should  hold  and  enjoy 
against  the  son  during  the  life  of  the  fitther  (a). 

But  the  reporter  of  the  preceding  case  adds,  by  way  of  note> 
that  the  father,  on  making  the  mortgage,  had  made  affidavit, 
that  tbe  devisor  under  whom  he  claimed  died  intestate,  and 
that  he  knew  of  no  incumbrances  on  the  estate,  although  he 
had  proved  her  will  long  before, 


car- 


It  has  been  at  times  made  a  quesdon,  whether,  when  a  man  [  200  ] 
devises  his  lands  for  payment  of  his  debts,  all  his  debts  shall  ^^^^ZS?' 
not  be  tnereby  put  upon  the  same  footing ;  the  consequence  of  wUhout  pr^er- 
which  would  be,  that  bis  simple  contract  debts,  as  well  as  his  J^jJ^JLT*" 
specialty  debts,  would  bear  interest ;  and  some  countenance  is  ^^Tp{&^ 
given  to  those  who  ccmtend  on  that  side  of  the  question,  which  ^b,^*t  ^^  «" 
&vors  the  sunple  contract  creditors,  in  the  case  of  Car  v.  The  (S)!* 
Countess  of  Burlington  (0,  as  reported  in  Peere  Williams.     In 

0)  Wmi9  T.  Fineuxy  Pre.  Ch.  108.  eatates  with  amatUfied  debts,  simple 

(1)  1  P.  Wms.  8«B.    pt  was  how-  contract  debto  were  to  be  reckoned 

ever  id  a  late  case  made  a  question,  among  the  number.  Sundenon  v.  H^har^ 

whether,  under  a  will  charging  real  ton,  8  Price,  680— £d.] 


(A)  This  is  contrary  to  first  4>riocip]es,  and  we  cannot  but  suspect  the  ac- 
coracy  of  the  report,  when  the  circumstance  alluded  to  in  the  note  by  the 
i^orter,  could  have  been  considered  as  at  all  affecting  the  remainder-man. 

(B)  It  does  not  immediately  appear  how  the  subject  of  this  and  the  five 
next  ensuing  pages  is  connected  with  an  inquiry  into  the  estate  and  interest 
of  the  mortgagee,  nor  indeed  how  it  relates  in  any  degree  to  the  subject  of 
this  treatise.  The  autfa»rmay  have  designed  it  for  his  «  Essay  on  Devises ;" 
for  which  it  would  certaiidy  have  been  more  appropriate. 

Vol,  I.  S 
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that  €886,  Lord  Burlington,  owing  debts  by  bond  and  simple 
contract,  made  a  lease  of  all  his  lands  in  England  and  Iidind, 
to  trustees  in  trust,  to  pay  all  the  debts  which  he  should  om 
,  at  his  death,  all  to  be  paid  in  a  just  proportion,  without  pre- 
ference of  one  debt  before  another.  And  Lord  Harcoiirt  is 
stated  to  haye  determined  among  other  points,  "  that  by  tins 
trust  term  the  simple  contract  debts  became  as  debts  due  by 
mortgage,  and  consequently  should  carry  interest,  as  well  as 
debts  secured  by  bond/*  And  the  same  proposition  is  affinned 
by  Lord  Macclesfield,  Chan,  in  the  case  of  Maxwell  ▼•  ^eUen- 
hall(u\  where  lands  are  devised  by  a  man  for  payment  oi'  his 
debts,  on  the  ground  that  the  land,  which  is  the  fund,  yields 
annual  profits  (c). 

Over-ruted^md      But  this  opinion  of  Lord  Harcourt,  if  given  by  his  Lordshipy 
coiOrmS  'debu   ^  ^  which  great  doubt  is  entertained,  has  rince  been  o?»- 
pi^  carry  in-  ruled;   upon  the  principle,   that  providing  for  the  payment 
eept  wketi,  vide  does  not,  in  the  first  instance,  alter  the  nature  of  the  debt, 
^      *        and  then,  although  a  debt  upon  bond  is  the  principal  and 
interest  also,  that  is,  the  interest  is  part  of  the  debt,  yet  it 
is  not  so  as  to  simple  contract  debts,  for  they  do  not  bear 
interest,  and  therefore  the  interest  is  no  part  of  the  debt,  and 
J  201  ]      then  tbere  seems  no  reason  why  the  providing  for  the  payment 
of  such  debt,  should  so  far  alter  its  nature  as  to  make  the  in- 
terest a  part  of  it    A^d  if  it  were  so,  great  prejudice  migbt 
from  thence   ensue  to  creditors,    as  it  would    make  people 
afraid  to  charge  their  lands  with  the  payment  of  their  debts, 

(tt)  S  p.  Vnu.  2d. 


(C)  No  snch  declaration  as  that  impnted  to  Lord  Harconrt  appears  ia  th^ 
Register  Book.  In  MaxmeU  ▼.  WeHenkaUf  nbi  sopra,  Uiere  ia  only  adictti* 
en  the  snbject,  the  point  before  the  conrt  being  as  to  the  interest  of  legacies^ 
but  in  BoihmUtf  ▼.  hard  Fakfitx,  1  P.  Wms.  534,  npon  a  devise  for  payment 
of  debts,  interest  was  allowed  on  simple  contract  debts  from  a  year  after  ths 
testator*s  decease. 

(D)  This  is  now  the  uniform  doctrine  of  the  court,.  Ckapwun  ▼.  AmeU,  M» 
referred  to  in  1  Madd.  Ch.  611,  Sd  edit. ;  and  a  provision  by  wHl  for  paysieot 
of  interest  on  debts,  it  hns  been  held,  wiU  not  extend  to  a  debt  by  siaipl* 
contract.  Taii  v.  Lord  NoHkmi^,  4  Ves.  816 ;  and  see  more  on  the  subject  «f 
what  debts  carry  interest,  Creiae  ▼•  HwiUer,  t  Ves.  jnn.  15r.  BkphmA  v.  iM% 
1 1  Ves.  P«,  and  15  Ves.  407. 590. 
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lest  they  should  thereby  bring  a  great  burthen  upon  their  estate^ 
1^  chflftigiUg  the  nature  of  their  demands  upon  it.  And^  there-* 
fore^  the  constant  course  of  the  court  m  such  cases,  is  to  refer 
it  to  the  Master,  to  see  what  is  due,  and  •  to  allow  interest  on 
such  of  the  debts  as  in  their  nature  carry  interest.  And  ac- 
eordingly '  Lord  Hardwicke,  in  the  case  of  Barwell  v.  Par'- 
^il/\  in  which  this  question  arose  u]>on  a  tnist  tetm  created 
byd^ed,  fo^  pajrment  of  debts'  and  legacies,  out  of  a  real 
estate  on  the  death  of  the  owner,  held,  that  there  was  no  cch 
lour  for  such  a  demand ;  his  Lordship  bbserring',  that  if  a  toian 
by  will  created  a  trust  out  of  real  estates  for  payment  of  debt^ 
and  legacies  in  tUd  of  personal  estate,  there  was  no  case  in 
which  the  court  had  said,  that  should  make  simple  contracts 
ciory  interest ;  and  that  a  trust  term,  though  created  by  deed, 
Was  of  th^  same  nature;  siich  a  clause  would  not  have  the 
efiect  to  turn  i^imple  contract,  debts  so  far  into  the  nature  of 
specialty  debts  as  to  carry  interest.  And  his  Lordship  rejected 
the  authority  of  the  case  of  Car  v.  Burlington,  being  of  opi- 
nion that  what  Lord  Harcourt  went'  u]>on,  if  he  so  decreed, 
did  not  appear,  but  he  probably  rested  on  some  words  in  th^ 
deed,  which  were  not  stated  in  the  report.  Lord  Hardwicke 
adnutting  that  a  clause  might  be  so  penned,  as  to  shew  an  in^ 
tent  in  the  testator,  or  s^etder,  to  put  simple  contract  debts  on  the 
same  foot  as  specialty,  as  to  carrying  interest,  and  to  put  then 
on  an  equality.  And  his  Lordship,  in  the  case  of  7%e  Earl 
1/  Bath  V.  The  Earl  of  Bradford  {»),  again  expressed  his  dis- 
approbation of  the  case  of  Car  v;  Burlington ;  and  as  to  the 
case'  of  Maxwell  v.  Wettenhali;  he  considered  that  as  too  ge- 
beral  a  statement  to  be  depended  upon,  especially  where  the 
dideossion  arose  in  a  Court'of  Equily,  where  cases  depended 
iO  mudi  on  circumstances ;  and  his  Lordship  was  rather  in- 
<£ned  to  think,  that  the  question  there  arose  oh  the  Master's 
report,  when  it  might  be  only  as  to  giving  interest  from  the 
particular  time.  And  it  may  be  observed  farther,  that  his 
Lordship's  opinion  as  to  the  case  of  Car  v.  Burlington  seems 
to  be  corroborated  by  the  circumstance,  that  in  the  Register*s 
book  (a),  lib.  A.  712.  fo.  595.  it  appears  to  have  been  referred 

(y)  %  Ve«.  363.    ,  Pop*,  S  P.  Wra».    3«S.     Ca.  temp. 

(2)  t  Vcfl.  587.    Shirley  r.  Ferrer$f     Talb.  nO. 
1  Bfo.  Ch.  Ca.  41.    £t  HtuUwod  ▼•        («)  1  P.  Wmi.  tSS,  n.  1.  last  ediOoQ* 

S2 
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to  the  Master  to  see' what  was  due  to  the  judgment  creditorsi 
and  to  carry  on  interest,  on  such  of  the  debts^  as  in  their 
nature  carried  interest,  which  is  the  usual  direction. 

CtfHfra,  V  trtui  But  Lord  Hardwicke  observed,  in  the  above-mentioned  case 
uheduUf  for  ^^  BorweU  V.  Parker^  that  if  a  man  in  his  life-time  created  a 
tiun  debu  m  ^jpygj  f^^  payment  of  debts,  and  annexed  a  schedule  of  some 
MpeciaUy,  debts,  and  limited  a  trust  term  for  the  payment,  that  deed  and 

schedule,  being  in  the  nature  "of  a  specialty,'  and  giving  a  spe- 
cific interest  in  the  fund,  would  make  the  debts,  though  ori^^ 
nallyby  simple  contract,  carry  interest 

Dihisatngma      In  the  case  of  The  Earl  of  Bath  v.  JLord  Bradford  (b\  the 

bear  trnteretiy  ii.       .n  ^  n  n  a.- 

tkougkaomean  latter  of  whom,  by  his  will,  created  a  trust  for  payment  of  his 
nu^contrnct.  ^^]y^^  ^^  that  the  trustees  should,  by  mortgage,  or  sale,  of  a 

competent  part  of  the  .estate,  rajse  so  much  money  to  pay  debts 
and  legacies,  as  the  personal  estate  was  not  sufficient  to  satisfy; 
Lord  Hardwicke  was  inclined  to  think  that  a  person,  who 
joined  with  the  trustees  in  paying  off  the  debts,  taking  assign- 
ments of  them,  would  be  entided  to  kiterest,.  consideruig  his 
not  as  a  simple  ccmtract  demand,,  but,  taking  it  against  the 
executors,  as  a  debt  of  demand  arising  by  specialty,  or  a  cove- 
nant under  hand  and  seal  (e).  But  the  principal  case  turned 
ultimately  upon  very  special  circumstances. 

mmpU  ewtrn^t      ^  J  jf  simple  contract  creditors  file  a  bill  in  such  case  for 

dAt9  cam/  tn^  ^ 

tereBifmrn  Me  satisfaction  of  their  debts,  and  tohave  a  performance  of  a  trust 
pori/Vra,  ^'  ^Y  mortgage  or  sale  of  the  estate  for  that  purpose ;  there,  from 
^^^  the  time  of  the  Master's  report  of  the  debts  being  confirmed 

absolute,  the  creditors  will  be  entitled  to  interest  thereupon  ((?)• 
The  principle  upon  which  such  debts  carry  interest,  seems  to 
be  that  they  then  become  Uqnidated.    There  seems  to  be  die 

f  6)  S  Ve«.  587. 
(e)  Vide  Uayd  V.  WiUianUy  %  Atk.  108.  et  1  Bro.  Ch.  Ca.  43. 


Q^/OiUy  qfdeU  (£)  But  it  was  held  by  Lord  Tharlow,  that  where  by  deed,  money  was  di- 
flnul  heehanged  rected  to  be  raised  by  sale  or  mortgage  of  land,  and  invested  in  the  name  of 
to  bear  interest.  ^  t^stee  to  ^ay  debts,  and  the  residae  to  remain  to  the  use  of  the  trnstee,  tUe 

simple  contract  debts  were  wft  changed  In  their  nature,,  and  therefore  did  not 
bear  inteiest.    Shirlfy  t.  Earl  Ferrers^  i  Bro.  Cb>  Ca.  4% ;  iilfra,.^o,  et  009*  • 
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same  reason  why  they  should  carry  interest,  iGrom  the  time  they 
are  allowed  by  the  executors  or  trusteesi  in  cases  where  no 
proceedings  are  instituted  in  equity. 

If  a  mortgagee  cancels  a  mortgage  deed,  and  it' is  found  in  ^jf^^^!^^ 
that  state  in  his  possession,  it  is  as  much  a  release  as  cancelling  debt^  ,imt  does 
a  bond ;  but  it  does  not  convey,  or  revest  the  estate  in  the  ^^^ 
mortgagor,  for  that  must  be  done  by  some  deed  (el). 

And  where  it  was  doubtful,  by  whom  a  mortgage  deed  had     [  903  ] 
been  cancelled,  an  issue  out  of  Chancery  was  directed  to  try  ^Jig^^  trUAU 
whether  certain  mortgages  were  fairly  cancelled  by  the  mort-  ^  •'"^* 
gagee,  or  whether  they  were  fraudulently,  and  by  stealth,  car- 
ried away  by  the  mortgagor,  and  the  seals  cut  off  by  him  {e). 

A  bill  in  Chancery  by  the  mortgagee  to  recover  the  mortgage  Mortgagee  may 
deeds,  pledged  by  a  third  person,  will  be  retained,  and  is  the  wdoiQ^wtty  de- 
only  effective  remedy.     Thus,  where  a  bill  was  brought  by  A,  JJ!m1%''  «• 


against  B.  and  others,  for  refusing  to  deliver  two  deeds,  the  {7^J!„?*^ 
one  a  mortgage,  and  the  other  an  assignment  of  a  mortgage,  on^. 
which  were  put  into  C.'s  hands  (/),  in  order  to  receive  the 
principal  and  interest,  and  who  had  abused  his  trust  by  pawn- 
ing them  to  S. ;  it  was  said,  per  curiam^  that  A.  might  have 
had  an  action  of  trover,  but  then  he  could  only  have  damages 
for  the  detaining,  but  not  the  deeds  themselves,  and  therefore 
he  was  proper  in  bringing  a  bill  in  Chancery  for  the  recovery 
of  his  deeds.  There  seemed  to  be  little  or  no  defence  insisted 
upon  for  B. ;  he  could  not  have  been  imposed  upon  by  C. ;  for 
by  the  deeds  themselves  C.  must  appear  to  have  no  property. 
And  B.  was  decreed  to  deliver  up  the  deeds,  and  leil  to  his 
remedy  for  hiis  debt  (f). 

(d)  HarriMon  v.  Owen,  1  Atk.  530,  (e)  Id.  ibid. 

(/)  Jads9im  ▼.  Btrfler,  9  Atk.  306. 


(F)  So  a  clerk  in  coort  lending  a  solicitor  money  to  carry  on  a  cause,  will  SoRcUoTf 

not  be  entitled  to  detain  the  pa|>ers  of  the  client  as  a  pledge  or  mortgage  for  '^^^"^  hehoMa 

uen  oils  catutOw 
the  money  so  advanced  to  the  solicitor.    He  will  be  decreed  to  deliver  them  np  pw.^  «[^cds. 

to  the  party,  and  left  to  get  his  money  from  the  solicitor  in  the  best  way  he 
can'.    Gray  v.  CoekerUlf  2  Atk.  113. 
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Martgoffee  not  .  A  mor^agee  has  such  an  interest  ki  the  estate  iportgagedt 
unanceiiTn^'  that  he  may  interfere  in  any  suits  respecting  it  withput  being 
SejSwf  ^'<i<te  8^*y  ^^  maintenance  (ff) ;  and  therefore,  where  it  was  urged 
(o).  in  respect  of  a  mortgagee,  defendant,  that  the  advancing  of 

n^oney  towards  carrying  on  a  siiit,  to  which  the  person  to^be 
affected,  on  the  ground  of  b^ing  guilty  of  maintenance,  W9S 
no  party,  must  be  maintenance,  imless  where,  the  j^rson,  so 
advancing  money,  was  the  husband,  father,  or  guardian^  and 
on  that  account  allowed  to  disburse  money;  it  was  observed 
J^y  Lord  Talbot,  that  unless  every  advancing  of  money  towards 
carrying  on  a  suit  for  a  third,  person,  were  xnaintenance  (which 
he  thought  it.  was  not),  the  defendant  could  not. be  guilty 
thereof,  because  he  appeared  to  be  a  party  interested  by  virtue 
r  204  ]      of  a  mortgage ;  and  though  he  was  no  party  to  the  suit,  yet  as 
he  claimed  a  mortgage  on  the  estate,  he  might  lay  out  money 
in  supporting  the  title* 

**^^f •  .  If  a  mortgagee  lends  money  on  the  security  of  an  estate,  m 
mie>^ei9  t&'  which  a  tiiird  person,  not  the  mortgagor,  claims  a  tiUe,  ana  oj 
good  a  claim  of  V)hich  the  mortgagee  has  notice  (g),  but  is  at  the  same  time  ad- 
gagt  h!dL  ^^^  ^y  ^^^  la^er,  that  the  claim  is  ill-founded,  and  the  mort- 
****  C^)"  gagee  takes  the  title-deeds ;   if  it  proves  otherwise,  and  the 

(ff)  ISharp  V.  Carter,  3  P.  Wms.  S78.    £t  Tide  6  Mod.  6S6.^Ed.} 

(g)  Opie  V.  Godolphin,  Pre.  Ch.  548. 


M4nigagee  (G)  On  the  contrary,  a  mortgagee  who  holds  the  title  deeds  is  so  far  iote- 

^untUlbe  party  nested  in  supporting  the  original  purchase  of  the  mortgagor,  that  he  ought  to 
eeming  title*      ^  made  a  party  to  all  suits,  concerning  the  title.    Copts  ▼.  MiddUton^  9  Madd. 

Rep.  410.  A  mortgagee  has  such  an  interest  in  the  land,  that  he  may  Intsirfere 
in  all  actions  and  suits  respecting  it.  Thus,  if  it  be  an  action  of  ejectment  at 
law,  he  may  come  in  and  be  made  a  defendant  together  with  tlie  former  de- 
fendant. Doe  ▼.  Cooper,  8  T.  R.  645.  And  if  there  be  a  snit  in  equity  he 
may  come  in  and  be  examined  pro  inieresse  sua*  Fawcett  ▼.  FothergiUf  1  Dick* 
19.  Cooper  v.  HwmUnif  ib.  ft.  Hamhyn  v.  Lee,  ih.  94.  Bowte$  ▼.  Par^imt, 
ib.  I4f .  So  if  there  be  a  decree  against  the  mortgagor,  he  may  appeal  in  the 
mortgagor's  name  to  the  Honse  of  Lords  against  the  decree.  Daly  v.  Keflf} 
4  Dow.  P.  C.  17. 
r  S04  #  ]  (H)  And  if  the  mortgagee  had  not  notice,  itwonld  not,  it  should  seem,  make 
any  difference;  for  if  he  were  so  badly  advised  as  to  take  a  defective  title,  or 
a  title  without  inspection,  lie  must  run  the  hasard  that  a  person  who  has  a 
better  claim  would  successfully  enforce  it,  and  then  the  mortgagee  could  not 
have  any  lien  on  the  title  deeds ;  for  the  mortgagor  had  no  right  to  depont 
them  in  his  hands.    £t  vide  post,  638,  9. 
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dbmn  tarns  out  a  good  one,  he  will  be  compelled  in  equity^ 
notwithstanding  sueh  advice,  to  deliver  up  all  [the -writings  re- 
lating to  it,  to  such  claimant,  except  the  mortgage  deed,  for 
tie  writings  follow  the  estate.  But  he  may  retain  the  mort- 
gage deed,  if  there  be  therein  a  covenant  for  the  payment  of 
the  mortgage  money,  on  which  damages  may  be  recovered. 

Lord  Hardwicke  was  of  opinion  (/^),  that  a  Court  of  Equity  Moriffagee  not 
would  not  compel  the  mortgagee  of  an  old  dean  and  chapter  suwmder  M ' 
lease,  who  should  refuse,  to  surrender  in  order  to  a  rjenewal ;  y^j^^^^ 
because  he  might  have  an  objection  to  the  lives  proposed,  and  existing  iive$ 
might  insist  the  lives  in  being  were  better,  or  might  oblige  the  ^  ^ase  be  for 
tenant,  the  mortgagor,  to  propose  other  lives,  or  redeem  him,  JJjJJ^  J^  ^ 
But  his  Lordship  said,  it  would  indeed  be  otherwise,  if  the  tendered. 
mortgage  were  of  a  chattel  interest,  and  lease  for  years  only, 
i^  upon  surrendering  the  old,  in  which  there  was  only  a  re- 
mainder of  a  term  to  come,  a  new  and  longer  term  were  to  be 
granted:   because  that  would  be  an  advantage  to  the  mort- 
gagee, as  being  a  better  security. 

Where  one  has  a  mortgage,  and  also  a  bond,  as  a  security  Mortgagee  map 
for  the  same  debt  (i),  he  may  bring  an  action  on  the  bond,  ^l!!^^U9  at 
and  arrest  the  defendant,  pending  a  suit  in  equity  for  a  fore-  ^^^^' 
closure ;  the  mortgagee  being  at  hberty  to  pursue  all  his  reme- 
dies at  bnce(i). 

By  the  7th  Ann.  c.  19,  infants  having  estates  in  lands,  tene-      [  SOS  ] 
ments,   or  hereditaments,  only  by  way  of  mortgage,   are  enr  gageeo  enaUed 
abled  (i «)  "by  the  direction  of  the  Court  of  Chancery  or  the  J^^^^^;*^ 

(h)  Dr.  Winne  v.Bampton,  SAtk.      pott,  966,7.  [Cott^  v.  Gi^tfoii,  3  Smith, 
477,  616.— £(/0 

(i)  Bwrnett  v.  Martin,  Doogl.  417. 

(I)  This  rale  was  acknowledged  in  Sckoole  v»  Sallf  1  Sch.  &iLef.  *176,  by  Text  confirmed. 
liOffd  Redesdale,  C.  for  which  see  ante,  p.  15»  and  where  a  mortgagee,  who 
had  acquired  possession  of  the  estate  by  ejectment,  brought  an  action  at  law 
on  the  covenant  for  repayment  of  the  money,  and  at  the  same  time  filed  his 
bill  to  foreclose  the  mortgage,  the  court  held  it  regular,  and  said  equity  would 
not  stop  the  proceedings  at  law  unless  the  defendant  brought  in  the  money. 
Reee  ▼.  PorJSnnson,  2  Anstr.  497. 

(I  2)  The  statute  recites,  that  <'  whereas  many  mcoUTeniences  do  and  may    T  gQg  ^  i 
arise  by  reason  that  persons  under  the  age  of  twenty-one  years,  having  estates 
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reetUm  </  eowri  Court  of  Exchequer,  stsnified  by  an  order  made  upon  hearing 
Airoe.  [See  all  parties  concerned,  on  the  petition  of  the  person  or  persons 
iM^^oc*,  <f|/ra,  £^y  whom  such  infant  or  infants  shall  be  seised  or  possessed  m 

trust,  or  of  the  mortgagor  or  mortgagors,  or  guardian  or 
guardians,  of  such  infant  or  infantd,  or  person  or  persons 
entitled  to  the  monies  secured,  by  or  upon  any  lands,  tene- 
ments, or  hereditaments,  whereof  any  infant  or  infants  arc 
or  shall  be  seised  or  possessed  by  way  of  mortgage,  or  of  the 
person  or  persons  entitled  to  the  redemption  thereof,  to  convey 
and  assure  any  such  lands,  tenements,  or  hereditaments,  in 
such  manner  as  the  Courts  of  Chancery  or  of  Exchequer  shall, 
by  such  order  so  to  be  obtained,  dkect  to  any  other  person  or 
persons,  and  such  conveyance  or  assurance,  so  to  be  had  or 
made  as  aforesaid,  shall  be  as  good  and  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  as  if  the  sajd  in&nts  or  in- 
fant were,  at  the  time  of  making  such  conveyance  or  assurance, 
of  the  fiill  age  of  one  and  twenty  years."  II.  And  be  it  fiirther 
enacted,  ^*  that  all  and  every  such  infant  or  infants,  being  only 
trustee  or  trustees,  mortgagee  or  mortgagees,  as  aforesaid,  shall 
and  may  be  compelled  by  such  order,  so  as  aforesaid  to  be 
obtained,  to  make  such  conveyance  or  conveyances,  assurance 
or  assurances,  as  aforesaid,  in  Uke  manner  as  trustees  or 
mortgagees  of  full  age  are  compellable  to  convey  or  assign 

their  trust  estates  or  mortgages.**  (k) 

• ♦ ^^ 

in  lands,  tenements,  or  hereditaments,  only  in  trost  for  others,  or  by  way 
mortgage,  cannot  (Ihongh  by  the  direction  of  the  ceBtui^ue  trutt  or  mortgagor) 
convey  any  such  estate  in  any  sach  lands,  tenements,  or  liereditameats,  to  any 
other  person  or  persons ;"  for  remedy  iRrhereof  it  is  enacted," that  "  it  shall  and 
may  be  lawful  to  and  for  any  sach  person  or  persons  under  the  age  of  twenty- 
one  years,''  by  the  direction.  Sec.  as  above. 

(K)  Until  the  passing  of  this  act,  if  the  real  estate  chanced  to^  descend,  or 

come   to  an  infant,  the  mortgagor  coold  not  obtain  a  re-conveyanoe  of  his 

estate  until  such  infant  attained  the  age  of  twenty-one  years.    Dick.  610. 

S.  P.  2  Mod.  174. 

Irfant  mart-         An  infant  mortgagee  is  not  a  trustee  for  the  mortgagor  only,  but  also  for 

gi^ee    compel-  ^^  executor  of  the  mortgagee.    One  of  the  inconveniences  that  the  statute 
iabU  to  convey     .  ^  ,   ,  -^7^  ^    . . 

mt  twt  4tf  mart'  ^^  Anne  intended  to  remedy,  was,  that  the  executor  should  not  wait  for  bis 

gagar  or  hie      money  till  the  full  age  of  the  heir.    Hence  it  follows,  that  the  executor  of 

the   mortgagee  may  apply  for  a  conveyance  froni  the  infant  as  well  as  the 

mortgagor.   HoleswHh  v.  JLoiie,  Mosl.  197.    See  also  BdUim$  Ex  partCy  9  Cox> 

422.    Ckandler  J.  Beard f  tl>'ick.S9t.    Benlon  Ex  parte^  ih,  39^. ,   Carter  Bx 

fart^i  5  Madd.  81,  and  Ward  Ex  parte,  Hb,  191.    A  mortgagee  in  fee  ^^\^ 


exeaUor, 
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'  Ott  a  petition  preferred  to  Lord  Hardwicke  (i),   prayfa^  Want  /hue 

Covert   oxrtctti 

that  an  infant^  the  heir  of  a  mortgagee  in  fee,  who  was  like-  to  come^  by 

{k)  Ex  parte  Tdairty  9  Aik.  479.     Com.  Rep.  615. 


Id  three  penoDs,  and  the  sanrivor  of  them,  and  the  heirs  of  soch  snnrivor. 
The  infant  heir  of  the  testator  was  directed  to  join  in  re-conYeying  to  the  mort- 
gagor, as  having  the  fee  in  him  daring  the  joint  lives  of  the  devisees.  Harri' 
ara'«  Mte,  3  Anstr.  836. 

On  the  eonstrnction  of  this  act,  it  is  obsenrable,  that  it  applies  to  hmds  in  Ii^wU  witkU^ 
Ireland,  and  to  lauds  in  the  East  and  West  Indies,  £«elyN  y.  FwsUr^  8Ves.  '^^^tf^^Jh 
96.    Audenan  Ex  partem  5  Ves.  S42.   PnuBer  Ex  parte,  ft  Bro.  C.  C  3t5*  Fa^-  /^  gf^^fg  qfmo* 
i^UUeam  Ex  parte,  2  Dick.  669 ;   as  also  to  lands  of  copyhold  tenure  as  well  ney  at  legatee^ 
as  freehold  lands.    Watk.  on  Co.  63.    It  extends  to  plain  and  express  trusts  in  **^2^,J^*  ^ 
writing,  or  to  such  as  are  established  by  a  decree,  but  not  to  trusts  which  are  l^See  neuf  adp 
mpUed  or  eoutruetive  merely.    Verwm  Ex  partem  ft  P.  Wms.  549.  Goodwyn  v.  Wi^t  X^J 
IMer,  S  lb.  387.    To  bring  a  case  within  the  statute,  the  infant  must  be  a 
ifry  or  naked  trustee^  as  it  is  termed.    Handcock  ats.  ■,  17  Ves.  383.    But 

his  being  beneficially  interested  in  the  assets  administered  by  the  executor,, 
will  not  take  the  case  out  of  the  statute.  Thus  in  (barter  Ex  parte^  t  Dick. 
609,  tiie  mortgagee  of  a  mortgage  in  fee  dying  intestate,  and  his  heir  being  an 
infant,  and  one  of  his  next  of  kin,  and  consequently  entitled  to  a  share  of  the 
mortgage  money,  the  Master  would  not  find  him  to  be  an  infant  mortgagee 
within  the  statute ;  for  that  he  was  not,  as  he  conceiyed,  a  mere  naked  mort- 
^gee,  but  the  Lord  Chancellor  (Tfaurlaw)  after  time  taken  to  consider,  said, 
it  was  clear  that  be  was  a  mortgagee  within  the  act,  and  directed  him  to  convey 
accordingly ;  for,  said  his  Lordship,  primd  fade  the  mortgage  money  is  part 
of  the  testator's  general  assets,  and  it  cannot  be  part  of  the  residue  till  an 
account  of  the  personal  estate  b  taken,  and  the  debts  are  ascertained.  Lord 
liOQghborough  carried  this  point  a  step  farther,  and  decreed  that  an  infant 
mortgagee  was  within  tlie  act,  notwithstanding  he  might  be  beneficially  in- 
terested in  the  money  by  the  will  of  the  mortgagee  or  otherwise ;  for  the  money 
belonged  to  the  executor,  who  could  give  a  good  discharge  for  the  same,  and  [  206  *  J 
for  whom,  consequently,  the  heir  was  a  dry  trustee;  and,  in  a  latter  case, 
{HoMdeoek  ats.  '  ■  ;  '  ,  nbi  supra)  the  present  Lord  Chaocellor  held,  that 
where  the  infant  heir  at  law  of  the  mortgagee  was  appointed  co-legatee  and 
co-executor  of  the  will,  that  made  no  difference.  It  was  still  a  case  within  the 
statute  Cor  payment  of  the  mortgage  money  to  the  co-executor,  and  his  receipt 
and  discharge  left  the  infant  a  mere  trustee. 

But  in  a  late  case,  a  tenant  in  tail  with  remainders  over,  by  bargain  and  sale   Wwrff  ■'"•|^ 
conveyed  to  B.  for  the  purpose  of  making  him  tenant  to  the  praecipe  in  a  re-  i^ninglegat 
covery. .  By  mistake  the  recovery  was  suffered  before  the  bargain  and  sale  eetate  by  wit* 
was  executed.    The  tenant  m.tail  died,  and  it  was  held  that  the  infant  heir  of  ^^^' 
B.  was  not. a  trustee  within  this  statute.   Bcehm  Ex  parte,  5Madd.  124. 

It  is  laid  down  by  Mr.  Watkins,  that  an  iofiint  may  be  ordered  by  the  Court   Ce/pyhM. 
of  Chancery  to  surrender  a  copyhold  which  he  has  as  a  trustee  or  mortgagee, 
cjlting  Doe  t.  Morgan,   7  T.  R,  103.    Naykr  v.  Strode^  2  Chan.  Rep.  392; 
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mejfOHee  void' 
oMe  if  not 
fcUhintiatMte. 


f -s 


curvigirdir. 


heJOed. 


3  Watk.  Cop.  87. 4tb  edit .  The  Editor  adds,  that  Richards,  C.  B.  leems  to  lucre 
doabted  this  position  in  a  late  case.  His  Lordship  inqoires  whether  any  one 
ever  heard  of  an  infant  heir  of  a  copyholder  being  considered  a  trustee  within 
the  statute  of  Anne,  Jannmoajf  Ex  parte,  7  Price,  689.  All  however  that  was 
actaally  decided  in  that  case  was  that  on  an  ex  parte  proceeding  in  the 
absence  of  the  heir,  tlie  eonrt  wiU  most  certainly  not  make  the  ordec  Henea 
it  is  inferred  that  this  case  does  not  on  doe  consideration  affect  the  doctrine 
laid  down  by  Mr.  Watkina.   Ibid.  88,  n. 

Where  an  infant  eonyeys  as  a  trustee  within  the  statute,  wheo,  in  faet^  be 
is  not  so,  he  will  not  be  bound  by  his  conveyance  under  the  order  of  the  court, 
yet  if  it  be  a  case  in  which  he  would  be  bound  to  convey  when  of  age,  (hit 
conveyance  being  voidable  only  during  his  infancy  and  until  avoided  passing 
the  legal  estate,  tind  no  one  having  a  right  to  elect  for  him  whether  it  shoold 
be  void  or  not,)  he  would,  when  he  became  adult,  be  placed  in  such  a  sitna- 
tlon,  that  if  be  sought  at  law  to  avoid  his  deed,  a  court  of  equity  would 
prevent  him.  .Btrndeock  Ex  parte j  17  Yes.  383. 

The  order  enabling  tlie  infant  to  convey  can  be  obtained  by  petition  only, 
and  not  by  motion,  the  former  being  the  only  mode  mentioned  in  the  act 
Evelyn  v.  Fonterj  ubi  supra.  Johnson  Ex  parte,  3  Atk.  559.  Smith  Ex  parie, 
Amb.  624.  '  But  if  the  infknt  trustee  have  any  interest  in  the  premises,  or  any 
duty  to  perform  as  such  trustee  beyond  the  mere  conveyance,  or  if  the  trust 
be  not  in  writing,  it  will  be  a  case  not  within  £he  statute,  and  a  suit  must  be 
instituted.  Hawkins  v.  Obeen,  1  Ves.  sen.  559.  Vernon  Ex  parte,  ubi  supra* 
AttorTuy-General  v.  Pontflert,  t  Cox,  tsi.  TvJttin  Ex  parte^  3  Ves.  Sc  Bea.  150; 
and  Sergieon  Ex  parte f  4  Ves.  147. 

In  SergUon  Ex  parte,  the  matter  in  dispute  was  referred  to  a  Master  to 
ascertain  whether  the  infant  was  a  trustee  or  mortgagee  within  the  statute, 
and  the  Master  by  his  report  stated,  that  the  mortgagee  by  his  will,  after 
devising  certain  real  estates,  gave  and  devised  all  the  rest,  residuci  and  re- 
mainder of  his  estate,  both  real  and  personal,  of  what  nature  or  kind  socfer 
and  wheresoever,  to  J.  M.  C.  (the  infant)  his  heirs,  executors,  administrator^, 
and  assigns,  on  the  part  of  his  mother,  and  appointed  the  said  J.  M.  C.  sole 
executor,  and  died  leaving  bis  nephew  John  Wood  his  heir  at  law ;  and  the 
Master  further  stated,  that  be  was  of  opinion  that  J.  M.  C.  was  not  a  niort« 
gagee  or  trustee  of  the  said  estate  within  die  intent  and  meaning  of  the  act 
The  principal  question  in  the  case  was,  whetlier  the  legal  estate  in  the  mort- 
gaged premises  passed  to  the  infant,  or  whether  it  descended  to  the  heir  at 
law  of  the  testator ;  and  in  deciding  this  question  the  Master  of  the  Rolls  said, 
he  had  read  and  considered  the  petition,  and  thought  the  Master  wrong  in  hi* 
judgment.  He  was  of  opinion  that  J.  M.  C.  was  a  trustee  of  the  mortgaged 
premises ;  but  his  Honour  said  he  could  not  order  the  infant  to  convey  the 
estate,  because  ^  as  the  executor  was  entitled  to  the  money  secured  on  the 
mortgage,  and  he  could  not  permit  an  infant,  though  he  were  an  executor,  to 
receive  the  money.  He  knew  not  what  could  be  done  without  filing  a  bill* 
And  the  Lord  Chancellor,  on  the  case  coming  before  him  by  way  of  appeal 
from  the  Rolls,  said,  the  best  order  he  could  make  was  to  confirm  the  report, 
and  to  order  the  money  to  be  paid  into  the  bank,  in  the  name  of  the  accouut- 
«nt-geueral,  ex  parte  the  infant  The  parties  would  therefore  take  a  convey- 
ance ffon  the  heir  at  law,  and  when  the  infant  came  -of  age  his  Lordsh^ 
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tfiMgkt  it  very  reaaonable  tbat  be  ihoald  join,  lo  thftt  tiben  Um  parties  would 
haye  a  title  ^uaamque  via  data, 

Bot  although  the  act  has  been  held  not  to  extend  to  cases  where  there  are  f^  r^quhrmf 
tmsts  to  be  performed  reqalring  a  discretion  on  the  part  of  tiie  infant^  nt 
modem  practice  the  role  is  said  to  be  relaxed^  1  Pres.  Abs.  SSO.  and,  that 
if  all  the  persons  beneficially  interested  under  the  tmsti  to  be  performed  are 
adult,  and  free  from  disabilities,  and  petition  the  court  for  a  conveyance  to 
their  nominee,  the  court  will  treat  the  infant  as  a  mortgagee  or  trustee  within 
the  act 

It  te  further  obserraUe,  that  an  infant  mortgagee  or  trustee  under  this  act  MUaXlaifeoat 
will  not  be  ordered  to  convey  to  another  trustee  upon  trusts  to  be  executed. 
That  can  only  be  effected  by  a  *  bill  praying  to  have  a  new  trustee  appointed 
and  a  conveyance.  It  cannot  be  ordered  on  an  ex  parte  petition.  'And/Bnm 
Ex  parte f  ubi  supra ;  and  see  Rigg  v.  SykeBf  1  Dick.  400.  And  if  on  a  refer*  [  207  J 
flDce  to  the  Master  under  this  statute  the  Master  reports  that  the  infant  is  not 
•'mortgagee,  Arc.  within  the  act,  no  exception  can  be  taken  to  his  report ;  but 
the  party  disapproving  of  the  report  must  bring  it  on  by  petition,  stating  tiie 
report*  Burton  Ex  partem  1  Dick.  395.  But  when  the  Master  reports  that 
file  infant  is  within  the  statute,  he  must  state  to  whom  he  is  to  convey, 
Wimuagtau  v.  Foley,  1  P.  Wms.  598.  Amou,  Pr.  Ch.  t84;  and  note,  the  ne- 
cessary costs  of  the  infimt  in  making  the  conveyance  will  be  allowed.  Coal 
Ex  part€f  10  Ves.  554. 

It  may  be  proper  to  add,,  that  an  infant  mortgagee  may  surrender  leases  in  infaMmm^ma^ 
the  Court  of  Chancery  for  the  purposes  of  their  renewal,  t9  Geo.  t.  c.  31 ;  and  j^^^  ^  ^ 
an  infant  mortgagor  may  present  to  a  benefice  of  which  he  is  patron.  Artking'  ii^«,  aiid  mm* 
am  V.  Cee«rley,  «  Eq.  Ca.  Abr.  518.    Co.  Litt.  89  a.  and  l7Ja.    Sed  vide  '^'•*^» 
Mr.  Hargrave*s  note  (1)  to  the  former  fblio.    But,  with  respect  to  powers,  it 
was  said  by  Lord  Hardwicke,  that   there  was  no  precedent  either  in  a 
court  of  law  or  equity  where  it  had  been  held,  that  a  power  over  real  estate 
executed  by  an  infant  was  good,  9  Atk.  710.    Jaekmm  v.  Jaekmrn,  4  Bro.  C.  C. 
46f  •    HolUngskead  v.  HoUingaheadf  cited  i  P. Wms.  tt9 ;  but  minority  may  be 
expressly  dispensed  with  by  the  author  of  the  power.    HearU  v.  Greenbank^ 
S  Atk.  695.    See  also  on  the  subject  In  general,  Sikes  v.  Lyster,  5  Vin.  Abr. 
541.    fVinde  Ex  pattcy  Dick.  76.    Burton  Ex  parU^  lb.  395.  540.    1  Pres.  Abs. 
Sl9.    Sugd.  V.  &  P.  173.  5th  edit 

From  this  period,  after  a  successful  operation  of  nearly  120  years,  the  act  6  Gso.  ^  c.  74* 
cf  parliament  which  forms  the  subject  of  tliis  note,  loses  its  fkmtliar  appella- 
tion of  the  ■<  Seventh  of  Anne"  for  that  of  *^  the  Sixth  Oeo.  4th.''  by  which 
the  7th  of  Anne,  and  eight  other  acts  are  repealed,  or  rather  consolidated 
into  one.    The  frequent  reference  we  shall  have  occasion  to  make  to  this 
act,  renders  a  detailed  account  of  it  necessary  to  this  treatise,  and  it  may 
not  be  amiss  to  introduce  It  here,  in  an  entire  and  connected  but  compressed 
form,  nther  than  to  dislocate  it  into  its  several  sections  as  the  subjects  occur 
tiironghout  the  work.    The  act  bears  date  the  S7th  June,  1895,  and  is  in- 
tituled '*  An  act  for  consolidating  and  amending  the  laws  relating  to  con-  OmMdatid 
Teyances  and  transfers  of  estates  and  funds  vested  in  trustees,  who  are  infants,  f^  ^thSa£ 
idiots,  lunatics,  or  trustees  bf  unsound  mind,  or  who  cannot  be  compelled  or  ^  abuult  tru»* 
refuse  to  act;  and  also  the  laws  relating  to  stocks  and  securities  belonging  to  Ims» 
infants,  idiots,  lunatics,  and  persons  of  unsound  mind.**    It  repeals  the  7  AnnOy 
c  19.|  4 Geo.  3«  c  Id^i  4 Oeo.  S. c.  10.|  Oct  Geo. 4.  c.  114.>  36 Geo, 3<  c  90., 
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Infant  tru8iee$ 


Trwtiee$  &r 

hrhig  tdio/»  or 


heyfmd  tea, 


^86  SL /Sme  covert,  might  convey  by  fine,  under  the  last  men- • 
tioned  statute,  the  IVIaster  reporting  it  necessary ;  his  Lordship 
said,  that  this  question  came  before  him  soon  after  he  had  the 
seals,  and  that  he  consulted  with  Lord  Chief  Baron  Comyns, 
who  thought  the  court  might  order  an  infant,  who  was  a  feme 
covert,  to  levy  a  fine,  for  the  act  was  general,  that  all  persons 

69  Gee.  S.  c.  32.,  52  Geo.  S.  e.  158.,  57  G«o.  S.  c.  39.,  aod  the  1  &  2  Geo.  4. 
c.  15. 

The  second  section  provides,  **  that  when  any  person  seised  or  possessed  of 
any  lands,  hereditaments,  or  other  property,  or  any  estate  or  interest  therein, 
upon  any  trast,  [i.  e.  expressed,  not  impliid,  ante,  206. — EdJ]  or  by  way  of 
mortgage,  shall  be  nnder  the  age  of  twenty-one  years,  it  shall  be  lawful  for 
snch  infant,  by  the  direction  of  the  Court  of  Chancery  or  Exchequer,  to  coo- 
Vjey,  release,  surrender,  assign,  or  otherwise  assure  snch  lands,  hereditaments, 
property,  estate,  or  interest  to  such  person,  and  in  snch  manner  as  the  said 
courts  respectively  3haU  think  proper  and  direct ;  and  every  snch  conveyance 
or  assurance  shall  be  as  valid  and  effectual  as  if  the  said  person,  being  an 
infant,  were  at  the  time  of  executing  the  same  of  the  full  age  of  twenty- 
one  years." 

By  section  3,  it  is  enacted,  **  that  when  any  person  seised  or  possessed 
of  any  lands,  hereditaments,  or  other  property,  or  any  estate  or  inteFCSt 
therein,  upon  any  trust,  or  by  way  of  mortgage,  shall  be  idiot,  lunatic, 
or  of  unsound  mind,  it  shall  be  lawful  for  the  committee  of  such  person,  or 
any  person  to  be  appointed  as  after  mentioned,  in  the  name  of  snch  idiot  or 
lunatic,  by  the  direction  of  the  Lord  Chancellor,  to  convey,  release,  sur- 
render, assign,  or  otherwise  assure  snch  lands,  hereditaments,  property, 
estate,  or  interestr  to  snch  person,  and  in  snch  manner  as  the  Lord  Chancellor 
sliall  think  proper  and  direct ;  and  every  such  conveyance  or  assurance  shall 
be  as  valid  and  effectual  as  if  the  idiot  or  lunatic  had  been  at  the  time  of  sane 
mind,  and  had  executed  the  same." 

By  sect.  4,  it  is  provided,  "  that  the  Lord  Chancellor,  before  inquisition 
found,  m4y  appoint  a  person  to  convey  the  estates  of  the  idiot  or  lunatic  triu- 
tee  or  mortgagee." 

Sect. '■5,  enacts,  ''that  when  any  person  seised  or  possessed  of  any  lauds, 
hereditaments,  or  other  property,  or  any  estate  or  interest  therein,  upon  any 
trust,  or  by  way  of  mortgage,  shall  be  out  of  the  jurisdiction  of  or  not  amen- 
able to  the  process  of  the  Court  of  Chancery  or  Exchequer,  or  it  shall  be 
unknown  or  uncertain  whether  he,  she,  or  they  be  living  or  dead,  or  snob 
person  or  persons  shall  refuse  to  convey,  or  otherwise  assure  snch  lands,  liere- 
ditaments,  property,  estate,  or  interest  to  the  person  entitled  thereto,  or  to  a 
new  iruUee  or  trustees  duly  appointed  by  virtue  of  some  power,  or  by  the 
Court  of  Chancery  or  Exchequer,  it  shall  be  lawful  for  the  Court  of  Cliaocery 
or  Exchequer  to  appoint  such  person  as  to  such  court  shall  seem  meet,  on 
behalf  and  in  the  name  of  tiie  person  seised  or  possessed  as  aforesaid,  to  con* 
vey,  surrender,  release,  assign,  or  otherwise  assure  the  said  lands,  heredita- 
ments, property,  estate  or  interest,  to  such  person  and  in  such  manner  as  tbe 
said  court  shall  think  proper  and  direct^  and  every  such  conveyance  shall  be 
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under  age  should  convey  and  assure;  and  that  a  fhm  covert 
of  foil  age  could  not  assure,  but  by  fine,  the  court  might  direct 
an  infant  /iine  covert  to  convey  in  the  same  manner  in  the  pre- 
.jsent  case  (l). 


2076 


as  valid  and  effectual  as  If  the  absent  or  unknown  person  had  by  himself  exe- 
cuted the  same."    [Burr  v.  MoMon,  9  Sim.  &  Stu.  11.] 

Sections  6.  and  7.  enable  tlie  Lord  Chancellor  to  appoint  a  person  to  ttan9» 
fer  stocks  or  funds  standing  in  the  name  of  a  Innatic,  or  an  absent  or  onknown 
trns'ee,  and  to  receive  and  pay  over  the  dividends  as  the  court  shall  direct. 

Sect.  8,  provides,  *'  that  every  direction  or  order  of  the  Court  of  Chancery   PetUUm 
or  Exchequer,  or  by  the  Lord  Chancellor,  under  the  authority  of  this  act, 
shall  be  made  npon  petition  ;"  and  sect  9,  provides,  ^*  that  infants,  idiots, 
lunatics,  their  committees  or  persons  appomted  as  aforesaid  shall  be  com- 
pelled to  convey  and  transfer,  as  directed  by  the  court." 

By  sect.  10,  it  is  enacted,  "  tliat  the  several  provisions  thereinbefore  con-   Tnate^  under 

tained  shall  extend  to  cases  in  which  a  trustee  [not,  or  mortsagee]  may  have  I'oioer  having 

.       ^ ..  .  .     .^    .      ,    .        *.  \    t       tnierett  or  dutn 

none  benencial  estate  or  interest  m  the  lands,  hereditaments,  property,  stocks,  i^  perform  au» 

innds,  or  securities  vested  in  him,  and  also  to  cases  in  which  the  trustee  may  thorUed  to  eon- 

bave  some  duty  to  perform,  so  as  to  enable  conveyances  and  transfers  to  be  J^V  *®  **"^'"**" 

made,  in  order  to  vest  any  lands,  hereditaments,  property,  stocks,  funds,  or 

securities  in  a  new  trustee  appointed  in  his  place,  by  virtue  of  some  power, 

or  by  the  Court  of  Chancery  or  Esichequer,  either  alone  or  jointly  with  any 

cotttinning  trustee  or  trustees,  as  the  case  may  require." 

The  act  is  then  directed  to  extend  to  petitions  in  cases  of  charity  and 
friendly  societies,  and  severaf  other  provisions  are  added  chiefly  respecting 
the  transfer  and  management  of  stocks  and  money  in  the  public  funds. 

And  lastly,  by  sect.  17,  it  is  enacted,  **  that  the  Court  of  Chancery  or  Ex-  Co8t»  may  be 
ebequer  may  order  the  costs  and  expences  of  and  relating  to  the  petitions,  directed  to  U 
orders,  appointments,  conveyances,  or  other  assurances  aiid  transfers  to  be  ^^ 
■nde  in  pnrsnance  of  ibis  act,  or  any  of  them,  to  be  paid  and  raised  out  of 
or  from  the  lands,- hereditaments,  stocks,  funds,  and  securities,  or  the  rents, 
issues,  dividends,  and  annual  produce  thereof,  in  such  manner  as  the  said 
.court  shall  think  proper.'' 

(L)  So  in  Lomhe  v.  Lombet  Barnes,  217,  and  Bowes  Ex  parte,  S  Atk.  164,  Infant  may  com* 

H  was  held,  that  an  infant  trustee  or  mortgagee  may  levy  a  fine;  but  it  was  ^*^  ^  '^^ T^ 
'  o  e  J        ^  »  recovery^  ond 

considered  doubtful  whether  he  could  suffer  a  recovery  without  a  privy  seal,  affidavit  dis* 
Lord  Hard wicke  subsequently  resolved  this  doubt  by  determining  that  an  infant  pensed  with  is 
ts  whom  H  trust  is  descended,  may  under  an  order  of  the  court,  convey  by     ' 
s  common  recovery.    Johnoon  Ex  pmie^  3  Atk.  558.    The  same  was  held  by 
Lord  CasideD,  In  Smith  Ex  parte,  Amb.  624;  and  a  qiurtf  was  made  by  the 
reporter  w.hy^  privy  seal  coul^  be  considered  necessary,  the  statute  em* 
powering  the  infant  to  convey  generally,  and  a  common  recovery  being  a 
species  of  conveyance.  £t  vide  Andanom  Ex  parte,  5  Ves.  240.  243.    In  cases 
of  this  description,  where  an  infant  levies  a  fine  or  suffers  a  recovery  under 
the  statute  to  bar  an  entail  of  the  trust,  or  to  enable  a  fime  covert  to  convey, 
•the  Court  of  Common  Pleas  dispenses  with  the  usual  affidavit  as  to  infancy* 
1  Pres.  Abs.  320.   Et  vide  1  Kidgw.  264. 
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In  the  lastHiiaitioiied  ease,  there  was  ovly  an  afBdayit  of 
seryice  on'  the.  husband^  which  bis  Lordship  did  not  t&nk 
sufficient,  but  directed  it  to  stand  over  until  the  next  day,  that 
counsel  might  consent  to  the  prayer  of  the  petition  for  the 
husband,  and  the  next  day  his  Lordship  made  an  order  accord- 
ing to  the  prayer  of  the  petition. 

Irfani^  de9iu€f      Where  an  infiint  was  devisee  of,  and  also  executor  to,  the 
mi  ottMitf  U  lEortgagee,  the  court  would  not  order  him  to  convey  under  the 

statute  of  7  Ann.  (/). 


[  208  ]  And  in  the  case  of  Zauch  v.  Parsons  (m),  it  was  held,  that  a 
^^^^  ^  ^^^'^  ^^^  release  by  an  infant,  who  was  one  of  the  executors, 
g^^]^y*<>  .  and  heir  of  a  mortgagee,  of  the  estate  mortgaged,  made  to  a 
wt  ordior  rf ,  subsequent  mortgagee,  in  consideration  of  the  mortgage-money 
/ffiiW   .   "T^  P^^  ^'  ^^  binding  upon  the  infant,  upon  the  grounds  that 

the  fee  which  was  in  him  was  metely  as  a  pledge  for  the 
money,  and  that  besides  the  money,  the  infant  had  no  benefi- 
cial interest  in  the  land  whatsoever ;  upon  payment,  therefore, 
he  was  bound  to  convey  as  the  mortgagor  should  direct,  andi 
by  the  7th  of  Anne,  compellable  to  do  it  during  his  nunority; 
that  his  conveyance  was  therefore  a  matter  of  form,  and  in  the 
nature  of  an  authority,  executed  by  the  mortgagor's  direction, 
in  favour  of  a  third  person,  who  ventured  his  money  upon  the 
&ith  of  it  (m). 

(0  Vide  SergU^  Ex  parte,  4  Yes.         (»)  Zouek  ▼.  Panimt^  1  Vf.  Black. 
147.    [For  the  reasons  slated  in  906  a,'     Rep*  575.    8  Burr.  1794. 
iiote.^£d.] 


Orier  ^  ewtri      (M)  Oar  anthor  has  a4ded  a  note  to  this  case  in  the  Index,  fooce  Infant, 

ji^neunary^  y  ^  these  words :—«  M.  B.  It  U  presumed  that  it  foUowtf  from  the  lait  pfo- 

<eMRo<y.(Qii.)  position,  that  an  order  onder  the  statute  of  Anne  it  nnneeessafy  where  an 

infant  is  wiHing  to  convey  withoat  an  application  to  the  Ooort  df  ChasAry* 

This,  it  mast  be  allowed;  Would  be  a  necessary  conseqaence  of  the  ai^ica- 

tion,  if  the  case  could  be  depended  on.    But  the  principle  of  the  decisi6iihu 

b«en    seifously  qnestioned  by  Mr.  Preston,   both  iuF  his  Bssay  on- Abstrads, 

and  in  his  Treatise  on  Conveyancing. 

Mr.  Pre9l9tC$        In  the  latter  work  he  obaerres,  (9d  vol.  ps.  «49.  950.  and  S67.)  ''  No  Uw- 

o*«r»d*wa»  on  yer  ©f  eminence  has  thought  tt  safe  to  follow  the  decision  (m  ZbwA  t.  Piawm) 
Zouch  V*  Par*  ^i.       ii;» 

tons.  to  practice;   and  that  etosellent   property-lawyer,,  the   present  Chaneciwr 

(liOrdvEUon)  has  repeatedly  approved- the  observations  of  counsel  when  ^jnef* 
tionug   the  authority  of  this  case.    To  admit  indeed '  that  socb  t 
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And  it  befaff  found  that  inconveniences  frequently  arose  by  LMmde  mari- 
lands  mortgaged  falling  into  the  hands  of  idiots  and  lunatics,  ^wertA  to  con- 


it  law,  Is  to  coDfoand  all  distinctions,  and  to  oppose  all  authority  ou  tills  bead. 
Tlioiigli  it  has  not  been  expreasly  ovcr-ruled,  the  probability  Is,  that  whenever 
the  point  shall  require  an  express  and  explicit  decision,  it  will  be  determined, 
that  a  conveyance  by  lease  and  release,  made  by  an  infant,  cannot,  nnd^r  any 
ciTComstance  of  tii^er^  or  no  vntereBt^  in  the  infant,  or  6«i^  V  no  benefit 
to  him,  be  supported."    And  again  in  his  Essay  on  Abstracts  (Ist  vol.  «24.) 
«  This  case  (of  Zouck  v.  Vanmui)  has  never  been  acted  on  in  general  practice, 
and  the  decision  b  so  objectionable  in  its  principle,  and  appears  so  irrtconcll^ 
able  with  the  former  determinations,  or  policy  of  the  law,  and  the  reaiwns 
assigned  in  support  of  the  decision  are  so  sophisticated,  that  its  antiiority 
U  highly  questionable,  and  it  has  more  than  once  been  questioned ;  and  it  is 
reasonable   ta  suppose    that  it  would   not  be  followed  as  a  precedent  for 
decision,  except  in  a  case  exactly  the  same  in  specie  and  in  circumstances. 
Indeed  it  would   be  difficult  to  support  it  even  to  this  extent.     No  expe- 
rienced  conveyancer  will   accept  a  tide  under  the  antiiority  of  this  de- 


cision.'' 


The  case  of  Zfmch  v.  Poroont  decided  that  the  re-conveyance  by  deed  of  ^^^V^?^^^ 
an  Infant  mortgagee,  under  the  direction  of  the  mortgagor,  should  be  consi- 
dered as  voidable  only,  and  not  absdlutely  void.    In  opposition  to  this  deter- 
mination, it  is  contended,  that  on  the  principles  of  the  common  law,  every 
^rant  by  an  mfant,  which  necessarily  requires  a  deed,  is  aetnaO/y  void  ;  ahd 
that  therefore  an  in^t  cannot  grant  or  transfer  a  rent,  .nor  grant  a  reversion 
or  remainder,  nor  make  an  attorney,  nor  as  a  consequence  execute  a  con- 
'veyance  by  lease  and  release,  because  a  deed  is  essential  to  tlie  validity  of  a 
release ;  but  that  with  respect  to  grants,  which  do  not  necessarily  require  a 
deed  as  the  efficient  means  of  passing  the  estate,  as,  for  instance,  a  feoffinent, 
which  operates  by  livery,  or  a  leas^  which  is  perfected  by  entry  (Shep.  Touch. 
«67.    Moor,  105.  Plovr.  545.),  such  species  of  assurance  by  an  infant  will  not 
be  absolutely  void,  but  voidable  only ;  and  it  is  said,  that  it  would  be  a  singuhir     [  ^09  #  ] 
•nrprise  on  any  well  read  lawyer,  if  an  instance  could  be  found  where  a  grant 
by  deed  from  an  infant  has  been  held  to  have  had  any  effect  whatever^    To 
place  the  point  in  a  fairer  light,  a  comparison  is  made  between  a  feoffment  by 
aa  infant  in  person  (which  is  voidable  only,  Bro.  Abr.  Coverture,  pL  40.    lb. 
In&ncy,  pU  1.)  and  a  feofiinent  by  an  infant  through  the  medium -of  an  attor- 
ney (which  is  absolutely  void,  8  Co.  45  a.    9  Hen.  6.  6.    Perk.  s.  it.  IS.  14. 
t  Ron.  Abr.  2.)    Upon  what  ground,  it  is  asked,  can  this  distinction  proceed, 
if  not  upon  the  well  known  principle  that  an  attorney  cannot  be  appointed 
without  deed?    That  the  deed  of  the  infent  is  void,  and  as  a  oonsequenee  the 
letter  of  attorney,  and  the  feoffment  founded  on  the  same  are  actually  void> 
atid  not  merely  voidable.      « 

It  eannot  be  controverted  but  that  previously  to  the  case  of  Zanek  v.  Por*  Gnwad  ^f^^ 
emu,  the  distinction  as  to  uiifanU  between  deeds  which  were  essential  to  tim  ^''^  ''^' 
transfer,  and  deeds  wlilch  were  secondary  to,  it  existed,   though  the  reason 
for  that  distinction  is  not  very  apparent.     If  it  were  a  rule  that  an  iniant 
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■  oovld  not  grant  by  deed,  it  appears  like  a  mere  drcumvention  of  tlie  rale  to 
hold  that  he  may  grant  by  feoffment,  becanse  the  essenUal  article  in  a  feoff- 
ment is  not  the  charter  bnt  the  livery  of  seisin,  or  that  he  may  make  a  lease, 
because  the  principal  part  of  it  is  the  entry  of  the  tenant,  and  not  the  dem'ue 
of  the  lessor.  The  true  reason  why  a  feoffment  by  an  infant  is  voidable  only, 
and  not  void,  Is,  becanse  the  livery  of  seisin  being  formerly  made  before  the 
pare$  curusy  It  was  presumed  they  were  competent  judges  of  the  feoffor's 
ability  to  make  the  feoffment,  and  wonld  not  permit  him  to  execute  it  if  they 
saw  he  was  an  infant.  And  as  to  leases,  the  reason  why  they  are  voidsble 
only,  and  not  absolutely  void,  is,  because  If  rent  be  reserved  they  will  be  of 
benefit  to  the  infant  (for  he  cannot  occupy  the  lands  himself) ;  and  conse- 
**  quently  if  no  rent  be  reserved,  the  leases  will  be  absolutely  void.    AAfiM  v. 

Askfield,  Latch.  199.    And  the  ground  from  which  the  distinction  as  to  void 
and  voidable  deeds  original  arose,  was  the  protection  which  courts  of  law  sad 
equity  deemed  it  expedient  to  extend  to  infants,  and  the  broad  criterioo  on 
which  they  formerly  acted  was  to  inquire  whether  the  act  of  the  infant  were 
beneficial  or  prejodical  to  him,  if  the  former,  it  was  held  voidable  only ;  if  the 
latter,  it  was  pronounced  absolutely  void ;  therefore,  as  Mr.  Hargrave  observes 
(Harg.  Sc  Butl.  Co.  Litt.  51  b.  n.  3.)»  the  court  in  Zouch  .v.  ParBons,  held  the 
lease  and  release  by  the  infant  to  be  voidable  only,  **  because  die  considera- 
tion of  the  conveyance,  and  other  circumstances,  shewed  that  the  act  wa$  right 
and  proper,  and  apparently  not  in  the  least  to  hi$  pr^ndiee**    See  lb.  171  b.  and 
generally  1  Roll.  Abr.  738.    3  Com.  Dig.  619.   8vo.  edit.    Kewne  v.  Boycottf 
1  H.  Bl.  515.    Cro.  Car.  502.    1  Jones,  405.    S  Mod.  310.   Stra.  94.    Ba^  ▼• 
Hooky  MS.    Butl.  Co.  Litt.  246  a.  n.  (1).    Strickland  v.  Croker,  2  Ch.  Ca.  211. 
Warburton  v.  Lytton,   4  Bro.  C.  C.  440.  and  1  Fonb.  Trea.  on  Eq.  80.  5th 
edition. 
ConridertaionB       It  may  perhaps  be  considered  the  height  of  temerity  to  suggest  any  ob- 
fyf^t^^     servations  derogatory  to  those  which  have  been  advanced  by  the  most  profoond 
Zonch  V.  Par-  property-lawyer  of  the  present  day.    But  with  the  greatest  deference  it  is 
*on*«  submitted,  that  on  an  attentive  consideration  of  the  case  of  Zouch  v.  Pantnuit 

and  the  ready  applicability  of  many  of  the  positions  there  adduced  to  the 
circumstances  of  modern  times,  although  some  of  the  arguments  which  it 
contains  may  seem  sophisticated,  yet  the  decision  itself  (unanimously  concurred 
in  by  Lord  Mansfield,  C.  J.  and  Wilmot,  Aston,  and  Yates,  Jnstices)  ought 
not  to  be  treated  witli  levity.  It  is  the  standing  determination,  and  till  over- 
J  ruled  must  be  considered  as  the  law  of  the  land.    And  it  is  very  remarkable, 

that  the  present  Lord  Chancellor  (who  is  stated  so  frequently  to  have  ques- 
tioned the  case  of  Zouch  v.  Paroons)  should  have  absolutely  concorred  in 
that  adjudication,  and  even  have  extended  the  point  still  farther  thao  that 
case  carried  it.    In  Handcock  ats.  ,  17  Ves.  383.  (where  the  subject  of 

this  note  was  expressly  before  the  court)  his  Lordship,  after  observing  that  in 
Zouch  V.  Parsons,  Lord  Mansfield  had  held,  that  the  conveyance  of  an  infant 
trustee  by  lease  and  release  vras  voidaJ>le  only,  continued,  *'  It  is  true,  that 
where  an  infiint  conveys  as  a  trustee  within  the  statute,  not  being  so,  he  will  not 
be  bound  by  his  conveyance  under  such  an  order ;  yet  if  it  be  a  case  in  which  be 
r  210  1  "voald  be  bound  to  convey  when  of  age  (Ats  conveyance  being  voidable  only  dnrvig 
Ms  infancy,  and  untU  avoided  passing  the  legal  estate),  and  no  one  having  a  right  to 
elect  for  him  whether  it  should  be  void  or  not^  he  wonld,  when  he  became 
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in  ordet  to  remedy  them  it  is  enacted,  by  the  statute  of  the  4th  fsfy  h  '*«^ 

Btlvea  or  ann* 

Geo.  2.  e.  10,  that  from  thenceforth  it  shall  be  lawful  for  any  mittees.  [See 
^person  or  persons,  being  idiot,  lunatic,  or  nan  compos  mentis^  J^^^^  lo?^*.] 
or  for  the  committee  or  committees  of  such  person  or  persons, 
in  his,  her,  or  their  ntaie  or  named,  by  the  direction  of  the 
Liord  Chancellor,  of  the  Lotd  Keeper,  or  Lords  Commissioners 
of  the  Chreat  Seal,  by  ah  order  made  upon  hearing  all  parties 
concerned,  on  the  petition  of  the  person  Or  persons  for  whom 
such  person  or  persons,  being  idiot,  lUnati(i,  or  non  compos, 
shall  be  seised  or  possessed  in  trufit,  or  of  the  mortgagor  or 
the  mortgagors,  or  of  the  person  or  persons  entitled  to  the 
ioaonies  secured  by  or  upon  any  lands,  tenements,  or  heredita- 
ments, whereof  any  such  person  or  persons,  being  idiot,  luna- 
tic, or  non  compos  mentis,  id,  or  are,  or  shall  be  seised  or 
possessed  byway  of  mortgage,  or  of  the  person  or  persons 
entitled  to  the  redemption  thereof,  to  convey  and  assure  any 
such  lands,  tenements,  or  hereditaments,  in  such  manner  as 
the  Lord  Chancellor,  Lord  Keeper,  or  Commissioners  of  the 
Great  Seal,  shall,  by  such  order  so  to  be  obtained,  direct 
to   any  other  person   or  persons,  and  such  conveyance  or 


adult,  be  placed  in  such  a  sitnatioo,  that  if  he  sought  at  law  to  avoid  his  deed 
«  coart  of  Equity  would  prevent  him." 

Hence,  therefore,  if  an  infant  mortgagee,  in  whom  an  empty  legal  estate  PradieaZ  con- 
icsides  (of  which  he  cannot  possibly  make  a  benefit,  and  consequently  the  ^^'^'^^^ 
Conveyance  of  which  cannot  operate  to  bis  prejudice),  if  such  an  infant  mort- 
gaged convey  by  lease  and  release,  without  an  order  of  the  court  (it  is  pre- 
snaned),  sueh  conve^rance  by  deed  will  not,  in  the  present  considetation  of  a 
«oiirt  of  Equity,  be  absolutely  void,  but  voidable  only ;  and  ftirther,  that  if 
4ie  infant,  on  arriving  at  the  age  of  majority,  seek  to  avoid  the  instrument,  on 
the  plea  of  dam  fidt  itrfn  aialemy  the  Court  of  Chancery  will  interfere  and 
prevent  him.    But  it  is  to  be  observed,  that  this  view  of  the  subject  does  not 
•npersede  the  necessity  of  resorting  to  the  court  for  an  order  under  the  statute 
6  Geo.  4;  for  the  deed  of  the  infant  may,   it  seems,  be  avoided  during 
intecy ;  and  therefore,  in  all  cases,  it  is  most  advisable,  (at  least  in  the 
present  state  of  the  question,)  to  petition  the  conrt  for  an  order  directing 
the  infant  to  convey. 

Thif  subject  is  also  discussed  in  the  preface  to  Mr.  Bingham's  Treatise  on 
Infancy  and  Coverture ;  ct  vide  also  the  observations  of  my  Lord  Chancellor 
in  HoMdeoek  Ex  parte,  17  Yes.  383.  Supra,  206,  n.  as  to  any  inconvenience 
arising  from  a  dry  trustee's  execution  of  a  conveyance  before  he  is  of  age.  It  is 
observable  however,  that  the  Conrt  of  Ring's  Bench  in  Ireland,  adopting 
Mr.  Preston*s  doubts,  have  lately  held,  that  a  bond  by  an  infant  is  not  merely 
voidable  but  absolutely  void.    Hmter  v.  Agnew,  1  Fox  Sc  Smith's  Reports,  15* 

Vol.  I.  T 
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assurance  so  to  be  had  and  made,  shall  be  as  good  nsui 
e£fectual  in  law,  to  all  intents  and  purposes,  as  if  tbe  per^ 
son  or  persons,  being  idiot,  lunatic,  or  non  compos^  was 
or  were,  at  the  time  of  the  making  of  such  conveyance 
or  assurance,  of  sane  mind,  memory,  or  understanding,  or 
not  idiot,  lunatic,  or  non  compos  mentis,  or  had  by  him, 
her  or  themselves,  executed  the  same.  And  that  all  an4 
every  such  person  and  persons,  being  idiot,  lunatic,  or  wm, 
compos  mentis,  and  only  mortgagee  or  mortgagees,  or  nott 
compos  mentis,  and  only  such  mortgagee  or  m^nrtgagees,  shall 
and  may  be  empowered  and  con;ii)elled  by  such  order  so  to 
be  obtained,  to  make  such  Conveyance  or  conveyances,  as* 
[  211  ]  surance  or  assurances,  in  like  manner  as  trustees  or  mort- 
gagees  of  sane  memory,  are  compellaUe  to  convey  or  assign 
their  mortgages. 

V  f^iUm  €»•  Xhe  language  of  the  last-mentioned  statute  being,  that  ''all 
no  amum$riom  persons,  being  lunatic,  or  the  committee  of  such  persons,  shall 
Fm-iSgH^o-'  convey,**  Lord  Hardwicke  doubted  (k)  whether,  on  a  petition 
«M^iflr  skfi*     grounded  thereon,  he  could  in  general  cases  make  such  orderj 

where  no  commission  of  lunacy  was  taken  out  (n)»  But  in  a 
case  where  there  had  been  a  proceeding  before  «  proper  jiiris- 
dictiod,  namely,  the  Senate  of  Hambiirgh,  where  the  hmatio 
resided,  upon  which  he  was  found  non  compos,  and  a  curator 
or  guardian  appointed  for  him  and  his  affitirs,  which  proceed- 
ing the  court  was  obliged  to  take  notice  of,  his  Lordship  de^ 

(fc)  otto  UwU  Ex  pwte,  iVei.  S98.  [El  Tide  sop.  207,  new  act.— EiL] 

to 

(N)  The  same  doabt  was  thrown  oat  in  The  HiardiMmus  ^f  AwumideEx 
parttf  Amb.  80 ;  bat  it  seems  to  be  now  settled,  that  a  commission  of  laoacy 
must  have  issued  before  the  conrt  will  entertain  Ihe  petition,  GtUoM  Ex  ftrUf 
%  Yes.  Jan.  588.  Amb.  80 ;  and  the  Innatic  mast  be  resident  in  Eogiaad. 
%lra  ▼.  Da  Costa,  8  Ves.  316.  In  cases  of  this  kind,  the  re-conveyance  is 
made  out  in  the  name  of  the  Innatic ;  bat  it  is  executed  by  the  committee  in 
his  name  and  on  his  behalf.  For  more  on  this  sabject,  and  the  subject  ia 
general,  the  tender  is  referred  to  Mr.  Collinson's  treatise  on  that  head 
of  law.  By  the  Ist  6c  2d  Geo.  4.  c.  114,  a  conveyance  may  be  dicected  of  the 
estate  of  an  idiot  or  Innatic,  trustee,  or  mortgagee,  before  such  idiot  or  In- 
natic shall  have  been  found  so  by  inqnisition ;  over-ruling  the  condosion  fron 
Gittam  Ex  parU,  2  Yes.  jon.  587,  stated  in  this  note.  Et  vide  2  Watk.  Cop* 
85.  This  act,  however,  is  now  repealed,  or  rather  conaolidated,  for  which} 
see  supra,  207,  n. 


clac^d  that  tlie  person  was  a  inortgagee  wiUun  this  act,  and 
ordered  that,  on  payment  of  the  martgage-money»  there 
should  be  a  conveytoce  to  the  mortgagor. 

A  mortgagee  (/)  has  been  determined  to  be  a  purchaser  Martgaget  a 
withm  the  27  Eliz.  c.  4  (o).    Thus,  where  A.  and  B,  {m)  were  ^^tfTn/ w- 
trustees  in  a  term  for  nmety-nine  years,  for  raismg  a  sum  of  ^Jl^^^^"'*" 
money,  mpvi  C«  who  had  tibe  reversion^  settled  it  upon  B.  and  ognnst  him. 
\fj^  heiss,.  in  trust  for  his  mother  (who  had  conveyed  it  before      [  212  ] 
to  him)  for  her  Ufe,  and  after  her  death,  if  he  survived  her, 
tiben  in  trust  for  him  and  his  heirs ;  but  if  she  siirvived  him, 
then  to  her  and  her  heirs.    Ten  years  after,  A.  lent  a  sum  of 
money  to  C.  having  had  no  notice  of  diis  second  conveyance  to 
B.  and  took  a  xportgage  of  these  lands  to  trustees;  C.  died, 
his  mother  sfurviving  him.    Then  A.  set  up  his  mortgage^  and 
exhibited  a  UD  against  the  mother  of  C.  and  B.  to  set  aside 

(0  Cktijpmm  T.  £iiwry,  Gowp.  S78.  (m)  WhiU  v.  HiUMy,  Pre.  Cha.  IS. 
[9  Hod.  896.  £t  infra,  6S8.  677. 974.  Et  vide  Wwwiekv.KnioeUm^  SAtk. 
JM.]  291. 


(O)  That  statute  declares,  that  all  fraadnlent,  feigned,  and  coveDons  con-        P.  gl  1 
Teyances,  &c.  made  to  deceive  purchasers,  shall  he  void.     The  6th  section       conttKued. 
provides,  that  no  lawful  mortgage  made  or  to  be  made  hwA  fide^  and  without  ^/^^^  37  £/J2. 
fraud  or  covhi,  upon  good  consideration,  shall  be  impeached  or  impaired  by  c.  4. «.  6. 
force  of  that  act,  but  diall  stand  in  the  like  force  and  effect  as  the  same  would 
have  done  if  that  act  had  never  been  made. 

^  In  the  ease  In  Cowper's  Reports,  where  one  after  marriage  made  a  settle-  Settlement tufter 
ment  of  certain  premises  upon  himself  for  life,  with  remainder  to  his  wife  ^'^^^^'^0/ 
Ibr  Bfe,  with  remainder  tn  their  issue  in  tail,  and  three  years  afterwards  /ooe  and  affec 
mortgaged  the  premises  to  B.  who  was  told  there  was  such  settlement,  it  was'  'ion>  void 
hM,  that  the  settlement  was  voluntary,  and  void  as  against  the  mortgagee  ^J^^^g^^  ^ 
within  this  statute.     ChapmOM  v.  Emery ,  Cowp.  278.     So  in  Doe  v.  ilfaiiaiR^,  tiee, 
9  East,  59,  it  was  held  that  a  voluntary  settlement  of  lands  made  in  consider- 
ation of  natnral  love  and  affection,  will  be  void  as  against  a  subsequent  pur- 
^aser  or  mortgagee  fbr  a  valuable  consideration,  though  notice  of  such  pre* 
▼ions  settlement  be  given  to  the  purchaser  or  mortgagee  before  all  the  purchase 
er  mortgage  money  be  paid,  or  the  deeds  executed,  and  though  the  settler 
have  other  property  at  the  time  of  such  prior  settlement,  and  do  not  appear 
then  to  be  indebted,  and  although  there  be  not  any  fraud  in  fact  in  tlie  trans - 
netloD ;  for  the  law,  which  is  in  all  cases  the  judge  of  fraud  and  covin  arising 
ont  of  facts  and  intents,  infers  fraud  in  a  case  of  this  nature,  upon  the  con- 
•tmction  of  the  statute*    Bnt  where  a  father,  at  the  request  of  bis  son,  ex- 

T  9 


'  313  a  CHAP.   Yin.  .0^  THE  ESTATE  O^ 

the  fonner  conveyance  made  by  C«  as  being  voluntary  and 
fraudulent  against  him.    And  it  was  so  decreed* 

Mortgagee  iMH'      A  fine  and  non-claim  by  a  mortgagee  in  possession  (p),  will 
gagor  by  fr^e  not  bar  the  equity  of  redemption  (»)• 

qmA  nan  eimm* 

Nor  by  re-  And  the  rule  of  equity  (o)  is  the  same  in  case  a  recovery  be 

suffered  by  a  mortgagee  in  pos*session;  for  after  such  recovery 
suffered,  and  until  the  money  be  paid,  the  estate,  in  a  court  of 
equity,  is  still  but  as  a  security  for  the  money  lent ;  and,  after 
the  mortgage  money  is  paid,  the  mortgagee  is,  in  equity,  in 
nature  of  a  trustee  for  the  mortgagor*  , 

(«)  Stowell  ▼.  Zwekf  Plowd.  S7S.  HoUand  ▼.  HaiUniy   Garth.  414.— £<!.} 

1  Vern.  132.     Welden  v.  Dux  Ebor.  (o)  Stanhope  v.  Tkacker,  Pre.  Cha. 

Craise  on  Fines,  233.    [2  Cm.  Dig.  435.    Cro.  Jac.  593.    [Converse  as  ta 

117,  et  Tide  ante,   164,  5.    £t  vide  mortgagor,  ante,  164, 5.— £d.] 


ecated  a  mortgage  to  secnre  a  debt  dae  from  the  son  to  the  mortgagee,  this 
was  held  not  to  be  a  voluntary  conveyance  without  consideration.     Hearu  Ex 
partef  1  Buck.  B.C.  165.    Infra,  vol.  ii.  p.  655,  6. 
CoUatenOa  in        In  Cormkk  v.  Trepandf  6  Dow.  P.  C.  60  (cited  ante,  165  b,  6,  note  (N),  which 

marnagejettle'  ^^x   ^^  counsel  for  the   respondents  referred  to  tlie  case  of  Johnstone  v. 

mente   are  ©o-  "^ 

Innteers,  L  ,  then  lately  decided,  but  the  report  of  which  did  not  appear  when 

the  last  edition  of  this  work  went  'to  press.  It  was  in  that  case  stated  to  have 
been  determined,  that  when  in  a  marriage  settlement  there  are  further  limita- 
tions to  collaterals,  the  ulterior  limitations  are  voluntary,  and  are  defeated 
by  a  subsequent  sale  or  mortgage  for  valuable  consideration ;  and  notice  of  the 
setUement,  according  to  the  principal  case  and  the  whole  tenor  of  the  cases, 
will  not  make  any  difference. 

The  unreported  case  of  Johnstone  v.  L  ,  mentioned  in  this  note,^  is 

stated  in  Sug.  V.  Sc  P.  561.  570,  5th  edition,  by  the  name  o£  Johnson  v.Iia* 
gardf  and  reported  fully,  and  tlie  above  statement  confirmed,  3  Madd.  283.  It 
must  of  course  over-rule  that  part  of  PutverUfft  v.  Putcertoft^  18  Yes.  84,  which 
held,  that  a  limitation  to  brothers  or  other  relations  was  within  the  scope  of 
the  settlement,  and  therefore  not  voluntary ;  et  vide  HoUoway  v.  MUlsrdf 
iMadd.  jlep.  418.  SWatk.  Cop.  309,  4th  edit.  Ath.  Sett  183.  Rob.  Fraa. 
Conv. 
Text  confirmed,      (p)  So  in  the  case  of  a  grantee  of  a  mortgagee,  though  he  levy  a  fine,  that 

will  not  discharge  the  equity  of  redemption.  Story  v.  Windsor,  2  Atk.  631 ; 
and  in  Kennedy  v.  Daly^  1  Sch.  &  Lef.380,  it  was  said  that  a  mortgagee  cooU 
.not  by  fine  and  non-claim  bar  the  equity  of  redemption,  for  the  fine  dispbced 
nothing;  it  was  still  the  same  estate.  Et  vide  infra,  note(Q),  p.  335^  for 
the  effect  of  a  fine  by  a  disseisor  of  the  mortgagee  in  possession,  upon  the 
mortgagor. 
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A  mortgagee  (p),  if  in  possession,  may  gain  a  settlement  by  MoHgagee  may 

,  ^    _  _  ftttn  pariah  set' 

Virtue  of  the  mortgaged  estate.  tUment. 

Accepting  a  mortgage  does  not  estop  the  mortgagee  from  Mortgage  no* 
saying  that  the  mortgagor  had  no  estate  in  the  premises  mort- 
gaged (q). 

Thus  (q),  iaoovenant^  on  mortgage,  by  the  defendant  to  the  [  213  ] 
plaintiff,  to  pay  so  much,  seven  years  from  the  time  of  the 
mortgage  made,  and  so  much  yearly  out  of  lands  in  lease  to 
/.  S.  breach  was  assigned,  that  the  defendant  had  no.  estate  to 
convey;  the  defendant,  on  oyer  of  the  indenture,  pleaded  that 
/.  S.  was  tenant  for  Ufe,  and  that  the  defendant  was  seised  of 
the  reversion  in  fee  sufficient  to  convey.  To  this  the  plaintiff 
demurred  et  per  curican.  The  indenture  of  mortgage  was 
no  estoppel,  to  say,  in  an  action  of  covenant,  that  the  de- 
fendant had  no  estate^  though  in  debt  for  rent  it  is^  sed 
adjomatur* 

Producing  a  bond  or  mortgage  is  (r),  primd  facie,  good  ProducHom.  of 
evidence  of  a  debt ;  but,  it  should  seem,  it  would  not  avail  if  dence  rf  debt, 
there  were  manifest  signs  of  fraud  in  the  ob%ee  or  mortgagee ;  |„i^fXjww«i 
for,  in  such  case,  he  ought  to  be  put  to  the  proof  of  actual  if  there  be  sign* 
payment  (r)  ;  and  though  he  may  happen  thereby  to  lose  some 

(p)  The  Kvsg  against  The  Inhabit'  7i2.  54.    [Et  vide  Parker  y.Mwmng, 

it#o/C^Amii^4ni,dT.R.771.    [Et  7T^R.  oST.— Ed.] 
vide  ante,  166,  7,  note  (p).— £d;]  (r)  Piddoeky.Browm,  3  Will.  239. 

(f)  Cordinglee  t.  England,  3Keb« 

J* , > — ^ ' 

(Q)  An  estoppel  is  the  preclnslon  of  the  rightful  owner  from  asserting  liis  Mortgage  an 
title  through  some  tacit  admission  of  right,  which  he  has  acknowledged  to  ^^f^  ^^^ 
be  in  the  wrongful  tenant.  A  mortgage  mnst  certainly  be  an  estoppel  pro 
iamio ;  for  by  accepting  the  indentare,  the  mortgagee  would  Indubitably  be 
precluded  from  denying  the  escistence  or  validity  of  the  mortgage.  The  plea 
of  mil  habuit  in  tenementis  would  be  inadmissible  on  his  part,  or  on  the  part 
of  his  heirs,  executors,  administrators,  or  assigns.  But  a  mortgage  would  not 
estop  tlte  mortgagee  from  claiming  tlte  equity  of  redemption.  The  subject 
«f  estoppel  is  iuYCStigated  in  Bro.  Abr.  tit.  Estoppel,  among  the  earlier 
writers^  and  in  the  very  learned  and  useful'  Essay  on  Abstracts  (vol.  ii.  p.  205), 
among  the  modem  authors. 

(R)  Of  this  a  scrivener's  book  of  accounts  (the  scrivener  being  dead)  will      [  213  4»  ] 
be  good  evidence.     Per  Lord  Hardwicke,  in  Smartle  v.  mUiams,  cited  in 
Mionigomeriev.  Turner,  1751,  Bui.  N.P.283.    Two  unsUmped  slips  of  paper. 
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part  of  the  money  really  due  to  Urn  for  want  of  proof,  tiik  U 
but  a  just  punishment  for  the  fraud  of  which  it  is  evident 
he  meant  to  be  guilty,  and  will  be  a  proper  discouragement 
to  oAers  from  committing  the  like. 


Mmigagee  By  the  9  Ann.  c.  5,  which  requires  that  knights  of  the 

^sMJInTmay  should  have  GOO/,  per  annum,  and  every  other  member  SOOA 
maU'  ^[md'  ^^  onrnm,  it  is  enacted,  "  That  no  person  shall  be  quaBfied 
wte  at  eUc  to  sit  in  the  House  <^  Commons  within  the  meaning  of  the 
170  a,  6.]  *       ttctf  by  virtue  of  any  mortgage,  whereof  the  equity  of  re* 

demption  is  in  any  other  person,  unless  the  mortgagee  shall 
have  been  in  possession  of  the  mortgaged  premises  for  seven 
years  before  the  time  of  his  election"  (s). 


wiUi  <<I  O.U.400^''  and  ^lO.U.  SSOL"  written  thereon,  are  neither  pnh 

misaory  notes  nor  receipts,  and  therefore  may  be  received  in  evidence  on  an 

assumpsit  for  money  lent    ChUdera  ▼.  B&uhudif  1  Dow.  &  Ry .  N.  P.  C.  8. 

Mortgagee  no        (S)  It  merely  remains  to  add,  in  the  conclusion  of  this  chapt^,  tlmt  die 

Hf ^  f^  '^^^  mortgagee  has  not  any  right  to  shew  the  title  of  his  mortg'^gor.    Thus,  wliere 

two  were  tenants  in  common,  deriving  title  under  the  same  settlement,  tod 
one  sold  his  share,  but  retained  the  settiement  as  a  mortgage  for  part  of  the 
purchase  money  unpaid,  On  a  motion  against  him  by  the  other  tenant  in  com- 
mon for  production  of  the  setUement,  the  Chancellor  said  the  estate  belonged 
to  a  purchaser,  and  the  defendant  was  nothing  more  than  a  mortgagee,  end  • 
mortgaget  had  no  right  to  $hew  hU  mortgagor'i  HtU.  The  reverse  of  that  nle 
would  be  attended  with  very  dangerous  consequences  to  the  security  of  pnn 
perty.  Lambert  v.  Rogtra,  t  Metiv.  489.  Kor  can  be  compelled  so  to  de^ 
Pindar  v.  Smith,  6  Madd.  48. 
As  to  a  mortgagee  in  possession,  see  infra,  946. 
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OF  T&B  OBLIOATtON  OF  A  MORTGAGOR  (a),   &C.   TO  SEE  TO 
THE  APPLICATION  OP  HIS  PURCHASE-MONEY. 

JL  HERE  is  no  circamstance  attending  the  alienation  of  pro-  SiUuect  pr«« 
pcrty,  either  absolutely  or  by  way  of  mortgage,  that  so  fre-  '*****'• 


(A)  Tlib,  it  18  apprehended,  shoold  faare  been  mortgaobb  ;  for  a  mort-  Mortgagor 
ga^r  cannot  well  be  considered  as  a  porchaser,  nor  will  he  in  any  instance  be  *^v€r  isoMt  U 
hovad  to  tee  Us  money  applied  to  the  purposes  for  which  the  mortgagee  may  J^^H^ 
kare  bequeathed  it$  for  a  hand  bebig  appointed  by  law  to  collect  and  get 
in  the  personal  estate,  and  as  part  of  it  the  mortgage  money,  a  good  and 
sufficient  receipt  and  discharge  for  the  same  can  be  given  to  the  mortgagor 
(▼ide  post,  219.  662) ;  hot  if  the  mortgagee  shall  have  expressly  devised  both 
the  estate  in  mortgage  and  the  money  due  thereon  to  certain  tmstees  and 
tiieir  heirs,  and  shall  have  omitted  to  add  (and  which  m  fact  it  was  not  ne- 
cessary to  add)  a  clause  that  the  receipts  of  the  tmstees  should  be  good 
discharges  to  the  mortgagor,  yet  the  mortgagor  must  pay  his  money  to  the 
executor,  for  there  may  not  be  enou^  personal  estate  mthout  it  to  pay  the 
debts ;  and  even  if  the  executor  has  assented  to  the  bequest,  the  executor 
uhould  be  a  party  to  the  deed  re-conveying  tlie  estate  to  the  mortgagor,  and 
be  shoold  join  in  giving  a  receipt  for  the  mortgage  money,  tt  is,  however, 
observable,  that  where  a  mortgagee  in  possession  assigned  the  debt  and  estate 
to  trustees  for  payment  of  scheduled  debts,  and  the  purchaser  objected  to 
the  title  on  the  ground -that  he«wiis  bound  to  see  his  money  applied,  the  Vice 
Chancellor  seemed  to  be  of  that  opinion,  but  his  Honour  removed  the  ob- 
jection by  referring  to  the  generality  of  the  power  which  he  said  i|ras  equivalent 
to  an  exonerating  clause,    t  Madd.  Rep.  239.    Post,  241, 2, 3,  4,  tii  notis. 

The  preceding  observations,  however,  must  be  confoed  to  cases  where  the 
mortgagee  has  bequeathed  the  money  on  trusts  and  appointed  an  executor,  or 
died  without  a  will,  whereby  die  right  to  the  money  devolves  on  the  adminis- 
trator. If  the  mortgagor  have  notice  that  the  money  borrowed  is  settled  on 
certain  tmsts  by  a  particular  deed,  he  certainly  will  be  bound  in  equity  to 
see  to  the  application  of  his  money  on  paying  it  in,  unless  he  be  expressly  or 
impliedly  exempted  from  that  obligation  by  a  provision  in  the  trust  deed.  It 
is  therefore  essential  to  prevent  the  mortgagor  from  acqulrusg  any  knowledge 
of  the  trust.  If  however  such  knowledge  transpire,  and  there  b  not  any 
indemnity  clause  in  the  trust  deed,  or  the  trusts  are  hot  of  a  nature  to  free 
him  from  the  liability  of  seeing  his  money  applied,  the  mortgagee  cannot  be 
advised  to  pay  off  the  money  without  tlie  sanction  of  a  court  of  a  equity.  If 
the  trustees  file  a  bill  to  be  redeemed  or  foreclose,  the  mortgagor,  it  is  pre- 
sumed, would  be  allowed  or  directed  to  pay  the  money  into  court. 

It  has  lately  been  ruled,  that  an  authority  given  by  a  testator  to  his  trustees  ■ 
to  lay  out  money  on  security,  includes  in  it  an  authority  to  give  sufficient 
receipts  to  the  borrower.     Wood  v.  Uarmanf  5  Madd.  S6S. 
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quently  occasions  difficulty  and  delay  to  the  parties,  as  (ihat 
which  arises  from  the  necessity  of  seeing  to  the  application 
of  purchase-money ;  it  wiH  not  therefore,  I  trust,  be  thought 
digressive  from  the  subject  of  tlus  essi^y,  to  attempt  an  inves- 
tigation of  the  degree  and  extent  of  this  obligation.       * 

ckarf^e  0/ debts      This  question,  as  to  the  seeing  to  the  application  of  pm^ 

fSZe$  %J^  chase-money,  seems  first  to  have  occurred  between  an  heir  at; 

f*^!  **Ji(^  law  and  a  purchaser  under  a  devise  for  the  payment  of  debts 

depends  on  con-  generally,  without  the  intervention  of  any  trustee  for  the  pur- 

"V««y«  pose.    And  it  was  held,  that  if  lands  be  directed  to  be  sold  or 

disposed  of^  for  the  payment  of  debts  generally,  the  purchi^er 

is  not,  as  against  the  heir  at  law,  or  persons  entitled  to  the 

lands  after  the  debts  discharged,  obHged  to  inquire  into  the 

account  of  the  debts,  to  ascertain  whethei*  sufficient  has  been 

previously  raised  for  their  payment;  but  if  lands  lie  noto^^ 

soUdely  liable  to  the  payment  of  debts,  but  only  on  9ome  coiht 

tingency  or  conditiarii  as  ''  if  all  the  owner's  debts  cannot  be 

paid  out  of  his  personal  estate,  or  the  rents  and  profits  of  his 

la^ds,"  \t  behoves  the  purchaser  to  inquire  if  the  debts  are  sa-t 

[  915  ]    tisfied;  as  in  such  case,  if  the  fund  first  appropriated  be  sufi 

ficient,  or  if  the  fimd  charged  in  aid  has  been  incumbered 

to  the  extent  to  which  it  is  subjected,  the  lands  wiU  be  dis-i 

charged,  whatever  misapplication  ^bere  may  have  been  of  th^ 

money  (b;. 


Pvwer  to  «r-        <B)  Tlie  same  point  was  decided  in  Dicks  ▼•  Ricke,  15  Vin.  Abr.  419,  pi.  9. 

r^,  %  *M    ^^'  ^'  ^^^'  ^"■'  ^^*»  P^*  *^-  ^^^^'  *^-  ^'®»  P^'  ^-  *"^  ^  ^®"-  ^^''  ^^^*  P**  ^' 
^  persmuUty^     Post,  2S7,  8.)    Tlie  testator  there  devised,  tliat  if  it  appeared  tliat  tiis  per- 

jwf^fr  sonal  estate  slioold  not  be  safficient  to  pay  his  debts,  then  B.  his  wife,  (who 

periHmalty  is      ^^  tenant  for  life,  and  executrix)  should  have  power  to  sell  so  much  of  the 
dfficimt.   .         land  as  would  pay  the  debts.    And  it  was  held,  that  B.  could  sell  but  so  mach 

of  the  land  as  would  suffice  to  pay  the  debts ;  consequently,  that  the  debts 
must  be  first  ascertained,  and  the  Talne  of  the  personal  estate  shewn,  before 
a  sale  could  be  made ;  and  a  pnrcliaser  buying  the  estate  before  the  deficiency 
of  the  personal  asseU  was  computed,  bought  it  at  a  risk  thai  such  deficiency 
would  be  of  equal  amount  with  his  purchase  money ;  fbr  all  beyond  that  defi- 
ciency belonged  to  the  person  entitled  to  the  inheritance.  Accordingly,  by 
the  report  in  Jones,  it  was  held,  that  as  the  power  was  given  on  a  precedent 
condition,  there  ought  to  have  been  a  sufficient  averment  of  the  performance 
of  that  condition  [otherwise  the  pdwer  did  not* arise};  and  the  widow  ought 
to  have  set  forth  how  much  the  debts  were,  and  how  much  the  goods  were,  &Cn 
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But  it  -was  held,  in  the  case  first  mentioned,  that  if  the  heir  Pwrekager^er 
et  law,  or  other  person  entitled  to  the  lands,  attached  his  claim  cha^htH  J^  ' 
by  filing  a  bill  in  Chancery^  then,  whoever  purchased  after  the '  J**^ 
l)ill  Ute  pendente  purchased  at  his  own  peril. 

These  points  seem  to  have  been  agitated  in  the  Slst  yeiur  of 
the  reign  of  King  Charles  the  Second,  in  the  case  of  Culpepper. 
V.  AtUm  (a).    That  case  arose  on  a  devise  by  a  testator  in  the 
year  164;^,  whereby  the  testator  gave  to  his  daughter  R.  1000/. 
to  be  levied  out  of  monies  due  from  hi9  M^esty  from  the 
wardships  of  P.,  &a»  and  the  residue  thereof  for  his  son  T. 
ind  directed  i^t^  far  payment  of  his  debU^  his  lands  in  P.,  &c.      [  21&  ] 
should  be  sold  by  his  executors;  and  his  meaning  was,  that  if 
all  his  debts  and  the  said  1000/.  might  be  raised  as  aforesaid, 
out  of  the  rents  and  profits  of  his  land,  tenements,  and  here- 
ditaments, then  his  lands  in  P.,  &c.  should  be  conveyed  to  his 
iBon  T,  ^nd  his  heirs ;  and  the  testator  made  N«  C*  ^d  H*  C« 

(a)  tCa.  Chan.  115.  tSf. 


^t  the  court  migfal  judge  whether  the  conditioii  was  really  performed       P.  215* 
or  not.  '  cotUhaud, 

It  it  here,  however/ necessary  to  apprise  the  ttndent  that  a  distinction  CoRfra>  i/'leiMle 
eiMti  In  these  cases  between  a  mere  power  given  to  trustees  or  executors  to  ^fj^^^^ 
laise  as  nrach  money  by  sale  of  the  real  estate  as  the  personal  estate  shall 
prove  deficient  in  paying  *the  debts  and  legacies  of  the  testetor,  and  an  actual 
estate  devised  to  trustees  for  that' purpose.  In  the  former  case  the  power  (aa 
the  preceding  observations  evince)  does  not  arise,  unless  the  personal  estate 
he  actually  deficient;  that  circumstance,  therefore,  Is  essentially  requisite  to 
tibe  valid  execution  of  the  power,  and  the  purchaser  or  mortgagee  must  at  his 
peril  ascertain  the  deficiency  (the  evidence  of  which  he  should  always  keep 
hi  bis  possession  to  substantiate  his  title) ;  and  he  must  do  this  notwithstending 
the  trust  be  for  payment  oi  debts  generally,  or  the  will  contain  a  clause  that  v 

the  receipts  of  the  executors  or  trustees  shall  be  good  discharges,  or  that  th^ 
purchaser  or  mortgagee  shall  not  be  bound  to  see  his  money  applied.  In  the 
htter  case,  the  prevailing  opinion  of  the  profession  is  (for  there  is  not  any 
express  authority  deciding  the  point),  that  the  purchaser  or  mortgagee  will  not 
be  bound  to  Inquire  whether  the  real  estate  were  wanted  dr  not.  fiutl.  Co* 
Iittt90b.  a.xiv. 

Vnm  this  view  of  the  subject  it  will  be  always  advisable  to  add  a  clause 
to  the  trust  empowering  the  trustees  to  sell,  not  only  that  the  purchaser  or 
BMirtgagee  shall  be  exonerated  from  seeing  to  the  application  of  his  money, 
but  also  that  he  shall  oe  discharged  from  the  obligation  of  inquiring  whether 
the  personal  estate  has  been  colle<;ted  and  applied,  or  whether  the  money 
{Mhranced  is  wanted  for  the  purposes  of  the  trust. 
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his  executors;  and  thriee  or  four  JitufB  after>  he  by  lease  and 
release  convejred  the  lands  in  P.,  &c.  to  N.  C,  and  H.  P.  to 
pay  his  debUf  and  died.  T.  who  wAs  his  hdr  at  law,  exhi- 
bited his  bill  to  be  refieTed^  and  to  have  the  land  in  P.  sup- 
posing there  was  sufficient  to  pay  all  without  sale  of  P.,  &c. 
Cross  faSHs  were  exlubited.  Three  praits  appear  to  have  been 
dedded  material  %o  the  present  questicMi* 

Bar  adUUd  .  let  Hiat  when  lands  ore  appointed  or  cimreyed  to  pay  debts^ 
fmd,  die  b^  is  entitled  to  have  the  lands  after  the  debts  paid. 

P^diMtr  nil-  .  £dly.  That  a  purchaser  buying  the  lands,  under  such  general 
«wz,  and  pay  appointment  or  conveyance,  is  hot  concerned  whether  there  be 
l^%3uo'  suffldent  or  not;  and  if  he  buy  and  pay,  though  there  be 
Mend  to  «/-  sufficient  to  pay  the  debts,  yet  he  shall  hold  the  lands  against 
jtrjfcinrctf  of     the  heir,  and  the  heir  must  take  his  remedy  against  the  trustee. 

Ahd  so  if  Ae  matter  rest  in  account  between  the  heir  and 
trustee,  his  purchase  is  safe,  though  the  money  be  mis-spent 
by  the  trustee. 

Ci^rtt,  \Um         Sdly^  That  Us  pendens  between  the  heir  and  trustee  to  have 

,  pendente,  6«-  .        /«  .  .        •     i  •  i  i       ^        i» 

.  iween  heir  and  an  account,  IS  sufficient  notice  m  law  without  actual  notice  ot 

^«w«;  M  iT'  ^^  ^^^ ^^) >  ®^  *^**  ^  ^®  purchase,  it  is  at  his  peril.  Though 
Mis  loere)^  if  m  the  event  of  that  suit,  it  fells  out  that  the  debts  were  paid 

there  wom  nooc-  .  ^  • 

coMum  for  sale,  when  he  purchased,  or  that  there  was  sufficient  of  bis  personal 

estate  to  pay  his  debts  without  sale,  the  heir  will  recover  against 
ike  purchaser ;  but  if  it  falls  out  that  there  was  a  necessity  to 
sell  them,  then  the  purchaser  is  safe.  But  such  dependenee 
of  suit  must  be  real  and  not  collusive. 

Another  report      The  same  case  is  again  reported  by  the  same  reporter  (6), 
^v.  A  "ton?*^'    and  the  wiD  stated  thus :  Sir  T.  C.  by  hfa  will,  dated  29th  Fe- 

bruary,  1642,  devised,  that  if  all  his  debts  might  be  paid  out 
of  his  personal  estate,  or  out  of  the  rents  and  profits  of  his 
lands,  then  his  trustees,  who  he  recited,  to  be  estated  in  his 
lands  in  trust,  should  convey  his  lands  to  his  son  at  his  age  of 

(b)  2  Ca.  Chan.  JJl.     «1  Car.  «.      this  reign  arc  dated  from  the  y«r 
[The  statutes  and  law  proceedings  of     1648-9. — Ed."] 


(C)  As  to  this  point,  see  infra,  541,  et  9eq. 
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tventy-one  yeara,  and  receive  l&e  profite  in  tlie  mean  titase^  and 
made  them  exeoutorsi  and  died^  It  is  fiutfa^  istated^  that  di^ 
bin  WB8  eidbibited  by;  the  Bon,  in  16S6,  but  was  not  proeecated 
fbr  many  yean^  and  tiiat  it  was  grounded  on  the  wiO,  which,  m 
trudi^  WOM  revoked  by  the  deed  nude  in  the  March  following) 
whereby  Ae  lands  were  conveyed  to  Ae  trustees  and  their  heiri 
to  fidl^  to  pay  the  testator's  debts;  fer  by  die  vnD  the  ezecutom 
had  only  ah  authority  to  sell,  and  that  of  two  parts.;  by  die 
deed  th&y  had  die  estate  not  only  of  two  parts^  but  of  th* 
whole;  and  there  were  other  variances  in  the  trusts  limited  in 
die  win  and  in  the  deed.  That  another  bSl  was  exhibited  in 
1660,  and  a  third  bill  afterwards*  A  stranger  who  had  notice 
of  die  deedj  but  was  not  acquainted,  widi  the  will^  had  pm> 
chased  the  estate*  And  it  was  conveyed  to  him  by  lease  and 
release^  iii  1661,  for  a  AiU  consideration;  and  die  porohaselP 
was  a  party  to  die  laist  bilL  The  cause  was  heard  before  Lord 
Chancellor  Aatfy.  And  it  is  stated  that  divers  things  w^re 
agreed  and  resolved. 

1st.  That  by  the  trust  m  the  will  to  sell,  die  purchaser  did 
purchase  ai  his  own  peri]^  {/*  the  personal  estate  and  profitid 
of  die  land  recdvedwere  suffici^it,  and  afterwarda  became 
insufficient 

Sdly.  But  {f  the  trust  were  as  in  the  deed,  die  purchaser  Fint  tnui  u 
was  safe ;  for  die  vendor  was  liable,  not  the  purchaser.    K  the  ^^^purcSalwr 
conveyance  were  to  sell  to  pay  debts ,  it  pertained  not  to  the  «aeoiMr«M. 
purchaser  in  such  cases  to  inquire  if  the  debts  were  satisfied, 
especially  when  no  schedule  of  debts  was  made  to  ground  his 
inquiry  on,  else  no  such  tmst  could  ever  be  executed* 

3dly.  But  in  this  case  the  heir  (who  was  entided  to  the  lands 
after  sufficient  was  jraised,  to  have  the  lands  by  a  trust  implied, 
and  a  trust  resulting  on  contonction  of  the  trust,  though  not 
expressed)  did  attach  his  cbim  by  exhibiting  his  bill,  and  then 
no  man  ndgbt  purchase  after  the  bill  lite  pendente.  And  wheii 
the  bill  Was  exhibited  against  the  trustee,  it  would  bind  him 
and  all  claimants  under  him  pendente  Ute, 
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Pwrihtm  If  a  trust  be  created  for  the  payment  of  scheduled  debts,  thd 

bound  to  9ieku  _  .  ,  i  .         n     u 

mmey  applied  purchaser  IS  not  concerned  to  see  that  no  more  is  sold  than 
m^^M^ debts  ^^^  i^  sufficient  to  pay  the  debts  (c).  ThuS|  where  S.  the 
6«<^«o*  pniw  plaintiff's  father,  did,  in  April  1666,  convey  several  manors 
bebig  eoid  thm  and  lands  to  B.  and  C.  deceased,  and  E.  and  their  heirs,  until 
i£n\for^l^  they  had  raised  by  sale  or  profit  sufficient  to  ^pay  the  debts  in 
dumt^l^tnut  ^  schedule  to  the  deed  of  trust  annexed,  amounting  to  1061/., 
ore  to  he  paid  and  also  to  pay  1500/.  to  D«  in  case  he  conveyed  an  estate 

according  to  articles  made  between  him  and  S* ;  and  after  pay- 
ment of  the  debts,  and  the  1600/.  and  aU  charges  relating  to 
the  trust,  the  trustees  were  to  stand  seized  of  the  remainder 
of  the  lands  unsold  to  the  use  of  the  testator -s  son  in  tail,  with 
remainders  over.  The  trustees  entered  and  undertook  the 
trust,  and  sold  to  E*  and  F.  certain  part  of  the  lands  for  1500/., 
9nd  to  certain  other  persons  other  parts  for  772/.,  and  so  raised 
by  sale,  in  all,  2272/.,  and  afterwards  they  con-veyed  other 
lands  to  K.  and  L.,  wluch  was  mentioned  to  be  in  considera- 
tion of  840/.,  but  no  money  was  actually  paid,  and  the  convey- 
ance to  them  was  only  in  trust  for  B.  (the  trustee) ;  and  as 
touching  the  1500/.  to  be  paid  to  D.  he  could  not  make  a  good 
title,  and  so  the  purchase  was  broken  off;  and  instead  of  pay- 
ing the  1500/.  for  him,  there  was  a  decree  made,  in  167S,  that 
D.  should  pay  to  the  trustees  800/.,  being  part  of  the  pur- 
chase-money that  S.  had  advanced  in  his  life-time,  which  800/« 
was  accordingly  paid ;  so  that  the  trustees  had  received  3^5/., 
whereas  die  [Schedule  debts  amounted  but  to  1061/.,  and  the 
receipts  and  payments  were  all  indorsed  on  the  deeds  of  trust; 
and  after  this  B.  (the  trustee),  m  1679,  owing  2001.  by  bond 
to  R.  he  lent  him  200L  more,  and  thereupon  B.  and  K.  and  L. 
(his  trustees)  made  a  mortgage  to  R.  of  the  lands  conveyed  to 
them  in  trust  for  B.  for  securing  the  400/.  and  interest,  and 
delivered  to  him  the  deed  of  trust,  by  which  he  had  notice 
that  the  trust  was  only  for  payment  of  the  schedule  debts, 
which  amounted  but  to  1061/.  and  the  1500/.  to  D.,  and  had 
also  notice,  by  the  indorsements,  t^at  the  trustees  had  raised 
by  sale  before  the  conveyance  to  K.  and  L.  2275/. ;  but  it  did 
not  thereby  appear  whether  D.*s  1500/.  was  to  be  paid  or  not 

(/)  Spaiding  ?.  SAo/mcr,  1  Vern.  301, 
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R/s  mortgage  was  hdd  to  be  good  (e)  ;  for,  per  Curtain^  if 

viore  be  sold  than  is  sufficient  to  pay  the  debts,  that  shaU  not      [  S19  ,] 

twm  to  the  prejudice  of  the  purchaser ^  for  he  is  not  obliged 

to  enter  into  the  account;  and  the  trustees  cannot  sell  just  so 

much  as  is  sufficient  to  pay  the  debts ;  and  it  was  observed 

that  the  trust  was  not  only  for  the  payment  of  debts,  but  also 

to  pay  the  trustees  their  costs  and  charges.    It  was  then  said 

for  the  plaintiff,  that  2002.  of  the  money,  on  R/s  mortgage, 

foas  not  advanced  upon  accottnt  of  the  trusty  but  was  a  debt 

owing  by  B.  (the  trustee),  and  therefore  ought  not  to  be  charged 

on  the  trust  estate.    Sed  non  allocatur* 

But  it  seems  that  if  trustees,  for  payment  of  debts  and  lega-  ^  ^f"^^. 
eies,  once  raise  money  suffident  for  the  purpose,  the  creditors  tken^  eredUw 
and  legatees  have  no  &rther  hen  on  the  lands  ;  but  if  the  mo-  j^„^  ^f,  farther 
nies  be  misapphed,  they  must  resort  to  the  trustees  for  their  '^^^^^. 
sadsfaction.    Thus,  where  a  man  limited  an  estate  to  trustees  aypiy  fumd. 
for  payment  of  debts  and  legacies  (c{),  the  trustees  raised  the 
whole  money,  and  the  heir  prayed  to  have  the  land,  and  this 
was  opposed,  because  the  trustees  had  not  applied  the  money, 
but  converted  it  to  their  own  use,  so  that  the  debts  and  lega- 
cies  remained  unpaid.   But  it  was  resolved  that  the  heir  should 
have  the  land  discharged,  and  the  legatees  should  take  their 
remedy  agwist  the  trustees,  for  the  estate  was  debtor  for  the 
debts  and  legacies,  but  not  for  the  faults  of  the  trustees,  and 
therefore  was  only  liable  so  long  as  the  debts,  &c«  shotjd  or 
might  be  paid ;  and  where  the  land  had  borne  once  its  burthen, 
and  the  money  was  raised,  it  u)as  discharged;  and  the  trustees 
liable. 

It  appears  also  to  be  a  settled  rule,  that  if  lands  be  con-  Ptr«*  truH  to  / 

-*,,  ,,  -  ,-  ,.  j/»i»       pay  debti  geni- 

veyed,  devised,  or  appomted,  to  be  sold  or  disposed  ot,  tor  rJhf^ptrckater 

.  diadu!rged* 

(d)  Anon*  iHieh.  1689,  in  Bomo  Pro*  736,   thoagh  that  case  may  be  con- 

cermn,  Salk.  154,  pi.  1.     [Cited  by  sidered  as  over-ruled,  6  Ves.  654,  n.— 

Mr.  Hall,  and  recognized  by  Barpn  £d.] 
Graham,  in  OsMfod  y.  Hardmony  5  Yes. 

CE)  And  the  Lord  Keeper  (Oailford)  said,  that  where  lands  are  to  be  sold 
for  payment  of  particular  debts,  the  purchaser  must  take  care  to  see  his 
money  righUy  applied ;  and  if  the  debts  are  not  paid,  that  is  such  a  breach 
of  trust  as  will  affect  the  purchaser.    Vide  Report,  l  Vern.  S03. 
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Pmfmetit  to  ex'  the  payment  of  debts  genetttlfy,  whether  the  trust  beefl^tecl^ 
s!^S!i!nb4  through  the  medium  of  a  direct  eonveyanee  to  trustees  to  pajr 

debtsj  or  by  way  of  charge,  or  ot  power,  the  purduser  or 
mortgagee  is  not  bound  to  see  to  the  application  of  the  money; 
the  lands  are  discharged  on  payment  of  die  mcmey  into  the 
hand  the  law  appoints  to  receive  it,  and  the  persons  beneficially 
interested  therein  must,  H  flieve  be  any  de&ult  in  the  appU- 
cation,  take  their  remedy  against  the  persons  receiving  the  mo- 
ney* The  earliest  case  that  I  have:  met  with,  in  which  this 
question  dliectly  occurs,  is  that  of  JSHSoti  v.  Merrynum{e)i 
[  SSO  ]  although  there  are  previous  dicta  to'  that  efifect  in  tiie  pre- 
ceding cases.  But  the  rule  is  stated  in  this  case,  as  univer-' 
saHy  acknowledged,  in  respect  of  lands  j^ven  to  be  sold  for 
payment  of  debts;  and  die  case  of  a  charge  is  thereby 
adjudged  to  £blU  within  the  wmeprincipk. 


'm^u^^^JP  ^^ *^  ^"^*  ^*  being  indebted  to  seversJ  persons  by  bond, 
imd  I  charge  and  likewise  by  rimdb  contract,  made  his  will,  and  in  the  be-^ 
the  pmtent  <tf  gimaiHg  of  it  said,  '^  my  will  is,  that  off  nty  debts  be  pmd^  and 
iWto'fVS"  I  d^  charge  iJl  my  lands  with  the  payment  thereof  {"  then  came 
S*  loMdT^  ^  clause  upon  which,  together  with  the  other  circumstances 
$€€  M§  numey  of  the  case,  the  present  question  was  determined.  ^*  Itenh  I 
^'^^'^  give  aH  my  real  and  personal  estate  to  B.  to  hold  to  faim,  his 

heirs,  e3iecut<»rs,  administrators,  ai)d  i^ssigns,  chargeable  nerer** 
fheless  with  the  payment  of  all  my  debts  and  legacies  ;*'  of  tbis 
will:  he  mad^  B*  executor.  The  testator  died  in  17d4>;  B. 
prov^  th^  willi  and  in  that  year  sold  a  freehold  estate,  and 

(e)  Barnard,  Rep.  Eq«  78. 1734* 


Charge  ^debU      (F)  It  was  formerly  thought  oUierwbe.  .  In  an  anonymona  cage  in  Moseleyi 

thai  purpote.      porchaaer  ihali  be  bound  to  see  to  the  application  of  hit  purchase  money  if  ^ 

debts  be  only  charged  on  the  estaite ;  but  Lord  Camden,  C.  was  of  a  different 
opinion  b  Walker  v.  SmaUwcod,  Amb.  676, 686,  cited  post,  f94p  And  the  pre* 
sent  Lord  Chancellor  Eldon,  in  a  note  to  Jenkma  v.  HUee,  (6  Yes.  65%,  n.(a) ) 
is  reported  to  ha?e  said,  that  it  had  been  long  settled,  that  where  a  man  by 
deed  or  will  charges  or  orders  an  estate  to  be  sold  for  payment  of  debts  gene- 
rally, and  then  makes  speeide  disposttlons,  the  pnrdiaser  would  not  be  boiHKi 
to  see  to  the  iqiplkatioB  of  his  money ;  it  was  just  the  same  as  if  the  specific 
beqaeeU  were  oat  of  the  will 
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afterwards  Bold  several  «states^  both  freehold  and  leasehoLL, 
This  win  was  recited  in  the  purchase  deeds,  and  to  one  of  them 
a  creditor  of  the  testator^s  was  a  subscribing  witness*  The  lands 
irere  sold  in  the  neighbonrhopd  by  outcry*.  At  the  time  of  the 
sales  the  creditors  lived  in  the  town  where  B.  lived,  or  within 
three  or  four  miles  of  it  During  all  this  time,  and  tift  the 
year  1730,  the  creditors  went  (m  regularly  receiving  .their  inte- 
rest of  B.  B.  was  a  solvent  man  till  1732,  and  then  he  be-: 
came  a  bankrupt  In  17^  the  creditors  filed  a  bill  against  tho 
purchasers  of  the  lands,  the  executor,  and  the  assignees  luidec 
his  conmussion,  in  order  to  have  a  satisfaction  of  their  debts 
out  of  these  lands,  which  were  sold  by  B.  And  his.  Honoun 
was  of  opinion  that  they  were  not  entitled  to  relief.  He  wSi^ 
it  was  true  that  the  words  in  the  will  did  not  amount  to  a  de- 
vise of  the  lands  to  be  sold  for  payment  of  debts,  and  only 
imported  a  charge  upon  them  foi:  that  purpose.  However,  thia 
was  such  a  devise  as  was  within  the  meaning  of  the  statute  oi 
fraudulent  devises,  and  interrupted  the  descent  to  the  heir  at  ^ 
law*  His  Honour,  after  considering  the  case  as  to  the  lease-  .  . 
holds,  said,  he  would  consider  the  other  sales  upon  the  general  [  ^^1  1 
rules  of  the  court  The  general  rule  was,  that  if  a  trust  di-  GtnendruU  « 
rected  land  shoijd  be  sold  for  the  payment  of  debts,  generally,  a^hedMUddtbts^ 
the  purchaser  was  not  bound  to  see  the  money  was  rightly  ap- 
plied. On  the  other  hand,  if  the  trust  described  that  lands 
should  be  sold  for  the  payment  of  certain  debts^  mentioning 
in  particular  to  whom  those  debts  were  owing,  the  purchaser 
was  bound  to  see  that  the  money  was  applied  for  the  payment 
of  those  debts.  The  present  case,  indeed,  did  not  fall  withia 
either  of  those  rules ;  because  here  lands  were  not  given  to  be' 
sold  for  the  payment  of  debts,  but  were  only  charged  with  such 
payment  (/)•     However,  the  question  was,  whether  that  cir- 

{f)\ide  NewtmmY.Jokntont  iVeni.  to  I.  S."  and  held  by  the  Lord  Chan« 

45,  one  def  ised  **  My  debts  and  le-  eellor,  that  this  shovld  amonnt  to  a 

gaciea  being  first  dedocted,  I  devise  devise   to  sell  for   payment  of  hi» 

all  my  estate,  both  real  and  personal,  debts  (F  2). 


(F  S)  Et  vide  S«  P.  SkaJkriM  ▼.  Hndm,  5  Ves.  756.  In  Cliford  v.  LewiSf 
6  Madd.  $S,  a  testator  began  his  will  thos :— <<  I  will  and  direct  that  my  jost. 
debts,  fnneral  and  testamentary  expences,  be  paid  and  satisfied,"  and  then, 
proceeded  to  dispose  of  his  real  and  personal  estate.     On  this  a  questioa 
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cumstailce  made  any  difierence  t  And  his  Honoor  was  of  opn 
nion  that  it  did  not.  And  if  such  a  distinction  was  to  be  made, 
the  consequence  would  be,  that  whenever  lands  trere  charged 
with  the  pajrment  of  debts,  generally,  they  cotdd  il^ver  be 
discharged  df  the  trust,  without  a  suit  in  that  court,  which 
would  be  extremely  Inconvenient.  No  instance  had  been  pro- 
duced to  shew,  that  in  any  other  respect  the  charging  lari& 
with  the  payment  of  debts  differed  from  the  directing  them  to 
be  sold  for  sufih  a  purpose,  and  therefore  there  was  no  reason 
that  there  should  be  a  difference  established  in  this  respect. 
The  only  objection  that  seemed  to  be  of  weight,  with  regard 
to  this  matter,  was,  that  where  lands  were  appointed  to  be 
sold  for  the  payment  of  debts,  generally,  the  trust  might  be 
said  to  be  performed  iis  8o6n  as  the  lands  were  sold;  but  where 
they  were  only  charged  with  the  payment  of  debts,  it  nught 
be  said  that  the  trust  was  not  performed  till  those  debts  were 
discharged,  and  so  far  indeed  was  true,  that  where  lands  w^re 
charged  with  the  payment  of  annuities,  those  lands  would  be 
Lmdi  mode  a  charged  in  the  hands  of  the  purchaser,  because  it  was  the  very 
muhfytnusteon^  purpose  of  making  the  lands  a  fund /or  that  payment,  that  it 
heo!L%f*mu^^  ^^ould  be  a  constant  and  subsisting  fund;  but  where  hmds 
^AoMT  (o).        yrere  not  burthened  with  such  a  subsisting  charge,  the  pur- 


arofe,  whether  the  expression  "with  which  the  testator  had  eommeoced  BM  will, 
imported  a  general  and  primary  purpose  that  the  payment  of  his  debts, 
funeral  and  testamentary  expences,  shoold  precede  the  subsequent  dispoii- 
tiong  which  he  made  of  his  .property.  The  Vice-chancellor,  in  ddiveriog 
his  judgment,  obsenred,  that  in  Findi  v.  HatterHey,  the  will  began  thus :  ^ 
**  First,  J  direct  that  my  debts,  &c  be  paid."  InLee  ▼.  Warrmgtifih  ^^  ^^^ 
primis,  I  direct  my  debts  to  be  pald.^  Both  these  wills,  his  Honour  thoagbtr 
might  be  read  thus :— <<  In  the  first  place  I  direct  my  debts  to  be  paid."  The 
iestator,  in  the  case  before  hun,  had  in  fact  in  the  jlrsf  phee  directed  his  debts 
to  be  paid,  and  therefore  the  Vice-Ghanoellor  cftuld  not  attribute  to  this  tes- 
tator a  different  intention,  because  in  ^he  form  of  a  different  expressUm  be  bad 
not  remarked  that  it  was  in  the  first  place.  6  Madd.  33,  where  the  leading 
cases  on  the  subject  are  cited. 
To  exfmeraU  (G>  In  the  case  of  ITynii  ▼.  WiUmme,  5  Ves.  135,  the  question  was,  whether 
charge  of  on-  *^  ****'*  ^^  *  general  charge  of  debts  followed  by  the  bequest  of  an  annoityi 
wntytpurchaur  the  purchaser  would  be  liable  to  see  his  money  applied?    And  it  was  argued 

fnuet  tee  hie     ^t  the  bar,  that  as  the  estates  in  question  were,  under  the  will,  liable  to  debts, 
mof^ey  appUed  i  ^  '  . 

in  payment  of    **^  coneiet  but  thilt  the  purchase  money  of  the  defendant  might  have  been  ap« 

debts.    Semb,     plied  to  the  payment  of  the  debts,  which  were  paramount  the  annuity.   And 

it  th6  purchase  money  were  so  applied,  the  defendant  had  a  right  to  consider 


tHE  APPLICATION   OF  MONEY.  222 

chaser'ought  not  be  bound  to  look  to  the  application  of  the 
money^  and  that  seemed  to  be  the  true  distinction. 

The  subject  again  occurred  in  the  case  oi  Smith  v.  Guy  on  (g) ;  But  if  lands  are 
there  the  testator  ordered  his  copyhold  estate  to  be  soldy  and  ^umey  appro- 
the  money  arising  therefrom  to  go  into  the  mass  of  his  personal  ^^f^uUy 
estate,  and  then  ordered  his  personal  estate  {subject  to  his  jntrciuuer  ex- 
debts)  to  be  divided  ipto  four  parts,  one  fourth  part  to  A.  [an- 
other fourth  part  to  B* — Ed.']  and  the  remaining  two  fourth 
parts  to  secure  the  payment  of  certain  annuities  given  by  the 
will.    The  question  was,  whether  the  purchaser  was  bound  to 
look  to  die  appUcation  of  his  purchase  money.,    Et  per  Lord 
Chancellor  Thurlow,  the  purchaser  is  a  mere  stranger,  and  is 
not  bound  to  look  to  the  appUcation*     Where  the  estate  is  to  Esiate  to  be 
be  sold  and  a  specific  sum,  as  5L  to  be  paid  to^.,  the  pur-  paxdto  A.  pur-] 
ehaser  must  see  to  the  appUcation ;  btit  where  it  is  to  be  sold  ^^^idTcov^ 
generally  J  he  is  not;  trai^»o6«MW 

*  m 

The  same  general  doctrine  had  been  laid  down  by  the  late 
Sir  Thomas  Sewel,  when  Master  of  the  Rolls,  in  a  case  of 
7)snant  y.  Jacksanj  and  Cotton  v.  EveraU{h),  the  10th  of  Fe- 
bruary, 1774,  and  he  cited  in  support  of  it,  Langley  v.  Lord 
Oxfordy  the  11th  of  May,  1748;  it  was  also  adopted  by  Lord 
Kenyon,  upon  a' re-hearing  of  the  last  cause  (i). 

(js)  1  Bro.  Ch.  Ca,  186.  (ik)  1  Bro.  Ch.  Ca.  186,  n.  t. 


himself  discharged.  Bnt  the  Master  of  the  Rolls  said  he  conld  not  enter  into 
that  witliOBt  a  very  bnrthcnsome  account  of  all  the  estates  of  the  testator ; 
what  part  was  sold ;  their  valne.:  the  application  of  every  sum  paid  by  the  de- 
▼iaee  of  the  estates  in  exoneration  of  the  debts  of  his  father  (tlie  testator) ;  to 
aee  whether  the  defendant  conld  avail  himself  of  that  point,  which,  from  cer- 
tain letters  produced  in  the  cause,  his  Honour  conld  hardly  suppose ;  he  believed 
tlMse  debts  were  discharged  by  the  devisee ;  therefore  he  did  not  think  the  de- 
fendant had  a  right  to  call  for  an  accoont,  which  he  believed  would  not  be  to 
hia  advantage,  and  wonld  be  attended  with  an  enormous  expence ;  he  would 
not  direct  an  account  then,  but  wonld  hear  the  defendant's  counsel  on  it, 
If  he  choose ;  npon  which  the  defendant  gave  np  the  point. 

(H)  That  is,  from  any  farther  liability  than  seeing  his  money  invested  in  a 
land  of  sufficient  durability,  for  the  regular  payment  of  the  annuity,  such  as 
10  goremment  or  real  securities. 

(I)  For  these  cases  of  Tentani  ▼.  Jackson^  Cotton  ▼.  Everall  or  Eberall,  and 
LoMgUy  v.  (ktfvrdf  and  other  manuscript  cases,  see  the  Third  Volume. 

Vol.  I.  U 


\ 
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AMtnm*  /or         The  reason  on  which  this  rule  is  founds,  is  given  in  Ae 
rule.  second  resolution,  in  the  case  of  Culpepper  v.  A^Um^  before^ 

mentioned,  as  it  is  reported,  2  Chan.  Ca.  221,  and  more  for- 
cibly in  tiie  case  of  EUhU  v.  Merrymcm  {ij,  namely,  ^^  that 
otherwise  tiie  lands  could  never  be  discharged  of  the  trust, 
without  a  suit  in  Chancery,  which  would  be  extremely  kieoiir 
venietaJ"  ''  It  is  a  resolution  in  support  of  the  trust*  that  the 
estate  may  be  sold  {i)/* 

[  223  ]         But  the  above  rule  admits  of  several  exceptions. 


u  A.  Thus,  in  the  case  of  Ithel  v.  Bean  (Q,  which  watf-a^  derA^^ 
who  mm-igagu  lands  by  a  father  to  a  son,  subject  to  ihe  paj^meiti  nf  debtij  a 
ur^^iiS^aiJi^  question  arose,  whether  a  creditor,  Ho  whdtet  iike  wm  had  mort- 
%J^Sf\i^M  S^S^  these  lands,  should  retain  tbemby  way  <tf  security  for 
(k).  his  own  debt,  as  well  for  the  old  debt  as  for  the  money  lately 

advanced.    Lord  Hardwicke  admitted  the  general  rule  abova 
stated,  where  no  schedule  of  the  debts*  but  said  this  rule  was 
never  carried  so  far  as  to  put  it  in  the  power  of  the  devisee 
in  trust,  or  the  heir  at  law,  who,  in  the  Court  of  Chancery,  is 
considered  as  a  trustee,  to  favor  one  creditor,  which  would  be 
the  consequence  if  this  was  allowed.    And  his  Lordship  al- 
lowed the  mortgagee  die  principal  and  interest  of  the  money 
he  advanced  to  the  son,  but  said,  as  to  his  old  debt,  he  could 
not  be  put  in  a  better  condition,  but  must  come  in  pari  passu 
with  tiie  rest  of  tiie  creditors.  And  his  Lordship  distinguished 
this  case  firom  tiiat  of  an  executor,  who,  having  power  to  .ad- 
ExeaUor  may    niinister  the  assets,  and  the  legal  estate  in  him,  may  sell  a  term, 
hu  Undtht^  *"^^  *^^  vendor  retain  it»  and  this  even  to  satisfy  a  debt  of  his 
(i^X  own :  but  thai  was  owing  to  the  legal  power  of  the  executor 

over  the  assets,  upon  which  the  court  would  not  break  in. 

(t)  Snpra,  ««0.  (I)  l  Ves.  fl6. 1748.  [&  C.  I  Vkk> 

(fc)  Per  Lord  Hardwicke,  in  the      ISt.— fill.] 
case  of  Uoyd  v.  Baldwin^  infra,  t27. 


(K)  Thif  case  does  not  teem  mach  in  point.    ' 

(L)  Seeus  if  the  pnrcliaser  or  mortgagee  coUnde  with  the  execntor,  t  Vera* 
616 ;  and  see  the  tabject  amply  diiciused  in  a  preceding  note,  page  lOt, 
note(P), 


And  in  the  last  case^  Lord  Hardwkke  said^  that  it  had  never  Devisee  in 
been  held,  that  if  a  devisee  in  trust  mori;gaged  to  a  creditor  of  inf/o^L^o^ 
his  own,  for  satisfaction  or  security  of  that  debt,  such  mort-  ^Ji,7rlSn'* 
ffafiee  haying  notice  of  the  trust,  should  retain  the  estate  2ajid<  for  debt 

^  .  due  from  testa' 

against  the  creditors  under  that  trust;  or  if  he  mortgaged,  tvr. 
wUh  notice  by  way  of  securing  the  debt  of  the  testator,  it 
altered  not  the  case;  for  the  estate  was  a  security  in  the  hands 
of  the  trustee  before,  and  it  only  operated  to  change  the  course, 
which  the  court  would  not  su£fer  the  trustee  to  do,  considering 
it  as  a  firaud  to  give  the  preference  to  one  creditor,  which  the 
kw  had  not  estabHshed^  nor  would  that  court  allow. 

Another  exception  to  the  last  rale  is,  where  the  trustee  or  Themgh  geiurai 
heir,  or  person  to  sell  or  dispose,  is  called  upon  in  a  court  of  ^ex^^^es  puA 
eqmty  to  execute  the  trust;  for  thereby  the  execution  of  the  ^,haeer from  see- 
trust  is  taken  out  of  the  hands  of  the  trustee  to  be  executed  applied  before 

,      .,  ,  ntU  5y  creditor 

by  the  court.  for  payment, 

4  yet  it  does  not 

rfter. 

A%  devised  his  estate  to  his  son  B.,  charged  with  the  pay- 
ment tif  debts  (m).  B.  afterwards  made  his  wiD,  and  devised 
to  C.  his  wife»  charged  with  the  payment  of  his  debts.  A  bill  [  ^4  ] 
was  filed(»)  by  bond  creditors  of  A.  and  B.  for  satisfiEu^lion  of 
their  debts  out  of  the  personal  and  real  estates.  B*  having 
mor^aged  part  of  the  estate  to  L.,  he  was  made  a  party ;  and 
after  he  (L.)  and  C.  had  put  in  their  answer,  they  joined  in  a 
sale  of  the  estate  to  Y.  One  question  was  as  to  the  validity 
of  the  foi^pendenie  Bie.  It  was  argued  for  the  plaintiff,  from 
ihe  inconvenience  of  the  creditors  bringing  such  a  bill,  if  the 
trustee  could  sell  after  bill  filed.  It  was  said,  that  the  exe- 
cution of  the  trust,  upon  filing  the  bill,  was  in  the  hands  of 
the  court,  and  that  the  trustee  had  submitted  to  it  by  her 
answer*  On  the  other  side,  it  was  contended,  that  no  such 
-inconvenience  would  arise,  but  rather  an  advantage,  to  the 
creditors,  by  having  an  early  and  less  expensive  sale  than 
under  a  decree,  and  before  a  Master.  That  if  the  sale  was 
unfair,  that  would  be  a  sufficient  ground  to  set  it  aside,  but 
none  other  would.  That  such  a  sale,  before  bill  filed,  would 
be  binding  upon  the  general  creditors,  and  ought  to  be  so  after 

(«)  1768.  («)  ITattff-  T.  amaOMtd,  Amb.  676. 

U2 
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biQ  filed.  That  the  court  permits  many  transactions  to  dter 
people's  rights  after  bill  filed,  as  third  incumbrancers,  to  bring 
in  a  first  incumbrancer.  Sedper  Lord  Camden,  Chancellor. 
This  is  a  very  material  case  in  point  of  precedent.  The  ques- 
tion is,  where  there  is  a  bill  by  creditors  for  sate  of  an  estate 
to  pay  debts,  and  all  the  parties  have  put  in  their  answers,  and 
submitted  to  the  jurisdiction,  whether  the  heir  at  law,  or  de- 
visee, can  sell  without  the  privity  of  the  court  or  t}ie  creditors? 
The  creditors  have  a  right  to  call  on  the  heir,  or  devisee,  to 
execute  the  trust;  and  though  this  court  has  established  it  as 
a  rule,  that  where  the  charge  is  general,  the  purchaser  is  not 
bound  to  see  to  the  appUcation  of  the  purchase  money ;  yet  if 
the  trustee  is  called  upon  in  this  court,  it  takes  the  execution 
of  the  trust  out  of  the  hands  of  the  trustee  to  be  executed  by 
the  court.  The  trustee  has,  by  her  answer,  submitted  to  a 
sale  in  this  court.  She  has  parted  with  the  execution  of  the 
trust  to  the  court ;  and  where  the  court  has  attached  its  juris- 
diction, .it  would-be  inconvenient  to  permit  a  sale  but  by  the 
court.  Though  a  general  charge  does  not  make  a  purchaser, 
before  the  suit,  see  to  the  appUcation  of  the  money,  yet  after 

SOe  pendente  a  suit  commenced,  I  should  hold  /Hm  bound  to  it:  and  I  hold 
lite  o»id(M).  .  . 

it  as  a  general  rule,  that  an  alienation  pending  a  suit  is  void. 

[  225  ]  Where  lands  are  devised  or  appointed  for  the  payment  of 
^^y'^d^bii  ^®^**  generally,  the  rule  I  have  first  stated  will  apply  with 
"^  i^^*"^**  equal  force,  although  the  estate  be  charged  with,  or  subject  to, 
neraied,  (and  the  payment  of  particular  legacies.  Thus,  where  A.  surren- 
S^*2j|^^^  dered  his  copyhold  (o),  and  devised  his  real  estates  to  trustees, 

*«  i^tS  ^  ^  ^^^  ^"^  P^y  ^*^  ^'^^  ^^^  ^  father's  debts  and  legacies,  the 
Ui*) ;   ^  residue  to  his  two  sisters  {p).    No  particular  debts  were  spe- 

cified in  the  wilt,  but  legacies  to  the  residuary  devisee  and 
others  to  a  considerable  amount  were  given  by  both  of  their 
wills.  The  trustees  sold  great  part  of  the  estates,  and  em- 
bezzled the  money,  without  discharging  the  debts  and  legacies. 

(o)  Rogen  ▼.  SkilUcome,  Amb.  188.  1753. 

(p)  Ibid. 


(M)  If  tliere  has  been  a  conveyance,  it  should  seem  that  the  legal  estate 
will  have  passed,  although  the  sale  may  be  avoidable  in  equity.  £t  vide  infit, 
541.548. 
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« 

The  f  est  of  tl^e  estate  was  possessed  by  one  of  the  residuary 
devisees.  The  bill  was  by  plaintiffs^  as  purchasers  of  several 
parts,  to  be  indemnified  against  the  debts  and  legacies  by  the 
estate  remaining  unsold,  which  was  prayed  by  the  bill  to  be 
sold  for  that  purpose.  Et  per  Lord  Hardwicke,  Chancellor, 
where  there  is  a  trust  or  devise  for  payment  of  debts  generallyj 
a  purchaser  is  not  obliged  to  see  to  the  appUcation  of  his 
money,  as  he  is  where  there  is  a  schedule  or  paHicuUmxing 
of  the  debts.  In  this  cdse '  the  subjecting  the  estate  to  the 
payment  of  legacies  will  not  make  the  purchaser  answerable  for 
die  disposition  of  the  money,  because  the  legacies  cannot  be 
paid  without  the  debts,  and  they  are  not  specified.  The  above 
general  rule  has  an  exception  {q),  where  there  is  a  collusion 
between  the  trustee  and  the  executor.  I  should  have  dismissed 
the  plaintiffs  bill,  with  costs,  if  the  defendants  had  made  the 
proper  defence ;  but  instead  of  insisting  on  the  above  rule, 
they  have  insinuated  collusion  between  them  and  the  trustees. 
Therefore  decree  plaintifb  to  hold  and  enjoy  against  the 
defendants. 

So  in  the  case  oiJebb  v.  Abbott,  m  Chan.  9th  Feb.  1782  (r),  M  «•*  heing 

^  ^     hound  a»  to 

it  was  held,  that  where  debts  and  legacies  are  charged  on  lands,  debUy  widck 
the  purchaser  holds  firee  from  the  claims  of  the  legatees ;  for  p^^  jj  HmmU 
not  being  bound  to  see  to  the  discharge  of  debts,  he  cannot  ^  **!"**  ^  *•  , 
be  obliged  to  see  to  the  discharge  of  legacies,  which  cannot  be 
paid  till  after  debts.    The  present  Lord  Chief  Justice  of  the 
King's  Benqh  assented  to  this  position,  and  said  it  had  been 
determined  by  Lord  Hardwicke. 

Again,  mBenyonv.Gibbs,  in  the  Sittings  after  Hil.  Term,  -Sam^law. 
1788  {s).    The  testator  had  charged  his  estate  with  the  pay-     ^ 
ment  of  his  just  debts  generally,  and  Ivith  a  legacy  of  800/.      [  226  ] 
for  his  daughter  for  life,  and  after  her  death  for  her  children. 
The  trustee  had  joined  in  a  conveyance  of  part  of  the  estate 

(9)  2  Vera.  616.  GoIUmj  Bat],  Co.  Litt.  S90b.  n.  1. 

(r)  Cited  by  Mr.  Batler  in  hU  note  s.  xiv.  3.    Stated  erroneoa«ly,  %  Bro. 

00  Co.  Litt.  t90y  Utfa  edit.    [Bhtl.  C.  a   323,  and  S  Dick.  697.    A  more 

Co.  I^tt.  290  b.  n.  1.  ft.  xiv.  3. — £</.]  eorrect  statement   may  be  found   in 

(s)  Cited  by  Mr.  Butler  in  bis  note  1  Scb.  6i  L>ef.  259.-^£('*] 
on  Co.  Litt.  290, 14th  edit.  [Beymn  v. 
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to  a  purchaser,  and  permitted  the  80(K.  to  come  into  the  hands 
of  the  daughter's  husband,  and  it  was  wasted.  The  hill  was 
,  brought  by  the  wife  and  children,  to  have  the  legacy  made 
good  by  the  purchaser  of  the  estate,  and  against  the  trustee. 
It  was  dismissed  (ss)  against  die  purchaser,  on  the  ground,  that 
as  there  was  a  general'  charge  of  debts,  the  purchasers  were 
not  bound  to  see  to  the  application  of  the  purdiase  money. 

Money  raised  Where  money  is  raised  under  the  sanction  of  an  act  of  par- 
^meni/or^  Hameut  by  mortgage,  for  a  particular  and  express  purpose,  it 
tiadar  purpose,  geems  incumbent  on  the  person  advancinir  it  to  see  it  applied 

person  advano'  *  ^    ^  ^^* 

ing  it  niMst  ses  to  that  specific  purpose,  as  the  land  will  be  liable  to  no  more 
r^^^*        than  what  is  actually  employed  according  to  the  act. 

The  case  of  Sir  John  CotiereU  et  al,  v.  Serjeant  Hampson 
et  al.  is  a  strong  instance  of  this  kind  (if).  There  a  tenement 
called  D.  and. a  printing-house,  were  settled  in  1658  on  A.  the 
&ther  of  the  defendant,  for  life,  then  on  his  mother  for  life, 
and  afterwards  on  himself  in  tail ;  and  the  printing-house  being 
afterwards  bun^t,  and  A.  being  but  tenant  for  life,  he  could 
not  raise  money  to  rebuild  it.  Whereupon,  22  Car.  2.  (w)  an 
act  of  parliament  passed  reciting  the  marriage  settlement,  and 
A.'s  incapacity  to  rebuild,  which  enabled  A.  to  sell  his  lands  in 

K and  S        ,  to  rebuild  and  stock  the  printing-house  for 

the  benefit  of  A.'s  wife  and  children ;  and  the  tenement  called 

D.  and  land  in  K-^ were  vested  in  trustees,  B.  and  C,  to 

sell,  to  raise  money  for  building  and  stocking  the  printing- 
house,  and  the  surplus  to  purchase  lands,  to  be  settled  to  die 
uses  of  the  said  marriage  settlement  A.  and  the  trustees  B. 
and  C.  in  1677,  mortgaged  D,  to  L.  in  fee.  In  1680,  A.  made 
his  will,  and  G.  his  executor,  in  trust  for  his  son  during  his 
minority,  who  having  married,  he  and  his  mother  and  G.  trans- 
ferred the  executorship  to  ?.  (his  wife's  father)  in  1682.  And 
B.  and  C.  (the  trustees  under  the  act  of  parliament)  by  ap- 
pointment of  6.  transferred  the  equity  of  redemption  of  the 
mortgage  to  P.  and  another.    And  they  and  L.  (the  first  mort« 

(m)  [With  C08ts.-.Ed,] 

(0  1686,  CoUersU  v.  Hampson,  tVeru.  5. 

(»)  1671. 
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gage6)  in  coiiBideralion  of  180(UL  paid  by  the  plaintiff  T.  as- 
fl^ed  the  mortgage  to  him.  In  1682,  W.  lent  P.  2601.  which 
die  latter  agreed  should  be  secured  by  the  said  mortgage;  and 
T.  by  wilting  under  hand  and  seal,  by  P.'s  direction,  acknow- 
ledged himself  a  trustee  for  W.  in  the  mortgage,  as  to  the 
securing  the  260L  after  his  own  1800^  and  interest  were  paid.  [  fyfj  i 
And  P.  and  his  co-trustee  assigned  the  equity  of  redemption 
to  W.  for  that  purpose.  And  the  bill  was,  that  the  defendants 
might  redeem  or  be  foreclosed.  The  defendant  (A.'s  son)  in- 
'sisted  lliat  he  had  been  abused  by  the  transfer  of  the  executor- 
Bldp,  and  that  no  more  money  ought  to  be  charged  on  the 
mortgage  than  what  was  taken  up  and  employed  according  to 
the  trust  of  the  act  of  parliament.  On  the  odier  side  it  was 
contended,  that  it  could  not  reasonably  be  intended  that  the 
mortgagee  could  be  privy  to  and  could  prove  tibe  laying  out  of 
the  money  according  to  the  act  of  parliament;  and  that  no 
man  would  lend  money  Upon  the  trust  of  an  act  of  parliament, 
if  it  was  incumbent  on  him  to  see  the  money  laid  out  and  em- 
ployed according  to  the  act ;  and  that  such  a  construction  of 
the  act  could  not  consist  with  the  intention  of  the  act,  but 
utterly  prevent  the  same.  But  it  was  decreed  by  the  Lord 
Chasicellor,  that  no  more  ought  to  be  charged  on  the  mortgage 
than  what  waa  taken  up  and  employed  according  to  the  trust 
of  the  act  of  parliament. 

If  money  be  advanced  on  sale  or  mortgage,  under  a  decree  Decree  to  raiee 
of  the  Court  of  Chancery,  and  directions  for  that  purpose,  and  ^!^^^^f^' 
be  thereby  directed  to  be  applied  for  payment  of  debts,  and  a  ^^^^*f'*^j!^ 
report  be  made  ascertaining  the  debts,  the  purchaser  or  mort-  gtifee\mder  u, 
gagee  advancing  the  money  must  see  it  apjdied  in  payment  of  w^emp  uppUedy 
the  creditors.  Payment  by  ^uch  purchaser  or  mortgagee  to  a  ^J^  ^  *^* 
trustee  for  the  purposes  in  the  decree  or  order  mentioned,  will 
not  discharge  them. 

Thus,  in  the  case  of  Lloyd  v.  Baldwin  (y),  which  appears  to 
have  been  a  bill  filed  by  creditors  against  a  mortgagee  under  a 
decree  of  the  court,  to  make  the  estate  in  his  h^ds  liable  to 
make  good  that  decree,  the  reporter  states,  that  a  decree  was 

(l)  1  Vee.  J7S. 
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made  and  directions  for  a  sale  or  mortgage  with  approbation 
of  the  Master,  and  that  the  money  raised  thereby  should  be 
applied  for  payment  of  the  debts  (n),  and  a  report  Was  made 
ascertaining  the  very  debts  by  schedule.  Instead  of  applying 
the  money  ha  the  decree  directed,  the  estate  was  mortgaged  to 
the  defendant,  and  upon  reciting  the  bill,  and  all  the  proceed- 
ings thereon,  the  money  was  paid  to  a  trustee  named  by  the 
[  228  ]  defendant ;  on  the  part  of  the  defendant  it  was  insisted,  that 
the  estate  was  not  liable  in  his  hands  to  the  demands  of  the 
plaintiffs,  but  that  supposing  it  liable,  it  was  only  in  default  of 
payment  by  the  trustee,  against  whom  the  plaintifis  should  be 
first  turned.  Sedper  Lord  Hcurdwicke  (Chan.)  If  the  court 
should  not  hold  this  estate  in  the  hands  of  the  mortgagee  to 
be  liable^  it  would  be  vain  hereafter  to  make  such  a  decree  for  , 
the  payment  of  debts ;  for  then  any  person  might  afterwards 
purchase  with  foil  notice,  pay  the  money,  and  the  creditors  go 
without  any  satisfaction.  It  was  true,  it  was  an  established 
doctrine,  that  on  a  trust  or  devise  for  payment  of  debts  in 
general,  without  a  specification  of  debts  in  a  schedule^  a  pur- 
chaser would  be  indemnified,  and  not  obliged  to  see  to  the 
application  of  the  money,  or  look  after  the  creditors,  wJdek 
was  in  support  of  the  trusty  that  the  estate  might- be  sold.  But 
if  there  was  such  a  specification  or  schedule,  a  purchaser  or 
mortgagee  was  bound  to  see  to  the  appUcation  of  the  purchase 
money.  So  where  there  was  a  decree,  which  reduced  it  to  as 
much  certainty  as  such  a  specification ;  for  the  purchaser  did 
not  pay  to  the  trustees  in  such  cases,  but  must  see  to  the  ap- 
Bt  may  apply  plication,  and  take  assignments  from  the  creditors:,  otherwise 
money  placed  the  purchaser  ought  to  apply  to  the  court  that  the  money 
in  ike  bankip).  gj^ould  be  placed  in  the  bank,  and  not  taken  out  without  notice 


(N)  The  decree,  as  extracted  from  the  Register's  Book,  was,  **  That  the 

estate,  or  a  sufficient  part  thereof,  shonld  be  sold,  Sec, ;  and  the  money  arwH 

from  such  sale  paid  into  court ;  and  reserved  farther  directions.''    See  Bdt^ 

^  '  Supplement  to  Yes.  sen.  p.  lOse.    This  makes  a  material  difference  in  the  case. 

For  the  present  practice,  in  cases  of  this  kind,  see  the  next  note. 

[  ^28  Ut  ]        (O)  This  is  now  the  common  practice  where  the  purchaser  is  bound  to  se^ 

Of  payment  qf  his  money  applied  and  there  is  a  suit  depending,  as  then  he  will  not  be  bonnd 

l^^^'  *"  ^         to  see  his  money  applied  any  farther  than  a  payment  into  the  bank  in  the 

name  of  the  accountant-general  of  the  Court  of  Chancery.    The  court  will 
take  upon  itself  the  application  of  the  money,  which  will  exonerate  the  yof- 
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to  him,  the-  teason  of  which  was,  that  it  was  at  his  periL  Ajs 
to  the  order  in  which  he  was  liable,  they  could  not,  by  what 
they  had  done  among  themselves,  change  the  security  of  the 
creditors,  for  that  was  reversing  things.  He  was  the  defendant's 
own  trustee,  and  possibly,  after  satisfaction  against  the  estate, 
ihe  mortgagee  might  come  against  the  trusteej  fix>m  whom  he 
took  covenants. 

A  notion  has  prevailed  and  been  adopted  by  an  able  and  in-  DivUe  to  tnw- 

•    .  1  J    tees  to  seU  and 

genious  annotator  on  Coke  on  Littleton  (^r),  that  it  is  a  settled  pay  teluduied  ' 
rule  in  the  law  of  England,  in  which  all  the  books  agree,  and      L  229  ] 
for  which  the  cases  of  Elliott  v.  Merrymany  Spalding  v.  Shahner^  hnmd  to  seehis 
Culpepper  v.  Aston,  CottereU  v.  Hampson,  Smith  v.  Guy  on  (a),  ^^^  «wwwd 
are  supposed  to  furnish  decisive  authority,  that  ''  if  a  person 
dievises  lands  to  trustees  to  sell  for  payment  of  his  debts 
and  legacies  (and  the  same  principle,  if  it  exists,  applies 
equally  to  the  case  of  a  conveyance  on  similar  trusts)  if  the 
debts  are  specified  or  scheduled,  the  purchaser  or  mortgagee 
is  bound  to  see  to  the  application  of  the  monies ;  and  the 
ground  of  this  conclusion  is,**  said  to  be,  ''  that  his  spee^y^ 
ing  them  is  an  evidence  of  his  intention  thut  the  purchaser 
'^  shall  be  obliged  to  see  to  the  application,  and  that  his  non^ 

(z)  Vide  Mr.  Bntler's  DOte  on  Co.         (a)  Sapra,  [215.  218. 219.  ttS.  226. 
LitU  290  b.  [n.  1.  ss.  xiv.  1, 2, 3.— £d.]      i— £d.] 


dMuer  or  mortgagee.  TbU  was  recognised  as  the  prevailiug  practice  of  the  > 
pit>fc8tbn  in  a  bUe  case,  by  his  Hononr  the  present  Vice-Cbancellor,  who  said 
^  the  payment  of  the  money  into  the  bank,  nnder  the  direction  of  the  court, 
u  for  (he  secnrity  of  all  parties;  it  is  safer  there  than  in  thT' hands  of  the 
tmstees,  and  mnst  be  considered  as  a  payment  made  to  the  trustees.  The 
court  will  take  care  that  it  is  properly  applied.'*  Bvuks  y.JJrd  RohAy, 
2  Madd.  Rep.  239. 

(P)  The  author  here  enters  Into  a  discussion  (which  occupies  this  and  the 
next  eighteen  pages),  whether  the  doctrine,  as  above  stated,  is  correct,  and 
the  result  of  his  disquisition  b  (pages  257,  8,  9,  post),  that  a  purchaser  or  r  ggQ  ^  1 
mortgagee  will  In  no  case  be  bound  to  see  to  the  application  of  his  money 
where  ^trustees  are  appointed  to  execute  the  trust,  that  is,  wAcre  a  ktmd  U 
^fpoimted  to  receive  the  money.  Such  a  rule,  it  is  admitted  on  all  hands,  would 
be  attended  witli  much  convenience  to  purchasers  in  general ;  but  the  prevail- 
ing optoton  of  the  profession  at  the  present  day  is  against  the  learned  author's 
conclusion ;  for  which  see  Sngd.  Vend.  &  Pur.  p.  443,  5tb  edit,  and  infra,  238, 
note(T). 
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^i 


^pecffyb^  ikem  k  an  evidence  of  tke^  e^  For,*  it « 

said,  "  this  distinction  is  not  to  be  considered  as  taking  its 

*^  rise  from  Bjsjjimdamentalpnkeiple  ofequUy  arjttgHce,  that 

*'  when  the  testator  devises  in  one  manner,  the  purchasers  <v 

''  mortgagees  should  be  answerable;  and  that  if  he  devises  in 

^  another  manner,  they  shall  not  be  answerable  bui  merdg 

^  a$a  rule  of  conOrucHon;  for  it  is  clearly  in  the  testator's 

power  to  make  the  puzdiaser  or  mortgagee  either  answerable 

or  not  answerable.    Where  there  u  not  any  positive  daiue 

or  expression  to  denote  his  intention  one  way  or  the  other, 

^'  recourse,"  it  is  said,  ''  must  be  had  to  n^UetOion,  and  when 

^'  tiiere  is  no  contrary  implication,  the  courts  consider  the 

'*  modes  of  the  devise  in  this  respect  to  amount  to  an  implicar 

fuSS^lSZtSf     '*  tion.    As  to  legacies,  ihey,  from  iheir  nature,  must  be  con- 

tor«S2*S/ ^  *'  ddered  so  &r  as  spedfied  or  scheduled  debts,  that  the  pur- 

Miiie  ue  ku     "  chaser  or  mortgagee  from  a  devisee  of  a  real  estate  ih  tnuit 

«<w«y  qppttetf.  ^4  ^  ^jj  .^  g^^  ^  payment  of  debts  and  legacies,  must  aec 

«'  his  money  applied  in  dbcbarge  of  tiiem,  unless  there  is  aa 

^  express  clause,  or  sufficient  implication  from  other  parts  of 

'*  the  win,  that  the  testator  intended  to  free  him  from  that 

Cawenumfd     ««  obligation.*'    The  inconveniences  of  this  dootrine  are  justly 

nknea  rf  nUe.  hunented  by  the  author  of  the  note  to  which  I  have  alluded, 

who  feels  in  common  vnth  other  practitioners,  ^  that  though  in 
[  230  ]  some  cases  it  may  be  of  great  service  to  the  cestui  que  tnut, 
as  it  preserves  his  property  from  the  peculation  and  other 
disasters  to  which,  if  it  were  left  solely  to  liie  direction  of  the 
tmstee,  it  would  necessarily  be  subject,  yet  it  is  frequency 
productive  of  more  inconvenience  than  real  good ;  for"  (as  is 
truly  observ^il)  <<  if  tiie  cestui  que  trust  is  a  married  woman, 
an  infant,  or  otherwise  incapable  of  giving  tbeir  assent  to  Ac 
payment  to  a  trustee  (and  such  axe  the  general  instances  in 
which  this  difficulty  occurs),  ihe  person  paying  it  cannot  be 
indemnified,  but  by  paying  it  under  the  sanction  of  a  Court  of 
Equity,  ,this  retards,  and  often  absoliitely  impedes  the  progress 
of  the  business,  involves  the  parties  in  ua  expensive  and  in« 
trieate  Ktigation,  and  puts  them  to  a  very-great  and  otherwise 
useless  expence.** 

lUMowfor  r«.  ;   But  we  have  seen  that  the  circumstance  before  suggestedt 
*<  ihuif  one     that  trusts  of  this  kind  cannot  be  executed  vdthout  a  suit  m 
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Chanceiy^  .wluch  would  be  extremelj  inoonvenient,  and  not  ijie  ^^'^  ^^  ^ 
£>nii  in  which  the  object  of  the  trust  is  stated,  was  the  true  jNmMia  </ 
yeasoDwluchgaTe  rise  to  the  rule,  that  where  debts  are  charged  dmiear^ad^ 
generaDyy  the  purchaser  shall  be  discharged  from  sedpg  to  ^^'^^l^^j^ 
ti&e  application  of  the  money  proTided  for  tibat  purpose  (i);  aMiMeAuiiM. 
and  in  the  same  case  in  which  this  cause  of  the  nde  is  men*  "^^n***^^ 
Honedt  a  reason  is  suggested  fiir  the  rule  on  which  lands,  in 
the  case  of  subrisHttg  charges,  aa  ammUies^  to  whkJi  the  dis* 
tinedon  is  supposed  to  be  confined,  shaH  be  chaiged  in  the 
hands  of  a  purchaser  $  namely,  beeauseiiwas  the  very  pwrpose 
of  ^nuMngthe  lamda  afmdforihatpaymeid,  thai  U  sh<nM  be 
u  canetmU  Md  etdmsting  fond;  now  unless  a  rule  has  been 
established  in  cases  of  debts  ischedukd  or  legacies,  different 
£rom  thatwhich  exists  in  cases  of  debts  charged  generaflyf  tbe 
inconyenience  attending  such  rule  seems  a  sufficient  reascm  for 
rejectii^  it  at  this  time  of  day,  when  the  advantages  arising 
from  the  free  alienation  of  property  are  found  to  outweigh 
erery  oQacac  consideration  consistent  with  a  reasonable  attention 
to  the  safety  of  the  persons  interested;  and  it  is  with  a  view 
to  the  fair  discus^n  of  this  poin^  that  I  have  been  induced 
to  state  the  cases  upon  this  subject  distinctly ;  and  if  I  should 
1>e  so  fortunate  as  to  remove  the  difficulty,  I  trust  that  will  be 
accepted  as  a  sufficient  excuse  for  the  length  at  which  this  sub- 
ject is  investigated.    With  a  iiew  to  this  object  I  shall  first 
observe,  that  in  no  aneot  the  cases  to  whidb  allusion  is  gene- 
rally made  as  having  settled  the  principle ,  against  which  I  mean 
to  contend,  did  that  point  come  before  the  court.    The  cases 
of  EKott  V.  Merryman,  and  Smith  v.  Guyon,  were  those  of  a     [  2S1   ] 
charge  for  the  payment  of  debts.    The  only  question  in  ^I^^S^mrf^ 


'the  case  oiSpaUiiut^.  Shabner  arose  between  the  heir  and  the  ^J'f^S^f^ 
•purchaser,  and  the  decision  was  merely  that  where  lands  are 
densed  to  be  sold  to  pay  the  debts  in  a  schedule,  the  pur- 
chaser shaH  not  be  prejudiced,  though*  more  be  sold  than  is 
Teqiured.  The  same  point  and  between  the  same  parties  was 
discussed,  and  decided  ki  the  case  of  Culpepper  v.  Aston*  The 
case  of  CoUereU  v.-Hampsonj  turned  upon  the  construction  of 
an  act  of  parliament,  in  which  the  le^slature  infiringed  upon  a  , 

fietded  property,  in  which  case  the  power  could  not  be  ex- 

<(}  Vide  miioU  v.  Mtrryman^  supra,  2JL8. 
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tended  in  coiistruction  beyond  tibe  precise  words  of  die  legis-' 
lature.  None  of  these  cases  therefore  called  for^  or  inrolyed 
the  establishment  of  the  rule,  '^  that  if  a  person  devises  lands 
to  trustees  to  be  sold  by  them  for  the  payment  of  his  debtsi 
tind  specifies  or  schedules  them,  or  of  legacies,  the  purchaser 
shall  be  bound  to  see  to  the  appEcation  of  his  money.**  And* 
the  only  instances  among  these  cases  in  which  die  courts  were 
called  upon  to  decide  between  creditors  and  purchasersi  ar& 
cases  of  mere  charges  (c),  in  which  no  trug^es  were  expressly 
appointed.  And  in  the  first  of  those  cases,  and  in  which  this 
supposed  rule  seems  to  be  first  started,  the  rule  is  stated  ^^  as 
to  a  naked  trust/' (cQ  directing  land  to  be  sold,  ^' which  is 
clearly  distinguishable^'  firom  a  devise  to  trustees  to  sell.  '^And 
the  Master  of  the  Rolls  after  stating  it,  seems  to  deny  the  ap- 
plicability of  the  second  rule ;  for,  explaining  a  possible  dis* 
tinction  to  be  taken  between  lands  appointed  to  be  sold  for, 
and  lands  only  charged  with,  the  payment  of  debts,  he  says, 
.-that,  in  the  former  case,  the  trusts  might  be  said  to  be  per<* 
formed  as  soon  as  the  lands  were  sold,  but  that  the  trust  was 
not  performed  in  the  latter  case  till  those  debts  were  dis- 
charged; and  his  Honour  admits  the  latter  rule  as  applicable 
where  lands  are  charged  with  annuities,"  because  it  is  the  very 
purpose  of  making  the  lands  a  fund  for  that  payment,  that  it 
shall  be  a  constant  and  subsisting  fund,  *'  but  where  lands  are 
not  burdened  with  such  a  subsisting  charge,  tfie  purchaser,  he 
says,  ought  not  to  be  bound  to  look  to  the  application  of  the 
money.     And  that,  his  honour  said,  seemed  to  be  th« 

TRUE  DISTINCTION." 

But  the  cases  o{  Culpepper  y.  Aston,  and  the  Anonymous 
case  firom  Salkeld  {e),  decided  in  the  House  of  Lords,  are  not 
merely  open  to  the  observation,  that  they  do  not  support  the 
[  232  ]  rule  of  which  we  are  no,w  speaking,  but  they  appear  to  ine  to 
militate  against  it ;  for  the  second  resolution  in  the  case  of  Ctc^ 
pepper  v.  Aston,  considers  the  case  of  a  devise  for  payment  of 
debts  generally,  as  being  merely  a  stronger  case  than  a  case 
where  debts  are  scheduled;  for  it  says,  "  especially*-  where  no 

(c)  Vide  snpra,   tlS.       EtUoH  v.         (d)  Vide  supra,    218.     EtUott  f. 
Merryman;  Smith  yftGuyon,tt2^IJoyd      Merryman. 
V.  BMwiu,  ttt.  («)  Supra,  216;  17*  219. 
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Mhedule  of  debts  is  made  for  the  purchaser  to  ground  his  in- 
quiry on ;  which,  according  to  the  conunon  acceptation  pf  lan- 
guage,  imports  that  the  resolution  was  in  an  uncommon  degree 
appficahle  to  the.  case  of  a  general  charge,  and  admits  that  it 
would  have  been  appHcable  even  in  the  case  of  a  schedule. 
And  the  Anonymous  case  in  the  House  of  Lords  is  a  legislative 
recognition  dP  the  principle,  ^'  that  the  estate  is  debtor  for 
the  debts  and  legacies,  but  not  for  the  default  of  the  trustees, 
and  therefore  is  only  liable  so  long  as  the  debts,  &c*  shall  or 
may  be  paid." 

From  what  has  been  observed,  it  will  appear  that  the  autho!>> 
rities  on  which  this  rule  is  supposed  to  be  founded,  are  so 
loose  and  indirect  in  their  apphcation,  that  it  is  impossible,  in 
several  instances,  to  say  to  which  kind  of  trust  they  apply,  and 
that  in  no  instance  has  it  been  decided  as  to  a  devise  to  trustees 
expfessly  in  trust  to  sell.  And  if  so,  however  respectable  may 
be  the  names  of  the  judges  who  have  thrown  out  their  ideas 
that  such  a  rule  existed,  any  express  decision  against  the  ap- 
plication of  the  rule,  in  respect  qf  a  particular,  kind  of  trust, 
ap]>ears  to  be  sufficient  to  exclude  that  class  of  trusts  from  the 
generality  of  its  apphcation*  And  the  following  cases  appear 
to  me  flilly  in  point 

The  first  occurred  in  the  year  1674  (/).    A.,  the  plaintiff's  ^^^  «•  Mr 

-I  i     .  1     /•  i/>/^7  1.  -t         1  »     ./*»    debts mUqfpet* 

mother,  bemg  possessed  of  160/.  as  guardian  to  the  plamtin,,  sonai  estate, 
and  which  was  his  proper  money,  lent  it  to  the  father  of  B.,  reaieX^toU 
one  of  the  defendants,  who  gave  a  bond,  for  the.  repayment  ^^T^'^'^ 
thereof  with  interest,  and  afterwards.by  his  will  he  appointed  appUed^  then 
his  executor  to  pay  it,  amongst  other  debts,  within  a  year  after  $^^f  tttau!^ 
his  death,  and  this  to  be  out  of  his  personal  estate,  if  that  was 
sufficient,  but  if  not,  then  to  seU  Ms  rec^l  estate ;  and  in  de- 
£BUilt  of  payment,  then  the  said  testator  B.  devised  both  his 
real  and  personal  estate  to  certain  trustees  in  the  will  named^ 
to  the  use  of  the  said  A.  and  to  his  daughters,  to  pay  the  said 
160?.     The  estate  was  conveyed  and  transferred  from  one  to 
another,  till  at  last  it  was  sold  to  the  defendant  £.  against 
whom  a  bill  was  brought  to  recover  this  debt. .   On  the  part  of 

(/}  Presciftt  V.  EdwurdM  et  ai.'  Finche's  Rep.  Eq.  137.  ' 
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B.it  was  insisted  that  he  had  no  notice  of  the  plaintiff's  le* 
jnand,  and  tfaereforer  that  the  plaintiff  ongbt  not  to  be  satisfied 
[283  ]  =  out  of  the  real  eskUe^  but  out  of  the  personal  estate^  which 
came  to  the  hands  of  the  executor  of  B.  the  testator,  Irho  had 
,  .mtMmmA  assets  to  satisfy  the  .same ;  and  that  E.  hadpaid  a  fiiS 
ccMModMilite  file  the  purchase  of  the  real  estate;  and  that  if 
.the  personal  estalrabnU  not  be  sufficient,  ^i^M  the  purchase 
ipimyjghich  was  paid  to  Aft  testator's  sons,  and  some  other 
Iradl^rwttilk  aanftto  onoof  lhee»r  %t>ie  deat^ 
ought  to  be  appfcdt  te  satisfy  the  saii  dfibt  in  ease  of  the 
knds  purchased  by  the  dsfiasAtti^  This  waft  dtanmd  accoj^- 
ingly(Q). 


De^iHhktnut  The  next  case  occurred  m  the  year  1682(>)i  wlad 
miortgageB^  and  the  period  at  which  the  case  of  Ctdpepper  v.  ^s^ofi  was  aadsr 
fygreka^mU  discussiou.  A.  having  mortgaged  his  lands,  devised  them  to 
m^r\^    B.  hn  trusty  in  the  first  place,  to  pay  off  and  discharge  the 

mortgage  on  the  same ;  and  in  the  next  place,  for  payment  of 
several  legacies,  and  particularly  a  legacy  of  SOOOiL  to  C,  the 
remainder  in  fee  to  A.,  and  made  A.  his  executor*  A.  proved 
ihe  will,  and  paid  several  debts  owing  by  the  testator  that  were 
not  mortgage  debts;  and,  to  raise  money  for  that  purpose, 
made  several  new  mortgages  of  the  lands,  in  question.    It  was 

(r)  Brad  v.  Btsty  1  Vera.  69. 


(Q)  Little  or  nothing  can  be  inferred  fhmi  this  caie  applicable  to  the  nit 
in  qaestion,  except  perhaps  that  the  purchaser  ought  to  have  seen  his  sMiiey 
applied ;  for  the  argmnents  on  which  the  decree  is  founded  seem  to  idBiit^ 
that  if  the  purchase  money^had  been  misapplied^  the  estate  would  have  beta 
liable. 
AmU  dseiw  eo      (R)  If  the  testator(as  the  case  states)  hadmortgaged  hislands,  andtheo 
jMf  fiff  snorl-    devised  them  to  trustees,  in  trust  to  sell  and  pay  off  the  mortgages  on  the  nney 
*  the  purchaser  could  not  do  otherwise  thiem  see  his  money  applied  in  psymeiit 

of  the  charges;  for  he  could  not  procure  a  good  title  without  the  concurreiee 
of  the  mortgagees,  they  having  the  legal  estate  and  tiUe  deeds.  But  if  so* 
estate  be  devised  to  trustees  to  sell  and  pay  off  the  mortgage  on  another  estate, 
this  would  throw  the  onus  on  the  purchaser  to  see  his  money  applied  for  tbst 
purpose  ;  yet,  it  is  apprehended,  a  mere  declaration,  in  a  case  of  this  kind,  to 
pay  mortgage  debts  generally,  without  any  further  specification  of  the  nsnaes 
of  creditors,  sums  due,  dec.  would  not  place  the  mortgages  on  the  footisC 
of  scheduled  debts,  and  render  the  purchaser  liable  to  see  to  the  appliotioa 
of  lus  money. 


m  Anuckrtov  of  moxst.  5^3  a 

insbted,  on  a  InU  in  Chancery  filed  to  recover  C*8  hgaty^  that 
after  the  mortgages  made  by  the  testator  were  disdiargedi  the 
hndthra  shouldstand  ehargediritii  tfaatlei^wy^  and  that  then. 
C  ought  to  be  let  int^^av  xDmiediate  satisfection  thereof^  and 
oiight4*»tlft  be  postponed  by  tibe  new  mortgages  made,  by  B.^^ 
Bioritwas  insisted  by  the  coaMMliqglheiwiipigae;  fafcC* 
could  net  be  adaflBMnd  to.  leiaem  pait,  mdioot  redeeming  the 
rifciih»  «rf  thi^  the  hinds  stood  charged  as  well  with  the.mcxrt- 
g^^  made  by  B.  as  with  those  made  by  the  testator..    Aad  ia 
tins  eaae  B.  was  not  only  a  trustee  for  the  payment  of  debts,  but 
also  executor  to  the  de^see,  and  so  the  lands  in  his  hands  be- 
came legal  assets  (A),  and  charged  with  all  the  debts  of  tihe     [  S34  ] 
testator^  and  by  consequence  with  the  new  mortgages  made  by 
B«  the  money  having  been  raised  and  applied  for  payment  of 
the  debts  of  the  testator*    But  it  was  replied,  that  it  was  so    * 
where  a  general  trust  is  nused  for  the  payment  of  debts;  but 
in  this  case  B.  was  a  specicU  trustee,  directed  by  the  will  to 
pay  off  the  mortgages  and  then  the  legacies,  a$id  that  napro^ 
Pision  was  made  for  other  debte.    Sed  nan  allocatur. 

'•     '    ■  .  .  ^ 

The  cases  last  mentioned  appear  to  me  to  have  involved  a 
decision  of  the  question  in  discussion ;  but  it  came  purely  and 
directly  before  the  court  in  that  which  follows. 

A*  made  hiswiD(i),  and  thereby  directed  that  all  his  per^  JhvuetoA.for 
sonal  estate  (except  as  therein  excepted)  should  be  applied,  as  i»%^!iaue$  <• 
far  as  the  same  would  extend,  in  payment  of  debts,  legacies^  man^tJw!^ 
and  fimeral  expences,    and  of  all  annuities  by  him  granted;  ^Uidrem^  tw 
and  if  such  personal  estate  should  not  be  sufficient  for  those  «6ro«i,  tmut^s 
purposes,  then  it  was  his  further  will  and  desire,  and  he  did  ^er^^wMT 
direct,  that  the  deficiency,  whatever  it  might  be,  should  be  **>  compuu  hU 
paid  and  made  good  out  of  his  real  estate  (except  a  part  there?  Mng  m  ex- 
in  mentioned,  which  he  did  not  intend  to  make  subject  theiCr  «iao  in^mEr* 
to) ;  and  which  jreal  estates  he  charged  with  the  payment  of  ^^liflf  Ae'Sir. 

(A)  QiMre— for  in  np  caie  would  the  138.    [Et  vide  post,  318.— £d.] 

Mieti  be  legal,  eseepC  wIhkm  tbe  ex-  (t)  Cuthkert  et  0L  y,  Uttker^   4tlt' 

editor  baa  a  naked  power  to  Uiiqua  July,  1790,  Reg.  Lib.  4.  441.    [The 

execntor.    Per  Lord  C«mde%  In  the  ooirect  reference  is  Lib*  Reg.  A*  1790, 

case  of  SUk  ▼•  Primt^  t  Bro.  Cb.  Ca.  fo.  44S.-*£d.] 
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formed^  tmd  sQch  deficiency,  to  whose  hands  soever  the  siame  came.  And/ 
paif  itifmi^s  ^o  subject  and  exempti  he  gave,  devised,  &c.  all  his  real  and 
cwkh  mid%€'  personal  estate  in  the  following  manner:  certain  parts  of  his 
ndM€  to  <n».  estate  to  his  wife  in  fee,  and  as  to  the  manors,  messuages,  &c. 

not  given  to  his  wife  in  fee,  he  devised  them  to  his  wife  for 
life,  and,  after  her  decease,  he  gave  the  same  to  trustees  in 
trust  to  sell,  and  to  divide  and  distribute  the  money  which 
should  arise  by  such  sale,  between  and  amongst  such  (s)  [child 
and  children  of  A.B.  on  the  body  of  his  then  wife  begotten, 
and  such  children  of  C.  D.  as  should  be  living  when  the  de- 
vise to  the  trustees  should  take  effect,]  equally  share  and  share 
alike,  to  take  per  c^t/a  and  not  per  stirpes;  if  but  one  such 
chfld,  the  estate  to  be  transferred  to  him,  and  not  to  be  sold. 
The  wife  died.  One  trustee  died  in  her  life-time.  The  sur- 
[  S35  ] '  viving  trustee  sold  the  estate  by  auction.*  The  personal  estate 
was  sufficient  to  discharge  the  debts.  The  claimants,  under 
the  devise  to  children,  were  seven  children  of  A.  B.,  and  six 
diildren  of  C.  D.,  who  were  entitled  to  the  purchase  money 
in  equal  shares.  One  of  the  children  of  C.  D.  was  in  the  East 
Indies f  and  twd  were  infants.  The  purchaser  refused  to  com- 
plete his  purchase;  objecting  thereto  on  the  grotmd  that  there 
being  no  protiso  in  the  will  to  exonerate  the  purchaser  fra» 
seeing  to  the  application  of  the  money f  the  purchaser  was 
bound  to  know  or  find  out  what  chfldren  of  the  persons,  in 
liiat  behalf  named,  were  living  at  the  testator's  wife's  death, 
for  that  such  children  ought  individually  to  execute  the  con- 
veyance,  and  give  releases  for  their  respective  claims ;  and  that 
one  being  in  the  East  Indies^  and  two  being  infants,  could  not 
join  in  such  conveyance.  But  the  decree  was,  that  the  con- 
tract should  be  carried  into  execution,  that  the  infants'  shares 
of  the  purchase  money  shoidd  be  paid  to  the  accountant-ge- 
neral; and  that  the  remainder  of  the  purchase  v[ioney  should 
be  paid  to  the  trustee.  The  decree  proceeded  to  direct,  that 
all  proper  parties  should  join  in  the  conveyances. 


(S)  «  Of  tbe  children  of  A.  B.,  C.  D.,  apd  E.  F.,  as  shonid  be  livinf  «t  the 
time  when  the  devise  to  the  trustees  should  take  effect."  Thu»  appears  to  be 
the  correct  state  of  the  case,  instead  of  the  passage  in  the  text  between 
brackets. 
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This  decision,  though  not  final,  as  it  stOl  left  room  for  ail  DedMeikn/rm. 
application  to  the  court  to  determine  who  might  be  proper  par-  ^^^* 
ties  to  the  conveyance,  appears  to  me  to  be  conclusive  on  the 
question,  whether  the  persons  beneficially  entitled  are  neces- 
sary parties  ?  because  there  can  be  no  ground  to  consider  those 
persons  as  necessary  parties,  unless  it  be  to  discharge  the  pur- 
diaser ;  but  there  seems  to  me  to  be  no  power  in  the  court  to 
comipel  a  person  beneficially  interested  in  money  to  arise  by 
sale  of  land  to  discharge  that  land,  unless  it  be  upon  paying  or 
securing  the  money  to  him*  But  the  court,  by  directing  the 
payment  to  the  trustee,  has  done  that  which  renders  a  direc- 
tion to  pay  to  the  cestui  que  trust  impossible. 

And  it  was  said,  in  the  case  of  Crewe  v.  Dicken{k\  that  in  Pmer  to  M 
a  case  at  the  Rolls,  though  it  was  not  decided.  Lord  K^nyon,  th^^^^dS^ 
tiien  Master  of  the  Rolls,  inclined  strongly  to  the  opinion,  that  ^8*  f^  P^' 
trustees  having  the  power  to  sell,  must  have  the  power  inci-  Smb. 
dent  to  the  character,  viz.  the  power  to  give  an.  effectual 
discharge. 

Indeed,  the  reason  of  the  thing  is  so  completely  with  the  Omtimuuion  rf 
decisions  and  opinions  I  have  last  stated,  that  it  seems  rather  mm  /or  t^ett^ 
matter  of  surprize;  that,  on  a  question  which  so  often  occurs,  ^^  «««f  * 
and  which  when  it  does  occur,  is  generally  attended  with  so 
much  inconvenience,  no  accurate  investigation  of  the  authori* 
ties  should  have  been  made  to  ascertain  the  foundation  of  the 
supposed  rule,  which,  on  the  first  blush,  militates  so  totally      [  336  ] 
against  the  very  nature  and  directions  of  the  trust  constituted. 
The  creator  of  such  a  trust,  having  in  himself  an  absolute 
ownership,  gives  his  lands  to  certain  persons  in  trust  to  seU, 
and  to  pay  and  apply  the  money,  or  certain  parts  of  the  money 
arising  by  such  sale,  in  a  given  way.     On  what  reasonable 
pretence  shall  the  Court  of  Chancery  take  the  administration 
of  this  trust  out  of  the  hands  of  the  trustee  ?    Is  there  any 
fundamental  principle  of  law  or.  justice,  on  which  such  pro- 
ceeding can  be  supported  ?    The  note,  to  which  allusion  has 
been  made,  as  one  ground,  resorts  in  defence  of  the  rule  to 

(fc)  Infra,  SM.    4  Ves.  99. 
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the  nature  of  trusts^   and  ah  observafion  (Z)  of  Lord  Mans- 
field's, in  Burgess  v.  Wkeate,  is  stated,  "  that  the  cestui  que 
trust  is  actually  and  absolutely  i^eised  of  the  freehold,  in  the 
consideration  of  a  Court  of  Equity;  that  the  trust  is  the  land 
in  that  court,  and  that  the  declaration  of  the  trust  is  the  dispo- 
sition  of  the  land."    But  Lord  Mansfield  was  observing,  upon 
a  case  in  which  the  entire  legal  estate  of  the  land  was  in  one 
person,  and  the  entire  trust,  or  equitable  estate^  in  another, 
and  not  on  a  case  where  the  trustees  had  a  duty  to  discharge, 
and  distinct  trusts  to  administer.     The  situation  of  such  trus- 
tees is  well  described  in'  the  Chief  Justice's  argument  in  the 
case  of  Ropers,  Radcliffey  9  Mod.  185.    His*  Lordship  says. 
Consider  the  interest  and  power  of  the  trustees  («i) ;  they^ 
amongst  them,  Itave  the  whole  trust  of  the  lands y  which  is 
"  a  power  over  the  estate  therein;  and  those  who  are  entitled 
''  to  have  particular  sums  raised,  have  particular  trusts  carted 
"  out  of  the  inheritance y    in  nature  of  chattel  interests;  for 
he  that  has  500/.  appointed  to  be  raised  out  of  100/.  a  year, 
has  an  interest  (in  the  land)  of  like  nature,  and  much  of 
the  same  continuance,  as  if  he  had  a  trust  (therein)  for  five 
years.     If  the  trustees  make  not  the  most  of  the  lands^  or 
Trust  to  seU  in  *<  suffir  not  him  to  do  it,  they  break  their  trusty  a  trust  to 
TogelL  "  sell  being  in  the  nature  of  a  power  to  sell,  and  tiU  sale  the 

cestui  que  trusts  right  to  the  profits  is  the  same  as  if  no 
such  power.    By  sale  his  interest  in  the  land  is  gone^  and 
he  now  has  a  trust  in  the  money,  a^  is  paid  so  much  the 
'^  sooner.*'    But  admitting  that  the  cestuis  que  trust  have  an 
interest  in  the  lands  co-extensive  with  their  interest  in  the 
money  to  arise  by  sale,  that  interest  extends  equally  to  the  rents 
and  profits,  as  it  does  to  the  lands ;  but  yet  I  never  heard  it 
doubted,  but  that  trustees,  to  whom  lands  were  conveyed  or 
[  237  ]     devised  for  sale,  and  to  pay  and  apply  the  purchase  money  be- 
tween certain  persons,  might  discharge  the  tenants  on  payment 
of  the  rents,  or  the  purchasers  of  the  produce  on  payment  of 
the  price  for  which  it  is  sold.     The  trust  gives  a  right  to  an 

(i)  Tide  Mr.  Butler's  note,  Co.  litt.  {m)  They  were  Irnitees  for  the 
290  b.  [s.  xiv.  1  Bl.  Rep.  itS,  S.  C.  sale  of  jin  estate  for  the  payment  of 
a^d  P.  1  Eden,  226.— £rf.]  legacies. 
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tuxouiU  and  benefit  of  renJU  and  profiU  t$R  sale,  but  none  can 
give  a  discharge  for  them  but  the  trustees.  What  essential 
difference  is  there  between  rent  and  purchase  money  on  sale 
as  to  the  present  point  ?  '^  A  rent  is  the  price  for  which  the 
profits  of  the  land  are  sold  for  one  year^  and  a  forehand  rent 
IS  properly  the  taking  up  the  profits  of  land  by  anticipation ; 
and  on  a  sale^  all  the  profits  of  all  fiiture  years  are  spld,  and 
the  party  receives  the  price,  which  is  receiving  the  profits  by 
anticipation;  and  no  distinction  is  between  forehand  rent  and 
after  rent ;  they  are  both  the  profits  of  the  land.  Profits 
taken  yearly  come  in  all  of  a  lump  on  sale ;  and  the  right  to 
the  one  or  the  other^  is  a  right  to  the  profits  out  of  the  land.'* 
If  a  trust  were  created,  and  the  trustees  confined  to  pay  and 
apply  money  to  be  taken  out  of  the  annual  rents  and  profits,  no 
man  could  doubt  but  that  the  trustees  could  give  receipts  for 
the  rents  and  profits ;  upon  what  principle  shall  the  taking 
the  rents  and  profits  by  anticipation  alter  the  capacity  of  the 
trustees?  The  same  annotator  farther  considers  the  rule  as  a 
rule  of  construction,  affirming,  that  the  specification  of  debts 
is  evidence,  firom  which  an  intention  is  to  be  implied,  that  the 
purchaser  shall  see  to  the  application  of  the  money.  But 
tanirely  such  a  conclusion  is  not  warrantable  upon  any  acknow- 
ledged principle  of  construction ;  clear  expression  may  controul 
imphcation^  but  implication  cannot  controul  clear  expression. 
The  author  of  the  trust  directs  the  trustees  to  sell,  and  to  pay 
and  apply  the  purchase  money  to  specific  purposes,  which  ne- 
cessarily involves  the  capacity  of  receiving.  It  seems  a  sole- 
cism to  say,  that  ascertaining  the  precise  objects  to  whom  the 
trustee  is  expressly  directed  to  pay  money,  shall  fiimish  an 
implication  that  the  trustee  is  not  to  receive  that  money  to  pay 
and  apply  it. 

The  conclusion,  therefore,  afforded,  fi*om  the  consideration  Conebukm, 
of  the  cases  generally  cited  in  support  of  the  rule,  and  from  u  to  see  his 
the  cases  of  Prescott  v.  Edwards,  Best  v.  Brant,  and  Cuthbert  STpwjSEl*^ 
V.  Baker  (w),  with  the  fair  reasoning  that  presents  itself  on  the  w*«'««'^<'«*'*» 
subject,  seems  to  be,  that  the  general  dicta  to  be  found  in  the  there  are  no 
books,  as  to  the  necessity  of  a  purchaser  seeing  to  the  appli-  there^e  uiw 

(«)  Supra,  232.-  !!fd5. 
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tees,  they  can  cation  of  his  money,  where  the  debt  or  sum  to  be  paid  U  spe 
S^^T  "'  cified  or  scheduled,  are  applicable  only  to  cases  where  there 
[  238  ]  are  no  trustees  expressly  named  and  authorised  to  sell  and 
apply  the  purchase  money;  and  that  where  a  devise  or.conr 
veyance  is  made  to  trustees  in  trust  to  seU  or  dispose,  and  to 
pay  and  apply  the  money  raised  in  the  discharge  of  debts  in. a 
schedule,  or  of  legades,  or  for  any  other  specific  purpose,  the 
purchaser  or  mortgagee  is  not  bound  to  see  to  the  application 
of  the  money ;  or  in  other  terms,  that  wherever  the  author  of 
a  trust  has  appointed  a  hand  to  receive  the  money,  that 
hand  is  capable  of  giving  an  effectual  discharge  for  the  money 
received  (t). 


Conuquenee  of     (T)TIie  consequence  of  thu  doctrine  would  be,  to  confine  tlie  liability  of 
^*  ^        tbe  purchaser  to  see  to  the  application  of  his  purchase  money  to  one  indivi- 
dual case,  namely,  to  the  case  where  the  trust  is  limited  and  defined  in  its 
nature ;  but  where  there  b  no  trustee  appointed  to  carry  it  into  execution, 
the  land  descending  to  the  heir  or  devisee  clothed  with  the  trust ;— the  case  of 
an  executor  having  a  power  to  sell  being  Uie  same  aft  an  express  devise  to  a 
trustee  ;  for  the  executor  having  a  power  to  sell,  will  have  (according  to  the 
rnle  in  p.  235  a,  ante)  the  concomitant  power  of  giving  an  effectual  discharge 
«for  tlie  purchase  money.    So  that  in  all  cases  ^here  the  trust  U  general  and 
.undefined,  or  where  a  trustee  is  appointed  to  superintend  tbe  purposes  of  tbe 
trust  (liowever  undefined  or  however  explicit  the  nature  of  the  trust  may  be)i 
the  purchaser  would  in  every  such  case  be  exempt  from  the  burthen  of  seeing 
his  money  applied.   This  is  a  consequence  certainly  not  borne  out  by  tbe  cases ; 
but  it  does  not  appear  to  be  otiierwise  than  reasonable  if  these  be  no  fraud 
.between  the  contracting  parties. 

In  the  case  of  Cvihbert  v.  Baker  (on  which  the  learned-  author  most  be 
considered  as  founding  the  whole  of  his  argument,  for  the  other  cases  of 
Preseoii  v.  Edwards,  and  Brent  v.  Best,  seem  barely  in  poiht)  we  are  inpo^ 
session  of  the  fiicts  and  decree  only,  and*  not  of  the  grounds  on  which  that 
decree  proceeded.  It  was  conjectured  by  the  author  (and  it  can  be  bnt  coa- 
jecture  or  inference  on  either  side,  in  the  absence  of  a  full  report  of  the 
judgment)  that  the  rule  which  induced  the  decree  was  the  rule  for  which  he 
contended,  viz.  that  a  hand  being  appointed  to  receive  the  money,  the  pur- 
chaser was  not  boond  to  see  to  its  application ;  and  for  this  construction  be 
Eclied  principally  on  the  ground  that  the  decree  being  to  pay  the  residoe  of 
the  purchase  money  to  the  trustee,  the  purchaser  could  not  be  bound  to  see 
it  applied  farther;  for  if  he  were  bound  to  see  it  paid  to  the  cestui  ^  truttf 
then  tbe  previous  payment  to  the  trustee  rendered'  that  liability  impossible 
to  be>  performed,  which  could  not  have  been  the  meaning  of  tbe  decree.  Aad 
tills  seasoning  the  learned  author  thinks  conclusive  on  the  qnestiom-  Bat 
Mr.  Sngden  observes,  in  his  Treatise  on  Vendors  and  Purchasers,  p.  446) 
5th  edit,  that  this  gFOiind  wholly  fails  him ;  for  that  the  decree  in^as  merely 


TIU  and  Mr, 

Svgden*s  con* 
struciion  of 
CuUibert  o. 
Batter ; 
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'     But  where  money  is  raised  by  virtue  of  a  power  or  trust,  and  hquUy  mu^ 
confined  to  a  sum  su£Scient  to  pay  debtis  or  the  like,  m  case  of  the  neeesnty  rf 
the  deficiency  of  another  fund,  it  seems  that  the  purchaser  or  J^'SX'^- 
mortgagee  must  see  to  the  necessity  of  raismg  it;  for  the  power  ""^^^p^^ 
or  trust  depends  on  the  insufficiency  of  the  other  fund,  and  the  Mitr  fimd; 


in  confonnitywidi  the  prayer  of  thebUl,  the  cethn  fue  <ntff«  being  plaintiffs 
and  the  prayer  of  the  l^iU  being,  that  the  infonts  shares  might  be  inve8te^.«nd 
that  the  remainder  ot  the  purchase  money  might  be  paid  to  the  trusted.  And 
that  gentleman  conceives,  that  the  decision  of  Lord  Thnrtow  in  C^hbert  v. 
Baker  may  be  referred  to  a  more  solid  principle,  without  impeaching  the 
settled  doctrine  «n  this  subject,  or  opposing  the  authority  of  former  decisions. 
The  trust,  he  remarks,  was  for  meh  of  the  children  of  three  persons  as  should 
be  living  when  tiie  estate  should  faU  into  possession;  and  it  was  strongly 
msisted  by  the  bill,  and  as  Mr.  Sngden  apprehends  with  great  reason,  that  the 
«€s<«ff  fM  trutts  were  in  regard  to  C4e  purchaser  uodciued ;  and  that  he  (the 
purchaser)  was   not  bound  to  hiqnire  how  many  there  were,  or  who  they 


It  is  however  observable,  that  the  eedui  que  tnuU  cannot  well  be  said  to  Mrumta^d,  oatf  , 
be  unascertained  when  fourteen  of  them  were  parties  to  the  bill,  and  the  ^t^^StUAnr  ^^ 
purchaser  knew  that  the  other  three  were  under  disabilities,  and  when  pre^- 
viously  to  the  commencement  of  the  suit,  the  cettui  fue  tr%$t8  who  were  of  age  . 
and  within  the  kingdom,  offered  to  give  the  purchasers  receipts  for  their 
respective  sliares ;  and  it  is  admitted,  that  the  receipt  of  the  trustee  would 
have  been  a  sufficient  discharge  for  the  shares  of  the  infants  and  also  for  the 
4hare  of  the  cesfai  que  inut  who  was  abroad,  it  beuig  considered  difficult  to  [  239  4^  ] 
maintain  that  the  absence  of  a  eeihii  que  tnut  in  a  foreign  country  should  bi  a  ' 
case  of  this  nature  impede  the  sale  of  the  estate.  Hence,  therefore,  it  should 
seem  that  the  trust  was  neither  undefined  in  point  of  the  objects  who  were  to 
take  under  it,  nor  was  it  substantially  of  that  long  duration  whxh  would 
exempt  a  purchaser  from  seeing  his  money  applied  on  that  ground.  But  it  may 
be  contended,  that  the  deed  must  receive  its  construction  from  the  moment  of 
its  execution,  and  that  the  liability  of  a  purchaser  to  see  to  the  application  of  his 
money  will  depend  on  the  frame  of  the  deed,  and  not  on  any  subsequent  event, 
as  that  the  objects  of  the  trust  were  actually  ascertained  before  the  sale  or 
otherwise.  Looking  at  tho  deed  in  the  case  of  Cuthbert  v.  Buker  in  this  light, 
.  we  see  that  the  money  arising  from  the  sale  of  the  estate  was  to  be  divided 
between  such  of  tlie  children  of  three  persons  as  should  l>e  Imng  at  the  time 
tpkm  ike  deviee  to  the  trueteee  themid  toke  effect,  thus  fixing  a  particular  period 
for  tiie  happening  of  the  contingency ;  and  thatf  a  time  which  must  of  neces- 
sity happen  before  the  sale  could  take  plaee.  lt«as  therefore  very  different  to 
a  trust  which  directs  a  sale  to  be  made,  and  the  money-arising  from  that  salo 
to  be  divided  between  soch  of  the  children  of  three  persons  as  shall  be  living 
at  the  deaths  of  their  respective  parents.  This  indeed  would  be  a  trust  un» 
defined  in  its  objects,  and  protracted  in  its  execution.  But  in  the  case  in 
question,  it  could  have  been  neither  a  difficult  nor  a  tedious  task  for  a  purchaser 
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necessity  of  a  sale  or  mortgage  to  supply  that,  is  confined  to 


to  have  inqoired  of  three  individnals,  how  man;  children  they  had  Hvmg  on  a 
particular  day  ?  It  should  therefore  appear,  that  of  the  two  conjectures  respect- 
ing the  grounds  on  which  the  decree  in  Cuihbert  v.  Baker  proceeded,  the  m- 
ference  of  the  learned  author  is  the  most  reasonable,  especially  as  it  was  drawn 
in  derogation  of  a  rule  acknowledged  on  all  hands,  to  be  productiYC  of  more 
inconrenience  than  real  good. 
who  was  not  Since  the  learned  author  wrote,  two  cases  on  the  subject  under  considera- 

*"*"**'V  **  <JJ*"  tion  have  been  reported ;  and  though  they  have  no»i  expressly  decided  the 
omMwn*  point 'in  his  favor,  yet  they  seem  very  strongly  to  sau«.(ion  his  opinion.    And 

it  is  well  known  that  Lord  Redesdale,  who  was  counsel  for  the  defendant 
in  the  case  of  Cuihbert  v.  Bakery  and  who  consequently  must  have  known 
the  trne  ground  of  decision  in  that  case,  considered  it  an  authority  for  the 
position  advanced  in  the  text.  Add  to  this  the  observations  of  Lord  Kenyon 
in  Crewe  v.  ZKcJEcea,  and  we  shall  see  tliat  our  author  was  not  singular  in  his 
construction  of  the  case  in  question. 
Payment  to  ^°  Currtr  v.  WaMeff^  f  Dick.  649.    Reg.  Lib.  A.  1784,  fo.  625,  where  the 

tnuteet  ejuwgh.  trust  was  for  payment  of  debts  generally,  the  Lord  Chancellor  (Thuriow) 

is  reported  to  have  said,  **  If  an  estate  b  devised  to  trustees  to  sell,  and  the 
testator  afterwards  contracts  for  the  sale  of  the  estate  [and  dies  before  the 
conveyance  executed],  it  is  enough  for  the  purchaser  to  pay  the  purcliase 
money  into  the  handt  qf  the  trtuteee  to  apply  tV,  as  it  doth  not  lie  with  him  to 
«ee  it  applied.'*    And  in  a  late  case  it  is  laid  down,  that  where  trustees  are 
authorized  to   give  receipts   for  the   purchase  money  of  land  directed  to 
be  sold,  and  such  purchase  money  is  directed  to  be  laid  out  in  the  purchase 
'    of  other  lands  to  be  settled  to  the  same  uses  as  the  lands  sold,  a  purchaser 
liaving  paid  the  money  boitL  fide  to  the  trustees  aud  taking  their  receipt,  can- 
not afterwards  be  affected  with  any  misapplication  of  the  money  by  them. 
Bffper  V.  Halifax^  8  Tandt.  845. 
Extmeratmg      '     lnBa{fourY,  Wdkndf  16Ves.l51,  certain  estates  were  conveyed  to  trus« 
cUaue  may  be    tees,  in  trust  to  sell  and  apply  the  money  in  discharge  of  debts  mentioned 
""^     '  in  a  schedule  pari  pasm.    The  deed  contained  a  provision  limituig  the  time  for 

creditors  to  execute  the  deed  to  eighteen  months :  creditors  who  shoold  not 
execute  within  that  period  to  be  totally  excluded,  unless  disabled  by  rouiority, 
in  which  case  the  same  periods  were  to  be  allowed  respectively  after  the 
disability  ceased.  It  was  farther  provided,  that  it  should  be  competent  to 
creditors,  mentioned  in  the  schedule,  to  eatablieh  larger  demande  thah  were  cx- 
preeeed^  and  to  other  creditors,  not  meniwned  in  the  eckeduU^  to  establish  their 
demands  within  tlie  limited  periods,  and  to  have  the  same  benefit  as  if  they 
had  originally  executed  the  deed ;  with  other  powers  and  provisoes  as  to 
arranging  claims,  compounding  debts,  &c.  but  without  any  exonerating  clause 
to  purchasers,  or  declaration  that  the  receipts  off  the  trustees  should  be  good 
discharges.  After  the  eighteen  months  were  expired,  the  trustees  sold  the 
estates  to  the  defendant,  who  objected  to  the  title  on  the  gromid,  that  be 
r  ^^  1  vras  bound  to  see  to  the  application  of  his  money.  Bat  Sir  William  Gran^ 
Master  of  the  Rolls,  <iver-ruled  the  objection,  observusg  there  was  no  doabt 
that  tiie  trustees  could  give  the  defendant  a  complete  legal  title.    The  objec- 
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the  Bmits  or  extent  of  such  insufficiency ;  and  there  seems  to 


* 

tioD  was,  that  if  they  misemployed  the  price,  the  purchaser  might  be  called  on 
to  pay  the  money  over  again ;  in  other  words,  that  the  purchaser  was  bound 
to  see  to  the  application  of  his  purchase  money. 

His  Honour  thought  iht  doctrine  on  that  point  had  been  carried  farther  than  Latest  general 
mnf  Bound  equitable  principle  would  warrant.     Where  the  act  was  a  breach  qf  duty  ^^^» 
in  the  trustee,  it  toas  very  fit  that  those  who  dealt   with  him  should  he  affected 
hjf  anact  tending  to  dtfeat  the  trust  qf  which  they  had  notice.    But  where  the  sale 
WHS  made  by  the  trustee  in  performanee  of  his  duty,  it  seemed  extram-dinary  that 
he  akomld  not  be  aHe  to  do  what  o«e  would  think  incidental  to  tlie  right  exercise 
of  ki$  power,  namely,  to  give  a  valid  discharge  for  the  purchase  money.    It  was 
not  however  (his  Honour  continued)  necessary  to  determine  the  point  then; 
for   the  deed  in  question  very  clearly  conferred    an    immediate    power    of 
sale  for  a  purpose  that  could  not  immediately  be  defined,  viz.  to  pay  debts, 
which  could  not  be  ascertained  until  a  future  and  distinct  period.    It  was 
impossible  to  contend  that  tlie  trustees  might  not  have  sold  the  whole  pro- 
perty at  any  time  they  thought  fit  after  the  execution  of  the  deed,  and  yet 
it  could  not   be    ascertained   till    the    end    of  eighteen  months ,  who  were 
the  persons  among  whom  the  produce  of  the  sale  was  to  b&  distributed. 
If   the    sale    might    have  taken  place   at   a   time  when    the    distribution 
conld  not  possibly  have  been  made,  it  must  have  been  intended  that  the 
trustees  should  of  themselves  be  able  to  give  a  discharge  for  the  produce  ; 
for  the  money  could  not  be  paid  to  any  other  person  than  the  trustees.    It 
was  not  material  that  the  objeots  of  the  trust  might  have  been  actually  ascer- 
tained before  the  sale.    The  deed  ought  to  receive  its  construction  as  from  />e^  |o  ^  con* 
the  moment  of  its  execution.    According  to  the  fi-ame  of  the  deed,  the  pur-   etrued  from 
chasers  were  or  were  not  liable  to  see  to  the  application  of  the  mon^y,  and  cxeeutum  not 
tfaeir   liability  could  not  depend  on  any  subsequent  event.     And  there  was  frwnsubiequeni 
another  ground  (Sir  William  thought)  on  which  the  purchaser  might  necessa-   ^*^^'' 
rily  be  safe  in  paying  tlie  price  to  the  trustees.    No  creditors  had  any  interest 
in  the  trust  except  those  who  should  have  executed  the  deed.    It  was  evident 
from  the  whole  tenor  of  the  deed,  that  they  contemplated  and  intended  that 
all  the  money  to  be  produced  by  the  sale  of  every  par^of  the  property  should 
come  into  the  hands  of  the  trustees,  and  should  be  managed  by  them  until 
distribution—- should  be  placed  out  in  their  names— and  should  by  them  be  ulti- 
mately distributed.    Then  the  trustees  were  as  much  appointed  by  the  credi- 
tors to  receive  the  money  as  by  the  debtor  to  sell  the  estate.    How  could  those 
creditors  ever  complain  that  the  money  was  paid  to  the  very  persons  appointed 
by  them  to  receive  it  ?     It  seemed  very  clear  tliat  the  trustees  were  fully 
authorised  to  give  a  valid  receipt  for  the  purchase  money,  and  consequently 
the  title  was  unexceptionable* 

The  judgment  in  this  case  is  evidently  in  favor  of  the  anther's  argument ;  Concluding  o5-< 
and  it  is  well  known  what  respect  ought  to  be  paid  even  to  the  gratuitous  opi-  the  Auihm^e 
nion  of  the  great  Judge  whose  adjudication  is  here  recorded.    The  probability  rule  in  the  text* 
is,  that  when  the  pomt  shall  call  for  an  express  decision,  the  court  will  decree, 
that  where  there  is  a  hand  appointed  to  receive  the  money,  the  purchaser 
shall  not  be  bound  to  see  to  its  application  farther  than  a  payment  to  the  trus- 
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tee,  unless  he  be  aware  that  the  trustee  means  ta  misapply  the  noaey, 
or  know  that  he  is  so  involved  in  circomstances  that  it  would  be  dangerous 
to  place  it  under  bis  controal.  It  cannot,  however,  be  concealed  that 
the  cases  uniformly  appear  to  have  gone  on  the  distinction  between  a  Vamtti 
und  a  general  trust,  and  that  Lord  Eldon,  in  condemning  the  doctrine  ad- 
vanced in  Omerod  V,  Hardnun,  6Ves.  654,  n.  (a),  did  jiot  say  it  was  wrong, 
because  there  was  a  band  appointed  to  receive  the  money  (which  was  the 
fact),  but  because  the  first  tnist  was  for  payment  of  debts  generally ;  and 
this  distinction  it  must  be  admitted  is  the  present  established  doctrine  of 
the  courts,  and  ought  consequently  to  be  adhered  to  till  expressly  set  aside, 
or  another  rule  be  substituted  in  its  place.  Till  then  CtUhbert  v.  Bdur 
must  be  considered  as  a  case  aui  generis^  and  the  particular  rules  collected 
in  the  next  note  (where,  it  is  conceived,  a  correct  view  of  the  law  on 
thb  subject,  in  all  its  bearings,  is  exhibited)  should,  it  is  submitted,  be 
adopted. 
Of  eUaue  to  ^^  ^  apprehended  that  the  common  clause  enabling  the  trustees  to  alter  and 

aUfr  and  wary    vary  the  securities  on  which  a  money-fund  Is  invested,  will  of  itself  be  sof- 

fioient  to  exonerate  a  mortgagor,  in  paying  back  his  money  to  the  trustees, 
from  the  burthen  of  seeing  it  applied  even  in  the  investment  of  f^nother  ample 
security,  much  more  from  the  obligation  of  looking  to  the  administration  of 
the  tedioos,  and  perhaps  complicated,  trusts  on  which  the  money  may  have 
been  settled.  In  a  case  which  occurred  in  practice,  A.  bequeathed  10,0001.  t9 
B.  and  C,  in  trust,  to  pay  the  dividends  to  a  married  woman,  and  after  her 
decease,  in  trust  for  such  person  as  she  shoiild  appoint  \  with  power  for  the 
trustees  to  lay  out  the  money  on  government  or  real  securities^  and  to  alter, 
vary,  and  transpose  such  securities  as  occasion  might  require ;  to  which  was 
added  an  indemnity  to  the  trustees,  their  executors,  administrators,  and 
assigns,  but  n6  indemnity  to  persons  paying  them  money,— a  clause  which 
^ould  seldom  be  omitted  in  the  preparation  of  any  trust.  The  trustees  laid 
out  the  money  on  mortgage.  The  feme  covert  by  will  bequeathed  the  money 
to  pther  trustees  upon  long  and  multifarious  trusts,  dividing  the  money  into 
several  small  portions,  and  beqneathuig  each  portion  to  the  children  of  per- 
sons unmarried,  with  benefit  of  survivorship,  clauses  of  maintenance  and  ad- 
vancement,  and  other  special  provisions,  with  an  indemnity  to  her  own  trustees 
personally,  but  no  indemnity  to  persons  paying  them  money. 

The  estate  on  which  the  money  was  secured  was  contracted  to'be  sold,  and 
it  was  agreed  that  the  money  should  be  paid  back  to  the  trustees  by  the  par- 
chaser  out  of  the  purchase-money,  when  a  question  arose,  whether  he  was 
liable  to  see  to  tlie  application  of  the  money  so  about  to  be  discharged* 

It  was  advised  that  the  purchaser  would  not  be  involved  in  the  responsibility 
of  seeing  to  the  application  of  his  money  to  the  numerous,  undefined,  and  pro- 
tracted purposes  mentioned  in  the  feme  covert's  will.  It  was  observed,  that 
\  in  both^ills  there  were  ample  indemnities  to  the  trustees  and  their  asiigns,  and 
that  the  trustees  under  the  first  will  were  empowered  to  lay  out  the  money 
pn  real  securities,  and  "  to  change  and  alter  such  securities  as  occasion  might 
require,  &c.''  This  of  itself  implied  a  power  to  give  an  effectual  receipt  and 
discharge  for  the  money,  otherwise  how  could  the  trustees  effectually  change 
and  alter  the  securities  as  occasion  might  require  .'—without  that  implied  power 
the  trust  would  be  nugatory.  If  the  trustees  could  not  give  a  receipt  now, 
neither  could  they  have  given  an  effectual  receipt  to  the  executors  of  the 
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he  no  mode  of  ascertaining  the  amount  of  the  debts,  and  of 
the  other  fund,  and  the  insofficiency  of  the  ktter  to  answer 
them  with  sufficient  accuracy*  without  the  interposition  of  a  •«  «»*««*  «<»« 
Court  of  Chancery*  and  a  decree  for  a  sale  or  mortgage  to  or  mortfoge 
supply  such  deficiency;  and  though  there  be  in  such  cases (o)  J^^  **  ^' 
a  clause  in  the  instrument*  creating  the  trust  for  sale,  &c.  which 
makes  the  receipt  of  the  trustee  and  indemnification  to  the 
purchaser*  it  will  not  avail  the  purchaser  in  cases  of  this  kind, 
for  that  only  operates  in  case  of  the  trustees  finding  it  neces- 
sary to  seD ;  that  is*  of  the  prior  fimd  proving  deficient  to  answer 
the  debts*  &c.  to  the  amount  of  the  lands  sold.  In  short*  in  such 
cases*  the  power  of  sale  being  confined  to  so  much  as  shall  i^e 
sufficient  to  make  up  the  deficiency  of  another  fund  first  ap- 
propriated* the  persons  entitled  to  the  fimd  last  appropriated* 

(o)  Vide  Culpepper  ▼,  Aiion^  snpra*      deavx  ▼.  Pridettux,  I  Bro.  Ch.  Ca.  tS-T* 
tl5.    Et  Dyke  v.  Ric/w*    Cro.  Car.      ct  ante*  215,  n.  (B).— £d.] 
355.  ^.C.  Sir  Win.  Jones*  3t7.    [Pri- 


ftnt  will,  ^eir  power  to  do  which,  however*  was  undonbted.  The  objection 
was*  tiiat  if  the  tinutees  to  whom  the  money  was  paid  shoald  misapply  the 
same*  the  purchaser  inight  be  called  on  to  pay  the  money  over  again.  If  the 
porchaser,  in  making  sach  payment*  were  privy  to  an  intended  devastavit,  then 
the  objection  might  be  of  some  avail*  but  when  the  money  was  received  by 
the  trustees  in  performance  of  their  duty,  it  seemed  extraordinary  that  they 
should  not  be  able  to  do  what  was  necessarily  incident  to  a  right  exercise 
of  their  power*  namely,  to  give  a  release  for  die  money  repaid  them.  The 
wholesome  rnle  laid  down  by  Sir  W.  Grant  was,  that  if  the  money  was  liable 
to  be  paid  at  a  time  when  the  cestui  que  trust  coold  not  possibly  be  ascertained 
it  must  have  been  intended  by  the  testator,  that  the  trustees  should  of  them- 
selves be  able  to  give  a  valid  discharge  for  the  money ;  for  the  iHoney  could  not 
ke  paid  to  my  other  person;  Balfour  v.  fVeUandy  16  Ves.  151.  In  the  case  in 
review*  it  was  evident  both  the  testators  contemplated  a  power  in  the  trustees 
to  give  good  discharges*  for  they  expressly  provided  that  the  trustees  should 
be  responsible  for  those  receipts  only  in  which  the^  concvrred ;  then  if  the  tnis- 
tees  were  to  be  responsible  for  those  receipts  in  which  Hty  did  conenr,  it  was 
obvious  that  the  mortgagor  and  those  claiming  under  him  were  discharged 
from  seeking  any  other  hand  for  payment  of  the  money  to  than  that  which 
was  thus  declared  to  be  responsible  for  tlie  receipt  of  it.  The  case  of  Wood 
y.  Harmauy  5  Madd.  368,  was  alt^o  referred  to,  where  it  was  held,  {hat  an  au- 
tiiority  given  by  a  testator  to  his  trustees*  to  lay  out  *and  invest  money  on 
lecarity*  included  in  it*  an  authority  to  give  sufficient  discharges  to  the  bor- 
rowers. On  the  whole  therefore  it  was  concluded  that  the  proviso  enabling 
the  trustees  to  alter  and  vary  the  secorities*  was  (equivalent  to  the  usual, 
exonerating  clause. 
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wiH  have  a  right  to  call  upon  the  purchaser  to  prove  such  de- 
ficiency and  its  quantum,  which  of  course  involves  an  account 
of  its  application ;  and  admitting  the  deficiency  to  exist,  and 
that  if  the  purchaser  can  shew  it,  he  will,  by  the  clause  re- 
specting the  receipt,  be  safe  in  regard  of  seeing  his  purchase- 
money  on  such  sale,  &c.  applied  according  to  the  trust;  and 
that  is  all  the  use  of  such  clauses,  as  I  conceive,  in  cases  of 
the  nature  of  those  last-mentioned  (u}« 


Otf  fmrefuuet^a  (U)  In  forming  an  opinion  of  the  liability  of  a  pnrcliaser  or  mortgagee  to 
U«^K<y  io  tee  ^^  j,jj  money  applied  when  he  is  not  expressly  relieved  from  that  burthen  by 
filttfri.  the  author  of  the  trast,  the  following  concise  rales  (exhibiting,  by  way  of  coo- 

pendinm,  the  affirmative  and  negative  bearings  of  the  doctrine  in  aU  iti 
branches)  will,  it  is  hoped,  (notwithstanding  the  lengthened  details  into  which 
the  present  chapter  has  already  ran),  find  a  sufficient  apology  for  their  additioB 
to  the  text  in  the  brevity  of  their  compilation,  and  the  consequent  facility 
of  their  application  to  practice. 
PreUminary  re»  ^^  ^  preliminary  remark,  it  may  be  worth  observing,  that  the  ensuing  rules 
mtwkt,  are  applicable  only  where  there  is  not  an  express  clause  in  the  deed  or  will, 

exempting  the  purchaser  or  mortgagee  from  seeing  his  money  applied,  or  where 
an  equivalent  to  tliat  clause  cannot  be  collected  from  the  terms  of  the  mstro* 
ment,  construing  tlie  instrument  by  its  application  to  tlie  circumstances  as  they 
stand  at  the  time  of  its  execution,  and  not  by  any  subsequent  events.  And  it 
may  also  m  this  place  not  be  amiss  to  notice,  that  in  general,  the  objectioD 
started  by  a  purchaser  or  mortgagee,  that  he  is  bound  to  see  to  the  application 
of  his  money,  is  an  objection  to  the  conveyance,  and  not  to  the  title ;  for,  in 
most  cases,  the  trustees  have  an  indubitable  right  to  sell,  but  the  purcbaaer 
refuses  to  complete  his  purchase  because  the  ceattii  que  truU  ia  not  a  party 
to  the  conveyance.  See  Bink$  v.  Rokeby,  9  Madd.  Rep.  227. 
Ca»e$  where  I.  As  to  the  cases  in  which  a  purchaser  or  mortgagee  will  be  bound  to  see 

^Jkiatld  see  hie    ^**  ™oney  applied  to  the  purposes  of  the  trust  :— 

Money  ap^ied.        If  an  estate  be  conveyed  or  devised  unto  and  to  the  use  of  A.  in  fee,  in  trust 

for  B.  in  fee,  or  in  trust  for  tlie  children  of  B.  in  fee,  and  afterwards  sold  or 
mortgaged,  the  ceelui  que  iruet  being  the  beneficud  owner,  the  money  most 
be  paid  to  him,  or  applied  to  his  use  with  his  con^nt. 

2.  If  an  estate  beounveyed  or. devised  to  trustees,  in  trust  toseUormort' 
gage  for  the  payment  of  debts  scheduled  or  specified,  the  purchaser  or  niort- 

r  oAjO  1  MS^  should  see  his  money  employed  inpayment  of  these  debts.  Aote,tl^ 
S18.  no.  281.  239.  Dunchv,  Kent,  1  Vem.  260.  Awn.  Mose.  96.  Abbott  v. 
Gibbef  1  £q.  Abr.  S58.    Barnard.  81.    2  Madd.  Rep.  2S8. 

3.  If  an  estate  be  'conveyed  or  devised  ua  trust  to  pay  legacies  alone,  the 
purchaser  or  mortgagee  should  see  bis  money  rightly  employed.    Ibid. 

4.  If  the  trust  be  for  payment  of  debts  generally,  and  also  of  legacies,  ao<l 
it  is  stated  that  the.  debts  are  paid,  whereby  the  legacies  become  the  only 
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liVhere  a  special  maioriiy  is  given  to  particular  persons  to  P^neer  to  ghe 

^  ,  !•       1.  reeetpU  not 

Ipve  effectual  receipts,  those  persons  cannot  transter  that  au-  trtmifenrMe.  , 


charge,  in  this  case  also,  the  perchaser  or  mortgagee  shoidd  see  bis  money  Cau$  wiun 
applied  in  payment  of  the  legacies,    t  Pres«  Abs.  2t9.  pwrckMer 

5.  If  an  estate  be  conveyed  or  devised  for  payment  of  debts  generally,  and  |,|^),|^  applied* 
iMfore  sal<f  the  debts  are  ascertained  by  a  Master's  leport,  the  purchaser  or 
snortgagee  will  be  bound  to  see  to  the  application  of  his  money.  Uoyd  v.  Garth, 

Reg.  Lib.  1748,  B.  lb.  85.    8.  C.  1  Yes.  173.    Ante,  tS7. 

6.  If  lands  be  vested  in  trustees  by  act  of  parliament  in  trust  to  be  mort- 
gaged or  sold  for  a  particular  purpose,  it  will  be  incumbent  on  the  mortgagee 
or  purchaser  to  see  his  money  applied  accordingly.  CottereU  v.  Hamp$onf 
t  Vem.  5. 

7.  If  the  trustee  for  sale  or  mortgage  be  called  upon  in  the  Conrt  of  Chan- 
cery lor  an  aeconnt,  and  the  trustee  submit  to  the  jurisdiction  by  answering 
the  bill,  the  court  will  take  the  execution  of  the  trust  out  of  the  hands  of  the  . 
trustee  to  be  executed  by  itself;  for  it  would  be  inconvenient  to  permit  a  sale 
bat  by  the  court  where  it  has  attached  its  jurisdiction.  Consequently,  if 
lands  be  devised  to  trustees  to  sell  for  the  payment  of  debts  generally,  and 
the  creditors  file  a  bill  to  enforce  a  sale  and  payment  of  their  debts,  a  sale  or 
mortgage  by  the  trustees  after  the  bill  filed  would  be  void,  Walker  v.  Small' 
wood,  Amb.  6T6.  S.  P.  S  Madd.  Rep.  SS7.  £t  vide  ante,  f  38,  unless,  per- 
haps, the  purchaser  or  mortgagor  had  seen  to  the  payment  of  the  debts. 

8.  If  an  estate  be  charged  (which  we  have  seen  is  the  same  in  regard  to  the 
mortgagee's  liability  as  an  actual  devise  or  conveyance)  with  the  payment  of 
legacies,  and  some  of  the  legatees  are  adult,  and  others  are  infants,  and  the 
trustees  have  not  any  power  to  vary  the  securities,  the  estate  may  be  sold  or 
mortgaged  for  raising  all  the  legacies  at  once ;  but  the  purchaser  or  mortgagee 
should  see  the  legacies  paid  to  the  adult  legatees,  and  the  legacies  of  the  in- 
fimts  invested  in  the  funds  or  laid  out^on  good  security  in  tnist  for  the  infants. 
But  this,  it  seems,  will  not  deprive  the  infants  on  their  coming  of  age  from 
having  recourse  to  the  real  estate  to  supply  any  deficiency  of  payment  (in 
principal  or  interest)  of  the  fund  on  which  their  legacies  have  been  placed. 
IHekeniom  v.  Dickenmm^  3  Bro.  Ch.  Ca.  19. 

9.  If  an  estate  be  devised,  subject  to  existing  charges,  it  will  be  incumbent 
on  the  purchaser  to  see  his  money  applied  in  discbarge  of  those  incumbrances. 
1  Vem.  69.  et  vide  ante,  233,  n.  (R). 

10.  A  mere  power  to  trustees  to  give  receipts  and  acquittances,  for  the  pur- 
diase  or  mortgage  money,  will  not,  as  it  should  seem,  be  sufficient  to  exone- 
rate a  purchaser  from  seeiug  his  money  applied,  if  the  trust  be  of  such  a  nature 

r 

as  to  require  his  observance  of  its  due  execution.  But  if  the  trustees  have  a 
power  to  compel  the  completion  of  all  contracts,  and  to  act  as  effectually,  *^  to 
an  intents  and  purposes,"  as  the  author  of  the  trust  could  have  done,  this,  it 
aeems,  will  exempt  a  purchaser  or  mortgagee  from  seeing  his  money  applied 
further  than  hi  payment  to  the  trustees.  See  Bink$  v,  Rokeftyf  S  Madd.  Rep. 
S89.    8.  C.  on  other  pointi,  f  Swan.  tst. 

11.  When  a  purchaser  is  bound  to  see  his  money  applied,  he  must  actually 
pay  it  to  the  creditors  or  legatees.    And  as  the  lien  of  each  particular  debt 


1 
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Ow  irtuue  w-  thoritv  even  from  the  one  to  the  others  of  them ;  but  it  seems. 
remauu  io       that  by  any  of  them  renouncing  such  trusty  it  will  remain  in 


extends  to  the  whole  property,  each  creditor  or  legatee  shoiild  give  as  many 
receipts  and  releases  as  there  are  purchasers  of  the  estate,  sapposing  the  estate 
to  have  been  sold  in  lots.  If  the  creditors  are  nomerons,  and  there  are  several 
purchasers,  it  is  sometimes  recommended  to  assign  the  debts,  &c.  conditionally 
to  a  trustee,  vrith  a  declaration,  that  his  receipt  shall  be  a  good  discbarge^ 
and  then  the  trustee  is  made  a  party  to  each  conveyance ;  but  creditors  will 
not  eaiily  divest  themselves  of  their  legal  claims,  not  even  on  tlie  faith  of  • 
trustee  of  their  own  appointment.  If  it  should  happen  that  a  bill  has  been 
filed  for  the  purpose  of  enforcing  a  specific  performance  of  the  contract,  the 
purchasei;  will  tben  be  relieved  from  the  burthen  of  seeing  his  money  applied, 
[  243  4  ]  by  paying  it  into  the  bank  in  the  name  of  the  accountant-general.  The  court 
will  take  upon  itself  the  right  application  of  tbe  money.  Vide  ante,  i%% 
note  (O). 

CdMs  wture  II.  With  respect  to  the  histances  in  which  a  purchaser  or  mortgagee  wiQ 

fmrehoMr  u       not  be  obliged  to  see  his  money  applied  :— 

*eeing_bu  mO'      ^^  ^^^  ^^^  ^^^^  be  for  payment  of  debts  gemraUyf  he  will  be  exonerated 

n€p  €ppUed»  from  the  burtlien  of  seeing  to  the  execution  of  a  trust  so  extensive  and  unde- 
fined, although  he  may  have  notice  of  some  or  even  of  all  the  debts.  Culpepper 
▼.  iiston,  8  Ch.  Ca.  115.  8S3.  Humble  v.  Bill^  1  £q.  Abr.  359.  Dunch  v.  Keni, 
1  Vetn.  t60.  Turner  Ex  parte,  9  Mod.  418.  Hardwkke  v.  Myndy  1  Anstr. 
109.  WUHamson  v.  Curtis,  3  Bro.  C.  C.  96.  Itkell  v.  Beojt,  1  Ves.  sen.  Si5. 
The  land  will  be  discharged  as  soon  as  tlie  money  is  raised,  although  raisap-. 
plied  by  Uie  trustees;  and  tlie  residde  of  the  estates  unsold  will  belong  to  the 
heir  or  devisee,  the  creditors  or  legatees  having  no  remedy  against  the  same  i 
because  the  estate  is  debtor  for  the  debts  and  legacies,  but  not  for  the  faults 
of  the  trustees.  Anon,  Dom.  Proc.  1  Salk.  153.  In  the  case  of  lard  Bray^ 
hroke  v.  Inakip,  8  Ves.  425, 426.  432.  an  objection  was  taken  to  a  title»  on  die 
ground,  that  the  above  general  rule  did  not  hold  where  the  purchase  was  not 
from  the  original  trustees,  but  from  others  to  whom  they  had  conveyed.  This 
olrjection  the  Lord  Chancellor  over-ruled  from  the  circumstances  of  the  case, 
without  entering  into  the  general  merits  of  the  question.  The  circumstances 
were,  that  the  original  trustees  had  long  before  conveyed  to  the  trustees  in  the 
suit ;  reciting  in  the  deed  that  they  had  paid  all  the  delta  and  legaciea,  Tbe 
banker's  book  also  shewed  that  the  legacy  in  question  had  been  paid,  and  there 
was  not  any  evidence  produced  to  the  contrary  \  and  even  without  the  banker's 
book  the  Chancellor  said,  tbe  non-production  of  a  release  of  the  legacy,  ailer 
the  time  which  had  elapsed,  would  not  have  been  a  valid  objection  to  the  title. 
S.  Where  the  trust  is  for  paymeut  of  debts  mentioned  in  a  schedule,  and 
also  for  other  debts  not  scheduled,  it  should  seem  tlie  purchaser  will  be  bound 
to  see  his  money  applied  in  tlie  payment  of  the  seliedtrted  debts.  But  if  the 
scheduled  debts  are  paid,  tben  he  will  be  exonerated  ;  for,  as  to  the  residue 
of  the  trust,  it  is  so  unlimited  and  undefined  that  a  purchaser  could  not  rea- 
sonably be  expected  to  see  to  its  execution.  The  contrary  of  this  position  (that 
wh^re  the  trust  is  for  payment  of  scheduled  debts,  and  also  for  debts  ujuche- 
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the  'contintung  trustees  or  trusteet  and  may  be  exerdsed  by 
.themt>r  him  only. 


dnledy  the  pnrchaser  will  be  exempt  ah  initio)  may  perhapi  be  inferred  from  Coiei  wheri 
the  present  Vice-Cbancetlor'B  observations  in  Sinks  f .  Rokeby,  t  Madd.  Rep.  ^JJ^J^JJ^Jv^ 
SS9 ;  bat  it  is  apprehended  that  the  rule,  as  above  stated,  is  borne  oot  bj  aeing  hit  huh 
the  eases  on  this  snbject    The  case  of  BtiVour  v.  WeWandy  ante,  9S%  is  very  ^^  ^p^tted. 
different  from  the  case  supposed. 

5.  If  the  tmst  be  for  payment  of  debts  generally,  and  also  of  legacies,  the 
purchaser  or  nnortgagee  will  be  exempt ;  for  the  legacies  cannot  be  paid  nntil 
after  the  debts ;  and  the  debts  not  being  specified,  tlie  purchaser  or  mortgagee 
will  not  be  liable  to  see  to  the  payment  of  them,  and  consequently  not  to  the 
legacies,  which,  in  fact,  would  involve  him  in  an  account  of  the  debts.  Sfctf* 
Ucorne  ▼.  Roger$f  Amb.  188. 

4.  If  the  debts  are  particularised,  a  purchaser  or  mortgagee  will  not  be  pre- 
judiced  by  more  of  the  estate  being  sold  than  is  necessary.  Spalding  v.  Ijfhalmerf 
ante,  216,  17,  18. 

-  5.  If  an  estate  be  devised  in  trust  to  raise  so  much  money  as  the  personal 
estate  shall  prove  deQcient  in  paying  the  debts  and  legacies,  a  purchaser  or 
mortgagee  will  not  be  bound  to  ascertain  the  deficiency.  See  ante,  222,  % 
and  n.  (B)2l5,  and  the  distinction  there. 

6.  Note,  Trustees  to  sell  for  the  payment  of  debts  generally,  may  raise  the 
same  by  a  b«n&  JIde  sale  or  mortgage  without  waiting  for  a  decree,  no  suit 
being  instituted ;  for  tliat  would  be  to  drive  creditors  into  Courts  of  Equity: 
and  decrees  do  not  give  rights,  but  only  enforce  the  due  observance  of  powers 
and  tmsu.    Baih  v.  Bradford,  1  Ves.  590. 

7.  If  the  time  appointed  for  the  sale  or  mortgage  of  the  estate  be  arrived, 
and  the  persons  entitled  to  the  money  are  infants,  or  unborn,  or  incapable  of 
joining  in  the  conveyance,  it  should  seem  that  a  purchaser  or  mortgagee  will 
not  be  bound  to  see  his  money  applied  farther  than  by  investing  it  in  a  fund 
of  sufiident  durability,  in  the  names  of  the  trustees,  with  a  declaration  from 
them  that  they  stand  possessed  of  the  stocks  and  securities  in  trust  for  the 
infants,  or  contingent  ceshtt  <(ne  inut$, 

8.  If  lands  are  devised  to  trustees  in  trust,  by  sale  or  mortgage,  to  raise 

money  for  various  and  extensive  purposes  (Juxan  v.  Brtan,  Pre.  Ch.  143),  or       f  244  J 

!f  the  money  arising  by  sale  or  mortgage^  is  to"  be  applied  on  trusts  which  are 

of  long  duration  (pi.  7.)  or  which  require  time  and  discretion,  as  in  the  pur^r 

^hase  of  estates,  (3  Pres.  Abs.  264.)  or  in  the  payment  of  scheduled  creditora 

at  a  distant  period  (BaVaur  v.  IVeUand^  16  Ves.  151,  ante,  239,  in  noHs),  it  is 

the  prevailing  opinion  of  the  profession  thai  a  purchaser  or  mortgagee  need 

aot  see  his  money  applied  further  than  by  paying  it  to  the  trustee,  who,  in  such 

case,  is  considered  as  having  a  plenary  power  over  the  money,  and  consequently 

the  minor  one  of  giving  a  good  receipt  and  discharge  for  the  same. 

9.  If  the  money  arising  from  the  sale  or  mortgage  is  to  be  invested  in  real 
•r  government  securities,  upon  certain  trusts,  tlien  it  will  be  sufficient  to  see  it 
•o  invested,  procuring  from  the  trustees  a  declaration  that  they  stand  possessed 
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Cowetfonee  to  ,   Thus,  where  estates  were  conveyed  by  a  settlement  made  on 

itd".^^  the  marriage  of  S.  C.  to  A.,  B.,  and  C.  (p),  their  heirs  and 

me  d<e«,  on-  assigns  for  ever,  in  trusty  that  they  and  the  survitor  of  them, 

other  releases  f  t    ^      •»    • 

remaimngtrus'  and  the  heirs  and  assigns  of  such  survivor,  should,  after  die 

goi^'^tcey'  death  of  E.  sell  the  estates  for-  the  best  price  that  at  the  time 

h^L'^nka^  of  the  sale  could,  in  the  judgment  of  the  said  trustees,  be 

ingbad  re* 

iioimeid.  (y)  Crewe  v.  Dieken,  4  Vc«.  97. 


Cgses  where       ^^  ^^  ^'b^  i^  ^'^^t  for  the  parposes  of  the  wilL   S  Cas.  &  Opin.  114.    f  Preft. 

fiwrclmser  is       Abs.  22f . 

J^^'^'^ilj^      10.  If  the  estate  be  sold  by  the  Depaty  Remembrancer  of  the  Coort  of  Ex- 

ney  ap]^iU(L         chequer  under  an  extent,  there  the  purchaser  or  mortgagee  will  be  not  be 

obliged  to  see  his  money  applied  in  discharge  of  the  crown  debt;  for  payment 
into  the  Court  of  Exchequer  will,  as  it  should  seem  from  the  statute  S5  Geo«  S« 
c.  35,  sufficiently  exonerate  the  purchaser  or  mortgagee  from  all  further 
liability. 

11.  If  power  be  given  to  trustees  to  sell  lands,  and  divide  the  profits  amongst 
eestuMs  que  trust,  who  are  infants,  this  enables  the  trustees  alone  to  give 
effectual  receipts  to  the  purchaser.  Sowaraby  v.  Laeiff  4  Madd.  142.  The  Will 
in  this  case  devised  certain  lands  to  tlie  testator's  children,  "  the  same  to  be 
sold  when  the  executors  and  trustees  of  that  his  will  should  see  proper,  and  the 
money  arising  out  of  the  said  lands  and  tenements  to  be  equally  and  severally 
divided  among  his  above-named  children.''  The  Vice- Chancellor  said  k  was 
plain  that  the  testator  intended  that  the  trustees  should  have  an  immediate 
power  of  sale.    Some  of  the  children  were  infants,  and  not  capable  of  signmg 

I  receipts.    His  Honour  therefore  must  infer  that  the  testator  meant  to  give  to 

the  trustees  the  power  to  sign  receipts,  being  an  authority  necessary  for  the 
execution  of  his  declared  purpose.  Ibid.  So  in  Lavender  v*  Stanton ,  6  Madd. 
46,  it  is  laid  down  broadly,  that  where  trustees  for  sale  are  to  apply  the  pro- 
duce for  an  infant,  the  power  of  giving  receipts  to  purchasers  is  necessarily 
incident,  since  otherwise  the  power  of  sale  would  be  wholly  nugatory, 

19«  It  is  not  settled  by  authority  that  the  common  proviso  enabling  the  change 
of  securities  is  equivalent  to  an  exonerating  clause,  but  powerful  arguments 
suggest  themselves  for  so  considering  it.    See  ante,  240  by  t41. 

13.  Where  trustees  are  unthorized  to  give  receipts  for  the  purchase  money 
of  land  directed  to  be  sold,  and  such  purchase  money  is  directed  to  be  laid  out 
in  the  purchase  of  other  lands,  to  be  settled  in  the  same  manner  as  the  lands 
sold,  a  purchaser  having  paid  the  purchase  money  bond  fide  to  the  trustees  and 
taking  their  receipt,  cannot  be  affected  by  any  misapplication  of  the  money 
by  them.    Roper  v.  Ha^faXy  8  Taunt.  845. 

14.  Where  a  mortgagee,  on  the  marriage  of  his  son,  assigned  over  the  mort- 
gage money  to  two  trustees,  upon  trust  for  the  son  for  life,  then  for  the  in- 
tended wife  for  life,  and  afterwards  for  the  children  of  the  marriage,  with  a 
general  power  of  attorney  to  the  trustees  to  receive  and  get  in  the  money,  and 
**  to  do,  execute,  and  perform  all  acts,  deeds,  matters,  and  things,  in  and  con- 
cerning the  premises  as  fully  and  effectually  to  all  intents  and  purposes  as  tlie 
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had,  and  apply  the  money  arising  by  the  sale  thereof,  upon       Crewe 
the  trusts  therein  mentioned,  "  Provided,  and  it  was  thereby      Dicken. 
declared  and  agreed,  and  S.  C.  (the  creator .  of  the  trust)  for 
herself,  her  heirs,  executors,  administrators,  and  assigns,  did 
thereby  declare,  direct,  limit,   and  appoint,   that  the  receipt 
or  receipts  of  the  said  A*,  B«,  and  C.  (x),  and  the  survivor  of 


author  of  the  trust  could  have  done  if  the  settlement  had  not  been  made,'^  it  C0»e$  where 
was  considered  clear,  on  the  authority  of  the  above  cases,  particularly  of  BtalM  2Sj|^!J^ra» 
▼.  Rokdfg,  t  Madd.  959,  and  WeihereU  v.  CoUtiu,  3  Madd.  f55,  that  the  trustees  mcjiv  hu  «m- 
could  sufficiently  exonerate  the  mortgagor.    But  it  was  advised,  that  if  the  ii<9  oppited. 
mortgagor  should  not  feel  inclined  to  rely  on  the  authority  of  these  cases,  his 
only  course  was  to  file  a  bill  for  redemption,  (to  which  the  trustees  and  eesftil 
ipt€  trui  should  be  parties,)  and  pray  to  have  the  money  paid  into  court,  and 
thereupon  to  have  a  decree  against  the  defendants  for  a  reconveyance ;  but  it 
was  added,  that  the  costs  of  such  a  suit  wonld  fall  on  the  mortgagor,  and 

15.  It  has  been  lately  ruled,  that  an  authority  given  by  a  testator  to  his  trus- 
tee, to  lay  out  and  invest  money  on  security,  includes  in  it  an  authority  to  give 
sufficient  discharges  to  the  borrowers.  Wood  v.  Hwmum^  4  Madd.  368. 
'  16.  Note  also,  that  a  trustee  of  real  estate  for  sale,  who  has  renounced  his 
trust,  and  released  and  conveyed  to,  his  co-trustee,  is  not  a  necessary  party  in 
a  conveyance  to  a  purchaser,  nor  is  it  necessary  he  should  join  in  a  receipt 
for  the  purchase  money.    Adam»  v.  TaiM/cm,  5  Madd.  435,  et  infra,  250. 

17.  With  respect  to  personal  estate  and  chattels  real,  it  is  observable,  that  Am  io  fentm^ 
a  purchaser  will  in  no  case  be  bound  to  see  to  the  application  of  his  money,  ^V* 
where  he  purchases  honA  ftdi  of  an  executor ;  for  however  leasehold  estates  or 

personal  property  may  be  bequeathed  by  the  testator,  they  will  devolve  first  on 
the  executor,  to  be  applied  in  a  due  course  of  administration,  which  vrill  be 
equivalent  to  a  bequest  for  payment  of  debts  generally.  Vide  ante,  101  to 
105.  WaiUi.  Kaney,  Toth.  141.  U7,  Bonney  v.  Ridgard^  1  Cox,  146.  Wale 
▼.  Bodhf  4  T.  R.  6S5.  17  Ves.  165.  But  if  leasehold  estate  or  personal  chat- 
tels be  assigned  to  trustees,  in  trust  to  sell  or  mortgage,  and  apply  the  money 
arising  therefrom  on  tnists  whioh  are  limited  and  defined,  the  purchaser  or 
mortgagee  will  be  obliged  to  see  his  money  applied  in  the  same  manner  as  if 
the  trust  had  been  concerning  real  estate ;  and  it  seems,  that  if  a  particular 
fund  be  pointed  out  by  the  will  for  the  payment  of  debts,  it  may  become  ne- 
cessary for  a  mortgagee  to  inquire  if  that  fund  has  been  exhausted ;  vide 
Coote  on  Bflortg.  185. 

18.  In  order  to  prevent  the  occurrence  of  questions  of  this  nature,  it  should 
never  be  omitted  to  insert  provisions  in  the  trust  deed ;  that  the  receipts  of  the 
trustees  shall  be  sufficient  discharges ;  and  that  the  purchasers  shall  not  be 
bound  to  see  to  th$  application  of  their  money ;  and  when  necessary  that  the 
purchaser  shall  be  exonerated  from  inquiring  whether  the  sale  or  mortgage  be 
necessary  for  the  purposes  of  the  trust,  or  whether  any  notice  required  by  the 
terms  of  the  trust  shall  have  been  given. 

•   (X)  If  this  clause,  instead  of  pointing  out  the  trustees  by  name,  had  pro-  Practice, 
vlded,  (bat  "  the  receipts  of  the  trustee  or  trustees  for  the  time  being,  should 
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enwt  them,  and  the  heh*s  and  assigns  of  such  survivor,  of  the  putfi 
Dicken.  chase-money  to  arise  from  such  sale  of  the  said  estates,  or  any 
parts  thereof,  should  be  full  and  sufficient  discharges  for  the 
same  to  the  purchaser  or  purchasers  thereof,  his,  her,  or  their 
heirs  and  assigns  respectively;  and  that  such  purchaser  or 
purchasers  should  not  be  fiirther  answerable  or  accountable 
for  the  application  of  such  his,  her,  or  their  purchase-money, 
nor  be  any  way  obliged  to  see  the  same  applied  upon  the  trusts 
therein  contained,'*.  &c.  C.  died,  and  A.  being  unwilling  to  act 
in  the  trusts  after  the  death  of  C.  by  indentures  of  lease  and 
release,  conveyed  and  released  all  the  said  premises,  and  all 
his  estate  and  interest  therein  to  B.  and  his  heirs.  B.  scfler- 
wards  contracted  for  a  sale  of  these  estates ;  but  the  pur- 
chaser refused  to  take  the  conveyance,  unless  A.  would  join 
in  the  receipt  of  the  purchase-money,  which  he  declined. 
And  on  a  bill  filed  by  B.  against  the  purchaser,  to  compel  a 
specific  performance  of  the  agreement,  the  purchaser  sub* 
initted,'by  his  answer,  that  the  receipt  for  the  purchase- 
money,  signed  by  C.  alone,  would  not  be  a  sufficient  discharge 
for  the  same,  and  that  A.  ought  to  join  in  the  receipt.  On 
the  part  of  B.  it  was  said,  the  difficulty  arose  from  A.  having 
conveyed  the  estate  to  B.  That  it  would  be  perfectly  clear, 
only  that  the  instrument  he  had  executed,  was  not  that  sort 
of  instrument  that  he  ought  to  have  executed ;  for  he  did  not 
execute  the  deed  of  trust,  nor  did  he  ever  act  in  it.  That  in 
Sir  Thonuis  JRumbokTs  case  he  refused  to  accept  upon  the 
authority  otBomfant  v.  Greenfield,  Cro.  Eliz.  80,  which  cited 
stat.  21  Hen.  8.  c.  4.  That  nothing  vested  in  him,  and  that  it 
was  the  same  as  if  he  were  actually  dead.  That  B.'s  con* 
veyance  and  receipt  would  be  sufficient.  A.  had  released  all 
his  interest  to  B. ;  and  a  release  from  one  joint-tenant  to 
another  would  rdease  all  the  estate  he  ever  had.  Undoubtedly 
it  all  passed  at  law ;  and  in  the  same  manner  the  whole  equit- 
able estate  was  by  the  release  vested  in  the  oth^,  to  whom  the 
release  was  made.  On  the  part  of  the  purchaser,  it  was  con- 
tended, that  this  was  different  from  the  ordinary  case,  where 


have  been  good  discharges/*  the  difficalty,  it  is  apprehended,  woald  have  been 
obviated.    See  infra,  page  247. 
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the  power  to  discharge  the  purchaser  by  the  receipt  of  the  Cr^we 
trustees  was  given.  The  manner  in  which  the  trust  was  Dickeo. 
created  by  this  settlement,  was,  by  making  them  first  joint* 
teiKants  by  express  conveyance :  But  the  mode  in  which  they 
were  to  e^ceitise  the  power  of  sale^  and  to  give  the  receipt^ 
was  not  by  making  a  trust  to  them,  their  heirs  and  assigns ; 
but  the  parties  having  reposed  theit  confidence  in  the  judg-  [  S46  ] 
ment  of  these  three  trustees,  directed  that  they,  the  said  A., 
•B.,  and  C.  and  the  swrvieor  of  them,  and  the  heirs  and  assigns 
4>f  such  survivor,  should  sell  for  the  best  price  that  could,  in 
the  judgment  of  the  said  trustees,  be  had  (y)  :  Then  followed 
ihe  directions  as  to  the  application  of  the  purchase-money : — 
^''  And  that  the  receipt  or  receipts  of  the  said  A.,  B.,  and  C, 
and  the  survivor  of  them,  and  the  heirs  and  assigns  of  such 
survivor,  should  be  a  sufficient  discharge  for  the  purchaser.** 
•That  a  conveyance  by  them  to  three  other  trustees,  would  vest 
the  estate  in  them ;  but  it  was  very  difficult  upon  the  expres- 
.aion  of  this  deed,  that  the  judgment  of  these  persons  should 
be  exercised,  and  the  receipt  of  these  perspns  should  be  a 
discharge  to  say  that  the  judgment  or  receipt  of  the  others 
was  meant.  Suppose  B*  had  died,  and  the  estate  had  de- 
scended upon  his  heir,  A.  stUl  Uving ;  it  was  impossible  to  say 
ihe  heir  of  A.  was  the  heir>  who^e  judgment  was  to  be  ex- 
ercised, and  whose  receipt  was  to  be  given.  Therefore,  un- 
less some  bill  was  filed  by  those  who  were  to  have  the  pur- 
chase-money, or  A.  could  be  brought  before  the  Court  to  join, 

• 

it  was  not  possible  to  say,  the  purchaser  was  not  bound  to  see 
to  the  application  of  Ihe  ■  money.  The  purchaser  therefore 
could  not  be  compelled  to  take  the  estate  upon  the  receipt  of 

(Y)  Tlih  clanse  was  evidently  preiwred  from  a  common  form  intended  for  Dtvise  to  two 
a  case  where  two  persons  should  be  trustees,  and  not  three,  and  the  n^mes  ****  •nrvtvor, 
were  filled  in  without  due  attention  to  the  succeeding  words.    This  inadvert- 
ence  has,  in  many  similar  instances,  occasioned  much  confusion,  and  with 
respect  to  wills  it  always  engenders  grea.t  difficulty. 

The  cases  ai>piicable  to  a  devise  to  two  trustees  and  the  survivor  of  tliem, 
are  Viek  v.  EduwdM,  S  P.  Wms.  S72,  commented  on  in  Batl.  Co.  Lit.  191  a. 
n.  (1).  Fearoe's  Cont.  Rem.  356. 359.  364.  366,  5th  edit.  1  Pres.  Coo.  301. 
t  Pres.  Abs.  99.  3  Ibid.  352.  Harrison's  caae^  3  Anstr.  836,  cited  post, 
chap.zu.  Weaie  y,  Ijnoer,  PoUexf.  54.57.  S  Pres.  Con.  136.  Cov.  Ree. 
29. 
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one  trustee  only.  Ei  per  Lord  Loughboroti^,  GhanoeHof ; 
I  dp  not  feel  how  it  is  possible  to  help  the  plaintiff.  If  he  had 
renounced^  as  in  thcvcase  that  has  been  put,  he  might  dissent ; 
where  no  estate  passes,  the  whole  estate  would  have  been  in 
the  plaintiff,  exactly  as  if  the  two  other  trustees  had  died  in 
the  life  of  the  testator  (settlor)  he  would  haye  been  the  only 
person.  But  according  to  the  way  they  have  managed  it,  h^ 
has  accepted  the  trusty  and  conveyed  away  the  estate.  That 
part  of  the  trusty  that  consists  in  the  application  of  the  mpney^ 
he  could  not  convey  away  (z).  The  hazard  probably  ia  not 
great ;  but  I  do  not  know  how  to  make  the  purchaser  run  the 
hazard.  Taking  the  title  with  knowledge  of  the  trust,  h^ 
would  be  bound  to  see  to  the  application  of  the  money.  I  da 
not  feel  that  I  caa  make  the  purchaser  pass  over  this  ob- 
jection (a). 


DeUgisiUm  pf 
fam€t9  bff 
49nee. 


(2)  Od  Uie  maxim  ddegota  poUttoi  wm  potut  ddegmif  S  Inst  597.  S  Atk. 
68.  f  Yes.  640 ;  in  oUier  words,  thiut  a  tnutee,  notwiUistanding  he  has  re- 
leased the  lej^al  estate  to  his  co-tmstees,  cannot  delegate  to  another  the  per- 
sonal trust  and  confidence  reposed  in  him.  But  the  above  axiom  does  not 
apply  to  a  general  power,  which  though  it  may  be  within  the  tenns,  is  not 
r  S4>7  4  1  ^'i^^>i>  ^e  reason  of  the  role  ;  and  therefore  a  person  who  has  a  general  power' 
of  appohitihent,  may  exercise  that  power  in  favor  of  another,*  by  appointing 
to  such  uses  as  he  shall  appoint  And  it  is  observable,  that  a  distinctioii 
appears  to  be  taken  where  a  power  is  annexed  to  an  interest,  which  is  given 
to  the  trustee  and  his  ttmgn$.  In  this  case  it  is  said  that  the  power  wiU  pass 
with  the  assignment  of  the  interest,  although  there  may  have  been  twenty 
inesne  assignments.  And  whether  the  claimant  be  an  assignee  in  ftct,  or  an 
assignee  at  law  (as  an  heir  or  executor),  it  is  said  it  will  not  malce  any  differ- 
ence. Haw  V.  Whitfield,  1  Vent.  5S8,  SS9.  •  1  Freem.  476.  f  Jones,  ItO. 
S  Show.  57 ;  and  see  on  this  subject  Mr.  Sagden's  section  on  the  transfer  or 
delegation  of  powers  by  the  act  of  the  donee.  Sug.  Pow.  166,  Sd  edit.  But 
it  seems  clear  that  all  dtscretwiutry  powers,  sndi  as  consent  to  marriage,  drc 
will  remain  with  the  old  trustees,  notwithstanding  they  may  have  conveyed 
away  the  estate,  even  under  a  decree  of  a  court  of  equity,  to  other  tmsteca, 
and  actually  divested  themselves  of  the  legal  estate,  and  all  controni  over 
the  property.  ' 

(A)  This  case  of  Crewe  v.  Dicleen,  may  be  considered  as  having  decided  two 
points ;  the  firetf  that  if  ani  estate  be  conveyed  or  devised  to  two  trustees,  and 
one  of  them  declining  to  act,  releases  by  deed  all  his  estate  and  interest  in  the 
premises  to  tlie  other  of  them,  this  will  amount  to  an  acceptance  of  the  trust 
with  all  the  personal  and  inconunonicable  powers  annexed  thereto ;  for  the 
conveyance  of  all  the  estate  and  interest  in  the  premises,  necessarily  pre- 
supposes, that  previously  to  or  at  the  tune  of  such  conveyance,  the  releasor 
bad  an  estate  and  interest  to  convey,  which  he  conld  no  otherwise  have  than 
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hf  an  aeeeptanee  of  the  trust  oontaliied  la  the  origlmil  eonveyanee  or  devise ; 

kad  the  ncondy  that  if  a  trnstee,  who  is  onwilHng  to  act  (instead  of  releasing) 

renounce  and  dischiim  the  devise  or  conyeyaBce,  then  he  wUl  he  exonerated 

entirely  from  all  the  hnrtlien  of  the  trust,  both  in  regard  to  the  estate,  and 

«lso  the  powers  with  which  the  aathov  of  the  trust  would  have  wished  to 

depate  him. 

Bnt  as  to  this  latter  point,  there  seems  to  prevail  a  difference  of  opinion  OVeeti&ns  to 

tkeUut  poUU 
at  the  present  day,  with  respect  to  deeds ;  and  it  is  said,  tliat  as  to  the  vesting  '^ 

of  the  estates  many  of  the  books,  and  especially  Littleton,  In  his  Tennres, 
8,  685,  treat  the  acceptance  of  the  conveyance  or  devise  by  one  of  several 
joint-tenants,  as  the  acceptance  of  them  all,  and  of  a  consequence  as  neces- 
sarily vesting  the  estate  in  them  all ;  and  therefore  that  the  refusal  by  mere 
disagreement  or  declaration,  vrith  or  without  deed  of  one  of  them,  would 
not  vest  a  sole  seisin  In  the  other  or  others  of  them.  To  give  such  sole  and 
azdnsive  seisin.  It  is  contended  there  must  be  an  estojfpel  by  disclaimer  on 
record,  as  disthagnished  from  a  deed  in  paii^  (see  3  Co.  96  a.  2  Pres.  Abs. 
«t5.  5  lb.  105.)  And  it  is  further  said,  that  on  the  death  of  all  the  joint- 
tenants,  except  the  one  who  disagreed,  As  would  not  be  at  liberty  after  he 
became  the  survivor,  to-prevent  the  estate  vesting  in  him  s^ely,  by  any  other 
means  than  by  a  disclaimer  on  record.  And  as  to  the  powers,  dec  it  Is 
fdrtfaer  urged,  that  although  a  trustee,  who  Is  a  joint-tenant,  may  refuse  to 
take  an  estate  (by  disclaiming  on  record),  yet  he  cannot  relinquish  his  par^ 
ticttiar  share  of  aothority  in  a  joint  power,  which  is  a  thing  entire,  and  can 
Mdy  be  extinguished  by  a  joint  abandonment  of  the  whole  power  by  all  the 
trustees.  £t  Tide  pi.  3,  Infira.  On  this  train  of  reasoning  It  Is  observable, 
that  it  does  not  iu>ply  where  the  trustees  are  tenants  In  common,  as  in  that 
case  each  tenant  will  have  a  distinct  share,  which  he  may  separately  disown 
and  disdaim ;  and  where  the  trustees  are  joint-tenants  (which  is  most 
commonly  the  case)  it  cannot  have  the  full  effect  for  which  It  is  adduced, 
because  It  is  wantbig  in  legal  authority. 
As  to  the  survivorship  of  powers,  these  iive  points  are  dedncible  from  the 


1.  That  where  a  power  is  given'  by  two  or  more  by  their  proper  nameS| 
who  are  not  made  executors,  it  will  not  survive  without  express  words* 

S.  That  where  It  is  given  to  three  or  more  generally,  as  to  **  my  trustees,* 
**  ray  sons,"  &c.  and  not  by  their  proper  names,  the  authority  will  survive 
whilst  the  plural  number  remains. 

3.  That  where  the  authority  is  given  to  executors,  and  the  will  does  not 
expressly  point  to  a  joint  exercise  of  it,  even  a  single  snrviving  executor  may 
execute  it.    But 

'   4.  Where  the  authority  is  given  to  them  nomsMltm,  although  in  the  character 
bf  execotora,  yet  it  is  at  least  doubtful  whether  it  will  survive ;  and 

5.  That  if  a  power  of  sale  be  reserved  by  settlement  to  three  trustees  by 
bame,  and  their  heirs,  two  surviving  trustees  cannot  execute  this  power,  al- 
though the  money  be  directed  to  be  paid  to  the  trustees  or  the  survivors  or 
kurvivor  of  them,  or  the  executors,  administrators,  or  assigns  of  such  sur- 
vivor. It  would  have  been  otherwise  if  the  power  had  been  given  to  the 
trustees  by  that  description,  without  naming  them.  Townaend  v.  WiUonp 
1  Barn,  Sc  Aid.  608.  S.  C.  t  Madd*  361.    Sharp  v.  Sharp^  t  Barn.  &  Aid.  405. 

Y  2 
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^miik  ^.  Lgigh,  6  J.  B.  Moore,  814-  COI0 1.  IFinff,  16  Vea.  45.  8.  C.  19  Vm» 
424.  Sng.  Pow.  165  a,  3d  edit.  In  Townund  ▼•  fTi^fMi^  abi  sop.  ft  wm  weQ 
pot  by  Preston  arg<>.  that  the  power  to  change  trustees  in  the  settlement  In 
^nestion,  in  case  any  of  them  should  happen  to  die,  afforded  strong  internal 
evidence  that  the  pardes  contemplated  the  possibility  of  surviving  trustees, 
and  that  they,  as  the  trustees  for  the  time  being,  would  be  the  persons  ta 
execute  the  power.  But  the  Court  of  KIng'ii  Bench  certified  to  the  contrary 
on  the  ground,  it  is  presumed,  that  a  power  given  to  .several  persons  by  * 
name,  cannof  be  executed  by  survivors.  See  also  Dyer,  177,  pi.  St.  iio, 
^  pi.  t4.  Peylofi  V.  Bury,  f  P.  Wms.  6^.  Moore,  61.   MtofuH  y.  Mmdy  Wiim« 

Rep.  36.  .  .  ^ 

The  necessity  of  providing  for  the  survivorship  of  powers  in  reserving  them 
to  trUKtees,  is  still  further  enforced  by  the  consideration,  that  infants  cannot 
etfectaally  convey  under  a  power  without  the  aid  of  an  act  of  parliament ; 
and  the  statute  of  7  Anne,  c.l9,  has  been  held  to  extend  only  to  plam  and' 
express  trusts,  and  not  to  sucb  as  are  implied  or  constructive.,  Goodwyn  v* 
iMUff  SP.Wms. 387;  lb.  ante,  f05,  n.  The  10th  section  of  the  newer 
substituted  act,  6  Geo.  4.  c.  74,  does  not,  it  is  apprehended,  help  this  case* 
See  ante,  p.  S07  bt 

Of   DiSCLAlMEIt. 

As  the  subject  .of  disdaimer  is  closely  allied  to  the  head  of  law  treated  of 

in  this  chapter,  and  intiikiately  connected  with  the  consideration  of  the  pre- 

L  ^^  J       cedmg  case  of  Crewe  v.  Dieken^  it  may  net  be  deemed  irrelevant  (however 

wide  of  the  object  of  this  treatise)  to  subjoin  a   few  observations  on  a 

branch  of  learning  so  practically  useful  to  the  conveyancer. 

DtMckamet  ef       ist4  It  is  observable,  tliat  if  an  estate  be  conMyed  to  three  trustees,  in  trust 

wiated'^^eed.  ^  "^^  ^^^  ^  clause  that  their  receipts  shall  be  good  discharges  for  the  pnr- 

chase-inoney,  and  there  is  not  any  clause  for  the  change  and  new  appointment 
of  trustees,  or  there  is  such  a  clause,  but  the  same  is  inefficient,  and  one  of 
the  trustees  refuses  to  accept  the  trust,  the  usual  practice  is  to  require  the 
trustee  sO  refusing  to  release  all  lus  estate  and  interest  in  the  premises  to  the 
other  trustees,  or  to  execute  a  deed  of  disclaimer.  Where  he  releases  he  is 
considered  as  having,  in  the  first  instance,  accepted  the  trust  (sed  contra 
now,  see  p.  t49,  infra,)  and  therefore,  as  to  that  part  of  the  trust  which  consists 
of  personal  confidence,  he  cannot  transfer  it  to  the  other  trustees.  The 
proper  course  therefore,  in  such  cases,  will  be  for  the  trustee  so  declining  to 
act,  to  execute  a  deed  of  disclaimer,  carefully  refraining  from  an  acknowledg- 
ment of  an  interest  by  release  or  conveyance  to  his  co-tmstees,  answer  in 
Chancery,  or  other  means.  And  as  one  man  cannot  Impose  a  trust  on  another 
against  his  consent,  it  seems  reasonable  to  condnde  that  a  trustee,  who  has 
refused  to  accept  the  trust,  and  actually  renounced  by  a  deed  of  disclaimer, 
need  not  join  in  any  receipt,  and  that  in  such  case  the  receipts  of  the  other 
trustees  will  afford  sufficient  discharges.  See  ^  WMam  &mth  v.  Wkeekr^ 
iVent  128,  (where  the  learned  Judge  Ventrls  observed^  that  a  man  cannot 
have  an  estate  put  into  him  in  spite  of  his  teeth).  Heaclane  v.  Kemp,  3  East, 
410.  Litt.  8.  685.  Shep.  Touch.  70  ;  in  which  latter  place  it  is  said,  that 
when  the  party  hath  once  by  his  agreement  made  the  deed  good,  he  cannot 
afterwards  by  his  disagreement  make  it  void ;  and  when  once,  by  his  disagree- 
ment and  refiual  he  hath  made  the  deed  void,  he  cannot  by  agreement  or 
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f^ptance,  make  h  good.     £t  vide  iMulh  t.  Thmnpianf  l  Vent  19d.  tOl.  6v 

5  Mod.  t96.  Bro.  Abr.  tit.  DUdaimer,  64.  tit.  Joint-tenant,  570.  Vin.  Abr.  BttCLAiMEE. 
tit  Disclaimer.  Upon  this,  howerer,  the  dovbt  alloded  to  in  tlie  preceding 
put  of  tills  note,  and  also  in  pi.  3,  infra,  seems  still  to  prerent  the  recognition 
of  the  point  as  dear  law ;  and  tiierefore  in  eases  of  this  natore,  the  only  safe 
sind  effectnal  eonrse  is,  to  file  a  bill  in  equity  for  an  appointment  of  new 
trostees,  and  for  a  decree  enjoining  the  old  trustees  or  heir  at  law,  as  the  case 
may  be,  to  conTey  to  the  new  ones.  PrimA  fiuie  the  assent  of  every  person' 
fib  a  gift  or  benefit  will  be  presumed,  but  if  be  repudiate  the  benefit  and  de- 
dare  that  the  grant  as  to  him  diall  be  a  nullity,  no  court  will  force  the  estate 
on  him  agdnst  his  inclination.  This  is  the  short  prindple  of  disclaimer,  which 
deed  |iot  therefore  be  of  record,  since  that  would  give  power  to  one  man  to 
put  another  to  an  unnecessary  expence.  Any  written  or  even  verbal  renun- 
ciation of  tiie  gift,  win  be  sufficient  to  throw  the  estate  back  again  on  the 
grantor.    Towaseii  v.  IVcfceil,  3  Bam.  Sc  Aid.  $U 

'  Sd.  The  discbdmer  of  trutteet  mnier  a  lojtt,  who  have  never  accepted  the'  DUMmer  ^ 
trust,  ^as  been  provided  for  by  tiiestat  SI  Hen.  8.  c.4,  which  enacts,  tibat  ^^j***^  <y' 
where  part  of  the  ezecuton  named  in  any  will  'or  testament,  which  devise  ^^  ^ 
lands  or  other  hereditaments  to  be  sold  by  such  executors,  do  refuse  to  take 
upon  kim  or  them  the  administration  and  charge  of  the  same  testament,  and  * 
the -other  cxecuton  do  accept  the  care  and  charge  thereof,  tliat  then  all  bar- 
gains and  sales  of  all  inch  lands  or  other  hereditaments,  by  the  executors  who 
do  accept  only,  shall  be  as  good  and  effectual  in  the  law  as  if  the  residue  of 
the  same  executors  so  refusing  had  johied.  Notwithstanding  this  act,  it  is 
recommended  to  devisees  in  trust  to  execute  disclaimers,  as  afibrding  direct 
and  certain  evidence  of  their  refusal  to  act,  and  as  obviathig  an  objection 
Vriiidi  might  ^Hlierwise  be  made  to  the  conveyance  of  some  of  the  devisees 
only,  that  the  trustees  or  executors  wko  do  not  join  In  the  conveyance,  may 
have  previously  sold  the  .estate.  In  which  case  the  first  vendor  would  be  pre- 
ferred. The  effect  of  the  diidauners  will  be  to  vest  the  legal  estate  and  the 
rights  and  powen  of  sale,  and  of  giving  discharges  for  the  pur,chase-money  la 
the  remaining  trustees,  or  only  acting  trustee,  if  any,  and  If  none,  equity  will 
supply  the  trust,  either  becombg  itsdf  the  trustee  and  carrying  the  trusts  of 
the  Witt  into  execution,  or  on  a  bill  filed  for  that  purpose,  appdnting  a  new 
trustee  and  decredng  a  conveyance  from  the  old  to  tlie  new  trostees,  or  from  the 
kdr  at  law  when  necessary.  This  statute  has  been  construed  to  extend  as  well 
to  lands  which  are  actually  devised  to  two  or  more  execoton,  as  to  lands  over 
wkich  there  is  merely  an  autliori^*  Co.  litt  113  a,  n.  e*  lb.  236  a.  n.l. 
BM(An»<v.Gr««i|/teI(r,Cro.£liz.80.  t69.  U£ast,S88.  SH.  Bla.6fO.  Some 
f;entlemen  confine  this  statute  to  executors  being  trustees  of  the  will,  while 
others  consider  all  trustees  of  a  will  for  the  sale  of  real  estate,  as  executora 
^thm  the  scope  of  the  act,  which  seems  the  more  consistent  interpretation, 
liord  EUenborough,  however,  inclined  (thoogh  rather  evasively)  to  the  former 
ophiion  in  the  case  ofJUmu  v.  Judge,  11  East,  t88,  where  there  was  a  convey- 
'•noe  by  ^re  trustees,  but  a  defect  of  proof  as  to  the  execution  of  the  deed  by  two 
of  them;  His  Iiordship- observed,  that  the  statute  was  passed  to  remedy  the  in- 
^onvenieoee  where  some  of  the  executors  refused  to  act ;  but  in  the  case  before 
the  court  there  was  no  such  refusal ;  so  for  from  refushig  to  act,  they  had  all 
apparently  concnrrod  In  the  omveyaocei  though  there  was  a  defect  of  proof 
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Of  ai  to  the  execatloD  of  two  of  them.    Besides,  the  estate  was  not  devised  to^ 

DisCLAiMBB,    them  as  exietUora  to  he  soM,  but  as  deYisees,  thoof^  .they  were  also  appointed 

executors.    They  bad  notbiog  to  do  witb  tbe  land  as  executors.    Bvt  if  in- 
deed, the  fund,  when  raised,  had  been  ditiribuiahk  iy  them  tn  ihai  dtmtacUr^, 
that  might  have  brmtght  the  ease  wiikia  the  nk  iMdgmUd  far. 
JMbtetvm  as        3d.  Here  by  way  of  parenthesis,  note  this  distinction  with  regard  to  dit*. 
lo  ^A«  two  lat"  ^inimer  between  trustees  who  are  appointed  under  deeds,  and  trustees  wh» 

are  appointed  under  wills.    The  tennneiation  of  the  trust  by  the  latter  ia 

provided  for  by  the  statute,  wliile  the  disclaimer  of  the  trust  by  the  former 

species  of  trustee  depends  greatly  on  the  analogy  which  is  supposed  to  exist 

between  the  cases.    But  a  modem  and  judicious  writer  olMerves,  that  the 

analogy  is  not  sufficiently  strong  and  conclusiYe  to  render  it  clear  that  one 

of  several  joint-tenants  under  a  deed,  may  disclaim  merely  because  one  of 

•everal  joint- tenants  under  a  will,  lor  the  purpose  of  executing  the  trusts  of 

that  will,  is  by  the  statute  law  allowed  to  discharge  himself  from  the  trusts  by. 

disclaimer^  or,  more  correctly  speaking,  because  the  other  executors  or  trus-« 

tees  are  by  the  statnte  law  empowered  to  aet  after  one  trustee  has  refused  to^ 

take  the  office  on  himself.    3  Pres.  Abs*  10& 

XHklaimir  not      ^^*  From  these  obsenrations,  It  should  fellow  that  the  practice  of  one  of 

to  be  reUad  om,  several  trustees  appointed  by  deed,  disclaiming  the  estate  conveyed  to  hini 

wtfa^^  c,annot  be  safely  relied  on.    In  a  recent  case  which  occurred  in  (kractice,  lease* 

hold  estate*  were  bequeathed  to  tiiree  persons  on  certain  trusts,  with  powers. 

•f  renewal,  die.  to  them  and  ffie  survivors,  and  they  were  appointed  executors^ 

Two  of  the  trusteed  proved  the  will,  and  power  was  reserved  for  the  other  to 

do  so,  hut  he  would  not  aet^  and  never  obtained  probate,  nor  received  a 

legacy  given  him  by  the  wilL    One  of  the  acting  trustees  shortly  afterwarda 

died,  and  tbe  questions  were,  whether  a  renewed  lease  might  be  granted  tQ 

the  remaining  acting  trustee  without  the  eoneurrenee  of  the  non-acting  trustee} 

(who  was  living),  or  vutheot  his  behsg  required  to  join  in  the  surrender,  or 

whether,  by  the  latter  trosteea  now  disclaiming  by  deed,  his  concurrence  in 

the  surrender  would  be  rendered  unnecessary.    It  was  advised,  that  a  diffi^ 

cnlty  existed  in  the  case  on  aecoont  that  it  was  not  within  the  statute  of 

Hen.  8.    The  aethig  executor  had  assented  to  the  bequest,  so  that  he  and  tbe 

non-acting  trustee  became  joint-tenants,  and  it  dM  not  follow  that  the  dis* 

agreement  of  the  latter  to  accept  the  bequest  vested  the  term  in  the  former^ 

and  the  non-acting  trustee  could  not  release  to  the  acting  trustee  without  be* 

coming  an  efficient  trustee  himself.    The  only  safe  course,  thereibre,  was  to 

file  a  bill  hi  equity,  to  have  the  non-acting  trustee  discharged  from  the  trusty 

and  a  new  trustee  appointed  in  his  stead,  for  there  was  not  any  power  ia  the 

will  for  the  appointment  of  a  new  trustee.    Hence  the  necessity  of  an  ampl^ 

power  in  the  will  for  the  change  aud  new  appointment  of  trustees. 

Since  or  during  the  progress  of,  the  last  edition  of  this  work,  two  casss 

luive  been   decided  on  the  subject  of  these  observations^  which   requhf? 

notice  here. 

DioeUdmer  '^^  Jirati^Toumeon  V(  TidieU,  t  Barn.  St  Aid.  31»  where  Holroyd,  J«  ob- 

need  mot  be  hff  served—''  I  think  that  an  estate  cannot  be  forced  on  a  num.    A  devise^  hp«^ 

maUer  of  re-      ^^^^^  being  primA  facie  for  the  devisee's  benefit,  he  is  supposed  to  assent  to  iV 
corn  nor  oa     '  .«•       «a 

4^,  until  he  does  some  act  to  shew  his  dissent.  The  law  presumes  that  he  vnll  asseas 

until  the  contrary  be  proved  i  wbea  the.contraiy,  howeter^  is  proved^  it  shawi 
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ttet  he  never  did  assent  to  the  devise,  *nd,  consequently,  that  the  estate  never  Qp 

was  in  hhn.    I  cannot  think  that  it  is  necessary  for  a  party  to  go  throogh  the  Pisclaimbb. 

Ibrm  of 'disclaiming  in  a  conrt  of  record,  nor  that  he  should  be  at  the  trouble 

and  expence  of  executing  a  deed,  to  shew  that  he  did  not  assent  to  the  devise.' 

Unless  some  strong  authority  were  shewn  to  that  effect,  I  cannot  think  that- 

the  law  requires  either  of  these  ibrms.    I  am  confirmed  in  that  opiuton  by  the 

case  of  Bonifimi  v.  GreeiiJUld,  1  Leon.  db.  Cro.  Elia.  80.    There  the  devise 

vras  to  four  executors :  one  of  the  executors  refused  to  take  out  administration' 

to  the  will,  and  it  was  objected  that  the  same  was  not  good :  to  which  it  was 

answered,  that  as  It  was  devised  to  him  for  the  intent  to  sell,  if  he  refused' 

to  sell,  he  refused  to  take  the  estate,  and  so  that  It  was  unnecessary  that  he 

■bontd  join  in  the  sale;  the  court,  however,  held  the  same  good,'  although  the 

devisee  had  not  renounced  the  estate  either  by  matter  of  record  or  by  deed. 

It  seems  to  me  therefore,  both  upon  the  reason  of  the  thing  and  the  authority 

of  this  case,  thai  the  discltiimer  need  not  be  either  by  matter  of  record  or  by 

deed*    In  this  case,  however,  the  party  has  disclaimed  by  deed,  ^ which,  in 

my  opinion,  is  sufficient''    All  the  judges  having  expressed  similar  opinions^ 

It  was  decided  that  a  devisee  in  fee  may  by  deed,  without  matter  of  record, 

disclaim  the  estate  devised.    3  Bam.  Sc  Aid.  39.    Of  course  a  stamp  on  such 

deed  of  disdaimer  is  unnecessary,  it  not  being  a  release  or  renunciation  of  ^ 

any  biterest  or  estate,  but  a  disclaimer  of  all  such  interest*    The  instrument 

should  not  assume  the  shape  of  a  deed,  but  of  a  memorandum. 

In  the  Mecond  case,  lands  were  devised  to  two  trustees  and  their  heirs,  upon  Re7«ase  no  evi- 
certain  trusts;  one  wishing  to  decline,  renounced  probate  of  thbwill  (they  deuce <ya«c«p<- 
being  also  executors) ;  and  by  indenture  of  release  **  bargained,  sold,  released, 
quitted  claim,  and  conveyed"  to  his  companion  and  his  heirs,  all  and  singular 
the  lands  and  real  estate,  late  of  the  said  testator.  On  this  instrument  a 
question  arose^  whether  the  trustee,  intending  to  disclabn,  had  not  accepted 
the  trust,  by  taking  upon  himself  to  convey.  Lord  Eldon  thought  the  reason- 
ing on  which  this  objection  was  raised,  was  much  too  technical  for  a  court  of 
equity.  If  the  essence  of  the  act  were' disclaimer,  a  release,  whereby  a  person 
dedared  tliat  he  would  not  take  as  trustee,  gave  the  best  evidence  that  he 
would  not  take  as  trustee.  It  was  true  that  a  relc^ase  was  the  instrument  of 
a  person  who  thought  he  had  something  to  part  with ;  it  was  not  a  mere  dis 
sent  or  refusal  to  concur,  but  there  was  no  case  on  the  distinction  between  a 
disclaimer  and  a  release,  and  his  Lordship  was  of  opinion  that  there  ought  to 
be  no  distinction.  A  decree  was  then  taken  by  consent  that  the  release  ppe« 
Tated  as  a  disclaimer,  and  that  the  concurrence  of  the  renouncing  trustee  was  ^ 

not  necessary*  Nidosim  v.  Wwrdswvrthy  9  Swanst  366.  It  is  also  observable, 
that  in  SmUh  v.  Wheeler ^  1  Vent.  128.  8,  C.  S  Keb.  773,  a  lease  was  assigned 
hf  deed  to  B.  and  C.  of  whom  B.  dissented.  Lord  Hale  said  C.  was  a  good 
lessee,  for  the  other  trustee*s  disagreement  made  the  estate  wholly  his.  In 
the  above  case  of  Nidoson  v.  ffonUworth,  the  trustees  were  appointed  by  will, 
and  though  there  is  no  ground  for  a  different  line  of  argument,  where  they 
are  appointed  by  deed,  yet  Lord  Eldon,  In  tliat  case,  particularly  referred  to 
the  difficulty  of  applying  his  reasoning  to  the  case  wbere  they  were  appointed 
by  a  conveyance  to  uses,  saying  that  he  thought  Lord  Hale's  doctrine  would 
not  apply  to  soch  an  instance,  and  that  the  party  could  not  disclaim  in  the 
casa  of  a  conveyance  to  uses  except  by  release  with  Intent  of  disclaimer.    If 
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he  were  to  say  that  a  dtsclaimer  W011I4  not  be  effectual  he  should  shake  mm* 
merable  titles,    t  Swanst«  372.  *  :     . 

5th.  If  a  trnstee,  having  a  power  only  to  sell,  and  not  an  estate,  leaonoee 
or  disclaim,  and  there  is  not  in  the  will  a  proTision  for  the  appoiffttment  of  « 
new  trustee,  it  seems  that  the  will  will  be  inoperative ;  for  a  Conrt  of  Eqvity 
cannot  transfer  such  a  mere  naked  authority  from  one  person  to  another.    In 
cases  of  this  description,  an  act  of  parliament  will  be  necessary  to  oommii*> 
nicate  the  powers  of  sale,  Ac.  to  a  new  trostee.    It  Is  also  observable,  that- 
any  release  or  conveyance  of  sach  trustee  must  of  nocesslty  operate  as  «  dii* 
daimer,  for  it  cannot  as  a  conveyance,  he  having  no  estate  or  interest  |o 
t;ransfcr,  and  his  power  being  incommunicable    But  if  aa  Obtate  bad  beenr 
given  to  the  trustee  by  the  vrUl,  as  well  as  a  {fewer,  a  new  trustee  might  have 
been  substituted  under  a  decree  of  -a  Court  of  Equity. 
.  6th.  If  the  deed  or  will  expressly  require  that  oil  ^  trustea  should  join  in 
the  receipt  for  the  pnrchase-money,  then  it  would  be  impolitic  to  tak^  a  re-, 
ceipt  from  some  of  the  trustees  without  employing  every  practicable  expeilient 
to  procure  the  signature  of  all  of  them.    But  if  an  <  estate  be  devised  or  con- 
veyed to  trustees  to  sell  for  payment  of  debts  generally,  without  a  claase  that 
their  receipts  shall  be  good  discharges  for  the  purchase-money,  and  tbey^ 
wishing  to  be  exonerated  from  the  trust,  convey  to  a  third  person  aU  their 
estate  and  interest  in  the  premises  for  the  purposes  of  the  trust,  sales  or  mort- 
gages made  by  him  wil|  be  as  effectual  as  sales  made  by  the  trustees  them* 
selves ;  and  the  receipt  of  such  assignee  villi  be  equally  a  good  discbarge  to  a 
purchaser,  as  the  receipt  of  the  original  trustees,  H^rdwUke  v.  Afyiid,  1  Anstr. 
109,  (and  see  L4>r4  Braffkroke  v.  Inskip,  8  Yes,  417.)  where  the  point  vras 
mentioned  with  a  quarOf  et  vide  ante,  243,  in  iM^ts ;  because  in  snch  cases 
tlie  receipt  will  he  effectual,  by  reason  of  the  trust  itseli^  and  not  on  account 
of  any  personal  confidenoe  reposed  by  the  author  of  the  trust  in  the  original 
trustee. 

7th.  If  a  trustee  once  accept  the  trust,  he  cannot  afterwards  decline  It  by 
his  own  act  and  under  his  own  authority,  unless  there  be  a  power  or  provisioB 
in  the  deed  or  will  enabling  or  implying  power  in  him  so  to  do.    In  one  caso 
a  trustee  assigned  his  interest  to  another,  who  was  guilty  of  a  breach  of  trast ; 
the  first  trustee  was  decreed  to  make  satisfaction,  because  he  could  not  divest 
himself  of  the  trast  at  his  pleasure.    Anon,  3  Swan.  79,  n.    In  another  case 
trustees  for  creditors,  who  had  not  been  released,  were  held  to  continue  liabley 
although  the  creditors  had  during  eleven  years  received  interest  upon  their 
debts  from  an  assignee  of  the  trust  property,  vrath  viliom  tiiey  had  made  a 
new  agreement  for,  and  recdved  a  higher  rate  of  interest.     Hordwicker» 
Myndy  1  Anstr.  111.    It  is  now  however  settled,  that  a  devise  to  A.  B.  and 
C«  upon  trust,  is  a  good  devise  to  such  of  the  three  as  accept  the  trust,- and 
therefore  it  follows  by  necessary  construction,  that  the  power  making  the 
trustee's  receipts  good  discharges  must  mean  the  receipt  of  those  trustees  who 
accept  the  trust ;  per  Yice-Chancellor,  in  Adams  v.  Taunton^  5  Iffadd.  438, 
where  .it  was  ruled  that  a  trustee  of  real  estate  for  sale,  who  has  renounced 
his  trust,  and  released  and  conveyed  to  his  co-trustee,  is  not  a  necessary  party 
in  a  conveyance  to  a  purchaser,  nor  is  it  necessary  he  should  Join  In  a  receipt 
for  the  purchase-money.    Ibid,  et  ante,  245.    If  one  trustee  refuses  or  do- 
clincs  to  act,  another  trustee  may  be  substituted  in  his  place,  under  the  pror 
vision  usually  inserted  for  the  change  and  new  appointineut  of  trustees  a  and 
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SQcb  proTbion  generally  fttipnlatet  that  the  new  trustee  shall  and  wulj  exercise  Of 

the  oame  powers  as  the  6ld  one,  bat,  in  the  absence  of  soch  stipulation,  the  BuGLAiMBa. 

tmsts  and  powers  of  the  settlements  do  not  vest  in  the  new  tnistee  until  the 

legal  estate  has  been  conveyed  to  him,  and  then  only  in  case  the  power  be 

reserved  to  assigns ;  but  the  law  on  most  of  fliese  points  concernUig  the  sorvi- 

Torship  and  delegation  of  powers,  is  stiH  in  a  very  unsettled  state,  as  regards 

tiwhr  application  to  the  numerous  circumstances  arising  in  practice.    If  the 

whifle  provision  be  omitted,  then  a  new  trustee  may  be  appointed  by  virtue 

of  the  5th  section  of  the  late  act,  6  Geo.  4.  c.  74,  ante,  207  «•    The  Court 

of  Chancery  however  will  not  release  trustees  from  trusts,  which  they  have 

aceepted,  without  previous  inquiry  whether  they  remain  accountable  for 

any  acts  done  by  them  as  trustees.    But  a  reference  for  the  purpose  of  such 

inquiry  may  be  obtained  on  motion  in  a  suit  which  has  pot  been  institnted 

with  that  pai^ttcuhur  objeet«    Osbome  Ex  part€f  6  Ves.455.    When  a  trustee 

has  accepted  the  trust,  the  only  mode  therefore  of  rendering  his  concurrence 

nnneeessary  in  a  sale  or  purchase  D,  by  application  to  the  C^ourt  of  Chancery 

for  his  discharge,  and  a  decree  accordingly  $  et  vide  S  Pres.  Abs.  f94.    Hamp* 

.  Tr.  lOf. 

-  8th.  If  tke  trustees  have  accepted  the  tgist,  and  aflerwtfds  one  is  desirous  Mode  rf  chmg* 

•f  being  released  from  tlie  burthen  of  the  execution,  or  one  dies,  and  it  is  ^'l^|^/)^* 

desired  to  fill  up  the  original  number,  the  mode  generally  recommended  is^  thai  furpote* 

(where  there  is  a  provision  for  the  change  and  new  appofaitment  of  trustees) 

for  the  person  in  whom  the  power  of  appointment  resides,  to  nominate  by  deedt 

the  new  trastee,  and  then  for  alUhe  continuing  or  survivbg  trustees  to^on- 

Jrey  to  A.  B.  an  indifferent  person,  in  trust  to  re*oonvey  to  the  continuing  and 

new  trustees  jnnihf ;  and  this  is  considered  necessary  to  preserve  the  unity 

of  title  on  which  the  joint-tenancy  depends.    A.  B.,  by  indorsement  on  tiie 

former  deed,  then  rc^eonveys  to  the  continuing  and  new  trustees,  in  tru^t  Ibr 

the  purposes  of  the  deed  or  will.    When  all  the  trustees  are  dead,  or  not  any 

.  of  them  continne»  the  appointment  and  re-«onveyance .  of  freehold  property 

may  be  nmde  by  the  old  trustees  or  the  heirs  of  the  suniving  trustee  imine- 

.diately  to  the  new  trustees,  without  the  intervention  of  a  nominal  trustee  tmd 

re-conveyance.    But  leaseholds  and  personal  property  win  require  the  inter* 

^vention  of  a  -nominal  trastee  and  re-assignment  even  where  all  the  trustees 

are  dead  or  discontinue. 

.    PrimA  ftuie  there  is  this  distinction  between  executors  and  trustees ;  that  One  esrtetUor 

«Be  executor  canj  and  one  trustee  cannot,  give  a  discharge,  and  itmay  fres  n^o^rtUoM^mU 

om  ymjiff  can* 
quently  happen,  as  m  Briee  v.  Stokei^  11  Yes.  319,  it  actually  did  happen,  not  ,1^^, 

only  that  one  trustee  cannot  give  a  discharge,  but  that  the  instrument  of  trust 

provides  that  there  shall  be  no  discharge  without  an  act  in*  which  aU  the 

.trustees  shall  join.    Executors  seem  formerly  to>  have  been  charged  on  much 

stricter  principles,  if  they  joined  unnecessarily,'  though  without  taking  the 

continul  of  the  money ;  that  rule  is  now:altered :  whether  the  alteratiott  is 

wholesome  may  be  a  question.  It  may  however  be  new  laid  down,  that  though 

.^ne  executor  has  joined  in  a  receipt,  yet  whether  he  ii  liable  shall  depend  on 

his  acting.    The  former  was  a  shnple  rule,  that  joining  shall  be  considered  as 

aptfaig,  bat  in  cases  siace  the  rule,  that  joihing  alone  does  not  unpose  respon«- 

.sibility,  scarcely  two  judges  agree.— Per  Lord  Chancellor,  3  Swan.  64.    As  to 

Ihe  liability  and  non-liabUity  of  trustees  to  be  answerable  for  the  defaults  of 

each  other,  see  1  Eden^  357.   1  Haom.  Kep.  46.  and  2  Sch.  &  Lef.  Rep.  242. 

Hamp.  Tr.  51. 
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CHAP.    X. 


OP  THE  BQUITT  OF  BE0EMPTION. 


Eqvdi^  0/  re.  ixN  equity  of  redemption  is  defined  (a)  by  Sir  Matthew  Hide 
i^StZl^U^  to  be  '*  an  equitable  right(a),  inherent  in  the  land,  binding  all 
^tii^^^yroM  persons  in  ibepo^  (that  is,  coming  in  paramount  to^  and  not 

(a)  Har^.  465.  469.    iSir  W.  BI.  Rep.  145.    [5.  C.   lEden,  185.  S  AHu 


JEgnly  <gf  re-  (^)  ^^  equity  of  redemptioD  can  be  more  appropriately  tilostrated  Oaii 
4mpium  iilui'  defined  or  described.  It  occurs  where  an  estate-is  demised  for  a  term  of  years; 
CMte  xofn!^  with  a  proYiso  for  making  the  term  void  on  payment  of  the  sum  knt  with  in- 
terest before  or  upon  a  certain  day.  If  the  money  be  paid  on  that  day,  tlio 
conditioDwill  then  have  been  perfomted,  and  the  term  will  become  extineti 
But  the  condition  wUl  not  at  law  be  considered  as  having  been  complied  with, 
if  the  money  be  not  paid  on  or  before  ;th6  very  day  appointed  for  payment* 
In  which  case  no  subsequent  payment  will  anniiiilate  the  term ;  but  on  the  non« 
performance  of  the  condition  the  estate  and  interest  of  the  mortgagee  will 
^  become  absolute  at  law,  and  tibe  term  irreyoeably  vested  in  him ;  and  the  mor^ 
gagee  may  immediately  enter  upon  the  premises,  and  coatlnne  possession  of 
them  during  the  term  or  estate  granted,  inrithout  any  possibility  at  law  of  being 
afterwards  evicted  by  the  mortgagor, ."  to  whom,''  says  the  learned  Author 
.  of  the  CommenUries,  (vol.  ii.  158«)  **  the  land  vrili  now  be  for  ever  dead.* 
8.  P.  Litt  s.  SSS.  But  here  it  is  that  Courts  of  Equity  interpose,  and  consider 
r  2SV  T  ^^  '^  nature  of  the  contract  They  look^  to  the  actual  value  of  the  lands, 
and  compare  it  with  the  sums  borrowed.  And  if  the  estate  be  of  greater 
▼alne  than  the  sum  lent  thereon,  they  will  allow  the  mortgagor  at  any  reasoo* 
able  tune  to  recal  or  redeem  his  estate,  paying  to  the  mortgagee  his  principal^ 
interest  and  expences;  for  otherwise  in  strictness  of  law  an  estate  wortii 
lOOOI.  might  be  forfeited  for  non-payment  of  lOOl.  or  a  less  snm.  Tide  rei^ 
•enable  advantage  allowed  to  mortgagors  is  called  the  eqmiiy  ttf  redemfrfjen. 
We  should  however  recollect  that  a  subsequent  payment  after  the  time  ap^ 
pomted,  although  it  give  the  mortgagor  the  equitable  right  to  the  estate,  yet 
it  will  not  afiect  the  legal  coptinuinoe  of  the  termj  for  that  will  remain  in  the 
mortgagee  till  re-assigned,  or  tiU  length  of  time  will  presume  it  surrendered ; 
bat  it  will  in  equity  be  considered  as  vested  in  the  mortgagee  for  the  benefit 
of  the  mortgagor,  his  heirs  and  assigns,  and  be  considered  as  a  term  attendabt 
on  ;the  inheritance.  And  in  this  place  we  may  observe  a  distinction  between 
the  reversion  expectant  on  a  mortgage  for  years  and  the  equity  of  redemptioa, 
'  which  resides  in  the  mortgagor  as  a  separate  right  or  title  firora  that  of  the 
right  to  the  reversion*  The  equity  of  redemption,  it  is  true,  attaches  itself  flu 
the  reveiBion  ()  Atk.  294),  and  at  all  tines  confers  on  the  veveiaumer  a  right 
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under  Ae  tftte  of  th6  mortgagee  (b))  or  othertrise ;**  and  be 
says,  that«  in  that  respect,  it  differs  from  the  trust,  which  h 
ooOateral  to  the  land,  and  cheated  by  contract  of  the  party». 
who  may  provide  for  thd  execution  of  it ;  and,  therefore,  one 
who  comes  in  in  the  jpa#f^  and  by  a  title  paramounti  as  teniuit 
by  the  curtesy  (c),  or  lord  by  escheat  (d)i  of  the  mortgaged 
estate,  shall  be  liable  to  it  (d  t).  In  this,  Lord  Hale  is  not 
singular ;  Lord  Nottingham  (MS.)  says,  an  equity  of  redemp* 
lion  charges  the  land,  and  is  not  a  trust  (b}« 

■  * 

So  Lord  Hardwicke  thought,  that,  in  the  eye  of  a  Court  of  it  ike  fee; 
Equity^  the  equity  of  redemption  was  the  fee-shnple  of  the 
land  (A)  (f). 

(k)  1  Sir  W.  BU  Rep.  145.    ICtubanu  t.  Scar/e,   1  Atk.    603*  60H.    Et 
iaifira,  S87.— £d.] 


to  redeem.  Bat,  it  is  apprdieoded,  the  mortgagor  wmj  convey  away  the. 
revenion,  and  still  retain  the  equity  of  redemption,  though  a  simple  convey- 
ance  of  the  reversion,  with  a  clause  of  all  the  estate,  dec.  would  certainly 
pass  the  right  to  redeem. 

(B)  Claims  in  the  per  and  the  po«#  may  be  thus  distingaished :  to  claims  in  (ddmt  in  per 
the  per  privity  of  estate  is  reqnisite<-to  claims  in  the  foit  it  is  not.    Thus  the  f^J^^/l*^ 
heir  in  tail  comes  in  not  by  descent  from  his  ancestor  or  in  the  per,  bat  per  ^^        '' 
firumm  demi,  that  \b,  in  the  poet,  hy  a  titie  paramount  the  estate  of  his  an-r 

cestor,  namely»  by  the  deed  of  gift  which  settled  the  entail.— For  a  furthea 
illttstration  of  Uiis  distinction,  see  1  Cm.  Dig.  399,  «d  edit 

(C)  See  the  distinction  between  dower  and  curtesy,  post,  f  87* 

(D)  See  note  (O),  infra,  t5t« 

(D  S)  Bnt  a  6oaA  flde  purchaser  without  notice  will  be  relieved  agauist  the 
mortgage,  notwithstanding  what  is  said  in  Baetm  v.  poeea,  Toth.  1S3. 

(£)  And  my  Lord  Eldon,  in  a  late  case,  said,  an  equity  of  redemption  watf  **  ^  <t^  ^ 
copsideied  as  a  title  in  equity,  and  not  merely  a  trust,  from  which  in  many  ^V^V » 
respects  it  differed  materially.    Tucker  v.  Tknutan,  17  Ves.  133.    What  Lord  ' 

Nottingham  meant  by  an  equi^  of  redemption  being  a  charge  on  the  land, 
is  not  at  this  day  very  obvtoas. 

(F)  The  person  entitled  to  the  equity  of  redemption  is  considered  as  the  is  an  eeiaU  m* 
•wner  of  the  land,  and  the  mortgagee  as  having  a  mere  pledge ;  and  hence  it  ^^^^^  ' 
is  that  a  mortgage  is  oonsidered  as  personal  estate,  although  the  legal  estate  ^*^* 
•n  the  death  of  Uie  mortgagee  vests  in  bis  heir.    MS.  Ca.  S  £q.  Ca.  Abr«  §94. 
But  It  should  be  kept  in  view,  that  when  it  is  said  that  he  who  has  the  equity 
•f  ledeaaption  is  the  owner  of  the  land,  allusion  is  made  to  an  equitable 
•wneMiip ;  for  at  law  tlie  mortgagor  certainly  cannot  be  said  to  have  the  legal 
ownership  of  the  estate.    In  Prsiton  v.  Ckrietwuu,  9  Seij.  Wik.  Rep.  86,  it 
iasjalsd  by  oounsel^  that  an  equity  of  redeoptioa  was  a  beneficial  thing* 
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iMy  di9eei»d,u  An  equity  of  red^nplioii  will  descend,  [to  the  Eein  at  lav  ot 
edy  entiuedf  '  the  mortgi^or»  if  it  be  of  real  ^tate,  and  if  of  chattels  it  will' 
Md  iwrrtd  j      devolve  on  his  personal  representatives  (ftft) — Ed.]  may  be  • 

granted,  devised  (f  9),  entailed,  and  that  equitable  entail  may 
be  barred  by  [fine  and  the  remainders  over,  may  be  destroyed 
by — Ed.]  a  common  recovery  (c)  (o), 

•  *  •  • 

,  l(bb)  t  Pres.  Abf.  4f7.  437.    3  lb.  Ca.  S17.    Pkmp$  ▼.  Hde,  1  Rep.  Ch. 

S89.— £tf.]  190.    PeitaU  ▼.  EUii,  9Ves.  563.— * 

(c)  Hard.  469.    [Et  Yide  S  Eq.  Ca.  £d.] 
Abr.  594.  Roiearriek  ▼•  Barton^  1  Cb. 


and  that  it  was  not  material  what  the  valoe  of  it  was.  Bat  tlie  whole  court 
were  clearly  of  opinloD,  that  an  equity  of  redemption  was  nothing  at  all  m  the 
«lfe  of  the  law.  The  mor^gor  is,  however,  by  means  of  a  covenant  nsnally 
inserted  in  the  mortgage  deed,  and  even  by  the  tadt  nnderstanding  of  the 
parties,  entitled  to  the  possession,  or  rather  occupation  of  the  premises,  till  he 
maizes  defaolt  in  payment  of  the  principal  and  interest ;  but  the  mortgagee . 
may  assume  the  possession  whenever  he  pleases,  and  therefore  it  is  that  the 
mortgagor  is  sometimes  called  a  tenant  at  will  to  the  mortgagee ;  and  in  point 
of  possession,  he  is  very  similar  to  that  species  of  tenant,  even  in  equity ;  for 
a  Court  of  Equity  will  never  Interfere  to  prevent  the  mortgagee  from  assuming 
the  possession.  Et  vide  CholmendeUy  v.  CUntOH,  t  Meriv.  359.  Bt  infra, 
vol.  ii.  1151.  The  truth  seems  to  be,  that  the  interest  of  the  mortgagee  before 
foreclosure  is  contemplated  in  a  Court  of  Equity  rather  as  a  righi  than  as  an 
eetaiif  wliUe  the  equity  of  redemption  is  considered  as  having  rather  the  qua- 
lity of  an  eeiate  than  a  right.  But  it  is  next  to  impossible  to  give  a  definite 
denomination  to  the  interests  either  of  the  mortgagor  or  mortgagee,  when  tliey 
vary  so  much  according  to  th^  light  in  which  they  are  viewed.  Bee  ante,  156, 
n.  (A).  In  Uoffd  v.  Lander,  the  Vice-Chancellor  said,  that  the  equity  of  re« 
demption  is  not  an  eetate,  but  an  inUretif  5  Madd.  290.  S.  C.  infra,  979. 
(F  t)  The  contrary  was  argued  in  1  Ch.  Ca.  S19.  9  Wood,  Lect.  151,  l5f. 
may  he  dUened  (fi)  ^  ^  Court  of  Equity  great  regard  is  paid  to  the  equity  of  redemption.- 
btf  deed.  ^  It  is  'considered  as  an  equitable  esfole,  and  is  alienable  by  deed.  In  the  case 
^^)^  ***'  ^^  fiinyeM  V.  Wheaie,  1  Eden.  Rep.  tt5.    S.  C.  Bhu  Rep.  IJl.  Infra,  351. 

it  was  said  by  Lord  Mansfield,  C.  J.  (who  assisted  the  Lord  Keeper  in  deciding 
that  case)  that  the  equity  of  redemption  was  the  fee  simple  of  the  land  i  that 
it  would  descend ;  might  be  granted,  devised,  and  entailed ;  and  that  suck 
,  equitable  entail  might  be  barred  by  a  common  recoveiy ;  which  proved  that 
it  was  such  an  estate  whereof,  in  consideration  of  a  Court  of  Equity,  there* 
might  be  a  seifta ;  for  without  such  a  seisiQ  a  devise  of  it  could  not  be  good. 
This  observation  of  Lord  Mansfield  is  introduced  to  contratt  with  it  a  passage 
in  Mr.Watkins'k  Elements  of  Conveyandng,  p.  118.  (Bfr.  Preston's  edit.) 
where  it  is  said,  Aat  a  person  cannot  be  eeleed  ^  en  eqaU^  to  an  nee.  The 
*  learned  Editor  of  that  valuable  manual  remarks,  that  although  equitable  estatet 
are  not  within  the  operation  of  the  statute  of  uses,  yet  uses  declared  on  « 
conveyance  of  the  equity  of  redemption  or  any  tmat  or  other  equitable  acisio^ 
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J    An  equity  of  redemption  of  k  mortgage  continues  prknA  arnHmut  9pm 
Jitcie  open  until  acti^al  foreclosure  (c?) ;  for,  as  to  length  of  f^re^d$ 

(d)  Ridgw.  Rep.  fOO.    Vide  infra. 


are  considered  as  ^Terning  the  ownership,  so  that  the  releasees  are  treated 
as  mere  cendnit  pipes,  whose  concurrence  in  fntnre  conveyances  will  ber 
wholly  unnecessary.  And  it  is  worth  noticing,  as  a  confirmatory  obserYation, 
that  in  many  acts  of  parliament  an  equitable  is  considered  the  same  as  a  legal 
estate;  and  the  words  <*  seised  in  law  or  in  equity,''  in  the  Qualification  Act, 
shew  that  the  word  ^  seised"  is  applicable  to  both  species  of  estate.  (See 
Shrapnett  v.  Vmon,  i  Bro.  C.  C.  S68.)  So  in  the  case  of  Lord  Chohmmdeley  v. 
Ijord  ClrnfoN,  t  Meriv.  S57,  the  Master  of  the  Rolls  considered  it  clear  that 
there  might  be  what  was  deemed  a  seisin  of  an  equitable  estate,  although 
there  could  not  be  any  disseisin  of  it,  because  the  disseisin  must  be  of  the 
entire  estate,  and  not  of  a  limited  and  partial  interest  in  it,  and  because  a 
tortious  act  could  never  be  the  foundation  of  an  equitable  title.  But  see  the 
sentiments  of  Mr.  Butler,  arg<>.  as  to  ^asi  disseisins  of  equitable  interests, 
S  Jac  Ac  Walk,  51,  53 ;  and  it  should  be  remembered,  that  Sir  T.  Plumer, 
on  whose  judgment  Sir  W.  Grant's  decision  was  reversed,  differed  from 
Sir  W.  Grant,  not  only  in  this,  but  in  most  other  points  of  the  case. 

An  equity  of  redemption  on  a  mortgage  in  fee  will  support  a  tenancy  by  C^r<€sy; 
the  curtesy  (infra,  p.  287),  but  not  a  tenancy  in  dower,  infra,  687, 9 ;  and  there  dower ;  puted$ 
may  be  a  po»9e$8iofiatri$  of  such  an  equity  of  redemption,  (infra,  f 90.)  />wns. 

With  respect  to  escheat,  that  accrues  06  difectum  out  pro  delicto  lenentUf  No  eicheiU  rf 
and  not  for  want  of  heirs ;  consequently  there  cannot  be  any  escheat  of  a  ?*fjL/  **^* 
mere  equitable  estate.    Hence  it  is  the  received  opinion,  that  if  a  ceetui  ^ue     r  0^0  ^  -1 
inut  die  without  heirs,  the  lands  will  not  escheat  to  the  lord,  but  the  trustee  ^  |^  eeeheai. 
'will  be  entitled  to  bold  them  for  his  own  benefit,  because  by  the  death  of 
the  eeeiui  fue  trust  the  |rast  will  be  absolutely  determined.     SatidyU  caee^ 
Hard.  408.    S  Christ  Black.  246,  u.  (3).    1  Pres.  Abs.  147.    And  this  ophiioH 
is  considered  as  supported  by  the  great  case  of.Btii^ess  v.  Wheatey  l.Bl.  Rep, 
ltd.    But  it  appears  by  Mr.  Eden's  report  of  that  case  (1  Ed.  Rep.  177), 
that  the  court  did  not  give  any  opinion  on  the  point.    It  decided  tliat  although 
the  ceetui  que  trust  in  that  case  died  without  an  heir,  yet  since  there  was  a 
terre-tenant  no  title  by  escheat  accrued ;  but  it  withheld  its  opinion  as  to  the 
right  of  the  trustee.    Sir  Thomas  Clarke,  Master  of  the  Rolls  (whose  assistance 
the  Lord  Keeper  had  requested),  put  these  queries  :-^ oppose  the  mortgagor 
die  without  heirs,  shall  the  mortgagee  hold  the  estate  absolutely  ?    And  if  he 
demands  his  money  of  the  personal  representatives,  shall  he  have  both  land 
and  money  too  ?    His  Honour  further  remarked,  that  if  the  mortgagor  died 
without  heirs  or  creditors,  he  saw  tut  inconvenience  in  the  mortgagee's  kolding  the 
estate  nbeolutdy.    In  the  case  of  a  forfeiture  for  treason,  it  was  certain  the 

• 

crown  might  redeem,  as  in  Sir  Salathiel  LoveVscase  (post,  284,  n.).  .  And  as  to 
the  supposition,  that  the  mortgagee  might  demand  his  money  too,  that  could 
only  be  where  the  mortgagor  died  without  heirs ;  in  which  ease  the  demand 
would  be  against  the  personal  representatives,  by  virtue  of  some  bond  or  co- 
Tenaat  for  payment  of  the  money.    And  If  the  mortgagee  took  his  remedy 


064  CHAP.  X.  09  TBB  nWVtf  OP  nXDZWmGV. 

time  the  mortgagor  is  entitled  to  be  heard,  and  may  cet  up 
many  defences  to  excuse  from  lapse  of  time* 

wia  heimtieed      And  the  common  law  win  take  notice,  that  the  mortgagor 
w^a  cwiri  (f  ^g^  g^  equity  to  be  relieved  in  Chancery  (e),  and  without  doubt, 

(e)  Thorpe  y.  Thorpe^  1  Lord  Raym.  663.     i  Vent.  |14.    Cro.  Elif  •  768. 
1  Bnlst  4t. 


P.  253  against  the  personal  representative!,  liis  Honoar  thonnht  the  conrt  would 
cetUunud*  compel  the  mortgagee  to  re-couTey,  not  to  the  lord  by  escheat,  hot  to  the  per* 
Bonal  representative ;  and,  if  necessary,  woald  consider  the  estate  le-conveyed, 
as  coming  io  lien  of  the  personalty  and  as  assets  to  answer  even  simple  contract 
creditors.  And  Lord  Mansfield,  C»  J.  (by  whom  also  the  Lord  Keeper  wa» 
ankted  in  his  decision  of  the  case  of  Burgess  v.  Wheaie)  observed,  that  if  a 
B<ir%ay8!!a  in  fee  died  without  heirs,  the  estate  would  escheat,  snbject  to  the 
mortgage^.  aa4  iktt  money  would  be  payable  to  the  personal  representatives, 
but  suppose  the  mMlQa|por  were  to  die  sans  heir,  should  the  mortgagee  hold 
the  land  absolutely  ?  If  he  demanded  the  money  of  the  personal  represents 
tive  Aoold  he  have  the  money  and  the  land  too  ?  If  not,  to  vdiom  should 
he  convey  It?  If  to  the  king,  then  a  right  of eeeheat would  have  followed  ui 
equity  by  analogy.  And  the  Lord  Keeper  (Northingtas)^  after  hearing  and 
cobsidering  the  opinions  of  the  Master  of  the  Rolls,  and  the  dnef  Justice, 
^  said,  (1  Bl.  Rep.  184)  ^  If  a  mortgagor  die  without  heir,  shall  the  mortgageo 
hold  the  land  free  ?  I  answer,  shall  it  escheat  to  the  crown  ?  No ;  because 
fai  ttiat  case  the  lord  has  a  tenant  to  do  bis  services,  and  that  is  the  whole  be 
is  entitled  to  in  law  and  equity.  What  the  justice  might  be  between  the  mort- 
gagee and  executor  I  sliall  not  trouble  myself  about.  I  think  the  crown  haa 
not  an  equity  on  which  to  sue  a  subpcena.'' 
AaJss  0»to  es-  '  From  these  observations  of  the  learned  judges  we  may  collect,  1st,  That 
cf  redMwSmu    ^  ^'^^^  ^^  a  mortgage  in  fee,  and  the  mortgagor  dies,  leaving  neither  heir 

nor  devisee,  the  equity  of  redemption  will  not  escheat  to  the  lord,  hot  the 
BBortgagee  will  be  entitled  to  the  estate  absolutely  discharged  of  the  mortgage. 
This  however  is  not  clear  law,  and  most  of  the  text  writers  state  it  with  a 
qnere.  See  S  Cm.  Dig.  461.  7  lb.  144,  2d  edit,  and  t  Thom.  Co.  Litt.  196> 
ta  notis,  2d.  That  if  in  tliis  case  the  mortgagee  demand  his  money  of  the 
personal  representatives  of  the  mortgagor,  the  mortgagee  must  then  submit 
to  be  redeemed  by  the  exc-cntor  or  administrator,  and  equity  will,  if  neces- 
sary, compel  the  mortgagee  to  re-convey  to  them.  3d.  That  if  the  mortgage 
be  for  years,  the  reversion  will  escheat  to  the  lord  with  the  rent  and  remedies 
of  a  reversioner  annexed.  (Nels.  Rep.  117.)  But  his  right  to  redeem  will 
depend  on  the  demolition  of  the  generally  received  rule,  that  an  equity  of 
redemption  will  not  escheat.  4th.  If  the  mortgagee  iu  fee  in  possession  die 
without  an  heir  or  devisee,  the  legal  estate  will  escheat  to  the  lord,  bht  the 
mortgagor  will  be  entitled  to  redeem  the  premises  in  his  hands,  paying  the 
money  to  the  personal  representatives  of  the  mortgagee.  Per  Lord  Mansfield, 
ubi  supra.  But  this  is  different  from  the  case  of  a  trustee  having  the  legal 
estate,  dying  without   heirs ;    for  there   it  seems   the   legal'  estate  will 
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11  release  of  an  equity  of  redemption  is  a  very  good  considera* 
tion  to  maintain  an  assumpsit ;  for  a  court  of  law  will  take 
notice  of  a  suit  in  Chancery ;  and  an  assiunpsit,  in  considera- 
tion of  desisting,  from  exhibiting  a  bill  in  Chanceryi  was  held 
to  be  on  a  good  consideration  (h). 

But  it  seems  that  an  equity  of  redemption  is  not  extendable  mmi  hetakm 
villimtiieflteL  of  89Car. 2.  c.  10.  (i)  p.^?^) 

This  was  adjudged  on  an  equity  of  redemption  of  a  term  for 
years,  in  the  case  of  Lester  v.  DoUand  (/)•  There  two  peiv 
Bonsy  joint-tenants  of  leasehold  premises,  joined  in  tiie  mort- 
gage of  them,  and  also  in  a  bond  to  tiie  mortgagee  by  way  of 
collateral  security.  The  mortgagee  filed  a  bill  of  foreclosure^ 
and  pending  that,  and,  while  he  was  in  possession  by  ejectment 

(/)  1  Vm.  Jan.  4SU  %  Bid.  Ch.  Ca.  480. 478.    [Et  vide  la^  61S«— £ff.] 


Mcheat  to  tiie  lord  disdiarged  of  the  tnut,  becanae  he  conies  in  in  the 
jMS^.  Pioekt/  ▼.  SMunHf  1  Stra.  454.  S  Fonbl.  Trea.  on  Eq.  169,  5th 
edit  1  Pres.  AIm.  147.  Bnt  we  have  seen  (ante,  S50,  1)  that  an  equity 
of  redemption  wlU  bind  aU  persons  in  the  pos^,  and  consequently  the  lord  by 
«soheat. 

For  more  on  escheat,  see  lo  Vin.  Abr.  186.  8to.  edit.  139.  Com.  Dig.  Oihn  earn  m 
tit  Egekeai,  3  Kidd's  edil.  549.  Cm.  Dig.  tit  XXV.  Walker  ▼.  Deme,  S  Ves.  «»^«*- 
jnn.  170. 176.  Wragg^  FenUf  and  Webster y  respectively  Ex  parttj  5  Ves.  450. 
63t.  6  Ves.  809.  Moggridge  ▼.  TAocfareS,  7  Ves.  71.  King  ▼.  Smithy  App, 
8ng.  Vend.  Sc  Pnrch.  24.  S.  C.  Wigfatw.  Rep.  34.  Dee  ▼.  ReiVem^  IS  East; 
96.  39de  40  Geo.  3.  c.  88.  s.  If.  Faweei  ▼.  LvwiktTj  t  Ves.  300.  Belt  Sup. 
346,  9.     WiUianu  ▼.  Lnudak^  3  Ves.  75S.    1  Ves.  309. 

(U)  But  note,  the  release  of  an  equity  of  redemption  will  not  be  a  good  /«  a  good  evm 

consideration  for  a  contract  if  the  mortgage  be  of  the  fall  value  of  the  estate;  M^r^ionfar 

coniract^ 
for  then  it  will  not  be  valuable.    Hoit,  Chief  Justice,  however,  said,  that 

then  it  weald  not  be  a  mortgagee.    1  Ld.  Raym.  663.    Et  vide  BL  Rep.  8t0. 

Cowp.  994.    Com.  Dig.  Actum  nf  Asmn^^  (B),  voL  i.  138,  td  edit. 

(I)  By  this  statute  it  is  enacted,  that  it  shall  be  lawful  for  every  sheriff  or  SM,  t9  Car,  ft 

other  officer  to  whom  any  writ  shall  be  directed,  at  the  suit  of  any  person  ^<  ^*  **  ^^ 

lipon  any  judgment,  statute,  or  recognizance,  to  deliver  execution  onto  the 

party  In  that  behalf  suing,  of  all  soch  lands,  &c.  as  any  other  person  shaH 

be  seized  or  possessed  in  tmst  for  hbn  against  whom  execution  is  so  sued^  like 

as  the  sheriff  might  or  ought  to  have  done,  if  the  said  party  against  whom 

execution  shall  be  so  sued,  had  been  seised  of  such  lands,  &c.  of  such  estate 

as  they  be  seised  of,  in  trust  for  hhn,  at  the  time  of  the  said  execution  sued. 

Same  section,  po6t|  608. 
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•brought  upon  his  mortgage,  he  sued  upon  the  bond,  and  took 
the  mortgaged  premises  in  execution,  and  ihey  were  sold  by  the 
fiheriff  to  a  trustee  for  the  mortgagee ;  but  it  was  not  suggested 
that  he  purchased  them  unfairly.    Et  per  liord  Chancelloi^ : 
If  the  &jct  is,  that  the  obligee,  having  a  pledge  in  his  hands, 
has  brought  an   action  against  the    obligor,   and  has  taken 
.      [  255  ]    the  pledge  in  redemption,  he  takes  only  the  equity  of  redemp- 
tion under  the  statute  of  frauds;  which,  btU  far  that  stoMe^ 
could  not  be  taken  in  execution*    If  he  had  got  a  foreclosure, 
and  had  afterwards  brought  an  action,  and  sold  it  for  51.  he 
would  have  opened  his  foreclosure  again.    I  do  not  think  he 
-could  have  sold  it  to  a  stranger.    If  that  ofier  was  made,  I 
would  give  it  all  weight.  What  is  to  become  of  the  principal 
case,  and  the  case  put  in  that  way,  are  two  different  things. 
But  it  is  new  to  me  that  this  case  obtains  in  mortgages.    Under 
die  statute,  the  sheriff  may  extend  an  equity ;  but  then  the 
vendee  of  the  equity  is  in  the  same  case  as  the  defendant  in  the 
action,  and  must  proceed  as  cases  in  action  must,  and  must 
make  it  good  by  the  same  means  as  the  defendant  must ;  for 
It  is  an  extent  of  a  thing  in  action.    I  will  give  my  opinion 
to-morrow. — On  the  next  day  his  Lordship  said,  upon  looking 
into  the  statute,  I  do  not  think  this  is  within  it.    The  words 
are  upon  every  statute,  recognizance,  or  judgment,  the  sheriff 
shall  deliver  in  execution  to  the  party  any  lands,  tenements, 
hereditaments,  rectories,  rents,  or  tithes,  held  in  trust  for  the 
defendant,  just  as  if  he  had  been  actually  seised  or  possessed 
of  the  same.    Here  it  is  impossible  he  can  be  seised.    Upon 
reading  the  statute,  I  thought  we  were  all  mistaken  yesterday. 
I  do  not  think  the  statute  touches  it  at  all.     I  imagined  the 
words  were  much  larger,  and  that  the  words  **  equitable  in- 
terests*' were  contained  in  it,  but  found  myself  wrong.    And 
Jiis  Lordship  decreed  that  the  plaintiffs  should  be  let  in  to 
redeem.    And  in  Brown's  report  of  this  case,  he  says,  he  was 
informed  that  the  Lord  Chancellor  made  his  decree  on  the 
ground  ''that  an  equity  of  redemption  was  not.  liable  to  be 
taken  in  execution  under  the  statute  99  Car.  S.  c.  3,  and  de- 
sired that  might  be  taken  notice  of  as  the  ground  of  the 
judgment."  (k) 


VfeUhn  equity      (K)  And  this  seeihs  to  have^  been  said  by  the  Chancellor  with  reference  to 
^redemptionf    gji  cases,  and  not  merely  to  the  particular  case  before  the  coort.    In  Sertt 
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A  coTenant  in  mortgage  for  fiirther  assurance   does  not  not  to  be  re-' 
oUige  a  mortgagor  to  release  his  equity  of  redemption^  but  mni/Jr^wiher 

uamtrance; 


^ 


V.  SA^Uff,  8  East,  466,  and  Metea^  ▼.  SekoU^f  t  New  Rep.  461^  it  was  de-  nor  equiU^U 
cided  by  the  Courts  of  King's  Bench  and  CommoB  Pleas,  that  a  mere  equitable  j^i^^'^y 
Interest  .hi  a  term  of  years,  coald  not  be  taken  in  execution  by  the  sheriff,  be  taken  in  ex* 
under  a  Writ  afJUri  fiuiaa  at  Ae  suit  of  a  Jndgnent  creditor.    It  is  true  ^CMfion. 
that  was  not  exactly  the  case  of  an  equity  of  redemption.  ■  But  it  seems  to 
hate  been  soccessfblly  oomended  at  the  bar  of  the  Khig's  Bench,  that  though 
it  was  not  the  case  of  a  mortgage,  yet  that  it  ought  to  be  governed  by  the  ' 
same  rule,  it  being  a  diarge  to  pay  off  debts,  and  the  debtor  having  only  a 
resnlliBg  equity  in  the  surplus  after  the  debts  were  paid,  and  the  rule  as  to  an 
equity  of  redemption  being  aclcnowledged  on  ail  hands.     - 

Lord  EHenborongh,  in  deliverhag  the  judgment  of  the  Court  of  King^s  Remene  for 
Bench  in  the  first-mentioned  case,  observed,  that  the  language  of  the  writs  '^  ^^* 
[pf  tfendUioni  exp^nat,  and  the  return  and  subsequent  process  of /those  writs, 
8  East,  47*4,]  evidently  imported  that  the  goods  and  chattels  which  were  the 
object  of  them,  were  properly  of  a  iangibU  nature,  capable  of  manual  aetznrep    [  256  •  ] 
and  of  being  detained  in  the  sheriff'*  hands  sind  custody,  and  such  also  as 
were  conveniently  capable  of  sale  and  transfer  by  the  sheriff,  to  whom  the 
writ  was  directed  for  the  satislaction  of  a  creditor.    No  single  Instance  could 
be  found  in  the  history  kssd  practice  of  the  courts  of  common  law,  in  which' 
an  equitable  interest  in  a  term  of  years  had  ever  been  recognized  as  sale- 
able (seixable  of  course  It  could  not  be)  under  a  JUri  faeiat.    Besides,  what 
loeaHty  belonged  to  an  equitable  interest,  a  resulting  trust  for  instance  in  a 
teftn  for  years,  so  as  to  render  it  more  fitly  the  subject  of  execution  and 
sale  by  the  sheriff  of  any  one  county  tiian  another?  and  what  means  in  any 
degree  adequate  bad  the  sheriff  of  talking  an  account  of  the  actual  amount  of 
the  incumbrances  upon  such  an  interest,  or  of  ascertaining  the  extent  of  the 
Indemnities  which  the  trustees  might  be  entitled  to  claim?    The  sale  of  such 
an  interest,  if  it  were  to  be  made  at  all  by  the  sheriff,  must  necessarily  be 
made  imder  circumstances  of  still  greater  ignorance  and  uncertainty  as  to  its 
iralne,  than  attend  sales  of  any  otlier  description  of  property ;  and  not  only 
without  the  means  of  delivering  a  present  possession  of  the  thing  sold,  but  in 
general  without  having  even  tlie  type  or  instrument  of  any  legal  interest  what- 
soever, present  or  future,  In  the  suliject  of  such  sale,  to  exhibit  to  the  sight, 
or  deliver  to  the  hands  of  a  purchaser.    It  had,  indeed,  continued  his  Lord-  OlQectuma 
ship,  been  urged  in  argument,  as  an  inconvenience  on  the  other  side,  if  such  V^*f^t  tt 
equities  of  redemption  in  chattel  interests  should '  be  held  not  to  be  saleable 
under  an  exocntion ;  that  by  means  of  a  mortgage  of  the  largest  leasehold 
property  for  the  smallest  snm  imaginable,  such  property  might  be  effectually 
protected  and  withdrawn  from  the  legal  claims  of  every  creditor.     But  the 
inOonvenience  in  the  case  put,  did  not  extend  beyond  the  necessity  which 
•ach  «  step  would  occasion,  of  resorting  to  a  different  remedy,  to  be  applied 
In  another  court,  npon  a  bill  to  be  filed  by  the  judgment  creditor  in  such 
other  court  for  the  purpose  of  obtaining  it.    In  a  conrt  of  cqtiity,*  he  might  Jvdgvunt  ere- 
be  let  in  to  redeem  such  mortgage  incumbrances  as  stood  in  the  way  of  his     '  '"*  ^!*^  *^' 
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only  to  make  such  further  aesurafice  of  the  land,  &c.  tinder  t^e 


wection  i/Hai, 


decree  far  $ak  eomnon  law  remedy  by  ezeciitioD ;  or  he  miglit  hate  a  decree  for  the  sale  of 
V  temu  ii,^  mortgage  term  iCscIfy  in  satufaction  of  his  rights  as  an  ezecntion  cre- 

ifiton   Skkrletf  ▼.  WaiU,  a  Atk.  S(xr,  (post,  tru  '610,)  waK  an  authority  for  that 

poVposer  as  was  also  the  case  of  Bwrdim  ▼.  Kamedy,  S  Atlk  759,  (pos^,  f63. 

Lyster  v.  Do1«  Sdl.  609.)    In  Uftter  ▼.  DoOawiy  Lord  Thnrlow  was  at  h»t  of  opinion,  that  an 

landeM{^nHed.  eqnity  of  redemption  of  a  term  eeald*not  hie  taken  in  execntiony  though  at 

first,  under  an  apprehension  that  tlie  10th  section  of  the  statute  of  frauds 
applied  to  such  a  case,  he  had  inclined  to  hold  otherwise.  But  the  very  siienc^ 
of  that  statute,  which,  while  it  expressly  introduced  a  new  provision  in  re- 
spect to  lands  and  tememeide  held  in  trust  for  the  person  agieiinst  whom  an 
execution  was  sued,  said  nothUhg  as  to  trusts  of  chattel  Interests,  afforded  a 
strong  argument  that  those  interests  were  meant  to  continue  in  the  same  situ- 
ation and  plight,  in  respect  of  exo^nttons,  in  which  both  freehM  ond  U&KhM 
inui  imUreete  equally  stood  prior  to  the  passing  of  that  statute. 

Prior  to  the  passing  of  the  statute  of  frauds,  we  shall  hereafter  see  (pages 

dOl.  60S.)  that  neither  uses  nor  trusts  of  ftieebold  or  leasehold  property  coaki 

be  touched  by  the  judgment  credit;  for  the  statute  of  Westm.  (post,  601,) 

'which  gave  an  execution  to  the  creditor,  extended  only  to  landi  at  the  ^pMiioa 

law,  and  not  to  uses  and  trusts.    It  seems.  Indeed,  to  have  been  early  idlowed 

and  settled,  that  at  law,  prior  to  the  statute  of  uses,  27  Hen.  8,  the  writ  of 

eiegit  would  not  reach  freehold  lands  in  uie  for  the  debt  of  the  eeetui  fiuMse; 

and  as  trusts  are  now  what  uses  Were  then,  it  continues  to  be  law  to  this 

day,  that  tmst  estates  cannot,  l^  the  common  law,  (except  so  &r  as  that 

'  common  law  has  been  enlarged  and  extended  by  the  statute  ef  frauds)  be 

subject  to  the  judgment  creditor.    The  law  then  stood  thus,  prior  to  the 

passing  the  act  under  consideration :— A  moiety  of  the  freehold  lands  not  in 

use  or  trust  might  have  been  extended  by  the  judgment  creditor  under  an 

degity  and  the  whole  of  the  leasehold  property  of  the  debtor  not  iiT  trust 

might  have  been  taken  in  execution  byihe  judgment  creditor  under  a  writ  of 

fieri  faei&e ;  but  with  respect  to  uses  and  trusts,  these  were  not  subject  to 

execution,  neitlier  at  the  common  law  nor  by  the  statute  of  Westm.    Then 

came  the  statute  of  fraud  (29  Car.  2.  c.  3.  s.  10.)  and  subjected  uses  and  trusts 

to  the  execution  of  the  bond  and  judgment  creditor. 

On  the  interpretation  of  this  statute,  we  have  seen  that  it  has  been  ex- 
^pressly  decided,  tha£  the  equity  of  redemption  on  a  mortgage  of  leasehold 
mtyTaeeZi  niU  pi^P^^yr  cannot  be  taken  in  execution  by  the  sheriff  under  a  writ  ^f fieri 
^  suliectf  eoU"  f acute*     With  respect  to  equities  of  redemption  on  mortgages  of  freehold 
!!U!^  '^  ^  property,  it  hath  not  been  de6nitively  held,  tliat  an  equity  of  redemption  on 

a  mortgage  in  fee  is  not  within  the  lOth  section  of  the  statute ;  bat  it  may  be 
contended  (and  it  is  presumed  with  great  probability  of  success,  especially 
on  a  comparison  of  the  tenth  with  the  three'  preceding  sections  of  the  statute), 
that  this  10th  section  of  the  act  does  not  extend  to  implied  or  constructiTe 
trusts  of  any  kind,  and  consequently  not  to  an  equity  of  redemption  on  a 
mortgage  in  fee,  which  is  a  constructive  title  rather  than  a  ''  trust''  Lord 
Thorlow,  however,  is  reported  to  have  said,  in  lA^eter  v.  UaUand,  **  If  this 
had  been  a  mortgage  in  §tt,  he  [the  jadgment  creditor]  could  only  have  tif^ 
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iailie  conditions  as  in  the  mortgage ;  [and  though  the  cove- 


tended  it  to  hold  ^KOKSfiitf ;"  that  is,  ODtil  the  mortgagee  took  possession  of 
tiie  estate.     But,  says  Mr.  Sanders,  in  his  Treat,  on  U.  &  T.  (vol.  i.  p.  219, 
3d  ed.)  **  it  seems  impossible  to  contend,  that  under  the  statute  of  Frauds, 
the  sheriff  can  deliver  an  equity  of  redemption  upon  an  execution  in  a  suit 
against  the  mortgagor.'^     And  It  is  worthy  of  notice,  tliat  in  the  case  of 
Phmket  ▼.  Pciwm,  t  Atk.  290,  where  the  mortgage  was-  in  fee.  Lord  Hard- 
wicke  is  stated  to  have  said,  he  should  be  glad  to  be  informed  whether  there 
\Rras  any  histance  where  an  equity  of  redemption  bad  ever  been  held  to  be 
liable  to  the  ezecntion  of  a  bond  creditor  in  the  life -time  of  the  mortgagor? 
To  which  the  counsel  in  the  cause  answered,  that  they  did  not  recollect  any 
•uch  instance.-»These  observations,  so  far  as  they  go  to  shew  that  the  equity  ' 
«f  redemption  oaa  mortgage  in  fee  cannot  be  taken  in  execution,  have  been 
in  a  great  measure  confirmed  by  the  present  Vice  Chancellor,  in  the  case  pi 
F^th  V.  Dnke  ^  Notfolk,  4  Madd.  Rep.  504. 1B20 :— ^  A  judgment  creditor,'' 
his  Honour  there  remarks,  ^  has  at  law  by  the  statute  of  Frauds,  execution 
■gainst  the  equitable  freehold  estate  of  the  debtor  in  the  hands  of  his  trustee, 
provided  the  deUar  has  the  wk»le  ben^ficud  interest  i  Imtif  he  has  Ufl  a  partial 
itUerest  onUf  [as  an  equity  of  redemption],  the  judgment  creditor  has  no  ex- 
eesHoa  at  /ow,  though  he  may  come  into  a  court  of  equity,  and  claim  tliere 
the  same  satisfaction  out  of  the  equitable  interest  as  he  would  be  entitled  to 
at  law  if  it  were  legal."    In  reference  to  mortgages  of  freehold  property  for 
terms  of  years,  the  equity  of  redemption  in  that  case  wiU  not  be  extendable 
at  the  suit  of  creditors  of  the  mortgagor,  any  more  than  in  the  case  of  an 
equity  of  redemption  on  a  mortgagee  in  fee,  though  it  should  seem  a  moiety  of 
the  reversion  expectant  on  the  term,  may  be  extended  with  a  eesset  exeeutio 
during  the  term.    1  Rol.  Abr.  894,  pi.  5.    Bro.  Abr.  Executienf  143.    3  Leon. 
113.    Bishop  rf^  Bristol's  case^  Moor,  36.    Serjeant  Williams's  note  to  Saund. 
Rep,  69.    GirUng^  v.  J>e,  1  Yem.  63.    Co.  litt.  153  a.    But  AJr.  Batler  in  his 
note  (4)  observes  ^  yet  it  has  been  said  that  the  reversion  itself  is  not  ex- 
tendable,'' citing  Bro.  Non.  Ca.  pL  227.  1  Rol.  Abr.  888,  pi.  6  and  7.  Mod.  40. 
and  Carth.  126.— sed  qnars  Mr.  Butler's  observation.    But  althoogh  equities  Eqnit^  of  re^ 
of  redemption  may  not  be  taken  in  execution  at  the  suit  of  the  subject,  yet  f^****^ 
nay  they  at  the  suit  of  the  crown.    S  Pres.  Abs.  353,  quoting  King  v.  Smithy  dsUs. 
App.Sug.Vend.  6c  Purch.24.  [S-  C.  Wight w.  Rep.  34.]     Hence,  therefore, 

* 

an  equity  of  redemption  is  subject  to  crown  debts,  and  may  he  sold  upder 
■n  extent.    See  25  Geo.  3.  c.  35.    King  ▼.  DeU6notte^  Forr.  Rep.  162. 

Lastly,  it  is  observable,  that  a  judgment  creates  a  general  Uen  on  the  equity  Hew  jndgment 
ef  redemption,  and  the  judgment  creditor  may  redeem,  post,  263. 271.  2  Fonb.  ^^*^^'U^  '^} 
168.    In  fact  flie  judgment  creditor,  according  to  the  present  received  prac«  i!Lity  of  re- 
tice  of  the  courts,  has  no  otJier  way  (except  in  the  case  of  legal  assets,  post,  dimption  ; 
SI 8)9  whenever  his  judgment  in  point  of  tiiine  is  a  lien  on  the  equity  of  re- 
demption, of  availing  himself  of  the  benefit  of  that  Uen,  than  by  resorting  to 
a  court  of  equity*    But  a  judgment  or  bond  creditor,  before  he  can  come  into 
a  court  of  equity  to  daim  the  redemption  of  a  mortgage  on  a  leasehold  estate, 
must  hare  taken  out  execution ;  for  till  then  his  bond  or  judgment  will  not 
have  crated  any  lien  on  the  property.    Shirley  v.  Walts^  3  Atk.  200,  post, 
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nant  be  for  the  abiobiie  mure  maldiig,  ftc.  yet  itwiB  be  ibf 
same;  and  a  warrant  will  not  be  allowed  in  such  further 
assurance. — Ed.]  {g)  (l). 

wmpoMa  wHh*  There  is  no  occasion  that  a  mortgagor  should  be  in  posses- 
'^einn{m),bebig  sion,  or  execute  the  deed  on  the  land,  in  order  to  transfer  or 

HtWo  redtemi  ^^ign  the  equity  of  redemption.    No  legal  title  passes,  nor  is 

any  right  to  the  preseni  possession  transferred,  but  merely  a 
title  to  redeem ;  consequently  it  is  a  distinct  thing  from  the 
conveyance  of  the  legal  estate  in  the  lands,  where  the  grantee 
is  supposed*  to  be  in  the  enjoyment,  and  a  right  will  not  pass, 
if  the  possession  or  enjoyment  is  withholden  in  an  adverse 
way  (n). 

(jg)  Atlntu  ▼.  UrfoR,  1  Lord  Raym.  36.    8.  C.  Comb.  318. 


CcvenatU  for 
fwrtket  auuf 
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271.  609.  As  between  different  creditors,  It  is  obsenrtbk,  tbst  the  mle  pA 
jfiior  eti  tempore  potior  etf  Jure  appHes ;  so  that  if  there  be  two  writs  of  ez- 
ecation  delivered  to  the  sheriff  at  different  times,  the  first  will  have  priority, 
and  be  entitled  to  redeem,  though  the  b»t  be  in  part  executed.  HtUekhuom 
V.  Joknsionef  1  T.  R.  7t9.  S.  P.  Pagiu  v.  Dftwe^  4  East,  543.  Et  vide  t  Marsh. 
Rep.  374. 

(L)  Accordingly,  Spencer  t.  Boys,  4  Ves.  470.  There  Rachael  Boys  and 
her  son  conveyed  copyhold  hads  to  a  mortgagee  by  lease  and  release  (mis- 
taking them  for  freehold),  and  covenanted  for  farther  assurance.  The  son 
died,  and  the  mortgagee  filed  a  bill  against  the  customary  heir  of  the  son,  who 
was  an  infant;  praying  that  he  might  be  decreed  to  surrender  the  estate  to 
the  plahitiff.  The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  said,  he  was  cleariy 
of  opinion  this  covenant  was  a  contract  for  a  valuable  consideratioo  afiact- 
ing  the  land,  and  would  affect  the  heir :  and  by  the  decree  it  was  dedared, 
tliat  the  covenant  in  the  mortgage  deed  bound  the  tend  descended  to  the 
defendant. 

(M)  As  to  the  seisin  of  an  equity  of  redemption,  see  ante,  S59,  note  (G). 

(N)  Before  we  quit  the  subject  of  this  chapter,  a  few  ohservatiens  seem  re- 
quisite with  regard  to  the  mode  of  eonoeifing  an  equity  of  redemption  to  a 
purchaser.  An  equity  of  redemption  is  an  assignable  interest,  and  not  a  mere 
chose  m  ecfioa.  BUke  v.  JoAiutcMM,  Pr.  in  Ch.  I4t.  It  is  an  estefo  in  the 
land,  possessed  by  the  mortgagor  in  virtue  of  his  ancient  and  original  right, 
without  any  change  of  ownership.  We  have  seen  in  a  former  note  (ante,  S5f  ^ 
note  (G),)  that  there  cannot  be  a  seisin  of  an  equity  to  a  use,  though  for  all 
substantial  purposes  there  may  be  an  ofmUtMe  eeitim  io  a  use,  and  the  nse  will 
be  considered  as  governing  the  ownership ;  the  releasee  to  serve  the  nse  bdng 
treated  as  a  mere  conduit  pipe.  The  conseqnence  of  this  position  la,  that  in 
the  cooveyance  of  an  equity  of  redemption  to  a  purchaser  (whether  a  stranger 
or  mortgagee),  by  indentures  of  lease  and  release,  the  bargain  and  sale  for  a 
year  will  be  totally  inoperative ;  for  the  sol^ect  of  it  being  an  equity,  ba 
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^m  arise  W  file  seisin  of  the  bargai^r,  and  the  statote  consequently  cannot 
transfer  any  possession  to  the  bargainee  who  has  not  any  ose  to  which  that 
possession  may  be  annexed :  bat  the  release  will  operate  with  respect  to  the 
equity  as  a  mere  or  proper  release,  jost  as  it  woold  have  done  withont  snch 
m  bargain  and  sale  or  lease  for  a  year  preceding  it. 
To  a  proper  derelopement  of  the  sabjeiit  under  consideration,  it  should   Coweynnce  iff 

tOWttll    of  f*S" 

1>e  viewed  in  Its  different  aspects,  Istly,  as  it  regards  the  conveyance  of  an  figfn^io^  on 
ieqnity  of  redemption  en  a  mortgage  In  fee  to  a  purchaser;  fdly,  as  it  re-  mortgage  in /m 
cards  such  a  conveyance  to  the  mortgagee;  Sdly,  as  It  regards  the  conveyance  '^  parcA<iser« 
ttf  an  equity  of  redemption  on  a  mortgage  for  years  to  a  purchaser ;  and 
4t]ily,  as  it  regards  such  a  conveyance  to  the  mortgagee.    With  respect  to 
the  first  case,  it  is  observable,   that  as  ata  equity  of  redemption  cannot  be 
made  the  subject  «f  a  statutable  use,  the  most  formal  and  scientific  method 
•f  conveying  this  species  of  property  to  a  purchaser  is  by  grmi  or  auigmmeiu  ;      [  259  ] 
for  it  cannot  pass  «r  be  affected  by  a  bargain  and  sale,  covenant  to  stand 
seised,  lease  and  release,  or  feofiinent ;  though  as  to  this  latter  -species  of 
assurance,  it  is  necessary  to  appriie  the  student  that  a  feoffment  by  tiic  mort* 
gagor  fai  possession  will  pass  the  fee  and  disseise  the  mortgagee,  except  so 
fiur  as  by  payment  of  interest,  or  other  recognition  of  the  estate  of  the 
mortgagee,  the  feofiinent  may  be  impeached  as  fraudulent  within  the  prin- 
ciple which  governed  the  court  in  Fmnor'B  .cose,  5  Co.  77.     But  notwith- 
fitanding  a  lease  and  release  of  this  species  of  Interest  will,  as  such,  be  wholly 
^operative,  yet  it  is  generally  resorted  to  as  the  preferable  mode  of  assur- 
ance to  obviate  any  difficulty  which  a  defect  in  the  4nortgage  deeds  might 
occasion ;  lor  if  any  legal  freehold  Interest  or  estate  be  left  fan  the  mort- 
gager tivengh  the  Ineilciency  of  the  mortgage  assoranoe,  then  the  bargain 
and  sale  for  a  year  will  operate  on  snch  legal  interest  or  estate,  and  the  re- 
lease wHl  operate  by  enlargement  to  pass  it  to  the  purchaser ;  and  as  to 
•very  other  equitable  Interest  or  estate  remaining  in  the  mortgagor,  the  re- 
lease will  (whether  it  have  any  operation  as  a  conveyance  by  eolargenient  or 
■ot)  substantively  pass  such  equitable  Interest  and  estate  to  the  purchaser  by 
Bseans  of  the  word  *^  gnaUf**  which  is  usually  inserted  in  it,  and  ^ren  Without 
that  word  it  should  seem  the  equitable  estates  and  interests  will  be  transfer- 
red ;  for  Independently  of  the  general  doctrine  that  a  deed  may  be  pleaded 
lo  such  a  manner  as  will  best  effectuate  the  intention  of  the  parties,  the 
release  will  furnish  evidence  of  a  contract  In  equity ;  and  the  learned  editor 
of  Wathitts'  ElemeaU  of  Convi^anoing  (p.  118,)  has  observed,  that  an  eqaify 
of  redemption  may  be  transferred  by  men  cottiruei. 

If  in  conveying  the  equity  of  redemption  to  a  purchaser  the  mortgagor  be  Reeervathn  U\ 
telrons  of  makhig  a  reservation  of  mining  or  other  liberty  on  the  land,  he  ^^  ^^^ 
fhoald  first  procure  a  conveyance  of  the  legal  estate  from  the  mortgagee  to  demption  onlf, 
himself,  and  then  execute  a  regular  conveyance  of  the  fee  to  the  purchaser,  *^  ^  'i^* 
excepting  sucb  rights  and  liberties  as  ar^  required ;  for  otherwise  the  reserr 
vation,  not  being  made  to  a  person  who  has  the  legal  estate^  cannot  at  law 
be  maintained  against  the  purchaser.    This  was  decided  by  Lord  EUenbo- 
■swgh  In  an  action  of  trover,  brought  by  the  mortgagor  on  the  following 
case:— Many  years  ago  a  mortgagor  and  mortgagee  of  certafai  manors  and 
lands  in  lee  conveyed  the  same,  and  all  their  estate,  Stc,  by  lease  and  release 
<SL  a  ^nnehaser.   In  the  ooaveyance  was  contained  a  covenant  from  the  pur* 
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chater,  that  it  should  be  lawful  for  the  moitsagor,  hU  helra  wd  aialpii^-tt 
enitr  and  dig  ffur  coala  and  other  minerals,  and  to  take  the  same  to  tiitir  owa 
ii8e>  with  a  co? enant  also  by  the  purchaser,  that  he  would  peimit  the  m^t^ 
gagor  and  his  heirs  to  Jami  m  the  Umd  forgame^  The  mortgagor  and  penous 
claiming  under  him  continued  to  enjoy  the  privilege  of  diggmg  coals  for  npr 
wards  of  sixty  years.  When  a  question  arose  whether  the  defendants  (who 
were  proprietors  of  an  adjoining  mine)  had  not  dug  and  carried  away  oosls 
which  belonged  to  the  plaintiff  (who  represented  the  mortgagor),  ns  being 
extracted  from  under  the  lands  over  which  the  said  eoYcnant  and  exceptioip 
rode.  A  notice  was  given  by  the  plsiiiitiff  to  the  defendants  not  to  dig.  for 
coals  so  situated.  But  the  defendants  after  such  notice  excavated  consider- 
able qoandtief  of  coal  from  the  mme  in  question,  and  converted  the  same  to 
their  own  use  ;  for  which  an  action  of  trover  and  conversion  was  bron^t  by 
the  plaintiff.    At  the  trial  it  was  argued  for  him,  that  ihe  covenalit  entered 

J  into  by  the  purchaser  to  permit  the  mortgagor  and  his  heirs  to  enter  and  get 

coals  was  a  reservation  and  exception  out  of  the  estate  conveyed  by  tlie  mort* 
gagor,  and  gave  him  and  his  heirs  an  esdudoe  right  to  the  coab,  and  not  a 
right  merely  concurrent  with  the  purchaser  and  his  heirs.  But  Lord  Ellsn^ 
borough  stopphig  the  counsel  for  the  defendant,  said,  this  case  involved  no 
poilit  of  difficulty.  In  anUen^plaliim  nf  law  ike  mortgagor  wao  a  petfect  otnmger 
«f  to  any  legal  estatOy  and'therrfore  eonid  neHher  grant  the  legal  eataiOf  nor  eome* 
fluently  reeerre  to  hmeeV  ony  thing  owt  i^  it.  How  it  might  have  been  if  there 
had  been  a  livery  of  seisin  or  a  feoffment  by  the  mortgagor  and  he  had  passed 
the  legal  estate,  it  was  not  then  necessary  ta  decide ;  but  that  clrcomstanoe 
made  the  distinction  between  this  and  Lard  Moun^'o  eake^  Anders,  S07. 
[S.C.  174.  Oodb.  17.  4  Leon.  147.  Cro.  Car.  207.  Dy.  276.  Co.  Litt  47. 143.  Shep. 
Touch.  77.]  for  be  (Lord  Mountjoy)  was  seised  of  tlie  legal  utate^  and  re- 
served out  of  that  legal  estate  a  liberty  to  himself  to  dig  and  carry  away  aUnm. 
In  the  case  before  the  court  the  plaintiff  had  not  an  exehuioe  rigki  to  the 
Whole,  but  only  a  liberty*  Judgmeot  therefore  was  given  for  the  defendants. 
Cheetham  v.  fVUlianuonj  1  Smith.  Rep.  278<  So  in  a  late  case  where  a  plea 
\  stated  that  A.  was  entitled  to  the  equity  of  redemption,  and  that  subject 

thereto  B.  was  seised  in  fee,  and  that  they  by  lease  and  release  granted  the 
premises,  except  and  reserving  to  A.  his  heirs  and  assigns,  a  liberty  of  hunt* 
ing,  it  was  held,  that  as  A.  had  no  legal  interest  in  the  land  there  could  be 
no  reservation  to  him.    Moore  v.  Plymouth^  3  Bam.  Se  Aid.  66> 

[  2G0  ]  tdly.  With  regard  to  a  conveyance  of  the   equity  of  redemption  on  a 

Cotiveyanee  rf    mortgage  in  fee  to  the  mortgagee,  we  have  previously  had  occasion  to  remark 

aanUy  of  re*  .  . 

dem^ion  on       (&nte,  iff,  note  (N),)  that  no  legal  impediment  exists  to  prevent  the  mort« 

mortgage  in  fee  gagee  from  purchasing  the  equity  of  redemption  of  the  mortgagor,  and  now 
fo  mortgagee*  ^^^  respect  to  the  mode  of  carrying  such  contract  into  execution,  it  is  ob- 
servable that  a  mere  release  indorsed  on  the  back  of  the  mortgage-deed 
will  be  a  sufficient  assurance,  fcm'  by  that  means  the  equity  of  redemption,  if 
conveyed  to  the  mortgagee,  will  become  merged  and  annihilated  in  the 
legal  estate,  and  the  mortgagee  will  be  seised  of  the  fee-simple,  discharged 
of  the  mortgage.  An  indorsement  of  this  kind  is  frequently  effected  by  deed 
poll ;  but  as  it  wilt  be  proper  that  there  should  be  covenants  with  the  pur- 
0  chaser,  that  no  act  has  been  done  to  fancumber,  and  for  further  assurance, 

an  mdenture  seems  to  be  the  appropriate  form.    In  which  case  a  separate 
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4eed  will  be  firand  more  convedlent  than  ao  indorsement  on  the  mortgage 
jHsnnmce.  But  it  is  proper  to  remind  the  stadent,  that  in  a  case  of  this  kind, 
a  release  alone  is  rardy  relied  on ;  a  lease  and  release  is  more  nsnally 
Adopted  for  the  Mike  of  caation^  and  in  analogy  to  the  common  practice 
4)f  conveyancing. 

Sdly.  In  the  instance  for  a  mortgage  tor  years,  the  mortgagor  has  both  the  Ccnveyance  tf 
^nity  of  redemption  and  the  reversion  expectant  on  the  term.    ^ImAar^l  v.  ^I^lum  oaT 
JUIfoN,  Fitag.  99.  &  P.  Park  on  Dower,  140,  et  ante,  p.  {51,  note  (A).    In  a  martf^agt  for 
late  ease,  however,  the  Barons  of  the  Exchequer  held,  that  if  A,  have  the  S^j^  ^^  9^^ 
fee-simple  of  lands,  and  mortgage  them  for  a  term  of  one  thousand  years, 
he  wlH  no  longer  have  any  estate  or  interest  in  the  premises  A%A«r  iKtoi  a  rt^At 
io  redeem;  that  the  mortgagee  will  have  the  legal  estate,  hot  the  mortgagor 
m/y  on  eqmUf  of  redempHcn^    Rex  v.  Abbotty  S  PrL  195.    And  a  sunilar  point 
ceems  to  have  been  hinted  at  in  Mwrk$  v.  MarkSj  10  Mod.  423.    This,  it  is 
presnmed,  must  be  understood  not  as  denying  the  existence  of  a  reversion 
bat  as  applying  solely  to  the  consideration  of  the  relation  between  the  mort- 
gagor and  mortgagee*    The  reversion,  It  is  true,  forms  no  part  of  the  mort- 
gage transaction,  and  in  ascertaining  the  estate  and  interest  of  a  mortgagor, 
it  would  not  be  strictly  correct  to  say,  that  he  has  also  a  reversion,  for  he  has' 
not  the  reversion  in  virtue  of  his  character  of  mortgagor,  but  as  tenant  of  the 
fee-simple.    Taking  this  to  be  the  probable  meaning  of  the  Court,  we  proceed 
to  observe,  that  a  sale  of  the  equity  of  redemption  Is  generally  understood 
to  comprehend  a  sale  of  tiie  reversion  also.    As  to  the  equity  of  redemption 
we  have  seen  that  it  may  be  transferred  by  mere  contract,  grant,  release,  or 
assignment,  either  to  the  mortgagee  or  a  stranger,  but  that  a  lease  and  release 
is  generally  preferred.    With  respect  to  the  reversion,  thai  can  be  properly 
conveyed  by  grant  only,  but  it  is  more  commonly  passed  by  lease  and  release,  in 
order  tliat  the  releasee  may  have  in  his  own  hands  the  means  of  shewing  that 
there  was  a  particular  estate*  In  which  case  the  conyeyance  by  lease  and  release 
may  combine  a  transfer  4>f  the  equity  of  redemption  and  a  grant  of  the  rever- 
sion also  in  one  deed.    The  reversion  will  pass  by  the  general  words*    No 
other  particttlar  description  will  be  necessary* 

4thly.  When  the  mortgagee  for  years  purchases  the  equity  of  redemption,  Cmmefomee  ^^ 

it  ii  usual  to  recommend  that  the  conveyance  should  in  this  case  also  j>e  by  *V'^^^  ^^ 

afntpttoM  oa 
lease  and  release.    A  mere  release  to  the  mortgagee  would  operate  in  en-  nunig^e  for 

largement  of  his  estate  and  extinguish  his  term.    But  it  Is  apprehended  it  years,  lo  mmrU 
would  have  this  effect  only  in  case  he  had  entered  on  the  premises ;  for  till  ^^''V^* 
then  he  will  have  had  nothing  but  wa^inierease  termvd,  which  would  not  be 
sufficient  to  support  a  release  by  enlargement*    litt  s.  459.    Co.  Litt.  46  b* 
$70  a.    The  term  too  is  usually  assigned  to  a  trustee  to  attend  the  inherit- 
ance preparatory  to  a  conreyance  of  the  equity  of  redemption,  in  which 
'case  the  mortgagee  would  not  have  any  estate  to  enlarge.— On  the  whole, 
therefore,  a  decided  preference  seems  conferred  on  a  lease  and  release,  aa 
the  best  mode  of  conveying  an  equity  of  redemption  in  every  case*     A 
form  of  this  species  of  assurance  will  be  found  in  the  Third  Volume,  with 
variations* 

A  few  words  appear  necessary,  in  this  place,  as  to  the  mortgage  of  an  Mortgage  rf 
equity  of  redemption.  A  second  mortgage  should  Invariably  be  In  fee ;  but  ^^X-  *^" 
it  is  at  all  times  a  very  ineligible  security.    If  the  equity  of  redemption  be- 
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long  to  a  woman,  her  husband  (if  any)  may  be  entitled  to  cortesy,  a^d  for. 
want  of  the  legal  estate  the  second  mortgagee  cannot  bring  an  ejectment,  or 
pnrsae  any  other  legal  remedy  for  payment  of  his  money  ont  of  the  land, 
but  in  all  cases  he  will  be  driven  to  a  court  of  equity,  even  to  obtain  the. 
payment  of  his  interest.    He  may  mdeed  sue  the  mortgagor  on  his  personal 
covenant  for  payment  of  the  principal  money  and  interest ;  bat  if  the  mort- 
gagor be  in  indigent  circnmstancesy  even  this  plank  will  be  of  little  avail  to 
him.    Besides,  the  first  mortgagee  may  subsequently  to.  the  second  mort* 
gage,  and  without  notice  of  it,  make  further  advances  to  the  morlgagor» 
which  he  will  be  entitled  to  tack  to  his  original  mortgage  in  preference  to 
the  subsequent  mortgagee,  and  a  third  mortgagee  without  notice  of  the  se« 
cond,  may  buy  up  the  first  mortgage,  and  oust  the  second  mortgagee  of  hia 
security  completely.    The  mortgagor  also  may  secretly  have  made  a  previona. 
inortgage  or  disposition  of  the  equity  of  redemption,  against  which  no  caution, 
or  inquiry  can  protect,  for  the  rule  is,  qm  jnior  egt  in  tempore^  potior  est  in 
jure.    There  is,  however,  one  case  where  the  mortgage  of  an  equity  of  re- 
demption may  be  accepted,  and  that  is,  where  the  mortgagee  advances  hi* 
money  without  havuig  notice,  at  the  time  qf  hie  mertg^gey  of  any  previous  in* 
cumbrance,  and  can  get  in  a  term  for  years  prior  to  the  first  mo.rtga|;e ;  for 
the  acquisition  of  such  term  will  give  the  second  mortgagee  the  legal  estate^ 
and  consequently  a  preference  even  to  the  first  incumbrancer.    Of  this  more 
will  be  said  hereafter,  as  also  of  the  effect  of  notice  given  by  the  second 
mortgagee  to  the  first  legal  incumbrancer,  immediately  on  the  execntioD  ef . 
his  mortgage.    . 

A    form    of  a  second  and  third  mortgage  will  be  found  in  the  Thixtl 
Volume. 
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WHO  MAY  CLAIM  THE  EQUITY  OF   REDEMPTION  (a). 

jA.S  the  mortgagor  may,  at  any  reasonable  timey  call  upon  Mortg^gw^tmA 
the  mortgagee  to  permit  him  to  redeem,  so  likewise  may  any  ^Jj^/S»?5 
person  claiming  interest  nnder  him  (b).  r§dMm. 


(A)  This  Chapter  containi^lst.  An  enomeration  of  the  pertoiw  who  may  CimiemU  9f 
redeem,  from  f61  to  311.  Sd.  A  comiideratlon  of  the  modes  of  contribution  ^^9^» 
by  a  tenant  for  life,  when  the  incnmbrance  is  paid  off  by  him  and  the  re- 
mainder-man, from  311  to  314.  3d.  A  statement  of  the  law  as  to  exoneratioa 
when  tiie  inpambrance  is  discharged  by  a  particnhur  tenant^  ashy  a, tenant 
lor  life  or  a  tenant  in  tail,  and  herein  of  a  redemption  by  a  daughter  against 
a  posthumous  son,  from  314  to  318.  4th.  A  description  of  the  cases  wherein 
the  equity  of  redemption  is  considered  assets,  from  318  to  330.  6th.  An 
inquiry  whether  there  may  be  a  po§9e$do  frairU  of  an  equity  of  redemption,  in 
page  330,  1.  6th.  An  investigation  of  the  title  necessary  to  be  shewn  oq 
coming  to  redeem,  from  3S^  to  335.  7th.  An  account  of  certain  rules  in . 
equity  as  to  redemption,  from  335  to  338.  8th.  A  view  of  the  equity,  where 
there  are  two  mortgages  on  separate  estates,  or  a  defective  further  charge, 
from  338  to  343.  9th.  An  explanation  of  the  rules  as  to  buying  in  incum- 
brances, from  345  to  347.  10th.  A  consideration  of  the  eases  on  tacking,  par- 
tlcnlarly  with  a  view  to  the  tacking  a  bond  to  a  mortgage,  iVom  347  to  359. 
11th.  A  solution  of  the  period  vrfaich  will  effect  a  bar  to  the  equity  of  redemp- 
tion, and  herein  of  Welch  mortgages,  from  380  to  407.  ifth.  A  survey  of 
the  necesMry  parties  to  a  bill  to  redeem,  from  40t  to  405.  And  lastly,  a 
reference  to  the  subject  of  clandestine  mortgages,  from  405  to  the  end  of  the 
chapter. 

'  (B)'Per  Comyns,  B.  in  delivering  the  Judgment  of  the  Court  of  ^xehe-  LUn  en  Umd^ 
quer,  in  the  case  of  Jvnes  v.Menditk,  Com.  Rep.  670.    But  it  is  not  requisite  ^^^J^^  ^ 
that  sudi  person  claim  by  express  assignment  from  the  mortgagor,  for  his  j^  ^^^  ^ 
Ueir  or  executor  may  redeem  as  well  as  his  assigns.    So  a  tenant  In  dower,  and  ndeem.  , 
a  tenant  by  the  curtesy,  whose  estates  are  created  by  act  of  law,  may  redeem, 
ante,  190,  ta  aofii ,  and  t87.  Infra.    The  ground  for  redemption  seems  to  be,  the 
havfaig  aii  interest  Id  or  lien  upon  the  land.    He  that  has  such  interest  or  lien       [  ggg  ] 
may  redeem  ;  he  that  has  none  cannot.    Therefore,  if  a  man  enter  into  a 
hood,  in  which  be  binds  himself  and  his  heirs,  and  dies,  leaving  real  esfkte  Bend, 
to  descend  to  bis  hefar,  subject  to  a  mortgage  for  years,  and  the  heir  sells  the 
equity  of  redemption,  the  obligee  cannot  redeem  the  mortgage  without  having 
6r8t  obtained  a  judgment  at  kiw  against  the  heir,  for  till  then  he  will  not 
have  had  any  Ken  on  the  estate.    Bateman  v.  Balamm,  1  Eq.  Ca.  Abr.  315. 
But  «n  equitable  lien  will  entitle  the  incumbrancer  to  a  redemption  ;  as  if  a  ArikleM* 
man  on  bis  marriage,  article  that  certain  lands  shall  be  settled  on  his  wife  for 
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Giwuee  imdtr      And,  therefore,  where  a  man  made  a  volmitary  deed,  and 
mojIrSLM.     afterwards  mortgaged  the  flame  lands,  land  the  Jirst  deed,  on 

trial  at  law,  waa  found  fraudulent  against  the  mortgagee  (a) ; 
yet,  on  a  bill  exhibited  by  ihe  person  to  whom  die  deed  was 
made  to  redeem  the  mortgage,  it  was  held,  that,  though  the 
first  deed  was  fraudulent,  because  yoluntary,  as  to  the  mort- 
gage, yet  it  was  good  as  to  the  equity  of  redemption,  and 
would  pass  that ;  for  a  voluntaiy  deed  would  bind  the  party 
that  made  it,  and  his  heirs. 

*  "y^Sbf"      Assignees  of  a  bankrupt  may  redeem,  or  assign  an  equity 
rwft.  of  redemption  (i)  (c). 

(a)  Rand  t.  CoHior^iU,  1  Cha.  Ca.  [For  more  on  voliuiteerf,  see  ante, 

59.    Hnpord  v.HttirU^  l  Vem.  193.  166,  innoiU.^Ed.} 

Nebon,  101.     1  £q.  Ca.  Abr.  515.  (6)  Drake  yf*  Mnyar  rf  Exeier^  iCh. 

Bartkrop  v.  Wni,  S  Rep.  Clu  6S.-«  Ca.  71. 


life,  with  clivers  remainder  over,  and  afterwards  mortgages  the  same  estate 
to  one  having  no  notice  of  the  articles,  and  dies,  his  widow,  having  an 
equitable  estate  for  life,  will  be  entitled  to  redeem ;  for  by  the  articles  she  wiU 
be  considered  in  equity  as  a  purchaser.  Haynur  v*  Hammer,  S  Ventr.  SiS* 
Infra,  281. 
A9ngneeiffpar»  n  is  further  observable,  that  an  assignee  of  mtI  of  the  estate,  or  an  es* 
M4i«  redeem      ''S>>®^  ^^  *  partial  interest  in  the  equity  of  redemption,  may  redeem  the  vkele 

mortgage,  as  in  the  case  of  a  redemption  by  a  dowress,  a  jointress,  a  tenant 
by  the  curtesy  (post,  283,  7),  and  indeed  as  in  the  case  of  a  redemption  by 
almost  every  subsequent  incumbrancer,  and  if  ^re  be  two  such  assignees, 
who  cannot  eonseqnenUy  both  redeem,  their  preference  to  redemption  wUI 
be  decided  by  the  rule.  Qui  prior  ett  tempore  potior  eetjure.  In  Spragg  v.  BinkeSf 
5  Ves.  587,  the  Master  of  the  Rolls  put  to  himself  this  difficulty :  «'  My 
dpubt  is,  whether  the  Court,  though  they  do  permit  equitable  Interests  to  be 
assigned,  will  not  re<iuire  that  they  shall  all  come  together,  otherwise  a  man 
may  make  twenty  different  assignments,  and  each  assignee  wiy  be  entitled  p> 
redeem/'  The  assignee  who  files  his  biU  first,  wiU  undoubtedly  be  entitled 
Vf  preference,  but  he  wiU  not  be  allowed  to  redeem  pro-  ia^ercssf.  jmo,  for,  by 
a^  subsequent  decision  (ISVce*  59)  it  is  stated  to  be  now  clearly  setUed,,  that 
a  subsequent  mortgegee  redeeming  a  prior  one,  must  redi^em  him  entirely,  or 
not  at  all,  paying  the  whole  sum  due,  and  pnttmg  hhnself  completely  in  his 
stead,  and  that  though  tbe  second  mortgage  be  only  of  part  of  the  estate  com- 
prised in  the  first  mortgage;,  and  ander  a,  different  title.  Putt  v.  C2uiIm, 
If  Ves.  48. 
Bankrvpt  con-  (C)  And  thai  before  a  bargain  and  sale  of  the  bankmpt'ii  real  estate  has 
uLd^^ibZ^  been  executed  to  them  from  the  commissionera.  Uoyd  v,  LcmdeTf  5 Madd.  290. 
nmyH/  n,  jL^l  Tbi«  ii  ^n  the  principle,  that  all  equities  of  the  baolgrupt  vest  in  the  assignccat 
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-  -So,  likewise/  a  tenant  may  put  bimBelf  in  tKe  place  of  the  ^^ISL"*^ 
mortgagor,  arid  either  Tedeem  himself^  or  get  a  ficioad  to  do 

it(c)(D). 

WkereNone  agreed  to  leave  Ws  wSb  lOOOt  if  she  sorvived  ^^^"^^ 
him,  and  a  bond  was  given  by  him  io  her  to  secure  it;  she  Uumgk  rektued 
was  decreed  in  equity  to  haw  tiie  benefit  of  the  bond,  although 
released  at  law  by  the  marriage,  and  let  in  to  j^edeem  a  free* 
hold  and  copyhold  estate  riiortgaged  (d)  (£)« 

(«i  t>oiigL  Rep.  f I.    JTcec&v.HoO,         (li)  AeUm  v.  Pierte,  tVtva,  480» 
topra,  156.  {S^C.  post,  683,  4.— £d.} 


■■« 


for  wUch  see  note  (S),  ante,  193.  The  cases  of  HUckcock  t.  Sedgwkkp 
t  Yern.  161,  and  Popey,  OnaUfw^  ib.  $86,  are  also  in  point,  and  shew  that  the 
assignees  are  entitled  to  the  ecjnity  of  redemption,  and  may  redeem.  Bat 
the  assignees  of  a  bankrupt  cannot  be  in  a  better  sitnation  than  the  bankrvpt 
himself ;  they  are  therefore  liable  to  all  equities  that  would  attach  upon  the 
esti^te  in  his  possession.    Sminden  ▼•  JLefit«,  jB  Ball  Se  Bea.  515* 

The  bankrupt  hunself  oannot  redeem,  for  all  his  interest  has  heen  assigned 
to  tiie  assignees,  and  no  primary  eqmiy  resides  in  Jhim*.  If  the  equity  of  re- 
demption be  a  surplus  to  which  he  is  entitled,  he  cannot  s(ke  for  a  redemption 
in  his  own  name,  but  jnust  resort  to  the  assignees  for  their  concurrence,  ill 
whose  name  the  suit  and  proceedings  must  be  commenced  and  continued.  »If 
they  refuse  to  lend  their  assistance  to  the  bankrupt,  he  may  (after  haYing 
offered  them  an  adequate  indemnity)  compel  them  to  concur  ip  redeeming  ,[.263^]' 
the  mortgage  for  his  benefit,  by  petition  to  the  Chancellor.    Spragg  r^  Bmketf        A  4      «  yu- 

5  Ves.  587.    But  an  insolvent  debtor,  who  is  entitled  to  an  equity  of  redemp-   1  ^V^J!   ^     <76«. 
tipn  as  a  surplus  afterpayment  of.  his  debts,  may  in  his  own- name  file  a  bill    j  Zy  W  *  m^^A/  Z 
to  redeem.    Per  Master  of  the  Rolls,  ib.  589.  .      /    jj^ig[^^^^^ 

(D)  And  ikai^  although  be  be  lessee  of  the  mortgagor  only  after  the*inort^ 


g^ge  made,    t  Cru.  Dig.  110,  sd  edit.  .  , 

.(E)  A  bond  does  not  bind  a  copyhold  esti^te,  yet  it  was  sfud,  that  a^  the  Bond  im»<  Ixii* 
freehold  apd  copyhold  premises  were  both  in  one  mortgage,  the  ^vidow  should  V"?.^  ^^(^ 
be  entitled  to  redeem  the  whole.    The  peculiarity  in  this  case  arose  from  the  jj^^  MOtd 
circumstance  of  the  parson  of  the  parish  haviqg  been  eniployed  to  draw  the  bjf  vuarUiga. 
marriage  agreement,  and  he  made  .the  bond  from  the  intended  husband  to  the 
intended  wife,  which  bond,  by  the  marriage,  became  void  at  law  (Co.  Litt. 
264  b.)  bttt  no(  in  equity,  for  there  |he  husband  find  wife  may  sue  each  other. 
CjVHMf  T.  JBuekU,  t  Pr.  Wms^  S43,     Watkffn^  ▼.  JV^fkpUy  %  Atk.  96,  97.    The 
case  of  Aetom  v.  Pierce^  nbi  supra,  seems  (o  be  the  same  with  that  in  Sallu 
3t5,  where  Holt,  C«  J.  is  saidtohave  differed.ua  opinioq  from  Gould  and  Tnr- 
ten,  Justices,  the  former  holding  that  the  bond  was  absolutely  extmguished 
on  the  marriage,  the  latter,  that  it  was  but  suspended,  and  that  it  revived  on 
the  death  of  the  husband,  but  the  Chief  Justice  allowed  that  if  it  had  been  a 
covenant  or  a  promise  mai^e  to  the  wife  dutm  sab,  to  make  a  provision  for  her  in 
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Ai|d  an  aesignee  of  the  equity  of  redemption;  which  has 


drnptitm  «6a».  been  deserted  for  a  time,  but  not  that  period  which  b  a  bar  t9 

fMT*,  m^t^  *  redemption,  will  {e),  if  there  are  cuxumstances  which  would 

^T*a64  1      ^^^^  *^®  ^^^^  ^  decree  a  redemption  in  fiivour  of  the  mort- 

J     g^g^T  or  his  riepresentative,  be  entitled  to  the  benefit  of  it 

Therefore  Lord  Hardwicke  (f),  m  a  case,  where  a  prowling 

assignee  had  bought  an  equity  of  redemption,  which  had  been 

abandoned  for  fifteen  years,  for  a  very  inconsideriable  sum, 

imagining,  that  from  some  knowledge  of  the  law,  he  might 

be  able  to  unravel  a  great  number  of  circumstances,  and,  by 

thaK  means,  entitle  himself  to  a  redemption^  was  of  opinion 

that  he  was  entitled  to  a  decree  to  redeem. 


^thu^         ^^*  though  Lord  Hardwicke  decreed  a  redemption  in  the 

last-mentioned  case,  he  did  it  only  upon  terms,  which  were. 


(«)  Vide  infra,  360.. 


(/)  Anon.  3  Atk.  314. 


P.  963 

eanibmei. 


B&nd  tredUot 


'  I 


cue  she  sonrived  her  husband,  these,  in  regard  they  would  have  been  execn* 

tDiy  and  have  raised  no  present  dnty,  wonid  have  been  good,  they  would  have 

depended  on  a  fntpre  contingency,  which  conld  not  have  happened  darhig  tlie 

eovertore.    For  other  points  on  the  effect  of  the  husband's  release  of  his  wife's 

dkMTstii  adtonin  remainder  or  expectancy,  whie^  may  po«tt6ly  (all  indoring 

tiie  coverture,  see  t  Rop.  Bar.  St  Feme,  77.    1  lb.  238* 

Before  a  bond  creditor  will  be  permitted  to  redeem  a  mortgage,  he  wiH  be 

J9iigwuntM'or€  ^V^^^*^  ^  procure  a  judgment  at  law  on  his  bond,  for  till  then  no  lien  will 

^^  V  ^  fMCnfM.  have  been  created  on  the  land.    Thus,  hi  Botema*  v.  Ba(«iiMni,  Pr.  Ch.  198, 

,  \,  *.       where  a  person  bound  him^lf  and  his  heirs  in  a  bond,  and  died,  leaving  real 

estate  to  descend  to  his  heir  subject  to  a  mortgage  for  years,  Lord  Keeper 

..^    ,  Wrii^thehl,  that  the  bond  creditor  could  not  redeems  mortgage  for  years, 

without  first  having  a  judgment  at  law  against  the  heir ;  although,  his  Lord* 
■hip  added,  it  might  have  been  otherwise  in  the  case  of  a  mortgage  in  fee. 
The  difiereooe,  however,  Is  not  very  perceptible,  for  a  judgment  will  create 
a  lien  on  an  equky  of  redemptton,  whether  It  be  on  a  mortgage  in  fee  or  a 
mortgage  ibr  years.— It  is  also  observable,  that  a  judgwunt  credHcr  has  a  right 
to  redeem.  The  Lord  Chancellor,  In  Sh^rp  w.Searbonmghf  4  Ves.  638,  where 
there  was  a  mortgage,  then  a  judgment,  and  after  that  a  second  mortgage, 
said,  the  judgment  creditor  might  redeem  the  first  mortgage  in  preference  to 
the  second  mortgagee  (  and  this  is  now  an  established  rule  in  equity.  Vide 
itardoM  T.  ITcMsiedy,  3  Atk.  739.  Kimg  r.Marimd^  Ibid.  19S.  CkMrdM  v. 
Groee,  Hels.  Ch.  Rep.  89.    1  Ch.  Ca.  35. 

When  the  estate  is  in  mortgage  prbr  to  a  judgment,  or  If  the  legal  estate 
be  in  any  manner  out  of  the  debtor  when  the  judgment  is  obtained,  so  that 
the  creditor  could  not  recover  under- an  eUgUf  a  court  of  equity,  in  order  to 
protect  a  purchaser,  will  not  permit  the  creditor  to  redeem.    BmrH  v»  Bfolcff ' 
3  Ball,  ^k  Bea.  357. 


Jndgmeniere' 
d«or  Myrs- 
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tliftt  the  assignee,  in  taking  the  account  before  the  Master, 
should  be  confined  to  surcharge,  and  falsify  only,  and  the  in- 
terest ujMm  the  mortgage  be  computed  at  5  per  cent,  although 
at  that  period  money  bore  a  higher  rate  of  interestt 

A  mortgage  by  a  popish  hebr  may  be  redeemed  by  the  next  PrUeiUmi  heU 

t^  VVffiti  SIMM 

protestant  heir  (g)  (p).  r«toi. 

(g)  Jofwt  T.  Mirediih  H  aL*  Bnnb.  54d.    S.  C.  Com.  Rep.  661* 


(^  TkoB  if  A.  mortgtge  bis  estate  to  B.  and  die,  leaving  one  son  and  three  R0mmi  ttdkolk 
4angfaten,  and  afterwards  the  son  dies,  leaving  the  estate  to  descend  to  his  ^HSfJ'^'''** 
sisters,  who  being  educated  in  the  Roman  Catholic  religion,  continoe  to  pro- 
fess the  same.  Their  annt  being  the  next  protestant  kin,  will  he  entitled  to 
the  redemption  of  the  premises,  and  after  redemption  she  will  be  entitled  to 
hold  the  s^me  for  her  own  benefit.  Joma  ▼•  Meredithf  abi  sopnu  Bat  the 
kws<  against  papists,  as  we  have  previonsly  remarked,  are  now  considerably 
mitigated,  see  ante,  106,  in  wHb.  By  the  statutes  18  Oeo.  3.  c.  60.  31  Geo.  3. 
c«  3f ,  and  45  Oeo.  3.  c.  30.  (chronologically  ezpldned  in  Mr.  Butler's  n.  (f  )• 
a.  iii.  to  Co.  Lit  591  a.)  Roman  Catiiolics  are  permitted,  on  takbig  the  oath 
and  declaration  prescribed  by  these  acts  (the  substance  of  which  is  expressed 
in  p.  107,  ante,  in  uotis)  to  liold  and  ei^oy  huids  descending  from  their  ances* 
tors,  or  which  they  may  or  shall  have  acquired  by  purchase.  The  consequence 
is,  that  a  popish  heir,  taking  the  necessary  qualifications,  may  now  redeem 
the  estate  in  exclusion  of  the  next  protestant  heir ;  and  in  the  case  of  the  three 
co-heiresses  being  Roman  Catholics,  as  in  Jane$  v.  MeredHk^  it  is  presumed, 
that  if  one  of  them  should  qualify  herself  to  hold  estates,  she  might  redeem 
the  whole  mortgage,  and  enjoy  the  premises  in  exclusion  of  her  aunt  and 
sisters.  The  only  case  that  has  occurred  on  these  statutes,  or  rather  the  first 
of  them,  is  that  of  Bunting  v.  WiOitwrnn^  18th  December,  1783,  stated  in 
Jacob's  Law  Diet  tit  Papist,  s.  II. 

The  Stat  31  Oeo.  3.  c.  32,  which  is  the  principal  act,  does  not  extend  to  ScoiAcatMi€9* 
Scotland ;  but  by  the  33  Geo.  3.  c.  44.  Roman  Catholics  of  that  part  of  Oreat 
Britain,  who  shall  take  an  oath  similar  to  that  prescribed  by  the  3lst  of  hit 
late  M^lesty,  before  the  sheriff  depute,  or  two  justices  of  the  peace  for  the 
county  where  they  reside,  may  hold,  eiyoy,  alien,  &c.  real  or  personal  pro- 
perty, as  any  other  person  or  persons  whatsoever,  any  thing  in  the  act  of 
the  8th  and  9th  session  of  the  first  parliament  of  Scotland  of  King  William, 
or  any  other  act  or  acts  notwithstanding. 

In  Ireland  an  oath  of  allegiance  and  declaration  was  framed  for  papists  by  /rif&  tnihtHet, 
the  statotes  13  &  14  Oeo.  3.  c  35,  and  by  the  21  5e  S2  of  the  same  reign, 
c.  24.  Roman  Catholics  taking  this  oath,  and  subscribing  the  declaration,  are 
qualified  to  purchase  or  take  by  grant,  limitation,  descent,  or  devise,  any 
lands,  tenements,  or  hereditaments  in  Ireland,  or  any  interest  therein,  (except 
advowsons  and  manors,  or  boroughs  returning  members  of  parliament)^  and 
to  &pose  of  the  same  by  will  or  otherwise ;  and  such  lands,  Sic*  so  purchased 
«r  taken  are  to  be  descendible  according  to  the  course  of  the  conuDon  law^ 
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Cmi&marff  kdr  An  equity  of  redemption  wQI  foDow  the  custom  as  to  tlb^ 
fomigett^  m  l^g&l  estate  (A).  In  borough-english. lands,  if  mortgaged,  the 
borwgh-eng'     eqyity  of  redemption  will  desoend'  to  the  youngest  son,  to 

whom  the  huids  descend*  . 

(A)  FamctH  ▼.  Ltmher^  t  Ves.  304. 


floid  devisable  and  transferrable  in  like  maimer  »  the  lands  of  protestants} 

and  this  act  is  confirmed  by  the  S3  Geo.  S.  c'  31.— -Conseqaentiy  papista^ 

whether  in  England,  Scotland,  or  Ireland,  submitting  to  the  requisitions  of 

the  above  mentioned  acts,  may  now  both  take  estates  in  mortgage,  and 

redeem  the  hypothecatioii  of  such  as  devolve  on  them  either  by  descent  or 

.  purchase. 

Mortgage  on         But  it  is  observable,  that  the  statutes  thus  relaxing  the  old*  penal  and  dis- 

iiNinrttaiute§±  ^^^  ^^^^  against  popery  are  not  to  be  construed  so  as  to  defeat  a  bcmi  Jide 

ftot  afterwards    purchase  previously  made  on  the  faith  of  those  laws.    A  case  of  thts  descrip* 

tobeeet  aridim    ^ion  recently  occupied  the  attention  of  the  Court  of  Chancery  in  Ireland.    By 

a  statute  of  Anne,  (S  Anne,  c.  6.  Irish'  statutes,)  it  is  enacted,  that  in  case 
^e  eldest  son  of  a  papist,  possessed  of  real  property,  shall  conform  to  the 
protestant  religion,  this  act  of  conformity  shall  reduce  the  father  to  tiie  condi- 
tion of  a  tenant  for  life,  and  give  the  estate  to  the  conforming  son,  subject  to 
provisions  for  younger  children.  In  tiie  case  in  question  {Moore  v.  Builetf 
S  Sch.  &  Lef.  25S),  the  defendant  James  Butler  renounced  the  religion  of  his 
Others,  and  embraced  the  protestant  faith.  A  certificate  of  the  bishop  of  the 
diocese  in  which  he  resided  was  produced,  evidencing  his  abjnration  of  the 
^  errors  and  corruptions  of  the  Church  of  Rome,^  and  his  reception  into  the 
communion  of  the  Church  of  Ireland.  On  the  credit  of  this  certificate  the 
plahitiff  Stephen  Moore  advanced  to  the  defendant  several  sums  of  money^ 
and  took  a  mortgage  of  certain  estates  (the  defendanf  s  father  being  then  liv* 
faig)  for  securing  the  re-payment  of  the  money  lent  The  Lord  Chancellor 
beusg  of  Opinion,  that,  notwithstanding  the  bishop's  certificate,  evidence 
might  be  given  to  shew  that  James  Butler  was  still  a  papist,  sufficient  proof 
was  read  to  establish  that  fact,  particularly  that  he  had  immediately  before  hia 
death  been  attended  by  a  popish  clergyman,  and  had  joined  in  the  religions 
rites  of  that  church.  On  this  ground  it  was  sought  to  deprive  the  plaintiff  of 
his  mortgnge  money ;  for  that  the  mortgagor,  when  he  made  the  mortgage,  was 
Hot  in  a  capacity  to  charge  the  estates,  being  then  a  catholic,  and  never  hav- 
Ing  radically  renounced  the  errors  of  that  religion.  The  Lord  Chancellor 
(Redesdale)  observed,  that  the  mortgage  under  which  the  plaintiff  claiiAed  was 
taken  on  the  faith  of  the  law  as  it  then  stood,  and  without  express  words  he 
could  not  suppose  the  legislature  meant  by  the  subsequent  acts  to  defeat  a 
hont  fide  purchase  previously  made ;  and  it  seemed  to  him  impossible  to  sliy 
that  any  acts  subsequently  done  should  tend  to  invalidate  the  title  of  Moore 
toder  his  mortgage.  The  decree  consequently  was,  that  the  title  of  tiie  mort- 
'  fSW^  ^B*  good.— >For  further  on  this  statute  of  Anne,  see  CoMfofwe  v.  Hussiy, 
t  Ridgw.  P.  C.  510.  Aylmer  v.  BdkWy  Vehi.  &  Scriv.  15.  2Vic|renl  v.  Nugeiti, 
How.  Poph.  Ca.  t92.   Jones  v.  /amon,  Irish  T.  R.  433* 
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•    So,  in  mortgages  of  gavelkind  (s)  lands,  which  descend  to  trttUthi  cku- 

^m^0^^t^       AAA        MP4MA4^0^L_. 

an  the  children  (ft)  equally >  the  equity  of  redemption  descends  j^^^     ^ 
to  all  likewise  (o).  « 

Where  a  mortgage  is  made  under  a  power,  with  a  proviso     [  266  ] 
to  he  void  on  payment  of  the  mortgage  money^  it  seeuis  to  pJUMf^'S^dem^ 
leave  the  eqmty  of  redempticm  m  the  same  conditioa  in  whkh  JJJjJJ^J^JiJ^ 
the  estate  subject  to  the,mortgage  was  previous  thereto;  that 
is,  under  the  Uke  cireamstances,  so  as  that  the  equity  of  re- 
demption wiB  correspond  with  the  title  before  the  mortgage  (h). 

(0  Fmoeeti  t.  Lmther,  t  Ves.  d04.  (u)  [Soiis«->£i.] 


to 


(G)  If  borongh-engUsh  or  gavelkind  lands  are  mortgaged  to  persons  not  re-  Boroi^lb-6if^« 
tident  within  the  costoms,  the  local  laws  will  take  place,  and  the  yoaagest  son  ^/^  p*^ 
M  the  mortgagee,  if  the  former— and  all  his  sobs,  if  the  latter,  will  be  proper 
parties  to  the  re-conveyance  of  the  estate  to  the  mortgagor  on  his  redemption  of 
the  same.  As  to  the  descent  of  boroagh-engUsh  lands,  see  Goifrey  ▼.  BuXUk^^ 
1  Roll.  Abr.  6S3,  pi.  3.  Btiker  t.  Boylsy,  t  Vem.  «26.  CUmoAi  ▼.  Snidmore^ 
a  P.  Wms.  dS.  1  Salk.  t45.  6  Mod.  ISO.  ChtHet  ▼.  Ckitter^  5  P.  Wms.  63. 
ft  Com«  Dig.  153.  7  Yin.  Abr.  560,  .and  as  to  the  descent  of  gavelkind  lands, 
teeSBac.  Abr.  637.  14  Yin.  14.  PresfM  v.  J^rvit,  1  Yem.  3S5.  CUmaiU 
T.  iSnuiN^re,  nbi  snpnu    4  Com.  Dig.  304,  and  generally,  Rob.  Oav,  p.  90* 

An  infant  heir,  as  distingaished  fttun  an  infimt  purchaser  of  lands,  sobject 
.to  the  cnstom  of  gavelkind,  may  ulien  absolntely  by  feoffment  at  the  age  of 
fiAeen  years ;  bst  it  was  the  opinion  of  a  veiy  eminent  conveyancer  in  a  re- 
cent case,  (after  referring  to  the  donbt  in  Robinson,  p.  217,)  that  a  gavelkind 
tenant  by  descent  conld  not  mortgage  nntil  twenty-one,  or  dispose  of  his 
lands  while  snder  that  age  for  any  other  purpose  than  on  an  absolute  sale 
for  valoaUe  consideration.  Costoms  In  derogation  of  the  common  law  are  to 
be  construed  strictly.  Thence  it  should  follow  that  a  conditional  sale  could 
not  be  made  where  the  custom  only  anthorices  an  absolute  one.  This  donbt 
is  in  some  measure  confirmed  by  the  late  case  of  Bickwtdtdm  v.  Copss,  4  Dow.  & 
By.  512,  where  the  custom  was,  that  the  tenants  should  grind  their  com  at 
one  of  two  mills  situate  witiiin  the  manor.  One  mill  behig  out  of  repair.  It 
was  held  that  the  custom  was  lost  for  ever ;  for  customs  being  regarded  as 
eiceptions  to  the  general  rule,  tliey  are  to  be  construed  rigidly,  and  here  the 
custom  was,  that  tiie  tenants  should  have  the  option  of  resortmg  to  either  mill, 
which  option  being  destroyed,  the  correlative  advantage  could  not  be  sup- 
ported. This  merely  shews  how  strictly  and  even  onfiiTorably  special  customs 
are  viewed, 

'    (H)  To  illustrate  this  paragraph  by  an  example :— If  A.  be  tenant  for  life,     [  266*'  ] 
with  remainder  to  B.  for  life,  with  remainder  to  C.  in  tail,  with  remainders  lltMMAw  i 
over,  with  power  for  the  tenants  for  life  when  in  possession,  to  raise  portions  '**'*         , 
for  younger  children  by  way  of  mortgage  or  otherwise ;  and  a  mortgage  be 
made  by  the  first  tenant  for  life,  the  equity  of  redemption  will  belong  to  A. 
fer  the  period  of  his  llfei  then  to  B.  for  his  life,  then  to  C  in  UU,  with  re« 
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tUled  <•  redeem 


And  it  may  be  devised  (i)  (i).    Thus,  where  one,  seised  in^ 
ta  yrtferenee  to  fee-simple,    mortgaged  his  lands,  with  a  proviso  for  re-pay- 
^^^  xnent  by  him,  his  heirs  or  assigns,  and  then  devised  the  same 

premises,  the  court  decreed,  on  a  biU  by  the  devisee  to  re- 
deem, that  the  equity  of  redemption  belonged  to  him  and  not 
to  the  heir(L). 

(ft)  PhiHpe  V.  HeUy  1  Ch.  Rq>.  190.   £t  vide  2  Burr.  978.    [S.  P.  ante,  111 
and  S52.— £d.] 


mainders  over.    Bat  it  is  observable,  tbat  these  rights  to  redeem  do  not  aocrne 

eueceesivi,  that  is,  only  in  the  order  in  which  tlie  respective  tenants  Uke  the 

estate ;  for  C.  may  redeem  during  A.'s  life-time,  and  compel  him  to  eontribate 

Metifoge  U  <m  bis  proportion  towards  paying  off  the  incambrance.    Vide  infra,  311.    The 

eoBeeutiem  of       mortgage  under  the  power  will  operate  as  an  execation  of  the  power  pro  ta»to 

JTy  *^  only,  whether  the  appointment  be  in  fee  or  for  years  (J%ome  v.  Thome,  iVenL 

141,  cited  ante,  iio,  and  see  Perkhu  v.  fVaUcery  1  Vem.  97,  n.)  nnless  there 
be  an  apparent  indication  of  intention  on  the  face  of  the  Lostrament  of  aa 
nlterior  settlement  of  tiie  estate,  inconsistent  with  a  futore  exercise  of  the 
power  {Fitzgerald  v,Faueonberg,  Fitag.  207.  2 17);  and  in  corroboration  Of 
this  paragraph  in  tlie  text,  (for  which  no  anthority  is  cited)  it  has  been  ex- 
pressly held,  that  the  right  of  redemption  will  remain  in  the  persons  who  are 
entitled  to  the  estate  in  default  of  appointment.  Itmes  v.  Jeckeon,  16  Yes. 
556.  1  Bligh,  104.  See  more  as  to  powers,  ante,  59  and  61,  ta  aolts,  and 
infra,  1091,  2.  , 

lieviuofeq^y      (I)  ^y  ^  ^^  attended  with  the  like  forms  and  ceremonies,  as  the  law  re« 
qf  redemption    qnires  in  reference  to  a  devise  of  the  land. 

SMfib^e*^-*'      ^^^  ^°^  *  judgment  creditor  in  preference  to  the  devisee.    Mole  v.  Frank* 
neeeee.  ^f  Finch,  51.    So  personal  representatives  may  redeem,  Vineent  v.  Sharp, 

Personal  repre-  administratrix,  S  Stark.  507,  and  see  infra,  289,  n.  (P),  also  ante,  252,  note 

Adr  <np«*Mi      (^)>  ^^^'    '^^^^^x^  ▼•  Tfwmpwm,  2  Atk.  240.    In  this  latter  case,  the  per-  . 
mofi  redeem*       sonal  representative  of  a  judgment  creditor  was  allowed  to  redeem  in  pre- 
ference to  an  assignee  of  the  bankrupt  mortgagor.    If  a  mortgagor  has  been 
absent  thirty  years,  his  heir  apparent  may  redeem ;  for  it  may  t>e  presumed, 
when  the  mortgagor  has  not  been  heard  of  so  long,  that  he  is  dead.   Frederick 
V.  Ayneeombe^  2  Eq.  Ca.  Abr.  594.  MS.  notes. 
Devieee  man         (^)  ^^  reciprocally  the  right  to  foreclose  will  t>elong  to  the  devisee  of  the 
foreelote.  mortgagee,  although  the  mortgagee  may  have  bequeathed  the  money  only, 

T^rjl  '^u^L..  >»d  left  the  estate  to  descend  to  his  heir  or  executor.  According  to  Lord 
iiomi  in  Martin  Mansfield  (ante,  144,  note  (X),)  a  liequest  of  the  money  will  carry  the  estate 
v^  Jfoir/w,  and  hi  the  land  along  with  it  to  every  purpose,  the  estate  in  the  land  being  the 
l»   emeidered.  ''^"^^  thing  as  the  money  due  upon  it,  and  passing  by  a  will  not  executed  with 

the  solemnities  required  by  the  statute  of  Frauds.  These  observations,  if 
taken  in  tlieir  literal  sense,  admit  of  considerable  qualification.  Lord  Mans- 
field indeed  appears  to  have  entertained  mistaken  conceptions  on  this  and 
other  subjects  connected  with  the  law  of  mortgages.  His  chief  error  seems 
lo  have  been  in  mixing  rules  of  equity  with  rules  of  law,  and  applying  the 
former  in  cases  where  the  latter  only  ought  to  have  prevailed.    In  Wren  v. 
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It  was  siud  in  the  ease  of  Tutner  v.  Gmitn  (/),  that  a  tenant  Tentad  in  taU 
in  tail  of  an  equity  of  redemption  may  devise  it  for  the  pay-  dmpHon  ma^ 
ment  of  debts.    But  this,  it  is  apprehended,  is  not  law  now  (m).  ^^*^^ 

debt*. 
(0  1  Vera.  4l.  99.  344*      1  P.  Wms.  9.      RoHtuon   v. 

(m)  Vide  BoiMicr  ▼.  BUy,  %  Vera.      Cuming,  Ca.  temp.  Talb.  164. 


Bsdbefef ,  Dong.  29t,  his  Lordship  held,  tliat  a  tenant  foi*  life  haTing  a  power 
annexed  to  hin  estate,  and  conyeying  away  ibis  whole  life-interest  ]>y  way  of 
mortgage  did  not  thereby  destroy  the  power,  as  it  would  be  contrary  to  the 
inteotioa  of  all  the  parties  to  bold  that  the  power  was  extinguished ;  thus 
obviously  considering  the  mortgage  to  be  even  at  law  a  mere  eeeurity/or  the 
iibty  and  not  an  actual  conveyance.  So  shortly  afterwards  in  Eaton  v.  Jacques, 
f  Doug.  455,  Lord  Mansfield  held,  that  a  mortgagee  to  whom  a  term  had  beenr 
aMigned,  could  not  be  sued  as  assignee  of  all  the  interest  of  the  mortgagor 
before  he  took  possession.  But  this  view  of  a  mortgage  in  a  court  of  law  is 
dearly  erroneous,  and  hatii  since  been  exploded  by  the  universal  concurrence 
•f'tfae  judges ;  for  which  see  ante,  179,  note  (I),  and  Vincent  v.  Ennye,  S  Vin. 
Abr.  433,  pi.  10,  where  Lord  King  held,  that  a  powder  to  a  tenant  for  life  to 
grant  leases  was  destroyed  by  a  mortgage  made  by  him  and  a  tenant  for  life 
in  remainder,  under  the  same  settlement  As  to  the  broad  expressions  of  his 
Lordship  in  the  ease  firstly  quoted,  that  the  devise  of  the  debt  due  on  mort. 
gage  will  carry  the*  estate  along  with  it  to  the  devisee,  and  that,  by  a  will 
executed  by  two  witnesses  only,  it  is  presumed  that  the  doctrine  meant  to 
be  inculcated  was,  that  the  bequest  of  tlie  money  carried  the  estate  with  it 
Id  every  Aibstantial  purpose,  ^nd  that  thereby  the  estate  'in  the  latid  would 
be  under  the  contronl  of  the  person  to  whom  the  debt  vras  bequeathed,  or  ar 
that  excellent  Judge,  the  late  Master  of  the  Rolls  expressed  it  in  the  case  of 
SabertkUdt  v.  Schiott,  3  Ves.  Sc  Bea.  49.  ^  A  gift  of  the  money  wUl  undoubt- 
edly carry  all  the  interest  of  the  mortgagee  in  the  land  to  the  devisee,  what-  Beqnest  of  mo 

ever  that  interest  may  be.''    But  even  this  is  an  equitable  principle,  and  can  "^^  ^^  ^^"Ttf 
1  m.        .  ..1  .       .  *  .1    .    r        .  mortgagees  tu- 

rn no  shape  be  applied  so  as  to  render  the  concurrence  of  the  heir  at  law,  or  i^^  i^  imd, 

^ecutor  of  the  mortgagee,  on  a  redemption  of  the  premises,  unnecessary. 
This  subject  as  to  the  devise  of  a  mortgage  by  the  mortgagee  will  be  further 
enlarged  on  in  a  subsequent  note  (post,  427),  to  which  the  reader  is  referred.  ^ 

.  Since  writing  the  above,  the  editor  has  alighted  on  the  following  confirma- 
tory observations  of  Lord  Redesdale,  respecting  the  confused  application  of  General  eharac'' 
equitable  and  legal  principles,  which  appears  to  pervade  many  of  Lord  Mans-  ter  ^  Lard 
field's  decisions.    The  observations  of  the  Irish  Chancellor  are  these :— «<  Lord  ^^^!^  '  ^* 
Mansfield  had  on  his  mind  prejudices  derived  from  his  familiarity  with  the 
Soofcehlaw,  where  law  and  equity  are  administered  in  the  same  courts,  and 
where  tiie  distinction  between  tliem,  which  sabsists  with  us,  is  not  known ; 
and  there  are  many  things  in  his  decisions  which  shew  that  his  mind  had  re- 
ceived a  tinge  on  that  subject  not  quite  consistent  with  the  constitution  of 
Ettghuid  and  Irekind  in  the.  administration  of  justice.    It  is  a  most  important 
part  of  that  constitution,  that  the  jurisdictions  of  the  courts  of  law  and  equity  Law  and  eputy 
should  be  kept  perfectly  distinct;  nothing  contributes  more  to  the  adininis-  fi^^^  ^ 

\oi.  L  A  A 
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At  the  time  when  the  last  case  occurred^  it  was  held  tki^  the 
intail  of  a  trust  was  not  withia  the  statute  de  donis^  aad  ih«C 
a  fine  or  recovery  wajs  not  necessary  to  bar  il,  but  that  it  was 
alienable  by  any  other  conveyance;  but  it  hath  since  been 
decided  that  the  same  forms  are  necessary  to  bar  the  intail 
of  a  trust  as  of  a  legal  estate  (m). 

dSf^^ion^nZ'        ^*  '^  ®*"^*  ^^^  ^^  *  mortgagOT,  before  the  condition  htcken^ 
devisable  be-     devise  it,  the  devise  will  be  void ;  for  a  condition  is  not  de- 


trntion  of  joatice :  and  althcwi^  they  act  in  a  great  degree  bj  the  same  nilest 
yet  they  act  in  a  different  manneF,  and  their  modea  of  affording  relief  ar& 
different;  and  any  body  who  sees  what  passes  in  a  court  of  justice  in  Scol^ 
land  will  not  lament  that  this  distinction  prevails*  But  Lord  Mansfield  seens 
to  hsae  considered  that  it  manifested  liberality  of  sentiment  to  endeavoar  tD> 
give  the  coarts  of  law  the  powers  which  are  vested  in  oonrts  of  equity ;  that 
ijt-was  the  dnty  of  a  good  judge  ampU«rt  jurUdUtionem^  Thb,  I  tiiink^  ia 
raUier  a  narrow  view  of  the  snt^ect ;  it  is  looking  at  particular  cases  rather 
than  at  the  general  principles  of  administering  justice ;  observuig  snail  iQt- 
conveniences  and  ovenlooking  great  ones/'  Shmmn  v.  BndMreet^  1  Seh.  Sa 
het  66,  £t  vide  similar  observations  by  the  present  Chanoellor  (Lord  Eidon) 
lA  Wiiwi  Ex  parHf  2  Ves*  &  Bea..  S^i.  &  C.  1  Rose,  B.  C  444^  except  that 
Lord  Eldon  said  he  was  led  to  doubt  wbethar  Lord  Mansfield  vras  not 
sometimes  applying  as  the  dootrine  of  the  eonrt  of  equity  what  never  bad' 
beeiiso. 
[  S68  «  ]  (M)  JOMam  v.  SmUk^  Amb.  5l8,  LegiOt  v.  Stwea^  t  Vem.  55t,  and  cmi« 
Brfbreienantxn  sequent^  the  tenant  in  tail  hefofe  he  can  devise  the  equity  of  redemptioD, 

*MyUv\f  re^  ^  ^^^^^  ^^  ^^^^  ^^^  ^^  absolute  ownenhip  over  the  estate,  must  suffer  aD* 
demption^  he  equitable  recovery,  which^  on  the  authority  of  a  late  case,  may  be  suffered* 
muH  euffer  re-  without  the  concurrence  of  the  mortg^ee,  NwaStte.  v.  Greenwood,  1  Turn.  f8  ^ 

C09e^9* 

but  in  that  ease  the  recovery  will  be  an  equitable,  and  not  a  legal  reooveryr 
The  effect  however  will  be  the  same*  An  equitable  as  well  as  a  l^;al  recovery 
operates  to  confirm,  and  let  in  all  preceding  estates,  charges,  and  ineum^ 
brances  executed  by  the  tenant  la  tail  previously  to  the  suffering  snch  reco- 
very, except  the  preceding  estate  or  iucumbiance  be  in  favor  of  a  volunteer 
and  at  the  same  time  against  a  subsequent  boiiAJide  purchaser  forvalaable 
eoasideratioo,  even  with  notice;  in  th^t  case  the  recovery  will  operate  ta> 
revoke  the  estate  of  the  volunteer  pro  tamtOy  instead  of  confinning  it..  Cendtki. 
y.  Trepaud,  6  Dow.  P.  C.  60.  With  reference  to  a  desvise  for  payment  of 
debts  which  is  somewhat  in  the  nature  of  a  charge  or  incumbrance,  the  re* 
cov€ry  whether  legal  or  equitable,  will  revoke  the  disposition  by  will  ta  tol» 
(ante,  lis);  and  therefore  it  is  tmly  said,  that  a  tenant  In  tail  cannot  effectu- 
ally devise  the  equity  of  redemption  for  payment  of  debts,  or  otherwise  brfare 
recovery  suffered ;  but  he  may  qfter  the  recovery  riiall  have  been  perfected 
and  he  shall  have  taken  back  the  fee  simple  of  the  estate. 


:^iiA]k  (W);  Biit  die  cases  of  Mbdr  ei  at.  V.  Hawkins  [o)]  and  /m .  e^n^ion 
Roe  V.  «/bii^«  (p),  which  seem  to  have,  on  soBd  grounds,  esta-  ^u.) 
bHshed  the  power  of  testamentary  disposition  of  possibilities 
accompanied  with  an  interest,  and  of  such  as  would  be  de- 
scendible to  the  heir  of  the  object  of  them,  dying  before  the 
contingent  event  on  which  the  vesting  or  acquisition  of  the 
estate  depends,  appear  to  be  equally  applicable  in  principle  to 
the  esse  bf  a  condition  upon  a  mortgage  (n)« 

(fi)  2  QuL  Ca.  a.  S3.''    The  case  is  also   reported   in 

(«)  Cited  Bla.  Rep.  Ch.  53, 4.  [Tbe      t  Eden,  3.— £d.] 
correct  reference  is  ^  cited  1 H.  BL         {p)  Ilnd.  30.    [Et  vide  S.  P.  JMier 

V.  >2oe,  3 1.  R.  88«*->£d.]    ' 

(N)  Tiiere  is  an  obteority  in  this  passage.    The  learned  author  Is  treating  Of  0$  vdernL 
of  the  peiaonsiHhoiiiay.claini  the  eqoHy  of  redemption.    Hie  paragraph  ooi6-  ^^""JIJ^S^^ 
■MBces  by  statfaig,  that  if  a  mortgagor,  before  condition  broken^  devise  U  [the  brfare  eoHdUUm 
cqnity  of  redemption],  the  devise  will  be  void.    It  Is  dear  the  author  mcittt'  ^oken. 
the  devise  of  an  eqaify  of  redemption ;  for  Ids  indek,  tfue  Redem|»tion,  re« 
othoes  this  reading.    Now  a  mortgagor  before  ooaditlon  broken  has  not  anjr 
oqnitgr  of  redemption  to  devise,  nor  has  he.  It  is  submlttnd,  while  the  eon-' 
dkioa  is  ta  tororsm,  any  estate,  as  disilngatshed  from  a  mere  tenancy,  either 
at  law  or  in  equity,— clearly  not  at  law ;  for  by  the  mortgage  deed  ((iresbming: 
the  oMMrtfige  to  be  hi  fee)  he  has  cohvieyed  away  all  his  estate,  right,  title,' 
iaterest,  dec  both  at  low  and  in  eqaity  to  tiie  mortgagee ;  on  a  condition,  It 
IS  trae,  hot  thai  aconditioii^  the  pdrfonpanoe  or  bntech  of  which  acoott  of 
eqaify  cannot  notice,  except  4is  it  leads  to'  conaeqnedcei  iiuorlons  to  one  or      [  gg9  ] 
both  of  tiie  parties  ;«-oor  in  eqaity;  lor  a  court  of  eqnily  does  not  inlerfere 
dD  after  the  breach  of  the  condition;  that  Is,  till  after  an  eqaitable  cue  has 
arisen.    Before  ooodltloa  bnAeif  die  transaction  is  reviewable  In  a  conirt  of 
law  only,  there  being  nothing' pfevlons  to  that  period  which  call*  for  the  in« 
toiferenoe  of  acoortof  equity.    Whcih  defiudt  has  been  made  in  payment, 
and  the  estale  is  beoomo  ahioltta  in  tho  mortgiq^ee,  whoiminediately  on  such 
deCakatioii  may  bring  an  ^fectment  at  Uw,  uid  evict  th^  mortgagor  from  Iiis 
oitatB  lor  half  peihaps  of  its  actual  value,  then  it  is  that  equity  interposes 
and  views  the  real  nature'  of  the  transaction,  glvfaig-  it  a  new  turn  and  consil 
deragtion  mmdi  to  the  advaotage  of  the  mortgager.    ^<  After  the  day  is  past,  a 
court  of  law  wilt  give  no  remedy ;  coniequently  no  man  can  take  the  estate 
out  of  tiie  mortgagee  witttiout  the  aid  of  equity.**    Per  H.  VL  Jamaf.  Smithp 
9Ve8»37T.    But  prior  to  the  perfornuDnce  or  breach  of  the  condition,  it  is 
apprehended  equity  has  nothing  on  which  to  ground  its  interposition,  the' 
mortgagor  executln|(  a  lawful  deed,  and  entertng  into  a  plain  agreement  to 
retain  notldng  more  tiian  the  occupation  or  visible  possession  of  the  land, 
which  U  an  that  he  can  be  said  to  possess,  as  distinguished  from  a  right  of 
entry  on  performance  of  the  condition,  and  consequently  all  that  he  can  de- 
▼ue  (as  far  as  such  a  right  is  devisable)   prior  to  tbe   arrival  of  the  day 
appointed  for  payment  of  the  money ;  and  it  should  be  observed  that  a  rlghr 

AA2 
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Heir  not  a  ne-      E veTT  dcvis^  of  a  mortgaged  estate  (q),  that  brings  a  bill  to 

ceBsaryparf"'- 
bill  io   ret 
by  deviiee. 


biu  tv  redeem  redeem,  need  not  make  the  heir  at  law  a  party ;  if  the  deviaee 


(q)  Lewis  V.  Nangle^   t  Ves.  451.      sary  parties  to  a  bill  of  redemption.— 
[Et  vide  post,  40f ,  3,  for  the  neces-      Ed.l 


of  entry  is  not  assignable  or  devisable  at  law,  though  it  seems  the  l>enefit 

to  be  derived  by  the  entry  of  the  heir  may  be  devbed  or  assigned  in  equity. 

3  Pres.  Abs.  355* 

Pontwn  tfi  fifl-      Bacon,  however,  in  his  Abridgment  (tit.  Mortgage  (C),  vol.  ilL  p.  635, 

eim's  Abridge     '^^  edit.)  has  advanced  a  position,  vrhich,  if  law,  is  in  dFrect  opposition 

iUm$i,  ^^  ,  these   observations.    The   mortgagor,  he  observes,   '<  before  forfeitore, 

and  wbilst  it  remains  nncertain  whether  he  will  perform  the  condition 
at  the  time  limited  or  not,  hath  the  legal  estate  in  Aim,  also  after  forfeiture 
be  hath  an  equity  of  redemption,"  &c.  This,  it  is  presumed,  is  true  only 
in  reference  to  the  reversion  expectant  on  a  mortgage  by  demist,  the 
legal  estate,  of  which  reversion  may  strictly  be  said  to  be  in  the  mort- 
gagor. But  when  the  mortgage  b  in  fee,  or  for  a  term  of  years,  either 
with  a  provbo  for  cesser  of  the  estate  on  payment  of  the  money,  or  with  an 
agreement  for  the  re-conveyance  or  re-assignment  of  the  premises,  in  either 
event,  it  is  apprehended,  that  at  the  present  day  there  can  be  little  doubt 
but  that  the  whole  legal  estate  In  the  one  case,  and  a>  partial  legal  estate  for 
the  ttrm  in  the  other,  becomes  vested  in  the  mortgagee  before  forfeiture, 
and  whilst  it  remains  uncertain  whetben.  the  condition  will  be  peifomed  or 
not,  otherwise  the  mortgagee  will  not  have  any  estate,  and  consequently  not 
any  security  during  the  pendency  of  the  condition ;  for  if  he  has  w^  the  legal 
^tate,  he  certainly  cannot  have  an  equitable  one  so  as  to  leave  a  mere  empty 
and  useless  legal  title  m  the  mortgi^r ;  and  if  he  has  the  legal  estate  (as  all 
the  law  writers  on  thb  subject  uniformly  allow),,  then  it  cannot  be  in  the 
mortgagor,  suMse  there  cannot  be  two  legal  estates  at  the  same  time  t  and  if 
the  mortgagor  has  the  legal  title,  why  provide  in  the  mortgage  proviso  for  » 
re- conveyance  or  a  cesser  of  the  estate  of  the  mortgagee,  when,  In  fact,  if 
the.  position  in  Bacon's  Abridgment  be  received,  he  will  not  have  any  estate 
-     '  to  re-convey  or  annul  ?    All  that  the  mortgagor  can  be  said  to  have  before 

forfeiture  (beyond  a  mere  tenancy)  b  a  right  of  re-entry,  and  after  forfeiture, 
a  right  to  redeem.    We  may  tberefoi:e  eonclude  that  the  passage  in  Bacon'a 
Abridgment  b  clearly  a  mistake ;  and  that  the  legal  estate  instantly  vests  in 
the  mortgagee  on  the  ezecntieit  of  the  deed,  subject  te  be  defeated  on  per- 
formance of  the  condition  by  the  mortgagor.    It  may  seem  incongmous  at  first 
sight  to  say,  that  the  mortgagor  has  a  right  of  re-entry  when  he  is  already 
in  possession.    It  is  however  to  be  remembered  that  the  right  of  entr^  laaa 
owner,  whereas  he  is  in  possession  as  tenant.  • 
AMm^B  arg%*      Correcting  then  the  leading  proposition  of  the  text,  by  substituting  'in  its 
ment  from  com-  place  the  following  amendment  &  '' If  a  mortgagor  before  condition  broken 
dSiSlJlIri/*  Mf-   ^^^"®  ^*  [***  estate^,  the  devise  will  be  void  :"  it  b  worUi  considering  how  fot 
sibUUies  cmui-'  this  revision  will  be  invalidated  by  the  subsequent  observations  of  the  learned 
dered.  author.    The  reason  given  in  support  of  the  position  b,  that  a  canditian  i$  uot 

detitable.    But  the  author  in  efiect  detaches  all  the  learning  respecting  con- 
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cia&ttis  lo  have  the  ifSl  established,  it  is  necessary :  if  oi^y  a 
title  under  the  wiU,  it  is  not  * 


ditkms  from  the  case  of  a  moitgagei  and  treats  the  legal  right  of  redemption, 
irhtch  resides  in  the  raort|^gory  before  forfeitore,  in  the  nature  of  a  possibility 
eonpled  with  an  interest.  This,  perhaps,  he  might  have  been  led  to  do  from  Uie . 
case  of  Mm-kB  v.  Matk$^  1  Eq.  Ca.  Abr.  106.  (&  C.  1  Stra.  If 9.  10  Mod.  419. 
Pr.  Ch.  486)  where  it  was  held,  that  the  possibility  of  performing  a  condition 
was  an  talereii  or  right,  or  sdattU«  jiirw,  which  vested  in  the  person  to  whom 
it  was  reserved ;  and  as  a  possibility  coupled  with  an  interest  might  be  de- 
vised (for  the  establishment  of  which,  see,  in  addition  to  the  references  in  the 
text,  Go0dtUU  V.  fVood^  Willes  Rep.  Sid.  Roe  v.  Grt^As,  1  Black.  605.  Good- 
right  V.  F&rreaier,  8  East,  567.  Doe  v.  Tomkhatm,  t  Manle  Sc  Selw.  165.  Scnoem 
Y.  BkaU^  7  Ves.  500.  Attomey-Gewertd  v.  Vigor y  8  Ves.  956.  Perry  v.  PkUUp9f 
17  Ves.  175. 182.  1  Madd.  Ch.  549,  f  d  edit.  Et  ante,  p.  17,  note  (a), )  so  the 
learned  author  might  have  been  induced  to  conclude  that  the  posstbifity  of 
the  mortgagor's  paying  the  money  at  the  time  agreed  on,  and  his  consequent 
right  then  to  repossess  himsdf  of  the  estate,  was  su0i  a  possibility  accompa- 
nied with  an  interest,  descendible  to  heirs,  as  that  it  might  be  devised  before 
condition  broken.  This  conclusion  may  perhaps  in  the  end  (at  least  in  equity) 
be  correct,  as  we  shall  hereafter  attempt  to  shew ;  but  the  premises  which 
led  the  author' to  it  do  not  exhibit  that  facility  of  application  to  the  case  of 
a  condition  on  mortgage,  which  in  the  termination  of  the  paragraph  in  ques- 
tion, he  supposes  them  to  furnish.  The  cases  of  jlfoor  v.  HaufkiiUp  Roe  v. 
Joass,  and  others  of  that  class  (though  they  concur  in  establishing  the  prin- 
ciple deduced  from  them  in  the  text,  arose  on  circumstances  very  dissimilar 
from  the  instance  of  a  condition  on  a  mortgage. 

In  the  instance  of  a  mortgage  condition,  it  is  easy  to  find  a  possibility,  but  PosiilnUiji^  ^ 
it  is  difficult  to  ascertain  the  interest  to  which  that  possibility  is  to  be  an-  ^'^^S^StiJ evn^ 
nexed ;  for  there  is  a  considerable  difference  between  a  rig\i  or  eeiniiUa  juriif  dUion  net  an 
and  an  intereet.  Tp  illustrate  tiiese  remarks  by  examples  s— If  A.  have  an  •a'crcsl* 
estate  which  is  to  determine  on  a  certain  day,  provided  B.,  his  heirs,  evecutors^ 
or  administrators,  on  that  day  pays  him  a  specified  sum,  then  A.  before  the 
arrival  6f  that  day  may  be  said  to  have  an  estate  subject  to  a  condition,  over 
which  he  has  not  any  controul.  He  has  a  vested  interest  in  the  lands,  liable 
nevertheless  to  be  divested  on  the  happening  of  an  event.  On  the  other  hand, 
if  B.  be  to  have  an  estate  which  is  now  in  another  person,  on  payment  by  him 
bis  executors  or  administrators,  to  that  other  person  of  a  stated  sum  on  a 
certain  day,  then  he  will  have  in  bis  own  hsnds  a  species  of  pre-emption  or 
right  of  purchasing  the  estates  above  others  at  a  stipulated  and  reduced  price, 
which  is  widely  different  from  the  possibilities  in  the  calses  alluded  to.  B. 
cannot  be  said  to  have  an  estate  on  condition,  not  even  on  a  condition 
precedent.  He  has  not  any  interest  in  the  lands  till  the  day  arrives  and  the 
payment  Is  made  (t  Pros.  A^.  186) ;  he  has  indeed  a  possibility  (if  a  thing 
under  his  own  controul  can  be  said  to  be  in  the  nature  of  a  legal  possibility) 
of  acquiring  the  estate ;  but  he  has  not  any  interest  in  the  lands  to  which  that 
possibility  may  be  annexed :  and  a  possibility  will  not  descend  to  heirs,  unless 
ft  have  that  character  of  a.  fee-simple  stamped  on '  it  by  the  author  of  the 
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Bond  or  judg-      A  fuigmmt  creditor  may  redeem  against  a  mortgagee  of 
ealmot^edeem    ^  leasehold  estate  (r),  who  is  likewise  a  bond  preditcnr :  but, 

Utuehoid  estate 

an  executioH 

sued.  (r)  SSurletf  t.  Watts,  3  Atk.  Rep.     in  the  latter  end  of  note  (K\  ante, 

900.    Angel  T.  Drapet,.  1  Vera.  399.     p.  ^.^»£d.] 

£t  Tide  infra,  €10^  and  cases  cited 


benefit*    Tliis  latter  instance  is  precisely  the  case  of  Uie  mortgagor.    He  has 
not  any  interest  in  the  lands  to  which  the  possibility  of  his  performhig  the 
condition  may  be  annexed,  except  indeed  the  mere  possessory  tenancyi  wliich 
is  generally  conferred  on  him  by  the  last  clause  hn  the  mortgage  deed,  or  by 
the  tacit  understanding  of  the  parties.    But  this  (if  an  interest),  is  far  in- 
ferior in  point  of  quality  to  the  correspondent  possibility  which  relates  to  an 
estate  of  inheritance ;  and  there  ought  necessarily  to  exist  a  c}os6  similarity 
.or  rather  connexion  between  the  possibility  and  interest,  which  are  said  to 
be  coupled  together  in  such  a  bond  of  union.    The  phrase  too  "  a  possibility 
accompanied  with  an  interest,''  though  a  oonunon  expression,  is  yet  excep- 
tionable, and  not,  strictly  speaking,  correct ;  for  if  the  possibility  be  accom- 
panied with   an  interest,  it  ceases  to  be  a  possibility,  it  is   a  contingenf 
Interest. 
Mortgagor  M-      With  one  of  the  leading  features  of  a  condition  in  view,  namely,  that  it  is 
fore  eondUion    n^t  devisable,  the  author  has  stiUck  on  an  argument  which  not  only  tends  io 
iher  aUea   nor  ^'^^^^^  that  well-established  maxim,  but  also  to  overturn,  in  a  great  measure? 
detiae  estate  at  the  whole  theory  of  conditions.     His  argument,  however,  does  not  exactljr 
^^'gyy*       -I     bear  hiin  out.    The  doctrine  of  conditions  is  highly  essential  to  a  clear  un: 
L  J     derstandmg  of  this  part  of  the  subject.    A  short  digression  therefore,  in  this 

Doctrine  of  con*  place,  will  not,  it  is  hoped,  be  deemed  irrelevant. — A  primary  distinction 
'  necessary  to  be  remerobered,  is  that  which  subsists  between  persons  entitled  to 

the  benefit  of  a  condition,  and  persons  who  have  an  estate  subject  to  a  coq; 
dition.  The  former  is  the  case  with  tlie  mortgaf^or^  the  latter  is  the  case 
with  the  mortgagee.  As  to  the  persons  entitled  to  the  benefit  of  a  condition^ 
it  is  a  rule  at  common  li^w  (Litt.  s.  347.  Co.  Litt.  fl4.  b.  Shop.  Touch.  116. 
146),  that  a  condUicn  cannot  be  reserved  to  a  stroMser  \  in  j>ther  words,  ^t  no 
one  except  the  person  by  whom  the  conveyance  or  mortffa^  is  made,  or  l^^ 
representative,  vis*  his  heirs,  as  to  real  estate— or  his  executors,  as  to  cbattelf 
real,  can  take  advantage  of  a  condition.  The  person  entitled  to  the  Denenp 
of  a  condition  to  defeat  the '  fee,  has  no  devisable  interest.  %  Pros.  Abs.  186* 
The  benefit  of  the  mortgage  condition  consists  in  the  ri^ht  which  ^sides  i^ 
the  mortgagor  to  restore  the  estate  to  himself  and  fiunily^  by  payment  o(  tbf 
money  at  the  day.  If  at  the  time  and  place  appojuted  Ibr  performance  of 
the  condition,  the  mortgagor  be  there  ready  to  make  a  legal  tender  of  hif 
money,  and  no  person  be  there  to  receive  it,  or  it  be  refused,  the  condition 
will  be  satisfied,  and  the  mortgagor  or  his  heir  might  re-enter.  Herein  consiitty 
the  benefit  of  the  condition ;  but  this  righ^  of  re-entry  being  at  conuno^  1&^ 
*  neither  alienable  nor  devisable,  and  reservable  only  to  the  mortgagor  fnd  oa 

heirs  (Dyer,  181.     Co.  Lit.  909  b.)  an  assignee  or  devisee  could  not  re-epterf 
although  he  might  make  the  tender.    Hence,  fheiefoi^j  we  npajr  safely  cf% 
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before  the   bill  k  brought  to  redeem,  a  wrH    of  execution 
must  be  sued  out;  for  until  that  be  done,  the  judgment  ere- 


clnde,  that  a  mortgagor  cannot  before  condition  broken,  deviae  or  transfer 
bis  legal  right  of  redemption  to  another ;  for  it  is  a  pare  condition,  and  not 
merely  In,  the  nature  of  a  possibility  accompanied  with  an  interest. 

'Bat  we  shonld  here  distingaish  between  a  condition  for  redemption,  and  an   aj^pUed  to  prO" 
agreement  for  redemption.    The  former  occurs  where  the  estate  of  the  mort-  ^J^^*^  "' 
gagee  is  to  cease  on  a  given  day,  if  the  money  borrowed  be  then  paid.    This 
is  a  proper  condition,  and  neither  assignable  nor  devisable.    The  latter  arises 
where  the  mortgagee  in  tlie  given  event  is  to  re-convey,  &c.    This  is  not  pro- 
perly a  condition  (t  Pres.  Conv.  204),  but  a  covenant  in  the  nature  of  a  con* 
dition  (Litt.  s.  328.    Co.  Litt.  203  b),  which  also  cannot  be  taken  advantage 
of  by  any  other  person  than  the  mortgagor  or  his  representatives.    See  Nurstie 
V.  Hqtt,  1  Vent.  10.   Litt.  s.  203  b.  214  a  &  b.    2  Thomas's  Co.  Litt  5.  n.  (B). 
Stokes  V.  RusseU,  3  T.  R.  678 ;  and  preamble  of  statute  32  Hen.  8.  c.  34.    If 
the  executors  of  the  mortgagor  were  to  tender  the  money,  and  pay  off  the 
mortgage  at  the  day  appointed,  the  effect  of  such  a  payment  would  be,  in  the 
ease  of  a  proper  condition  to  revest  the  estate  in  tlie  heir  of  the  mortgagor, 
and  in  the  case  of  a  covenant  or  agreement  to  re-convey,  it  would  entitle  the 
heir  to  call  for  a  re-conveyance.    And  it  would  be  the  same  if  tlie  money 
were  paid  by  a  stranger,  as  an  assignee  or  deviitee  of  the  mortgagor.    Co.  Litt. 
207  a.    Litt.  s.  337.    The  statute  32  Hen.  8.  c.  34,  which  allows  assignees  of 
reversions  to  which  conditions  are  annexed,  to  take  advantage  of  these  con- 
ditions, does  not  extend  to  assignees  of  the  reversion  expectant  on  a  mortgage 
for  years ;  for  the  condition,  which  is  framed  for  ceasing  the  term,  respects 
the  payment  of  a  sum  in  gross,  and  not  of  rent,  or  other  thing  of  the  Uke 
wUure,    Co.  Litt.  215  b.     The  form  of  the  agreement  of  redemption,  which 
provides  for  a  re-conveyance,  runs  thus,  *'  If  the  mortgagor,  his  heirs,  ex- 
ecutors, or  administrators,  shall  pay,  &c.  to  the  mortgagee  a  specified  sum 
on  a  certain  day,  then  the  mortgagee  shall  re-convey  or  re-assign  the  lauds 
mortgaged  to  the  mortgagor,  his  heirs  and  a$$igns^  or  to  such  person  or  per- 
sons as  he  or  they  shall  direct  or  appoint.''    Here  the  word  ''  assigns,"  if  the 
previous  observations  be  well  founded,  is  mere  surplusage ;    for  there  cannot 
be  any  assignee  of  the  covenant  or  condition  in  its  executory  state.    But  Ihe  Mortgagor  mity 
mortgagor  may,  it  is  conceived,  in  effect  alien  or  devise  the  estate  during  that   Hnd  hinuey 
period,  by  making  an  appointment  in  favor  of  the  alienee  or  devisee,  for  ^guj/i., 
whom  he  and  his  heirs  would,  in  case  the  condition  were  performed  at  the       f  ^2  1 
day,  be  a  trustee  in  equity ;  for  though  at  law  the  mortgagor  has  only  a  right 
of  re-entry  till  condition  broken,  yet  in  equity  he  is  considered  as  having  the 
entire  ownership  of  the  estate,  and  the  mortgage  is  considered  bat  as  a 
mere  pledge. 

But  it  proves  to  be  a  fact,  on  examination  of  the  report,  that  the  funda-   Mortgagee  can" 
mental  pro])08ition  of  the  text  u  mis-stated.    lustead  of^  its  being  an  instance  y*^  devUe  6«- 
where  the  mortgagor  devises  before  condition  broken,  it  is  the  case  of  a  mort-  iff.Qig^^ 
gagee  exercising  that  act  of  ownership  over  the  prem-'^es  before  that  period* 
The  rule  to  be  collected  from  the  report  (Anon.  2  Ch.  Ca.  8),  is,  that  '<  If  a 

mortgagee  devise  lauds  before  condition  brokeui  it  will  be  void,  because  a 
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ditor  hath  no  Uen  on  the  leasehold  estate)  and,   for  want 


TkU  ruU  <ar«-  condition  is  not  devisable.''    It  remains  to  be  considered,  whether  the  mle, 
tmned.  ^  tim^  propounded,  is  law  at  the  present  day  ?    This  depends  greatly  on  the 

solution  of  a  previous  question,  namely,  whether  the  mortgagee  may  assigp 
the  mortgage  before  condition  broken,  for  If  he  may  assign,  then,  it  is  con- 
ceived, he  may  devise  his  defeasible  estate.  The  word  *'  ^ssigns^  Is  a  com- 
prehensive term,  a  nomen  eoUeeiUmmf  Indiiding  not  only  9  devisee  {Freak  v. 
Lee,  S  Show.  58.  Maekel  v.  Dtrnfoa,  i  Leon.  53.  BruUw  v.  Brufoir,  Godb. 
161.  Hew  V.  WhUfieldf  I  Vent.  558, 9.  5.  C.  Sir  T.  Jones,  110.  t  Show.  57,) 
but  an  executor  and  administrator  also  {Booth's  caae^  5  Go.  77  b.  TQnetf  v. 
JVorrte,  1  Ld.  Raym.  555.  &  C.  Garth.  516*  Salk.  509,  pi.  15.)  Tlie  form  of 
proviso  usually  inserted  in  the  mortgage  deed  favors  the  supposition  that  i 
mortgagee  might  transfer  all  his  interest  in  the  premises  to  another,  before  the. 
day  arrives  on  which  the  money  is  made  payable.  Th0  form  alinded  to  runs 
thus  :-^"  If  the  mortgagor,  his  heirS|  &c.  shall  pay,  &c.  on  a  certain  day,  the 
money  borrowed,  then  the  mortgagee,  his  heirs  or  oBrngug,  shall  re-eonvey  the 
lands  mortgaged."  The  word  <<  assigns'*  here  evidently  presupposes  a  power 
in  the  mortgagee  to  convey  away  the  estate  to  another.  There  are  many 
'  passages  in  Co.  Litt.  to  the  same  purport.  In  particular,  there  to  a  case  of 
RandaU  v.  Brotfii,  reported  in  fol.  f  10  a,  before  the  Chief  Justices  in  the 
Court  of  Wards,  where  it  was  resolved,  that  if  a  man  make  a  feofiment  in  fee, 
on  condition  that  if  the  feoffor  pay  to  the  feoffee,  his  heirs  or  assigns,  soft 
before  such  a  feast,  the  fenfftt  haXh  an  eaiaia  in  the  land  which  he  may  atsig^ 
over,  but  his  executors  cannot  be  his  assignees,  because  **  aerigna"  in  the  eon- 
dition  was  only  intended  to  refer  to  assignees  of  the  estate  ;  and  in  tlie  same 
folio  it  to  added,  **  But  if  the  condition  be  to  pay.  the  money  to  the  feoffee, 
hto  heirs  or  assigns,  and  the  feoffee  make  a  feoff^nent  over^  it  to  in  the  election 
of  the  feoffor  to  pay  the  money  to  the  first  feoffee,  or  to  the  second  feoffee ; 
and  so  if  the  first  feoffee  dieth,  the  feoffor  may  either  pay  the  money  to  the 
heir  of  the  first  feoffee,  or  to  the  second  feoffee ;  for  the  law  will  not  enforce 
the  feoffor  to  take  knowledge  of  the  second  feoffment,  nor  of  the  validity 
thereof,  whether  the  ^ame  be  effectual  or  not,  but  at  hto  pleasure  f  et  vide 
And  now  con-  GoodaWe  cose,  Co.  Litt.  207  b.  Litt.  s.  556,  and  commentary.  Hence  it  to  in- 
Mdmtt  OS  ear-  f^ff ^^^  ^^^^  ^^  mortgagee  in  fee  may,  before  tlie  day  appointed  for  payment  of 

the  money,  assign  over  his  mortgage ;  et  vide  GUidnum  v.  Henchman,  infra,  976* 
A  modem  writer  of  the  greatest  eminence  passes  over  the  point,  in  an  instance 
which  he  gives  on  the  very  subject,  without  considering  it  as  dubious,  or 
worthy  of  any  particular  observation.  The  passage  alluded  to  is  to  the  fol- 
lowing effect  :»-If  A.  convey  to  B.  in  fee  by  way  of  mortgage,  and  before 
condition  broken  A.  and  B.  join  in  the  transfer  of  the  mortgage  to  C.  the 
effect  of  a  condition  introduced  into  thto  transfer,  will-,  if  the  condition 
operate,  be  to  restore  the  estate  to  B.  the  former  mortgagee,  instead  of  rer 
vesting  it  in  A.  the  person  in  whoin  it  is  intended  that  the  estate  should  ve^t 
when  the  mortgage  debt  to  discharged.  See  2  Pres.  Con  v.  201.  And  in  a 
subsequent  work  the  same  learned  writer  observes,  that  "  persons  who  have 
an  estate  subject  to  a  condition  [which  to  the  exact  situation  of  a  mortgage? 
while  the  contract  is  executory]  may  convey,  ^-c.  [by  which  tfc»  to  to  be  uA" 
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of  its  being  taken  out,  the  bill  in   the  principal  case  was 
dismissed  (s)  (o). 

(f)  King  T.  jlfmtMl,  cited  in  the  principal  case^  [and  reported  3  Atk* 
1L9S.— Ed.]. 


derstood,  that  tenants  tm  condition  may  devise,  alien,  and  exert  every  act  of 
ownership  over  the  estate,  snbject  to  be  defeated  by  peribrmance  of  the  con- 
dition], for  they  have  the  same  seisin  or  ownership  as  other  owners,  subject 
only  to  the  eonditioo  which  gives  a  collateral  quality  tg  their  estate,  and 
renders  the  same  defeasible.*'  t  Pres.  Abs.  185.  We  may  therefore,  on  these 
authorities,  consider  the  position  that  invalidates  the  alienation  or  devise  by 
the  mortgagee  of  the  lands  mortgaged  before  condition  broken,  as  untenable.  "^ 

•   In  condnslon  it  may  not  be  improper  to  recapitulate  the  rules  contended  for     L  ^^  ^  J 
in  this  note ;  the  first  is,  that  a  mortgagor,  before  condition  broken,  cmnot      »^|y  miiJui 
4d  kio  alien  or  devise  the  estate;  but  hi  equity  he  may  bfaid  himself  and  his  in  tkii  nsCe* 
hnn,  sq  that  on  tender  of  the  money  by  the  ilienee  or  devisee,  and  acceptance 
of  the  same  by  the  iportgagee,  his  executors,  adihfaiistrators,  or  assigns,  the 
mortgagee  and  his  heirs  would  be  obliged  to  do  every  necessary  act  for  com- 
.pleting  the  title  of  the  alienee ;  and  as  to  the  devisee,  the  heir  it  is  presumed 
would  he  a  trustee  for  hun.    Hie  second  rule  is,  that  the  mortgagee  may  at 
law  before  condition  broken  assign  over  the  whole  of  his  estate  and  intere^  in 
the  lands  mortgaged  to  a  third  person,  who  would  thereby  be  enabled  to- 
recover  the  debt  and  costs  in  his  own  name ;  but  a  power  of  attorney  to  sue 
in  the  name  of  the  origuial  mortgagee  should,  m  an  assignment  of  thb  kind, 
)»  seldom  omitted.    See  further,  684. 

r 

.     Of  JCDOKBMTf . 

(O)  This  subject,  and  that  of  judgments  in  general,  requires  a  more  par-  Origin  ^Jndg* 
ticular  explanation,  which,  without  much  uiierruption,  may  be  introduced  in  *!?^  ^^  ^^ 
this  place :— During  the  prevalence  of  the  feudal  system,  in  this  kingdom,  a 
creditor  could  only  obtain,  in  all  actions  of  debt,  judgment  for  satisfaction 
against  the  goods  and  chattels  of  his  debtor  and  the  growfaig  crops  and  profits 
of  his  land ;  but  he  could  neither  obtain  the  possession  of,  nor  any  estate  in 
the  land  itself.    The  feudal  system  prohibited  alienation,  and  of  a  consequence 
the  inenmbering  a  feud  with  debts;   so  that  an  adjudication,  whereby  the 
creditor  would  have  become  entitled  to  the  possession  of  his  debtor's  landed 
estate,  would  have  wrought  a  circumvention  of  the  existing  laws ;  for  thereby 
the  lord  would  have  had  a  tenant  forced  upon  him,  probably  against  his  will 
and  certainly  without  his  concurrence.    When  the  restrictions  on  alienation 
were  taken  away,  this  consequence  still    continued ;  no  creditor  could  take 
poeselMon  of  his  debtor's  land,  but  only  of  his  goods  and  chattels  byflmfaeioif 
and  of  the  product  of  his  freehold  estate  by  letarifaaa$,  and  even  of  these 
latter  he  might  have  been  deprived  by  a  subsequent  alienation  of  the  land  itself.  - 
To  remedy  this  inconvenience,  It  was  enacted  by  the  stat.  Westm.  1. 15  Edw.  l. 
c.  18.  that  when  a  debt  was  recovered  or  iieknttwUdged  {reetgnUuM)^  or  damages 
adjudged  in  the  king*s  courts,  it  should  be  in  the  election  of  the  creditor 
eitUelPto  have  a  writ  of  Jlcri  /ocms,  or  else  that  the  sheriff  should  deliver  to 
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WOO  HAT  CLAIM 


glt»  levari  fa« 
cias,  ff€*  may 
redeem* 


T^ant  by  elegUy  statute-me 

(t)  Jones  V.  Meredith,  Bunb.  347. 
H  Eq.  Ca.  Abr.  594,  notes.  [If  Coaon 
▼.  Round,  which  is  in  the  text  of 
Eqaity  Cases  Abridged,  and  reported 


also  in  Pr.  in  Ch.  226,  is  meant  by  this 
latter  reference,  the  case  is  not  in 
point.  It  was  decided  entirely  on 
another  ground.— >£d.] 
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liim  all  the  chattels  of  the  debtor,  saving  only  his  oxen  and  beasts  of  the 
plon^ ;  and  also  one  half  of  liis  lands  nntil  the  debt  was  leried  npon  a  reason* 
able  price  or  extent.  In  pnrsaance  of  this  statute  a  new  writ  was  framed, 
called  an  elegit^  fwom  the  words  o£  the  entry  on  the  roll,  ^iiod  eUgii  nbi  exeeu' 
iionem  fieri  de  omnilms  coiaUiM  et  medietatem  Urree.  Thns  a  judgment  in  an 
action  of  debt,  obtained  in  any  of  the  courts  of  record  at  Westminster,  became 
a  Hen  on  freehold  eetaiee,  as  it  enabled  the  person  in  whose  favor  it  was  pro- 
nounced to  obtain  possession ^f  one  half  of  the  debtor's  landa  and  tenementk 
*And  observe,  the  statute  says,  *'  when  a  debt  shall  be  acknowledged.^  A  jodg- 
ment,  therefore^  entered  up  in  pursuance  of  a  warrant  of  attorney,  given  by 
a  debtor  to  certain  attorneystof  the  court  to  confess  a  judgment  against  htm, 
will  equally  enable  the  creditor  to  sue  out  au  elegit  as  a  judgment  obtained 
in  an  adversary  suit.  And  Lord  Kenyou,  In  Doe  v.  Carter ,  \  T.  R.  61.  md, 
he  saw  no  difference  between  a  judgment  obtained  In  consequence  of  an  action 
resLited,  and  a  judgment  rigned  under  a  warrant  of  attorney;  since  the  latter 
was  merely  to  shorteq  the  process,  and  lessen  the  expence  of  the  proceediuga. 
A  judgment  is  a  general  Uen  on  a  moiety  of  tlie  lands  of  the  debtor,  not  only 
on  those  which  he  has  at  the  time  of  entering  up  the  judgment,  but  abo  en 
those  which  he  may  subsequently  acquire*  Moleyn's  case,  30  £.  3.  t4  a.  1  RoU* 
Abr.  893,  pi.  14  and  16.    f  lb.  472.    2  Inst.  395. 

It  is  a  lien  because  the  lands  are  liable  to  the  execution  of  the  creditor 
whfsnever  he  pleases  to  sue  out  writs  for  that  purpose.  By  an  elegit  he  nay 
extend  a  moiety  of  the  freehold  lands,  and  by  a  fieri  facias  he  may  take  the 
whole  of  the  leasehold  property  of  his  debtor.  8  Co.  171.  The  elegit  itself 
(when  sued  out)  does  not  immediately  touch  the  lands ;  Ibr  if  the  chattels  are 
[  274  4^  ]  sufficient  to  pay  the  debt,  and  it  appears  so  to  the  Sheriff,  he  ought  not  to 
extend  the  land  s  so  at  least  it  was  argued  in  the  case  of  King  v.  Baden^  Show* 
P.  C.  74.  See  as  to  the  Elegii,  post,  599,  et  seq.  The  judgment  is  a  gernrei 
lien,  and  not  a  specific  lien,  FiitcA  v.  Winchelsea,  1  P.  Wms.  279.  9  Mod.  395; 
that  is,  it  is  not  a  lien  on  any  particular  estate  or  part  of  estate  of  the  debtai, 
but  extends  to  a  moiety  of  all  his  lands  generally.  And  it  is  hi|^ly  imp<'rl»^ 
to  bear  in  mind  that  this  Uen  affects  the  legal  estate^  and  cannot  he  detached  er 
drfeaied  by  any  species  of  alienation  whatsoever,  not  even  if  it  be  to  a  mortgages  «r 
purchaser  without  notice,  2  P.  Wms.  492.  Forth  v.  Duke  qf  Norfolk,  4  Madd. 
Rep.  505,  (said  to  be  appealed  from,  Sug.  V.  Sc  P.  469),  except  it  be  a  wtre 
empty  legal  estate,  the  tnist  of  which  is  possessed  by  another,  and  tb^n  indeed 
it  seems  that  judgments  against  the  cestui  fui  trust  will  bind  the  lands  in  the 
hands  of  the  trustee,  provided  the  legal  estate  continues  in  the  trustee  at  tbB 
time  of  execution  awarded.  But  if  he  jom  the  cestui  que  trust  in  conveying  to 
a  purchaser  (even  with  notice  of  the  judgment)  in  the  interval  between  the 
do<?ketii^  of  the  judgment  imd  the  issuing  of  the  elegit  to  the  »bflriff>  ^ 


Judgment,  a 
Uen  on  land, 
Mt  $^  h^  4s 
ieatei^ 
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\jAxid  in  amlogy  to  die  case  of  a  redemption  by  a  tenant  under 


judgment  creditor  will  be  defeated  of  bis  lieo.    See  infra,  as  to  attendant  Of 

Wvuy  9lid  |K)tt,  «or.  Tbe  relation  of  tmstee  and  cutwi  que  iruM  mast  bow-  ^vwim^f. 
^Ter,  lo  effect  ttais,  be  created  beibre  tbe  docketing  of  the  judgment;  for 
•liierwise  tiie  conveyance  of  tbe  trustee  will  be  subject  to  tbe  lien  of  the  daly 
4oek^ted  judgment,  w^ch  nothing  we  have  seen  can  affect  or  defeat. 
Consequently,  if  there  be  first  a  judgment  and  then  a  mortgage,  with  or  ■ 
wilhont  notice,  the  judgment  creditor  may  sue  oat  execution,  and  extend  a 
aioiety  of  the  buds  in  the  bands  of  the  mortgagee.  Hence  tbe  imperative 
necessity,  of  searching  for  judgments  previously  to  the  completion  of  the 
■iortga|pe. 

If  Imwever  there  be  a  satisfied  or  even  an  nosatisfi^  term,  or  legal  estate.  Except  Ay  prier 
^utttaadiiig  in  any  person  (the  creation  of  which  being  prior  to  the  time  wlien  ^^!!^^  ^^ 
the  lien  of  the  judgment  sttacbed  on  the  land)  the  purchaser  or  mortgage6 
assq^y  by  piocnriiig  aa  assignment  or  conveyance  of  such  term  or  legal  estate, 
protect  himself  from  the  judgment,  provided  he  has  not  oi  the  time  ef  f^ 
lor^Hgi  w  fmrckam  any  notice,  either  actoal  or  implied,  of  soch  judgment; 
WUhi^kby  V.  WWoughkfy  post,  465.    8.  C.  1 T.  R.  769.    Manndrdl  v.  Afmn- 
JnUf  iO  Yes.  270.    And  it  Is  observable,  thatif  the  pnrchaser  or  mortgagee 
h^ve  mt  any  such  netioe  previously  to  the  time  of  completing  his  contract,  an 
assignment  or  oonveyance  of  the  term  or  legal  estate  at  any  subsequent  period, 
even  if  it  be  wUh'exffeee  t¥ftiee  of  the  judgment,  will  have  the  efiect  of  over* 
Keaehing  the  lien  of  the  judgment  creditor,  and  of  protecting  tbe  aiortgagee  or 
purchaser  in  tbe  same  manner,  as  if  the  donveyance  or  assignment  of  the  term 
<ur  legal  estate  had  been  made  at  the  time  the  treaty  fbr  the  loan  or  purchase 
was  concluded.    Whenever  therefore  an  assignment  or  conveyance  of  a  term 
or  legal  estate  of  any  antiquity  can  be  procored,  a  search  for  jadgiUents  will 
be  superseded.     A  search  indeed,  in  that   instance,  should    be  carefally 
avaided.  If  it  be  intended  to  rely  on  the  term  or  legal  estate  for  protection  * 
for  by  a  search  before  tbe  money  paid  or  conveyance  or  mortgage  executed 
(post,  559,  4\  tbe  party  will  aoqnire  notice,  and  then  tbe  conveyance  or 
aasignmei|t  will  not  be  of  any  avail,  except  as  agmnst  any  otber  dormant  in- 
cumbrance.   A  search,  however,  should  not  be  omitted  unless  the  pnrchaser  JuJgmenief 
or  mortgagee  is  entirely  satisfied  that  neither  express  nor  impUed  notice  can  ]2?jjj  ^ 
be  proved  against  him,  his  solicitor,  figents,  or  those  whom  be  has  employed 
ip  the  transaction  of  the  'business.     I'his  would  be  risking  too  much ;  for 
notice  may  be  Inferred  from  very  slender  circumstances;  and  therefore  a 
pmrcbaser  or  mortgagee  can  rarely  be  advised  to  dispense  with  the  usual 
searches  fbr  judgpnenits,  even  If  he  has  acquired  a  prior  term  or  legal  estate. 
The  expence  of  searching  for  judgments  is  usually  borne  by  the  purchaser; 
the  OMrtgagee  will   of  course   be   exempted  from   the   payment   of  such 
charges.    It  is  scarcely  necessary  to  add,  that  if  the  term  be  recently  created,       [  275  1 
judgments  prior  to  Hie  creation  of  the  term  will  be  hostile  Incumbrances, 
and    shauid    consequently  be    Inquired    after.      Whatever  judgments  are 
immd  should  be  required  to  be  satisfied,  and  If  necessary,  assigned  (a  form 
•C  which  a^igament  will  be  found  in  the  Third  Volume  with  observations  Terme  whejn  to 
theicfm).    And  when  a  parebaser  or  mortgagee  has  searched  for  judgments,  ^  aetipud. 
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a  husbandry  lease^  a  tenant  by  the  old  writ  of  levari  Jacia$ 
may  also  be  admitted  to  redeem* -*-£c2.] 


|Or  Aod  none  are  either  found,  or  those  which  are  foond  are  satiafied,  yet  he 

JoDOMBiiTS*   cannot  be  advised  to  permit  tlie  tern  or  legal  estate  to  leouiin  ontstaadhig; 

for,  besides  the  protection  which  it  affords  on  the  one  hand  against  all  lateat 

charges,  it  may  on  the  other  be  obtained  by  a  snbseqaent  iacnmbrancer,  who 

woold  thereby  acquire  a  priority. 

Jbitract  should      ^^  ^^  snbject  of  searcliiog  for  jadgments,  it  may  be  oscfid  to  add  a 

Mtate  Judgments  case  before  Ijord  Kenyon,  at  Nisi  Prina,  where  his  Lordship  siid,^  that  an 

imul  '^hi^  6e-  '^^^'^^  ^S^^  ^  mention  every  incambrance  whatever  affecting  the  estate 

fore  eowipletum  "Pon  which  any  security  is  about  to  be  placed ;  and  should,  therefore,  contain 

^  eomtrocte.       an  account  of  every  judgment  by  which  the  estate  is  affected.    That  the 

abstract,  therefore,  In  the  case  before  him,  was  objeetiooable  in  that  respect ; 
nor  was  the  difficulty  removed  by  the  offer  to  have  satiafiiction  acknowledged 
under  a  power  of  attorney,  as  that  was  liable  to  objection ;  and  it  had  been 
decided  by  Lord  Hardwicke,  that  a  party  was  not  bound  to  accept  of  any 
conveyance  or  any  agreement  executed  under  such  circumstance.  That,  witb 
respect  to  the  searclnng  for  judgments,  the  conduct  of  the  plaintiff'^  at- 
torney had  been  perfectly  proper ;  for  as  it  was  obeUuiehf  necessary  Is  eeorek 
for  JudguuiUe  mmedUUely  before  the  eosnei^oMcee  were  executed^  Uet  some  Judg' 
mente  should  have  beeu  entered  up  duriag  the  treat^y  he  had  aasigned  a  very 
proper  reason  for  not  having  done  so  at  first,  namely,  the  plaintiff's  assertion 
that  no  judgment  did  in  fact  subsist  charging  the  estate,  except  one  for  lOOOL 
before  mentioned,  and  it  saved  the  expence  of  a  double  search  for  judg* 
ments.  Accordingly,  his  Lordship  rnted  that  the  plaintiff,  having  discovered 
another  judgment  for  5000<.  besides  that  for  lOOOi.  above  mentioned,  and 
thereupon  declined  to  proceed  in  advancing  his  money,  was  entitled  to  recover 
the  expences  of  the  conveyance  with  interest,  from  the  time  the  plaintiff  had 
prepared  it  to  the  time  that  the  treaty  vraa  at  an  end.  Riekards  v.  Borisa^ 
lEsp.teS. 

The    search   is  generally  extended  for  a  period  of  ten  years  back,  and 
if  a  judgment  be  found,  tlien  for  a  further  period  of  ten  years  preceding 
its  date. 
Searth  /or  The  statute^  for  ihe  better  division  of  the  estate  of  bankrupts  (tl  Jm.  i« 

iaSa^^^Hm  «•  ^^*  ••  H  provides  that  aU  creditors  by  judgment,  whereof  executloo  is 
eonoefOHce  ^'^^  served  and  executed  before  the  bankruptcy,  shall  only  come  in  rattaoiy 
*?*«  "^^LfT  ^**  ^^  ^^^  creditors.  Consequently  a  search  for  judgaseaU  against  the 
^^^  ^-^  bankrupt  will  be  unnecessary  when  the  estate  is  derived  through  his  assignees. 

In  a  hite  case  on  this  statute  a  person  articled  to  sell  his  estate,  hot  becaaie 
bankrupt  before  the  conveyance  ;  the  assignees  (to  whom  a  bargain  and  sale 
of  all  the  bankrupt's  real  estate  had  been  duly  made  and  enrolled)  sought 
for  a  specific  performance  of  the  contract  entered  into  between  the  bankropt 
and  purchaser.  The  latter  objected  that  certain  ereditors  of  the  bank- 
rupt by  judgment  duly  docketed  and  registered,  were  unsatisfied  before 
and  at  the  time  of  the  bankruptcy ;  and  that  therefore  their  jodgmeais 
were  liens  on  the  premises.  Sir  W.  Grant  however  was  of  opinion,  tbsl 
the  judgmenU  were   inoperative   agauist   a   title    derived  from  assign^ 
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Wider  ^  a  bankroptcy,  and   OTer-rnled  tiie  exception,  bnt  wltbout  eoats.  Of 

SUoT^^.  lUiBade,  t  Roee,  19«.    See  also  Slap^r  ▼.  FMk,  2  Ves.  &  Bea.  145.    *'<'^a>^bmts. 
Newbad  ▼.  ,  1  P.  Was.  9$,, and  OrUhar  t.  FUteker^  Ibid.  737. 

If  an  estate  be  conveyed  to  A.  to  such  nfles  as  B.  shall  appoint,  and  in  IfjudgmenU 
default  of  appointment  to  B.  in  fee.  A  judgment  creditor  against  B.  may  ^«"  ^  dtfeaied 
lake  in  execution  the  lands  so  limited  while  they  continue  in  the  possession  of  p^wo^^, 
B.  Bnt  a  question  arises,  whetiier,  if  before  execntion  sued,  B.  appoints  to 
Cy  the  lands  can  be  attached  in  the  hands  of  C.  for  the  judgment  of  B.  Till 
appointment  the  use  is  executed  m  B.  and  he  being  seised,  the  lien  attaches  as 
against  him ;  then  the  Ilea  having  once  attached  can  it  afterwards  be  defeated 
by  tiie  debtor's  own  act?  If  B.  suffers  the  lien  to  attach,  must  it  not  be  con- 
aidered,  at  least  in  eqnify,  as  a  partial  or  rather  perhaps  virtual  exercise  of 
the  power  in  favor  of  the  judgment  creditor?  If  C.  had  notice  of  the  judg- 
ment at  the  time  the  power  was  exercised  in  his  favor,  it  would  be  extremely 
difficult  to  contend  that  the  lien  of  the  judgment  was  over-reached  by  the  ap- 
pointment of  the  debtor.  Moreover  B.  having  the  power  and  the  estate  also,  it 
is  probable  a  court  of  law  would  consider  that  the  power  was  absorbed  in  tlie 
lee,  if  an  execntion  of  tlie  power  were  set  up  to  prevent  a  pn'ipose  of  justice. 
If  the  conveyance  had  been  to  A.,  to  such  uses  as  B.  shoidd  appoint  and 
in  default  of  appobtment  to  C.  in  fee,  it  is  dear  that  at  law  a  judgment 
against  B.  would  not  attach  on  the  estate,  and  in  equity  it  is  not  a  setiUd 
rale  that  a  person  having  such  a  general  power  of  appointment  shall  be  oon« 
fidered  as  owner  of  the  estate.  It  was  indeed  in  one  case  held  **  that  where 
|here  is  a  general  power  given  or  reserved  to  a  person  for  snob  uses  intents 
and  purposes  as  he  sliall  appoint,  by  will  or  eMowiss,  this  makes  it  hit 
mUobUe  est^U  and  gives  him  such  a  dominion  over  it  as  will  tulgect  ii  to  ptip 
ku  d€bi$.*^  Bamtmi  v.  Ward^  f  Atk.  172.  The  good  sense  and  justice  of 
such  a  rule  is  very  obvious,  but  it  does  not  appear  to  have  been  followed, 
12  Ves.  216.  The  power  is  viewed  as  vesting  no  estate  or  interest  in  the 
appointor  independently  of  his  will ;  and  therefore  if  lie  make  no  appoint- 
ment the  creditors. cannot  claim,  and  the  court  will  not  compel  him  to  . 
appoint.  If  however  he  does  appoint,  his  creditors  will  then  be  entitled 
In  preference  to  his  legatees  or  appeiniees*  Holme$  v.  d^hiUf  7  Ves.  499. 
12  lb.  206.  Towiuead  v.  Windham^  2  Ves.  1.  Thon^^wn  v.  Taam«,  2  Vem. 
31 9»  416.  But  a  bankrupt  having  a  general  power  of  appointment  over  an 
estate,  cannot  prevent  the  just  demands  of  his  creditors  by  refusing  to 
execate  the  power.  The  present  bankrupt  acts  confer  express  power  on 
the  assignees  to  execute  all  powers  in  the  bankrupt,  but  it  was  previously 
hinted  by  the'Vice  Chancellor,  that  if  such  power  were  not  exerciseable  by 
the  assignees  the  whole  policy  of  the  bankrupt  acts  mi^t  have  been  evaded. 
Cook  V.  Bridgwuter^  MS.  7th  December,  1824.  B.'s  wife  would  clearly  not  be 
entitled  to  dower  either  at  law  or  in  equity,  5  Madd.  310 ;  and  the  right  of  a 
judgment  creditor  to  attach  the  lands  in  the  hands  of  the  appointee  by  the 
assistance  of  a  court  of  equity  (if  indeed  a  court  of  equity  would  assbt  him, 
of  which  there  are  strong  doubts  as  against  a  bcnA  Jide  purchaser  without 
notice)  such  right  cannot  be  said  to  assume  the  character  of  a  lien  but  only  of 
a  bare  equity.  If  in  default  of  appointment  the  use  had  been  limited  to  B.  tn 
fee  instead  of  to  C.  in  fee,  then  it  is  apprehended  that  a  judgment  creditor 
may  be  considered  as  having  a  lien  on  the  estate  at  law  so  long  as  it  continues 
in  the  hands  of  B.,  and  an  equitable  lien  on  the  estate  in  the  bands  of  a 
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Q'f  porduiSBr  t/air  appointee  fron  B*  wh6  baa  aolic^  of  the  judfueid  f  tMoAf 

J«)MMiHre.  if  the  kabemdMrn  had  been  to  B.  and  hiK  heira,  to  tsch  nalto  aa  B.  aftiil  appoiiil^ 
and  in  default  of  appointment  to  B.  Iti  fee.  In  whidl  caae  alao  there  ia  a(nm| 
grooad  to  contend  tfiat  the  jnd^ent  creditor  wonM  hare  k  lien  at  law  on 
the  eatate  in  the  haod^  of  a  pofcchaaer  with  orwithont  notice;  for  that  tb^ 
powetr  la  simply  void  and  the  fee  execoted  ia  B.  from  the  date  of  th»  eanr^" 
ance.  The  case  of  Mffreicn  t,  Leea  noticed  by  Mr.  Sogden,  (Pow»  p.^SSi 
3d  edit)  ia  at  vailanoe  w&tit  thia  ptfopoailkm  ao  Ihr  aa  any:  analogs^  eila  l>^ 
perodYeAto  eBlfttbelweeDilla<eaMBandtfaeeBefaieoiiieBipIaAii4  Thbrvtfia 
iMQveyaiHie  waa  to  a  pnrdiaaer  and  hia  heira,  to  anch  naea  aa  the  pditehaaee 
ahonld  appoint,  in  deAralt  of  appointuNBt  to  llie  parchaaet  in  fee.  The  |lari 
Cfaaaer  exercjaed  the  power,  and  hts  wife  waa  Md  barred  ft  dower.  This  iie-> 
claloii  waa  denied  to  be  law  byMr.Preaton,  aifo  5  Madd.  318,  and  it  certainly 
ia  in  defiance  of  aU  principle,  and  in  direct  oppoaition  to  the  geaeiteliy  rttteited 
opinion  of  the  profeaaioa*  In  fioy  ▼.  Pungf  the  conveyance  waa'  to  A«  wait 
hia  heira,  to  anch  naea  aa  B.  ahonld  appoint,  and  in  defiialt  of  appohitnieaC 
toB*  in  fee.  B«  exerotaed  the  power,  and  hia  widow  waa  held  hatred  of 
dower^  5Madd;510i  5  Bam.  &  Aid.  560.  With  ao  few  gnidea  to  tfUti^pate 
What  w3l  be  the  nltimale  judgment  of  the  Conrt  in  theae  caaea,  it  ia  mi- 
poidble  to  offer  any  thing  bnt  conjectare  on  the  aobject,  and  as  aach  the 
foregoing  observatiooa  are  anbmitted. 
Sargahi  mid  Jn  Flower  v.  Baldwm^  Cro.  Car.  217,  it  waa  held  that  a  bargaia  and  aal^ 
^^*  when  ehroUed  within  the  six  months  relatea  to  the  sealiog  of  the  deed  so 

as  to  avoid  incambrancea  to  atrangera;    Bnt  it  is  added|  *'  sad  qkare  if  H 

afaall  avoid  a  judgment  anfiered  by  the  bargainor  before  it  is  enrolled."   thia 

^■wra  is  a  gratnitoas  observation  by  the  reporter.    It  does  not  appear  in 

the  body  of  the  caae,  and  it  was  distinctly  agreed  by  all  the  court  (in  con*' 

foraity  with  a  prioil  dedaion  m  MuUery  v.  Jataia^s,  8  Inst.  674,)  that  oU 

mesne  incnmbrancera  are  avoided  by  the  enrolment.  Cro.  Car.  218. 

Aa  to  time  when      ^®  >>^y>  *>>  ^^  ^^^^  place,  With  propriety,  advert  to  the  time  when  ihe 

UmrfittdgmmU  Uen  of  a  judgment  ia  conaideved  aa  attaching  on  lands.    An  investigation 

^Jtocaea   em       ^  ^^   ^^^^  ^H  1^    peculiarly  essential  to  the  mortgageei   because  the 

lands  win  be  bound  in  hia  handa  from  the  time  the  lien  of  the  judgment 
ftstena  on  the  equity  of  the  mortgagor ;  and  on  foredosuire  the  mortgagee 
maat  make  aneh  judgment  creditora  who  have  liens,  defendants,  bi  order 
that  they  mi^t  have  an  opportunity  of  redeeming  the  estate  if  they  (ac- 
cording to  priority)  shall  be  so  incKned*-^8ee,  as  to  this,  post,  964^  5.}— 
Tba  whole  of  a  law  term,  for  many  pnrpoaea,  ia  taken  in  intendment' 
bat  aa  one  day,  and  a  judgment  of  the  court  given  on  the  hiirt  day  of  the 
term  ia  considered  aa  relating  back  to,  and  ita  lien  and  operation  as 
commendng  from  the  first  day  of  the  term.  1  Serjt.  Wils.  Rep.  37.  4  Co. 
71  a.  Cov.  Rec.  SO.  88.  Consequently,  if  a  purchase  or  mortgage  were  com- 
pleted at  the  beginning  of  a  term,  and  a  judgment  in  fact  given  roaay  dayi 
after,  yet  by  rehition  back  to  the  first  day  of  the  term,  the  judgment  wbaltf 
acquire  priority,  and  aubjeot  the  landa  Mb  an  exteot,  although  the  honAJIde^ 
purchaser  had  neither  notice  nor  any  possible  means  of  obtaining  noHce. 
T^a  hardahip  on  mi  honest  purchaser  was  remedied  by  tlie  statute  of 
frauds  and  perjuries,  99  Car.  2.  c.  3.  s.  14  Se  15,  which  enacted,  that 
the  judge  or  officer  signing  the  judgment  should  set  down    the  day  or 
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And  thtf  laiw  k  the  same  a»  ta  »  judgmenf  cre^fitov,  0k>ugk  S.  L.  iAm^a 

execuHoii. 


the  judgment  be  with  stay  of  execution  («).    Thnfi,  ^rirbefe  H^f  ^!^iS^y  rf 


(s)  SItoMAeiDer  t.  ThomptWf  t  Atk.  440.    {8.  C.  tn  Meif,  infm^  f8f ,  iMinJM 


the  month   and  year  of  his  so   doing  npon  the   paper  book^  docket,  or  Or 

i«cord»  which  he   should  sign,    which   date  shoald   be  also  entered   on    JcdomsntI* 

the  margin   of  the  roll  of  the  record  where   the  judgment  was  entered;    > 

and  that  purchasers,  dec.  shoald  be  charged  from  such  time  only,  and  not 

ftpm  the  first  day  of  the  term  whereof  the  judgment  was  entered.     And 

in  a  late  case,  where  leave  was  given  to  enter  up  judgment  as  of  a  precedin^^. 

term  wmc  pro  ttme^  the  court  of  King's  Bench,  in  order  that  it  might  not; 

affect  purchasers  and  mortgagees,  ordered  it  to  be  docketed  of  the  term  la; 

which  the  application  was  made.    Baker  v.  Baker,  STldd.  Pr.  96T,- dth  ed*. 

By  subsequent  statutes  ^  &  SWlScM,  c.  20.  cited  at  large,  post,  515,  and  ^'  ^*  /^"^ 

c»#r»r  itwu  n  docket* 

made  perpetual  by  7  dc  8  W.  3.  c.  36.  judgments  ate  required  to  be  docketed,  ^^ . 

▼IE.  those  of  Michaelmas  and  Hilary  Terms,  before  the  last  day  of  the  en- 

aoittg  terms  i  and  those  of  Easter  and  Trinity  Terms,  before  the  last  day  of 

Micbaefanas  Term.    And  it  is  declared  that  no  judgment  not  so  docketed     [  27641  ] 

ahalt  affect  purchasers  or  mortgagees.    £t  vide  ForMU  v.  Colet,  7  Via.  Abr* 

54.    App.  to  Sag.  V.  A  P.  41.    Et  vide  513,   ta  noOe.    From  the  time  of 

docketing  therefore  the  legal  lien  of  the  judgment  attadies ;  and  if  the  jndg- 

ment  has  been  docketed,  then,  whether  the  subsequent  purchaser  or  mortgagee^ 

imve  actual  notice  of  the  judgment  or  not,  he  will  be  bound  by  it;  and 

altiiough  we  shall  hereafter  have  occasion  to  remark  that  the  docketing  of  a 

judgment  is  neither  implied  nor  express  notice  to  a  purchaser  or  mortgagee, 

yet  that  observation  must  be  qualified  by  remembering  that  a  prior  docketed 

judgment  will  have  all  the  effect  of  the  docket  being  deemed  notice  in  equity ; 

the  contrary  doctrine,  that  the  docket  is  not  notice  being  principally  appU* 

cable  to  the  case  where  the  mortgagee  files  a  bill  to  foreclose,  as  then  he  will 

not  be  obliged  to  make  those  judgment  creditors  parties  to  the  suit  of  whose 

IncumbraBces  he  has  not  notice  by  other  means  than  by  the  docket. 

It  is  also  observable,  that  by  the  registry  acts,  5  Anne,  c  18.  6  Anne,  c  35.  «",  m  «  rqgieter 
7  Anne,  c.  SO.  8  Geo.  S.  c.  6.  it  is  provided  that  no  jvdgmentf  statute,  or  re-  ^^^^  of  regie* 
cognizance  (other  than  such  as  sliall  be  entered  into  the  name  and  upon  the  tratieni 
proper  account  of  his  majesty)  shall  affect  or  bind  any  manors,  lands,  tene- 
ments, or  hereditaments,  in  the  counties  of  Middlesex  and  York,  unless  a 
memorandum  of  such  judgment,  statute,  or  recognizance,  shall  be  entered  at 
the  register  office  in  manner  therein  directed.    In  Middlesex,  judgments  bind 
from  the  time  they  are  memorialized.    In  tlie  North  Riding  of  York,   any 
judgment  registered  within  twenty  days ;  and  in  the  East  and  West  Ridings  of 
the  same  county,  as  also  in  Kingston  npoi^  Hull,  any  judgment  registered 
within  thirty  days  after  the  day  of  acknowledgment  will  be  available  in  like- 
manner  as  if  regutered  on  the  day  it  was  acknowledged.    If,  therefore,  the 
lands  purchased  or  mortgaged  lie  in  a  register  county,  the  register  must  be 
searched  for  judgments  and  incumbrances,  as  well  as  the  dockets  of  the  conrta 
at  Westminster,  since  a  judgment,   thpngh  docketed,  will  not,  as  to  lioda^ 
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in  1693,  confessed  a  judgment,  with  a  defeasance,  by  whicK  it 
was  not  to  take '  effect  until  after  the  death  of  a  woma^  Who 


09  in  that  province,  become  as  against  a  purchaser  vrithoot  notice,  a  Ie|;al  lira 

.  JoDOMBNTS.    viiich  he  will  be  bonnd  to  observe,  unless  it  be  also  registered  as  well  as 

docketed.    See  further  as  to  registration,  post,  616. 
or,  0Mt9fenoiM      The  statute  of  William  H  Mary  was  enacted,  as  the  preamble  recites,  for 
^  ^aT"  **^^^  the  purpose  of  giving  to  purchasers,  mortgagees,  and  other  persons  therein 
/fom HwwfJnn^  named,  greater  fecility  in  discovering  judgments  affecting  the  lands  which 
iUe  t»  eq^iky,     they  had  taken  in  mortgage,  purchase,  &c.    The  statute  did  not  make  in- 
dexing or  doticeting  notice  to  all  the  world  of  the  existence  of  the  judg- 
ments so  registered,  but  merely  required  the  bcnmbrances  to  be  recorded, 
in  order  that  the  persons  named  in  the  statute  may  be  assisted  in  ascertain- 
ing the  liens  which  affected  their  estates.    When  then  a  purchaser  or  mort- 
gagee had  actual  notice  of  an  nndocketed  judgment,  it  was  in  one  case  in 
effect  held  (Davis  v.  Strathmorey  16Ves.  419),  that  thv«  purchaser  or  mort- 
*    gagee    being  thereby  made  acquainted  with  the  incumbrance,    the  statute 
which  required  the  creditor  to  index  his  judgment  did  not  apply ;  becanse 
^     the   mortgagee  was   already  Jn  possession  of  what  the  legislature  intended 
to  furnish  him  with :  and  it  was  expressly  decided  (over-ruling  Fonhall  v.  Coles, 
nbi  sopnu    £t  vide  Le  Nefse  v.  Li  iVeee,  4  Bro.  P.  C.  405),  thai  a  fmrehoMer 
wtU  be  bound  by  notice  qf  a  Judgment,  though  it  be  not  docketid, 
Smu  Jam  m         ^^  ThomoB  v.  Pledwett,  7  Yin.  Abr.  53,  a  similar  interpretation  of  the  sta- 
ThamoM  V.  tute  seems  to  have  been  given  by  Lord  Macclesfield,  as  far  as  it  can  be 

^KwwvH.  gleaned  from  the  short  report  of  tlie  case  hn  Viner.    In  that  case  there  appean 

to  have  been  ^nt  a  judgment  \  then  a  sale  in  1718 ;  then  a  docketing  of  the 

judgment  three  years  afterwards.    But  It  was  in  evidence  that  the  purchaser 

had  notice  of  the  judgment  before  he  completed  his  purchase,  and  retained 

part  of  the  purchase  money  as  an  indemnity  against  the  same.    The  judgment 

creditor  filed  a  bill  for  satisfaction  of  his  debt,  which  the  purchaser  resisted. 

On  the  ground  that  the  judgment  was  not  docketed  according  to  the  requisi* 

r  877    1       ^^''^  ^^  ^®  statute.    Lord  Macclesfield  said,  it  was  plain  the  defendant  had 

notice  of  the  judgment,  and  did  not  pay  the  value  of  the  estate ;  that  was  a 

strong  presumption  of  an  agreement  to  pay  off  the  judgment  \  and  since  the 

plaintiff  could  nor  proceed  at  law  against  the  defendant  upon  the  judgment  for 

want  of  docketing  in  due  time,  he  ought  to  be  relieved  in  a  court  of  equity  ; 

and  the  purchaser  was  accordingly  decreed  to  pay  the  money  bont  fide  due 

T%d  ease  and  ^^  the  judgment.    There  are  two  circumstances  in  this  case  on  which  the  relief 

I}oxi$  V.         «  prayed  for  might  have  been  granted.    The  first,  that  the  purchaser  clearly 

0fjicil^^  **^  acknowledged  the  judgment,  and  virtually  agreed  to  discharge  the  same  by 

retaining  part  of  the  purchase-money  for  that  purpose  ;  the  second,  that  tbe 
purchaser  had  notice  of  the  judgment,  and  was  therefore  bound  by  it,  tbongli 
not  docketed.  Leaving  the  second  circumstance  out  of  the  question,  and 
viewing  the  case  on  the  first  pomt  only,  it  is  presumed  that  the  contract  be* 
tween  the  vendor  and  vendee  could  not  have  given  the  judgment  a  more 
effective  lien  on  the  land  than  it  had  previously  to  such  an  agreement ;  and 
before  that  agreement  it  was  not  any  lien  at  law  for  want  of  a  compliance  witb 
the  statute.    It  may  therefore  be  contended,  that  the  case  was  decided  on  tbe 
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lived  until  1726.     The  estate^  subject  to  this  judgment,  de- 


second  circumstance  entirely.    But  it  is  matter  of  little  consequence  now  Of  * 

since  the  rfecent  adjudication  above  alluded  to  baa  settled  the  point,  cither  Judgments- 
over-ruling  or  confirming  this  determination  of  Lord  Macclesfield.  The  ex- 
pression  of  the  rule,  as  qualified  by  these  cases,  is,  that  the  lien  of  the  judg- 
ment attaches  on  land  from  the  time  it  is  docketed,  or  supposing  it  not 
docketed,  then  it  attaches  aa  against  all  persons  on  whom  notice  thereof  can 
be  proved  and  their  assigns,  (^Anon,  2  Vent.  361,  No.  t2.)  from  the  time  such 
Dotice  is  given. 
I     An  eminent  modem  writer,  on  the  same  point,  has  expressed  himself  thus,  DisiincHon  he- 

**  Judgments  are  charges  by  way  of  lien  in  equity,  from  the  time  at  which  ''"^f"  jf^"/  ''"^ 
^.  •         ,  .         .         /  ^      ."  ,     .        ,  „  equitable  lien  (^ 

tbey  are  recorded;  and  at  law,  from  the  time  at  which  they  are  docketed;    judgments  con* 

and  from  that  time,  or  which  last  happens,  from  the  iime  of  ownership  in  the  ndered. 
defendant  the  lien  attaches."    i  Pres.  Abs.  191.    A  distinction  is  here  taken 
between  the  lien  of  judgments  at  law  and  the  lien  of  judgments  in  equity; 
but  unless  judges  at  law  shall  expound  the  statute  of  Wm.  &  M.  in  a  manner  , 
quite  difierent  from  what  judges  in  eqnity  have  determined  to  be  the  spirit 
and  meaning  of  the  act,\  no  such  distinction  exists.    The  question  has  not  oc,- 
capied  the  attention  of  the  common  law  courts  since  the  decision  in  Dams  v. 
Stratkmore,  ubi  supra ;  and  therefore  the  statement  of  a  settled  distinction  be- 
tween the  legal  and  equitable  lien  of  judgments,  as  to  the  time  at  which  such 
lien  respectively  attaches  on  the  land,  is  at  least  premature.    The  probabilities 
are,  that  on  a  judicial  investigation  of  the  subject,  such  a  distinction  will  be 
established  [so  ruled,  infra,  Doe  v.  AlsopJ]    The  observations  of  Lord  Kenyon 
and  the  determinations  next  alluded  to,  shew  that  courts  of  law  are  strongly 
inclined  to  adhere  to  the  letter  of  the  act,  which  consequently  will  occasion  a 
difierence  between  the  lien  of  judgments  at  law  and  the  lien  of  judgments  in 
equity.    But  it  is  observable,  that  these  decisions  were  made  prior  to  the  case 
of  Davis  V.  Slrathtnoref  ubi  supra  ;  and  there  seems  some  difficulty  in  suppos- 
ing that  the  common  law  judges  (who  are  equally  to  attend  to  the  reason  and 
spirit  as  well  as  the  terms  of  acts  of  parliament)  should,  in  the  face  of  an  ad- 
judication,  which  has  determined  that  notice  of  the  judgment,  though  not 
docketed,  shall  bind  the  pnrdiaser  or  mortgagee,  adopt  a  difierent  interpre- 
tation of  the  statute,  and  decide,  that  although  notice  of  the  judgment  can 
be  proved  on  the  mortgagee  or  purchaser,   yet. since  the  judgment  is    not 
docketed,  there  shall  not  be  any  lien  on  the  land.    Mr.  Justice  BuUer  in  one 
case  observed  (after  stating  the  rule  in  eqnity  as  to  the  possession  of  title  deeds), 
*<  if  this  has  become  fa  rule  of  property  in  a  court  of  equity,  it  ought  to  be 
adopted  in  a  court  of  law."    Goodtitle  v.  Morgan^  1  T.  R.  76«.    Now,  though 
no  one  can  deprecate  the  introduction  of  equitable  doctrines  into  courts  of  law 
more  than  the  writer  of  these  notes,  yet  he  submits  that  in  the  interpretation  of 
an  act  of  parliament  there  ought  not  to  be  one  construction  of  its  provisions 
in  a  court  of  equity ;  another  in  a  court  of  law ;  and  a  third  perhaps  elsewhere. 
It  must  not  however  be  forgotten  that  notice  is  an  equiuble  doctrine,  and  that 
there  are  many  questions  between  purchasers  in  regard  to  notice  whereon 
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'scended  from  H.  to  )iis  hdr,  lefao  mortgaged  it  to  T.   The 


Of  conrts  of  law  cannot,  or  rather  oncht  not  to  decide  without  adopting  the  nte 

of  eqnity,  which  Lord  Eldon  considers  may  he  attended  with  many  peniciova 
conseqnences.    See  Ewmt  ▼.  BickMU^  6  Ves.  184^  185. 

Bat  thongh  notice  is  peculiarly,  it  is  not  exclusiTety,  an  equitable  doctrinei 
See  WooUey  ▼.  Clatke^  5  Bam.  &  Aid.  747,  where  regard  was  had  to  the 
priority  of  knoM^edge  between  parties  claiming  under  two  instruments  equally 
lawful  in  point  of  form.  And  Lord  Talbot  has  remarked,  that  a  court  of 
equity  will  not  differ  from  a  court  of  law  in  the  exposition  of  statntes. 
Ca.  temp.  Talb.39;  but  see  what  is  said  of  that  observation,  infra,  279  a. 
iVhaher  amrts  The  question  may  come  before  the  common  law  court  in  this  case :— 43oppose 
Y  ^et  the^stai'  *  J'*^^"®"*  *<>  ^  entered  up,  then  a  treaty  for  a  loan  engaged  in,  and  notice 
'<f  fTm.  ^  Jfory  of  the  judgment  to  be  ^ven  to  the  intended  mortgagee  before  he  has  paid  over 
in  same  manyr  bs^  money  to  the  borrower,  and  after  the  execution  of  the  mortgage  (he  Judg- 
eguUy  {ww  ™^^  ^  ^  docketed  in  due  time,  or  not  in  due  time,  and  an  eUgU  to  be  soed 
Mettled  they  wiU  out  thereupon,  and  the  judgment  creditor  to  bring  an  ejectment  to  obtain  ac- 
«ol,tV.S79a.]  tual  possession  of  the  lands.  Here  the  court  must  decide  whether  the  eject- 
ment can  be  maintained.  This  would  depend  on  the  exposition  which  the  sta- 
tute received.  If  it  were  held,  that  the  object  of  the  act  was  obtained  by 
notice  to  the  mortgagee  (and  there  is  nothing  in  the  act  to  contradict  that  in- 
terpretation), then  the  case  would  be  left  as  it  stood  before  the  statute ;  and 
we  have  already  seen  that  then  the  judgment  creditor  would  prevail.  But  if 
on  the  contrary  it  were  held,  (as  the  received  doctrine  at  law  at  the  preKOt 
day  seems  to  be),  that  the  undocketed  or  unduly  docketed  judgment  shall  not 
affect  the  mortgagee,  then  tlie  judgment  creditor  could  not  recover  ^  and  notice 
would  not  at  law  work  the  same  effect  as  it  hath  been  dedded  to  do  in  equity* 
The  ground  which  induced  a  court  Of  equity  to  dcdde  that  a  Hen  on  the  land 
was  created  by  notice  of  the  judgment,  was,  tlut  if  the  purchsser  or  mdrt* 
gagee,  after  being  warned  of  the  incumbrance,  neglected  to  get  it  satisfied 
and  even  completed  his  contract,  with  a  knowledge  of  its  existence,  this  was 
such  a  palpable  instance  of  the  crusta  megUgentia  that  equity  would  not  give 
him  any  priority  to  the  judgment  creditor,  but  would  permit  the  creditor  to 
have  satisfaction  out  of  the  lands  after  the  contract  was  carried  into  execution 
and  the  money  paid  to  the  borrower.  This  is  not  merely  an  equitable  principle. 
A  similar  position  was  taken  by  Lord  Renyon,  as  the  ground  of  his  decision  in 
Hickett  V.  Hayter,  6  T.  R.  386,  if,  says  his  Lordship,  the  {Plaintiff  had  regu- 
larly docketed  his  judgment,  the  defendant,  by  ushig  doe  diligence,  wottld 
have  known  that  there  was  such  a  judgment  signed ;  but  as  the  plaintiff  did 
not  pursue  the  directions  of  the  act,  the  defendant  could  not  by  seardiinis  is 
the  proper  office  have  learnt  that  the  judgment  was  properly  signed.  TMs  Ar- 
gument might  have  been  carried  on  thus  -.—since,  however,  the  plaintiff  has 
given  the  defendant  actual  notice  of  his  judgment,  the  deffendisnt  is  in  pos- 
session of  all  the  knowledge  which  he  could  have  acquired  by  a  search  In  the 
proper  office;  and  therefore  the  omission  to  docket  the  judgm^t  AaHnotln 
this  case  make  any  difference.  And  his  Lordship  afterwards  did  In  effect  an- 
nex something  of  this  kind  to  his  argument  In  a  subsequent  place  he  adds:— 
If  the  defendant  could  have  been  (droved  to  have  had  notice  of  this -judgment 
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wortgkgee  had  no  notice  of  flie  judgment  at  the  time:  the 


deM,  ptirhaf$  the  execntriz  woald  hare  been  warranted  in  pacing  it  before  the         «0p 
bo«d  debiB  $  bvtin  order  to  make  the  executrix  liable,  as  for  a  devastavit^  the    Jcdqmbnts. 
jtdiffmtat  should  have  been  docketed.    ^  But,''  contfnaed  his  Lordship,  '*  / 
4mM  wkeiker  Mf  «dkcr  notice  i^  the  jwdgmeiU  thn  thai  reqmred  hy  the  statuie 
wmM*kmfe  beem  ti^fMeat  M  *^  f«7*^f  ii  ie  beetto  abida  hff  the  words  0/  the 
^tt  9ff  ftarUmstKt/* 

TMs  last  passage  is  certainly  opposed  to  the  supposition  that  courto  of  law  Lord  Kenffem*$ 
woald  expound  the  statute  under  consideradon,  In  the  same  manner  as  courts  ^>b§en>atiima 


•f  equity ;  but  Mr.  Buller  misquotes  the  expressions  of  Lord  Keayon,  when  oJjm 
h»  says,  in  SUd  t.  Itsribr,  t  Bos.  St  Pul.  310,  **  I  agree  with  Lord  Kenyon  <<m* 
tfiat  no  notice  Is  sufllclent  but  that  which  the  statute  has  required  ;**  for  Lord 
Kenyon  was  dubiotls  on  the  point.  In  the  two  lastly  cited  cases  it  was  clearly 
laid  down  that  against  those  whom  the  statute  of  Wm.  Si  M.  meant  to  protect* 
Ae  debt,  on  a  Judgment  n<ft  docketed,  would  at  law  be  reduced  to  a  level  with 
aimpio  eontract  debts,  and  on  this  ground  courts  of  law  might  perhaps  feel 
an  InfaperaUe  dUBeulty  in  following  the  decision  In  equity,  namely,  that  the 
Ken  of  a  Judgment  not  docketed  within  the  time  prescribed  by  the  statute, 
^ball.  If  notiee  be  given  of  it  to  the  purchaser  or  mortgageie,  attach  on  lands 
•s  against  tiiem. 

But  the  principal  objection  to  the  foregoing  expression  of  the  rule  remauis  Mr.  Preeton^ 
to  be  considered.    It  is  remarked  that  judgments  are  charges  by  way  of  lien  ^^^-^^t^  ^ 
in  equity  from  tiie  time  at  wbich  they  are  recorded^  that  is,  from  the  time  they       L  f]  r.^  j 
are  signed  and  entered  on  the  paper  roll  or  record,  as  mentioned  in  the  14th  j^^f^'g  obur' 
•ectlon  of  the  statute  of  frauds  already  referred  to.    The  learned  author  also  viUims  on  iMs 
makes  the  same  general  statement,  post,  517,  18,  where  he  conceives  the  case  |^  mu^ed. 
6f  Robiimm  r,  HmristgtoH  to  prove  plainly  that  lands  are  affected  from  the  time 
df  Judgment  recovered,  and  not  from  the  time  of  docketing.    And  it  may  be 
inferred  from  certain  expressions  which  fell  from  the  Lord  Chief  Jastice  of  the 
Court  of  King's  Bench,  in  the  case  of  Doe  v.  HOderf  2  Barn.  &  Aid.  785,  that 
Ms  Lordship  is  of  the  same  opinion.'   In  the  course  of  the  arguments  in  that 
case  bis  Lorddilp  asked,  '<  How  can  notice  to  quit  be  necessary,  when  the 
jffdgment,  which  was  signed  in  1808,  bound  tlie  land  from  that  period ;  and 
if  it  would  bind  tiie  purchaser  in  fee,  why  should  it  not  equally  bind  a  tenant 
Ibr  a  term  of  years  ^^    As  to  this  it  is  observable,  that  it  does  not  appear  by 
tlM  report  whetiier  the  Judgment  was  docketed  or  not,  but  it  must  have  been    ' 
dedLOted  in  due  time,  otherwise  It  could  not  have  supported  the  decision  of 
the  court  wlileb  was  salueqaently  pronounced ;  and  therefore,  it  is  conceived, 
-fBbiU  Ld.  C.  J.  AblwCt^  when  lie  speaks  of  the  judgment  having  bound  the  land 
in  laoa  as  against  a  purchaser  In  fee,  must  be  understood  to  be  speaking  of  a 
Jodgaiani  which  was  regidarly  docketed,   as  disthiguisbed  from  a  judgment 
whidi  was  merely  signed ;  for  such  a  judgment,  it  has  been  dearly  shewn* 
woald  not  at  law  alTeet  a  purchaser,  whatever  lien  it  may  create  on  the  land 
as  agniast  the  debtor  bimsdf.    Substituting  the  word  «'  docketed,'*  then  for 
tiie  wokd  ««algned,"  bi  the  latter  qaoUtions  we  pass  on  to  remark,  that  as  to 
the  debter  biasclf*  the  lien  of  judgmento  would,  both  at  law  and  in  equity, 
ccilaiaiy  attacli  from  the  time  at  which  they  are  recorded.    But  as  to  purchasers 
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heir  afterwards,  in  1721,  nbout  five  years  before  the  woman 


Of  or  mortgageeA,  it  is  submitted,  that  the  lien  of  a  mere  recorded  judgment  does 

JoDOME)9TS«  DQi  attach  in  equity  until  notice  of  its  existence  has  been  communicated  to  such 
purchaser  or  mortgagee;  for  if  it  did  such  a  doctrine  would  operate  to  render 
nugatory  the  decision  pronounced  with  so  much  anxiety  by  the  Lord  Chan- 
cellor in  Sirathmore  ▼•  Davia^  previously  alluded  to,  and  to  supersede  the  ne- 
cessity of  docketing  judgments  in  conformity  to  tlie  statute  of  Wm.  &  Mary; 
in  a  word,  to  overturn  the  present  system  of  judgments,  and  render  insecure 
,  the  titles  to  numerous  estates. 

Notice  mrntt'  TUe  question  here  discussed,  whether  a  court  of  law  will  interpret  the  statute 
iF^dtrme^^'  of  William  Si  Mary,  in  regard  to  notice,  in  the  same  manner  as  a  court  of 
undocketed.  equity,  may  be  considered  as  settled  by  a  late  case,  reported  since  the  last 
LMte$t  cn$e  on  edition  of  this  work  went  to  press.    The  case  must  be  considered  as  deciding 

that  actual  notice  at  law  will  not  bind  tlic  party  with  a  judgment  which  has  not 
been  duly  docketed.  Lord  Talbot  has  said,  that  a  court  of  equity  will  not 
differ  from  a  court  of  law  in  the  exposition  of  statutes ;  Ca.  temp.  Talb.  59  > 
but  that  rule  must  now  be  considered  as  obsolete,  however  consonant  it  may  be 
to  equity,  justice,  and  reason.  The  case  alluded  to  was  this :— Two  assignments 
of  the  same  leasehold  premises  in  tlie.  county  of  Middlesex  were  executed,  the 
last  in  date  registered  first,  but  the  second  assignee  had  full  knowledge  when 
his  deed  was  delivered,  that  a  prior  assigmnent  had  been  made«  For  bun  it 
v^s  contended  that  a  subsequent  piircliaser  for  a  good  consideration,  having 
registered  his  title  first,  was  to  be  preferred  before  a  prior  purchaser ;  aod 
that  as  to  the  knowledge  of  tlie  prior  conveyance,  it  would  make  no  difference 
at  law ;  all  that  it  would  do  was,  perhaps,  to  entitle  |he  defendant  to  relief  hi 
equity.  The  Lord  Chief  Justice  delivered  his  opinion  in  the  following  terms :— 
A  court  of  law  is  now  called  upon,  for  tlie  first  time,  to  put  ,a  conBtmction  on 
the  words  of  the  statute  7  Anne,  c.  20.  s.  1,  by  which  it  is  enacted,  that  every 
deed  or  conveyance  that  shall,  after  the  39th  September,  1709,^  be  made  and 
executed,  shall  be  adjudged  fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortgagee  for  valuable  consideration,  unless  a  memorial  thereof  be 
registered  before  the  registering  of  the  memorial  of  the  deed  or  conveyance 
nnder  which  such  subsrqiient  purchaser  or  mortgagee  ^all  claim.  It  is  impos- 
sible that  plainer  words  could  be  used,  and,  I  think,  that,  silting  in  a  court  of 
law,  we  are  bound  to  give  effect  to  them;  and  that  we  cannot  say  tliat  tbia 
deed  is  not  fraudulent  and  void  within  the  meaning  of  the  act,  because,  pos- 
sibly, it  may  turn  out  upon  examination,  that  the  defendant  is  entitled  to  some 
relief  in  equity.  If  there  be  any  such  ground,  a  conrt  of  equity  may  interfere, 
and  this  case  shews  clearly  how  inconvenient,  it  would  be,  if  this  conrt  were 
to  enter  into  any  equitable  considerations.  For  here,  it  is  clear,  that  the  les- 
sor of  the  plaintiff  had  at  all  events  a  lien  on  the  mstrnment  of  conveyanee.' 
What  effect  that  might  have  on  a  court  of  equity,  I  cannot  say,  bnt  I  think  it 
is  at  least  a  fit  matter  for  its  consideration.  We,  however,  in  a  conrt  of  law^ 
roust  give  effect  to  the  words  of  the  act.— Bayley,  J. :.  I  am  of  the  same  opi^ 
nion.  The  words  of  the  statute  are,  that  such  deeds  or  conveyances  shall  be 
adjudged  fraudulent  and  void  against  every  subsequent  purchaser  for  valuable 
consideration.    It  is  to  be  observed^  tluU  the  words  ^bouHJUe  purchaser," 
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•  *  *  . 

died,  becam^r  bankrupt ;   and  the  mortgagee  was  appointed 


are  not  Bsed.    I  think,  therefore,  that  we  are  bonnd  in  a  conrt  of  law  to  give  Or 

effect  to  these  words.    That  seems  to  have  been  the  opinion  of  the  Judges  in  ' 

the  cases  cited,  although  they  thonght  that  a  court  of  eqnity  would,  in  some 
cases,  interfere  to  relieve  the  parfy.  It  is  so  laid  down  by  Lord  Hardwicke, 
in  Ls  Neve  v.  Le  Neve ;  and  the  words  of  Lord  Mansfield^  in  Doe  y.  RotUledge^ 
Cowp.  719,  are  these,  "  Eqnity  says,  if  the  party  knew  of  the  unregistered 
deed,  his  registered  deed  shall  not  set  it  aside,  because  he  has  that  notice  which 
the  act  of  parliament  intended  he  should  have.'*  He  therefore  puts  it  as  a  case 
in  which  equity  would  interfere  ;  and  the  circumstances  of  this  case  shew  the 
propriety  of  our  adhering  to  the  words  of  the  act ;  for  I  am  by  no  means' clear 
tliat  we  should  not  work  great  injustice  if  we  were  to  decide  in  favor  of  the 
defendant.  And  per  Best,  J. :  The  words  of  the  statute  are  quite  clear,  and 
in  the  absence  of  any  case,  I  should  think  the  plaintiff  entitled  to  judgment. 
Bat  it  seems  to  me  tliat  the  case  of  Le  Neve  v.  Le  Neve,  iu  which  Lord  Hard- 
wicke considers  tliat  the  party  under  these  circumstances  as  entitled  to  relief 
in  equity,  is  an  authority  to  shew,  tfiat  at  law  he  is  without  defence.  Judgment 
was  accordingly  given  for  the  second  assignee.  Doe  v.  AUop,  5  Barn.  &  Aid. 
142.  As  to  the  equitable  consideration  of  the  case,  see  infra^  624,  n.  (N),  on 
the  point  of  registiy. 

'  The  practical  conclusions  deducible  from  tlie  preceding  remarks  are,  ^rs^.  Four  ndes   as 
that  as  against  the  debtor  himself,  the  lien  of  judgments  attaches  both  at  law  fp    tvne   ufhen 
and  in  eqnity  on  all  his  lands,  whether  in  fee  simple,  fee- tail,  or  for  life,  from  attache*  to  real 
the  moment  the  judgment  is  signed  or  recorded,  and  without  either  docket  or  and  personal 
registration  they  continue  to  be  liens  against  hiiii  and  his  property  till  aliened.  ^^^ 
Second,  that  in  reference  to  judgments,  which  are  merely  signed  or  recorded^ 
no  lien  at  law  attaches  on  the  estate  as  against  purchasers  or  mortgagees,  but 
in  equity,  in  consequence  of  the  statute  of  Wm.  &  M.  relating  only  to  pur- 
chasers, mortgagees,  and  those  who  have  to  administer  assets,  and  not  to  the 
debtor  himself,  undocketed  judgments  are  considered  as  remaining  in  full  force 
against  the  debtor  and  all  wlio  claim  under  him  with  notice  of  the  jud^gments, 
since  by  notice  such  derivative  claimants  are  in  full  possession  of  all  that  the 
statute  intended  to  give  them.    In  eqnity,  therefore,  the  lien  of  judgments, 
niecely  signed  or  recorded,  attaches  on  the  estate  against  purchasers  and  mort- 
gagees from  the  time  actual  or  implied  notice  of  such  undocketed  judgments 
can  be  proved  upon  them.     T%trd,  leaving  the  distinctions  between  legal  and 
equitable  lieUi  the  moment  the  judgment  is  docketed  it  becomes  at  law  a  lien 
on  the  real  property  of  the  debtor,  not  only  on  that  which  he  may  then  have 
but  also  on  all  estates  which  he  may  afterwards  acquire,  both  as  against  him- 
self and  all  other  persons  deriving  title  subsequently  to  such  docket  by  or  un- 
der him.     Fourth,  it  is  observable  that  the  lien  created  by  judgments  is  differ- 
ent as  to  personal  estate  from  that  which  it  creates  as  to  real  estate.    As  against 
terms  fol"  years  and  personal  estates  judgments  do  not  create  any  specific  lien. 
The  property  is  bound  only  from  the  time  at  which  execution  is  sued  to  tlie 
sheriff  or  other  officer,  and  delivered  to  him  for  the  purpose  of  being  executed, 
29  Car.  2.  c.  3.  s.  16.    Jeans  y^lVilkms,  iVes.  95;   and  as  between  different 
'plaintiffs  the  sheriff  must  give  priority  to  the  writ  of  fieri  fac'm  first  delivered 


380    .  CHAP.  XI.  WHO   MAY  CLAIM 

Eepreseniathe    assignee.    After  her  death,  the  repres^atadv^f  ^  judg<* 

of  judgment  crtm  ^^ 


Op  to  fainiy  from  which  time  we  have  seen  the  goods  are  bouid.    JIatfdUiifni  ? • 

Judgments.    Joknwn,  uhi  supra,  p.  S58,  in  noti$. 

Mortgagee  nuty  Notwithstandiag  the  attention  displayed  by  the  conits  tind  legislature  tb 
'^l^  V^^  prevent  fraud  and  iniquitous  dealhig,  in  referenee  to  judgments  (and  petf 
judgment  Heath,  J.  1  Bos.  &  Pul.  3K),  there  cannot  be  a  greater  instrument  of  fraad 

token.  than  a  judgment  not  docketed ;  for  a  party  meaning  to  act  honestly  would 

follow  the  directions  of  the  act),  it  seems  tiiat  a  purchaser  or  mortgagee  may 
still  be  over- reached  by  a  judgment  signed  prior  to  hu  purchase  or  mortgage, 
but  entered  up  subsequently  to  it.    It  was  decided  by  Lord  Holt,  in  Bodgee 
V.  TentjUr^  6  Mod.  191,  that  **  a  judgment  given  in  any  term  may,  at  any  tun^ 
afterwards,  daring  the  succeeding  vacation,  and'l>efore  the  essoign  day  of 
the  next  term,  be  entered  on  the  roll  as  of  the  same  term  in  which  itwaS 
given."    8o  that  if  the  laods  be  mortgaged' or  sold  in  the  vacation,  and  the 
judgment  be  entered  up  before  the  essoign  day  of  the  following  term,  it  will 
affect  the  lands  in  the  hands  of  the  purchaser  or  mortgagee.    And  though 
this  has  been  doubted  by  Mr.  Tidd  (Tidd's  Pract  857,  6th  edit  969.    Et  vide 
Bac.  Abr.  by  Gwill.  tit  ExecuHon  (I)  n.))  yet,  says  Mr.  Sugden  (Vend.  & 
Purch.  p.  567,  Still  edit),  ^  it  seems  to  be  correct,  as  the  judgment  is  not 
affected  by  the  act  of  Car.  2.  or  that  of  Wm.  &  M.    The  judgment  binds  only 
according  to^  the  letter  of  the  statute  of  Charles ;  and  it  is  not  required  to  be 
docketed  by  the  act  of  Wm.  &  M.  before  the  last  day  of  the  subsequent  term. 
And  there  Is  no  inconvenience  In  this  rule;  for  the  practice  is  to  index  judg- 
ments as  soon  as  they  are  signed,  in  order  to  enable  purchasers  to  search  for 
them  with  facility.    But  this  practice  is  wholly  independent  of  the  directions 
of  the  act  by  which  judgments  are  required  to  l)e  doclieted/'    But  see  thfe 
case  of  LytttetoH  v.  Crose,  3  Barn.  Sc  Cress.  317,  cited  infra,  516.    In  addition 
to  these  remarles,  it  may  be  ol>served,  that  the  statute  of  Wm.  &  M.^  which 
required  judgments  to  be  docketed,  did  not  supersede  the  former  practice  of 
docketing  the  judgment  on  parchment  or  paper,  which  is  still  necessary  to  be 
done  by  the  attorneys  on  entering  and  bringing  in  their  rolls,  but  intended  to 
add  a  further  ceremony  to  that  practice,  by  requiring  the  dockets  to  be  entered 
in  alphabetical  order  by  the  officers  of  the  court.    Before  the  making  of  this 
statute  the  judgment  bound  the  lands  from  the  ttnte  it  was   given,  and  the 
docket  was  nothing  more  than  an  index  to  find  it  readily.    Gilb.  Prac.  m 
C.  B.  165.    But  now  it  seems  necessary  that  the  judgment  should  at  law  be 
docketed,  in  order  to  bind  tlie  lands  as  to  purchasers  and  mortgagees ;  and 
if  it  be  not  docketed  (1  Stra.  639,  and  see  Barnes,  261, 2),  or  if  there  be  a 
false  docket,  which  is  as  none,  though  it  be  a  right  judgment  (1  Bac.  Abr. 
103.  Qilb.  Prac.  in  C.  B.  165),  yet  the  purchaser  or  mortgagee  if  he  has  no 
notice  may  consider  himself  safe  from  all  lien  of  the  creditor,  who  must  take 
his  remedy  over  against  the  attorney  or  officer  for  not  docketing  the  judgment 
truly.    The  object  of  tlie  act  was  to  enable  purchasers  and  mortgagees  to 
discover  judgments  by  the  names  of  the  persons  against  whom  they  are  en- 
tered ;  if  therefore  the  name  of  a  defendant  be  falsely  entered^  as  Comp^ 
for  CromptoHf  the  judgment  will  be  void  against  purchasers  and  mortgagees^ 
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ment-deditor  brouirfat  hia  bitt  agpuist  the  aaftignee  to  redeem  <f<<<^  vrrfened 

^^  ^"^  to  assignee  qf 

J.  bonlanjitt. 
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hut  irat  a|(aiDsf  tbe  defendant  himffelf.    The  coort  however  will  not  amend  Of 

Ob  reeotti.    &il^  ▼-  CMiplM,  l  SeiJL  Wlls.  «1.    9  flUlra,  H09.  Judombiits. 

If  a  jodgment  be  entered  np  after  a  contract  for  sale  of  the  debtor's  estate  Efect  of  judg' 
and'aetuiir  payment  of  the  purchase  money ,  but  preyiooslyto  the  execation  •"***  f!^*t^ 
of  the  ceaTeyance,  the  pprcbasei  «iU|  it  seenay  supposing  the  pnrcbase  moneys  y^f.  jmriJUM. 
tn  be  an  ade^nate  conaidecation  fos  the  lands  (i  P.  Won.  S89})  be  relieved 
apinst  the  jndimeni  In  a^nity,  Fmh  v.  The  Earlrf  Wmdulseot  iP.  Wms. 
277.  10  Mod.  46d*  2  £q^<  Ca*  Abr.  68S;  beonasei  alter  the  contract  and  pay- 
ment of  the  money,  the  vendor  viU  be  only  a  trustee  lor  the  purchaser.    Sed 
fride  what  is  said  to  be  the  opinion  of  Mr.'  Serjt.  HiUt  in  a  case  of  this  kind» 
po«t|  361^  ta  nodi.    But  a  mortgaffee  for  a  valuable  consideration  and  wiHi- 
out  notice  shall  take  place  of  tiie  intended  purchaser ;  for  in  this  case  the 
money  is  lent  upon  the  title  and  credit  of  the  estate  and  attaches  upon 
the  land ;  bqt  It  ia  not  sain  the  ca»e  of  a  judgment  creditor,  who  (for  anght 
that  appeara)  might  have  taken  out  eaecution  agaont  the  person  or  goods     [  381  *  ] 
of  the  party  that  gave  the  judgment)  and  a  Judgnuni  U  otUy  a  gtmrak  secwriiiff 
mat  a  ipeeyu  Urn  tn  ike  land.    1  P.  Wms.  t7d. 

If  a  mortgagee  hi  fee  purchase  the  equity  of  redemption,  he  vrlll  of  course  Mortgagee pMr- 
be  protected  from  all  Judgments  entered  np  subsequently  to  his  mortgage,  of  ^f'^^^^^JS^ 
which  he  had  not  notice  either  actual  or  eonslnictlve  at  the  time  of  the  treaty  /^^k,  ^eettd  * 
for  such  purchase ;  foe  by  the  contract  he  will  aequire  equal  equity  with  the  ^h  Jedg* 
judgment  creditor ;  and,  having  akeady  the  legal  estate  in  mortgage,  his  title  **^ 
cannot  be  bnpeached.    And  it  is  observable,  that  fee  this  purpose,  neither  the 
ngistcatlon^  nor  the  docketing  of  a  judgment,  will,  of  itself,  constitute  con- 
structive notice  to  the  mortgage  \  those  acts  not  being  in  themselves  noticei 
for  which,  see  the  latter  end  of  the,  note  to  p.  568,  and  606,  post.    It  has 
been  said,  that  notice  of  Jndgpnents  entered  up  subsequently  to  the  mortgage,, 
will  not  affect  a  mortgagee  who  purchases  the  equity  of  redemption.    But  it 
ii  considered,  that  if  he  purchase  with  notice  of  any  judgment  either  express 
or  hnplied,  the  legal  estate  will  not  protect  him  in  equity  against  the  judgment 
creditor ;  for,  although  the  jiodgment  creditor  cannot  extend  t^e  equity  of 
redemption,  yet  he  having  a  lien  on  it  in  eqiiity,  he  will  be  entitled  to  re« 
deem;  and  if  it  could  be  proved  that  the  mortgagee  had  notice  of  the  judg^ 
meat  before  Ins  purchase  was  completed,  the  judgment  creditof  would  bet 
allowed  to  redeem  after  an  absolute  conveyance ;  for  which  see  post,  381,  f,  3^ 
and  the  note  to  p.  306,  pest  etiam. 

Ta  come  mone  immediately  to  ths  sobjee t  of  this  chapter,  and  to  considec  Cf  reden^H  -i 
in  what  ca9es  a  creditor  may  redeem,  it  ia  observable  that  an  equity  of  r&^  ^  ^  cridmr. 
demption  cannot,  in  any  case,  ezqept  ^  thfi  suit  of  the  crown,  be  tdcen  ivk 
esecntion.    So,  it  was  snbmltled  in  a  former  note,,  and  that  is  considered  te^ 
be  the  tine  rule  at  the  present  day.    Ante,  p.  S57,  n.  (K)»    The  consequence 
ky  that  a  creditor  has  not  at  law  any  way  whatever  of  obtahihig  the  beneficial, 
estate  of  his  debtor  (either  freehold  or  leasehold)  while  that  estate  Is  in. 
mortgage*    The  only  course  open  to  him  is  to. redeem  the  first  mortgage^  and 
then 'as  against  all  prior  and  subsequent  incumbrances  of  which,  at  the  tinu^ 
ef  such  redemption,  he  shall  have  bad  no  notice,  he  will  be  permitted  to  tack 
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the  mortgage,  upon  payment  of  principal,  interest,  and  costs. 
The  question  was,  whether,  as  there  was  no  actual  elegit  taken 
out  by  the  judgment-creditor  before  the  commission  of  bank- 
ruptcy issued,  the  assignee  under  the  commission,  gwa  such, 


Of  his  judgment  debt  to  the  mortgage,  post,  528 ;  and  the  mortgagor,  his  heirs 

JUDGMENTS.  ^^  assigns,  will  not  be  allowed  to  redeem  the  mortgage  without  paying  the 
judgment  also.  Besides  he  may  bring  an  ejectment  if  he  has  acqoired  the 
legal  estate  by  the  redemption,  and  take  possession  of  the  lands,  or  give  no- 
tice to  the  tenants  to  pay  the  rents  to  him,  ont  of  which  he  may  deduct  his 
interest  on  both  debts,  and  return  the  surplus  to  the  mortgagor. 
,  gf.fi it^  But  to  entitle  a  creditor  to  redeem,  his  debt  must  be  such  as  creates  a  Hen 
him  to  redeem,  on  the  land.    Wiiether  this  should  be  an  equitable  or  legal  lien,  it  may  now 

be  proper  to  inquire.    In  reference  to  a  leasehold  estate,  we  have  seen  (ubi 

siipra,  in  the  text)  that  this  ]ien  must  be  legal,  tliat  is,  a  writ  of  execution 

■I 

must  be  sued  out  and  delivered  into  the  hands  of  tlie  sheriff  for  actual  exe- 
cution.   The  case  of  Shirley  v.  fVatts  (nbi  supra,  in  the  text)  purports  to 
require  a  writ  qf  execution  merely  ;  but  in  Burdon  v.  Kennedy,  3  Atk.  739,  Lord 
Hardwicke  said,  when  a  fieri  facias  is  lodged  in  the  sheriff's  hands,  it  binds 
goods  from  that  time,  except  in  tlie  case  of  the  crown,  and  a  leasehold  estate 
is  also  affected  from  that  time*    S.P.  Jeanes  v«  WUkins,  1  Ves.   196.    So  in 
Angell  v.  Draper,  post,  609,  610,  it  was  required  that  a  judgment  creditor, 
before  he  l>e  permitted  to  redeem  a  mortgage  of  a  leasehold  estate  in  equit}', 
should  sue  out  execution  at  law,  and  thus  qualify  himself  with  all  the  preli- 
minaries necessary  to  create  a  legal  lien.    In  analogy  to  this  doctrine,  it  may 
be  contended,  with  respect  to  freeholds,  that  although  the  lien  in  equity 
attaches  as  against  a  purchaser  or  mortgagee  from  the  time  notice  of  the  judg- 
ment is  given  to  them ;  and  that  from  that  period  the  estate  will  become  bound 
by  the  judgment,  yet  that  a  court  of  equity  would  not  permit  Uie  judgment 
creditor  to  redeem,  nntil  he  has  docketed  his  judgment,  and  made  it  a  lien 
on  the  land  at  law.     It  is  possible  that  a  court  of  equity  would  adopt  this 
argument,  and  require  the  creditor  to  docket  his  judgment  before  he  should 
[  282   ]       be  permitted  to  redeem  the  estate,  if  the  time  provided  by  the   statute  were 
not  elapsed ;  but  if  the  creditor  have  omitted  to  docket  his  judgment,  bis 
lien  at  law  will  be  gone  according  to  the  received  opiniou,  and  the  judgment 
will  become  void  against  the  purchaser  or  mortgagee ;  and,  as  the  Master  of 
the  Rolls  observed  in  ForesJudl  v.  Coles,  Sug.  V.  A:  P.  Appendix,  No.  19,  the. 
practice  of  the  clerks  docketing  them  after  that  time,  is  only  an  abuse  for 
the  sake  of  the  fees,  and  ineffectual  to  the  party.    But  in  equity  the  judgment 
will,   if  notice  thereof  can  be  proved  on  the  mortgagee  or  purchaser,  bind 
the  land,  though  not  docketed  in  due  time,  and  entitle  the  party  to  redeem. 
Consequently  an  equitable  lien  will  be  sufficient  to  entitle  a  creditor  to  re-^ 
deem  a  mortgage  of  freehold  property  (ante,  p.  26t,  n.  as  to  the  case  of 
articles) ;  but  if  a  legal  lien  can  be  obtained,  it  is  conceived  it  must  be  pro- 
cured as  a  necessary  preliminary  to  the  redemption  of  the  mortgage ;  at  all 
events  the  creditor  catmot  be  advised  to  neglect  the  due  registration  of  his 
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m  the  judgment-creditor,  should  redeem  ?  And  it  was  con- 
tended, on  the  side  of  the  assignee,  thai  the  heir  was  charge- 
able onlffHS  terre-tenant  f  and  therefore  the  person  who  claimed 
linder  tjie  judgment  was  not  a  creditor  of  the  bankrupt.    Sed 

I  I  »       I  ■   I——  I     I  — M^^— .^— ^^— ^—  — .^M.      I  — .— — — l^fc— — iM 

jnd^ment,  merely  from  the  circamstance  of  his  having  given  notice  to  the  Of 

mortgagee  or  porchaier. 

•  On  tliis  head  of  law  it  mierely  remains  to  remark^  that  there  are  some  few  Ctaitwnugcvut 
passages  in  the  worlcs  of  learned  writers,, which  have  a  tendency  to  ^^^^^'^  pi-eggjom  ol^ 
the  student ;  and  without  strict  attention  to  the  whole  bearing  of  the  subject,  mU*.  . 
to  inculcate  wrong  impressions.    Thos,  when  it  is  said  that  a  judgment  cre- 
ditor hath  not  any  lien  on  a  term  for  years  till  execntion  sned,  as  it  is  in  many 
df  the  books,  (see  Chalm.  on  Lea.  142.  t  Pres.  Abs.  S.)  it  is  not  to  be  thence  - 
inferred  that  a  judgment  creditor  cannot  redeem  a  mortgage  for-yeara  of 
freehold  property  till  he  has  lodged  a  writ  of  fieri  facias  with  the  sheriff;  for 
the  term,  or  leasehold  estate,  is  not  in  the  mortgagor  but  in  the  mortgagee, 
whose  judgment  will  not  in  equity  affect  the  prx>perty.    Finek  y.  Windubea^ 
1  P.  Wins. ^8.    In  like  manner  many  books  use  this  language :— A  judgment 
creditor  may  redecitn,  having  previously  sued  out  a  writ  of  execution.    See 
t  Fonbl.  Tr.  of  £q.  269,  and  1  Madd.  Ch.  522,  2d  edit.    Now,  with  respect 
to  a  mortgage  in  fee  and  a  mortgage  for  years  of  freehold  property,  no  writ 
•f  cfxecntionis  requisitie  to  entitle  a  creditor  to  redeem.    It  is  to  the  redemp- 
tion of  a  leasehold  estate  only  that  a  writ  of  fieri  facuu  is  essential.    The  rule 
tlierefore,  as  thus  propounded,  is  too  general. 

A  creditor  having  thus  qualified  himself  to  redeem,  he  must  redeem  the  Redemptiom 
whole  estate,  or  no  part  of  it.    Accordingly,  Lord  Hardwicke,  in  Elwya  v.  ^*^%J^l 
TbompsoK,  9  Mod.  396,  decreed,  that  the  plaintiff  (a  judgment  creditor)  ought, 
in  the  first  place,  to  redeem  the  mortgage  of  Sir  John  Thompson  (who,  in 
addition  to  his  character  of  mortgagee,  was  also  the  sole  assignee  of  the 
mortgagor's  heir,  who  had  become  bankrupt),  and  though  there  were  other 

ft 

lands  comprised  in  the  mortgage,  which  the  judgment  did  not  affect,  yet,  as 
JSir  John  Thompson  insisted  upon  his  whole  mortgage-money  being  paid  him, 
the  redemption  could  not  be  restrained  and  proportioned  to  the  judgment 
lands,  but  should  be  whole  and  entire,  emending  to  all  the  lands.  When  the 
estate  came  into  the  hands  of  the  plaintiff,  the  equity  would  be  of  a  different 
kind;  for,  althongh  he  conid  not  charge  his  judgment  upon  the  estate  of  the 
^eir,  yet  he  would  be  entitled  to  have  all  the  estate  of  the  ancestor  liable  to 
.l>e  applied  to  |iis  judgment;  and  if  there  were  any  surplus,  that,  Lord  Hard- 
wicke said,  should  go  towards  satisfaction  of  the  mortgage  debt,  the  residue 
of  which  debt  should  be  thrown  upon  the  estate  of  the  heir ;  and  if  there 
were  any  surplus  after  payment  of  the  judgment  and  mortgage,  that  should 
be  upplicd  to  Sir  John  Thompson,  as  such  assignee  of  the  bankrupt's  heir  at 
law,  for  the  benefit  of  the  creditors  of  the  bankrupt;  but  the  best  way  would 
be  to  have  the  estate  ^old ;  which  his  Lordship  decreed.  This  case  appears 
to  be  the  same  as  that  of  Sttmehewer  v.  Tkompxou,  which  is  immediately  men- 
tioned in  the  text  for  supporting  another  point.  See  the  same  law,  post,  339* 
3t3;  and  Palk  v.'Clintony  12  Vcs.  59. 
As  to  priority  between  judgment  creditors,  see  post,  514,  in  »•<{«• 
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per  curkmyTh%  judgmeot-cseditor  h  entitled  to  redeem  iivL 

whole  (for  it  must  be  entire),  and  to  h&ve  the  estate  of  H^. 

eiconerated  out  of  that  of  his  heir,  if  tiie  heir's  is  suffideat.. 

As  to  the  point  whidi  had  been  laboured,  in  order  to  make 

this  person  come  in  as  a  creditor  under  tiie  conmiission  of 

bankruptcy,  there  i^as  nothing  in  it    If  it  had  beei(  merely 

a  bond-creditor  from  tiie  ancestor,  there  might  have  been  s(»ie 

colour  to  insist  upon  tiiio  under  the  statute  of  firaudulnit  it- 

vtses^  because  that  act  made  it  a  debt  against  tiie  heir  him- 

Mgnunia^eh  self,  as  weB  as  the  ancestor.     But  it  was  entirely  different 

1^  heir  and  M'  here,  as  tills  was  a  judgment  which  was  a  lien  upon  the  land„ 

'^^'^  i  fortiori  a  Um  upon  tiie  lands  in  tiie  handa  of  the  assignee 

Under  the  conmissiony  who  stood  only  in  the  place  of  tiie 
bankrupt  (p). 
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JudgmefU  ere'  (P)  Bj  Ihebankrapt  lavt  ajmdgmeia  ereikoru  mtt  eatUkd  topriofUflikea 
^^  *3r^  *^*'  "'^^^•*>  *^  •***•  ^  ••  ^^'  ■•  ^*  *^  '^^  cosfequenco  ef  tbia  peeitiott  is, 
banhrmptcy  rf  ^^^  a  judgment  cMdilor,  aHer  aoonimutoii  luu  i«Mcd  against  Um  morlgageei 
meHg^ef.         tnooiy  withbent^  redeem  the  mertgage,  beoante  he  wQl  net  be  allowed  to 

anoea  hie  specialty  debt  te  Uie  nwitgage.  Be  siagry  howercr,  tack  hb  jadg<* 
aMDt  lathe  awrtgage  against  ether  cvedttea,  if  he  has  e^ted  a  sedemptien 
before  the  issuing  of  the  eommiseioB.  BeHkn^  ▼>  Harris,  16  Ves*  a9r ;  aad  me 
aa  to  taeking;  post.  Chap.  XIII.  p.  5M^  S,  ia  aete. 

jSxectior  may  "Rer^  it  may  be  proper  to  remark,  that  ah  exeentor  may  redeem,  bat  it 
redeem*  Seems  under  the  following  qualifications :— If  A.  mortgage  a  lease,  or  pledge 

ajewel  or  piece  of  plate,  and  before  the  day  limited  for  redemption  or  pay- 
'  ment,  die,  his  executor  will  be  entitled  to  redeem  at  the  day  and  place  ap« 
pointed.  If  he  redeem  with  the  testator's  money,  such  chattels  wfll  be  assets. 
If  he  redeem  with  his  own  money,  he  will  be  entitled  to  be  indemnified  in 
respect  to  the  sum  he  has  disbursed  out  of  |he  efiiscts  of  the  testator,  or  if 
necessary  by  the  sale  of  the  chattel  itself,  and  in  that  case  the  surplus  over 
and  above  such  indemnity,  will  be  assets.  In  case  he  have  no  fund  as  eie« 
cntori  and  he  advance  the  money  out  of  his  own  purse  for  the  redemption^ 
and  it  be  fully  equivalent  to  the  value  of  the  chattel,  the  property  wHI  be 
altered  by  such  payment,  and  will  be  vested  in  the  executor,  as  a  purchaser 
in  his  own  right  But  if  the  executor  disburse  his  own  money  to  redeem  after 
Ihe  time  specified  for  redemption  Is  elapsed,  then  it  is  said  that  the  chattel 
will,  without  any  distinction  in  respect  of  its  value  at  law,  belong  to  the 
executor  in  hi^  own  right,  since,  in  such  case,  it  must  be  deemed  to  be  sold 
to  him  by  the  mortgagee  or  pawnee,  who,  after  the  forfeiture  is  Inonrred,  has 
a  legal  right  ta  dispose  of  it  at  his  pleasure  to  him,  or  to  any  other  persoo* 
But  in  equity  the  excess  in  value  of  the  thing  beyond  the  money  paid  for  tbd 
redeinptien,  will  be  regarded  as  assets  In  the  hands  of  the  executor.  See 
Went.  Off.  of  Ex.  76, 77.  79.  81.  d  Bac.  Abr.  58, 59,  a.  S.  Fonb.  Trea.  oa 
£q.  404,  n.  (f ).    Keilw.  65.    Ante,  1(66,  n.  (K). 
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Hie  crown  may  redeem  estates  mortgitgedi  findCeited  by  the  Croumwrngv^ 
mortgagoar,  by  his  being  indicted  fund  outlawed  for  high  tf ear 
som  (x)  (q)« 


■MW«BM»MM»WW^aa«ia»MiWWBW««Hi^ 


(Q)  In  liie  cue  cited,  Sir  Roger  fltrlttlaiid  was  indicted  and  outlawed  for  AHdkde  ot- 

Idgh  treason,  and  was,  by  inqoisition  taken  tiiereon,  found  to  \f%  seised  d  ^^l^^l^j^fj^^ 

reTersion  in  fee  of  certain  lands  expectant  on  a  term  of  1000  years,  which  demption  «re». 


was  then  vested  in  one  A.  B.  On  inspecting  the  deed  of  assignment  to  A.  B.  ^9 
there  appeared  to  bare  been  a  prnviso  for  redemption  inserted  therein,  and- 
afterwards  (erased.  The  Attorney-General  exliibited  a  bill,  praying  a  dis-  >  r  ^4  1 
oorery,  whether  this  term  was  an  absolute  or  only  a  mortgage  term  ?  and  that 
the  crown  night  redeem  if  any  tiling  remained  dne  to  the  said  A.  B.  as  mort- 
gagee of  the  premises  in  qnestion.  At  the  hearing,  it  appeared  in  proof  that 
the  erasure  Imd  been  made  preyiously  to  the  execution  of  the  deed,  whereby 
it  became  an  absolute  assignment  as  on  a  sale,  and  the  bill  was  consequently 
dismissed,  but  the  order  of  dismlssa!  was  afterwards  reversed,  on  the  ground 
timt  Sir  Roger  Strictland  had  continued  in  possession,  and  had  exercised  every 
act  of  ownership  after  the  pretended  sale  was  made,  and  the  mortgagee  was 
directed  to  account  for  the  profit  of  the  mortgaged  prendses  from  the  time 
of  tlie  first  judgment  ef  amoveaa  manu$. 

In  Sir  ScAaihiel  LovOCn  case^  Doro.  Proc.  1  Salic.  85,  (acknowledged  by  the  Jsngnee  rf 
Master  of  the  Rolls,  in  Burges$  v.  Wheate,  1  Eden,  210,  and  cited  ante,  «55,  fj^  "*^ 
one  H.  being  seised  of  lands  for  three  lives,  was  attainted  for  counterfeiting 
the  king's  coin,  on  the  statute  of  the  8  &  9  W.  S«  by  a  proviso  of  which 
^atute  corruption  of  blood  b  saved,  and  thence  it  became  a  question,  whew 
ther  H.  had  forfeited  the  lands,  wlilcfa  the  king,  as  a  forfeiture,  had  granted 
to  Baron  Lovell.  The  Baron  brought  a  bid  in  the  Exchequer  to  redeem,  and 
obtained  a  decree,  against  wMch  an  appeal  was  lodged  in  the  House  of  Lords ; 
mid  it  was  bolden  by  the  Judges,  that  in  case  of  an  attainder  for  fdony,  the 
Ibrfelture  of  the  estate  to  0ie  lord  was  only  by  way  of  escheat  pro  defeetu 
ientmHSf  and  the  not  descending  was  the  consequence  and  effect  of  the  cor- 
ruption of  Mood  or  incapacity,  but  in  treason  the  lands  came  to  the  crown 
•s  nn  immediate  forfeiture,  and  not  as  an  escheat.  And  the  forfeiture  and' 
convption  ef  Mood  were  dutinct  parts  of  the  penalty,  so  that  the  forfeiture 
might  be  saved,  and  yet  the  cormptieii  remain.  Or  the  corruption  might  be 
aaved,  and  the  forfeiture  reo^ain.  And  accordiagly  it  was  so  provided  by 
aetend  etatntes,  aad  by  eonseqnesoe  ttnit  the  lands  were  forfeited  in  the 


It  is  fbrcher  observable,  that  althougli  the  ctown  might  redeem  the  estate/  Mmrigagee 
yet  the  asortgagee  cannot  proceed  tea  perempleryfeveclesiire;  ferif  hewers  muitumUWt 
to  file  a  bill  for  that  purpose  against  the  Attomey-Genend  on  behalf  of  the  j^f  ^^  rtdeem^ 
arowa,  winch  is  the  nsnal  coarse  In  sach  cases,  (he  cowt  would  direct  that 
he  ahonld  hold  and  eiyoy  the  mortgaged  preasises  till  the  crown  siioiild  tiiink 
pM|>er  %•  nedeem  the  estate.    Beeoe  v.  Attomty-OenmAf  9  A^.  It3. 

The  crown  maj^  also  be  redeemed,  if  tiie  estate  by  attainder  of  the  mert- 
gagee,  vest  in  the  Icing,  for  which,  tee  post,  306.  £t  vide  for  further,  index^ 
UL  Extent. 


384  a  CHAP.  xr.  who  may  claim 

Onardian  may       If  ail  estate  descend  to  an  infant,  subject  to  incumlnrances  (i/), 
^  *  *"'  the  guardian  may,  without  the  direction  of  a  comt  of  equity, 

apply  the  profits  to  discharge  the  incumbrances,  mss.  to  pay 
the  interest  of  any  real .  incumbrance,  and  the  principal  of 
a  mortgage ;  because  that  is  a  direct  and  immediate  charge 
upon  the  land;  but  not  the  principal  of  any  other  real  in* 
cumbrance  (a). 

(y)  Palmet  v.  Danby^  Pre.  Ch.  137. 


OAieroaitojii  on      0^)  This  latter  limb  of  the  rule  is  not  very  consistent  with  the  reason 
TuU  in  text*        assigned  in  sapport  of  the  former ;  for  there  may  he  real  incambrances  other 

tlian  a  mortgage,  wliich  are  direct  and  immediate  cliarges  on  the  land  \  bat 
these,  according  to  the  terms  of  the  rule,  cannot  be  redeemed  or  discharged 
by  the  guardian,  hecaase  they  are  not  mortgages,  though  in  fact  they  come 
within  the  spirit  and  terms  of  the  reason  assigned  for  the  redemption  of  the 
latter.  It  is  Uierefore  becanse  tliey  are  not  mortgages  that  these  incum* 
brances  cannot  be  redeemed,  and  it  is  because  a  mortgage,  is  a  mortgage 
that  such  an  incumbrance  may  be  discharged  by  the  guardian,  which  is  an 
argument  futile  and  redundant.  An  annuity,  witli  a  proviso  for  redemption 
on  certain  terms,  is-  a  direct  and  imniediate  charge  on  the  land,  and  there  can 
be  little  doubt  but  that  a  guardian  may  perform  such  stipulationa,  as  are  men-* 
tioned  in  the  proviso  and  redeem  the  annuity  in  the  name,  and  for  the- benefit 
of  the  infant  heir.  In  one  case  the  Chancellor  said  (fTore  v.PoUtU,  11  Ves. 
[  285  ]  ^6)>  that  it  was  in  the  power  of  a  guardian  properly  appointed  to  redeem 
Guardian  may  the  land-tax  on  the  infant's  estate.  This  amounts  to  a  clear  admission  that 
Md^icDid^tix  ^  g^utfdians  have  a  power  to  discharge  the  principal  of  other  real  incumbrances, 

beside  those  by  mortgage.    The  rule,  perhaps,  may  be  said  to  imply,  that  a 
guardian  could  not  redeem  the  principal  of  any  incumbrance  which  was  merely 
a  lien  on  the  land,  making  these  words  a  necessary  addition  to  the  text,  '^  but 
not  the  principal  of  any  other  real  incumbrance  which  is  not  a  direct  and 
lAimediate  charge  but  only  a  lien  on  the  land."    With  this  amendment,  how- 
ever, the  rule  will  not  be  quite  oorrecUy  expressed ;  for,  supposing  the  mort« 
gagor  in  his  life-time  to  have  had  a  further  snm  advanced  him,  for  which  ho 
gave  a  bond  and  judgment,  this  judgment  the  mortgagee  may.  tack  to  his  real 
security,. and  resut  the  payment  of  the  mortgage  without  payment  of  the 
iM  t^  }adg*      judgment  also ;  and  it  mnat  be  admitted  that  the  guardian  redeeming  the 
9unt  tacked  to  mortgage  would  be  allowed  and  even  compelled  to  discharge  the  Judgment  as 
.  well  as  the  mortgage.    For  more  on  Guardians,  see  2  Fonb.  Tr.  on  Eq.  Sf5. 

1^50,  .5th  edit.    Frascr  Vi  ^orsfc,  3  Stark.  41.    CvrHs  v.  iiippim,  4  Madd.  462» 
and  post,  396. 1005. 
Commttee  cf  ^  If  the  heir  be  an  idiot  of  what  age  soever,  any  man  may  make  tender 

idiot  or  iwtatic  [of  the  mortgage  money]  for  him  [at  the  day  appointed  for  performance  of 

the  condition]  in  respect  of  his  absolute  disability,  and  the  law  in  .tbi^ 
case  is  grounded  upon  charity,  and  so  in  like  cases."  Co.  Litt.  906  tu  **  So 
in  like  cases"  will  perhaps  imply,  that  after  the  mortgage  is  forfeited,  the 
committee  of  the  idiot  or  lunatic  may  redeem ;  and  if  before  such  .coipmittaa 


THE   EQUITY  OP  REDEMPTION.  2B6,a 

A  jointress  may  redeem,  'and  although  the  jointure  be  se-  Join^m  may 
ciired  only  on  part  of  the  estate,  yet  she  may  redeem  the 


shall  be  appointed  the  mortgagee  file  a  bill  to  foreclose,  any  person,  it  is 
presumed,  might,  out  of  charity,  and  to  save  the  estate,  redeem  for  the  be- 
nefit of  the  non  compos.    In  Grinutone  Ex  parte,  Amb.  706.    S.  C.  cited  4  Bro. 
C.  C.  «S4,  two  mortgages  were,  by  order  of  the  Lord  Chancellor  Northington, 
paid  otf  by  the  committees  of  the  lunatic  mortgagor,  ont  of  savings  of  the 
rents  and  profit  of  the  estate,  and  the  terms  (the  mortgages  being  for  years) 
vere  assigned  to  attend  the  inheritance.    "  This  order  to  pay  off.  the  mortr 
gage,"  said  Mr.  Baron  Smythe,  who  assisted  the  Lord  Chancellor  (Apsley)  on 
«  petition  of  rehearing,  and  who  thought  the  next  of  kin   entitled  to  the     . 
money  in  preference  to  the  heir,  in  whose  favor  Lord  Northington  had  decreed, 
by  ordering  the  terms  to  attend  the  inheritance  and  the  mortgages  tOjbecom6 
extinct.    "  This  order  to  pay  off  the  mortgage  «  not  subitantially  wrong,  for 
tiie  recovery  of  tlie  lunacy  is  never  desperate  j  but  it  is  wrong  in  the  conse- 
quence deduced  from  it  as  to  the  successor ;  the  lunatic  not  being  recovered." 
4  Bro.  C,  C.  255.    Biit  it  is  now  settled  that  the  heir  and  next  of  kin  must   Heir  «»^««^ 
take  their  respective  properties,  as  fortune  leaves  them  on  the  death  of  thd  talTeH^f^ 
lunatic.    Cmnpkm  v.  Ox««dofi,  S  Ves.  jun.   265.    In  P&iMtps  Ex  parte,  19  Ves.  ^UeyjM  them. 
123,  Lord  Eldon  nottted  a  case,  which  he  recognized  but  did  not  naiiie ;  wherfc 
a  lunatic  was  seised  of  two  estates,  the  one  A.  ex  parte  pntemA,  the  other  B^ 
ex  parte  matemAf  the  latter  subject  to  a  mortgage.    Timber  cut  on  A.  was 
applied  in  redemption  of  the  mortgage  on  B. ;  and  on  a  question  between  the 
different  heirs,  it  was  held,  that  the  heir  of  the  estate  A.  was  not  to  be  re- 
compensed.   It  is  therefore  clear,  in  fact  it  has  never  been  doubted,  that  a  Committee  may 
committee  of  a  lunatic  may,  by  order  of  the  court,  redeem  the  mortgage,'  and  J^J|^^  ^^^J 
even  without  an  order,  if  threatened  with  a  foreclosure,  it  is  conceived  he  ^^^^  of  mother. 
might  redeem  the  incumbrance  out  of  the  personal  estate  of  the  lunatic,  which 
redemption  would  enure  to  the  benefit  of  the  heir  at  law  of  the  non  compos. 
But  in  all  cases  it  would  be  more  prudent  to  obtain  an  order,  as  otherwise  ^^^''^^g' 
the  committee  will  redeem  at  the  peril  of  a  review.  i^  redeem. 

JBnt  although  the  committee  of  a  lunatic  may  exonerate  the  estate  of  fill  But  he  cannot 
charges  subsisting  upon  it  at  the  time  it  is  delivered  to  hU  custody ;  yet  he  ^rtgage. 
may  not  encumber  the  property  by  lease,  mortgage,  or  otherwise,  without  a 
special  order  for  that  purpose.  Where  therefore  a  lunatic,  before  he  became 
such,  mortgaged  part  of  his  estate  for  501.,  and  the  committee  took  up  4001. 
more  upon  the  estate.  Lord  Keeper  Guildford  held,  that  the  mortgage  should 
stand  as  a  security  for  the  50Z.  only.    Foster  v.  Merchant,  1  Vern.  262. 

The  student  will  find  an  ample  statement  of  the  law  of  idiocy  and  lunacy, 
as  far  as  it  regards  the  equitable  jurisdiction  of  the  Chancellor,  in  2  Madd.' 
Ch.  r«3,  2d  edit. 

Trnstees'cir  executors  for  infants,  who  are  not  expressly  authorized  to  in-  Trustees  cannot 

-,....,  lend  money    on 
▼est  on  real  securities,  cannot  lend  trust  monies  on  mortgage  of  lands,  witnoni  ^^^j^^g^gg  with-. 

ail  express  order  of  the  court ;  and  the  court  will  not  make  an  order  for  that  out  power. 
purpose,  unless  under  very  special  circumstances,  as  where  there  is  a  mort- 
gage or  cliarge  on  the  infant's  estate.    Norbury  v.  Narbury,  4  Madd.  191 ;  et 
▼Ide  T*rry  v.  Terry,  Oilb.  Eq.  Ca.  10.    Where  a  charge  is  paid  off,  or  a 


287  a  CHAP.  XI.  WHO  may  claim 

hold  premises  to  the  defendant  Scarfe  for  900/. :  the  bill  was 
brought  against  the  mortgagee  and  the  husband  for  an  ac- 
count, and  for  the  direction  of  the  court. 

'  4 

Curfwjf  nf  The  defendant,  the  husband,  insisted  that,  having  had  issue 

din^ion  on      ^J  ^^  ^^^>  ^^  ^^  entitled  to  an  estate  for  life  in  his  late 

j^^*^l^      wife's  freehold  premises  as  tenant  by  the  curtesy,  subject  to 

the  mortgage  of  the  defendant  (b) ;  and  the  Master  of  the 
Rolls,  on  hearing  the  cause,  was  of  opinion  the  defendant 
Inglis  was  not  entitled  to  a  tenancy  by  the  curtesy  in  the 
estate  mortgaged,  and  decreed  accordingly.  But  this  decree 
was  reversed  on  appeal  to  Lord  Chancellor  Hardwicke,  who, 
in  giving  judgment  on  this  point,  said,  that  the  question  de- 
pended on  two  considerations ;  first,  on  what  sort  of  interest 
an  equity  of  redemption  was  considered  to  be  in  that  court; 
secondly,  on  what  was  necessary  to  entitle  a  man  to  be  tenant 

^ity  of  re-    by  the  curtesy.    First,   an  equity  of  redemption  had  always 

eomidered  in     been  considered  as  an  estate  in  the  land,  for  it  might  be  de- 

^*^*  vised,    granted  (t),    or    entailed  with  remainders ;    and  such 

entail  and  remainders  might  be  barred  by  fine  and  recovery : 

and  therefore  it,  could  not  be  considered  as  a  mere  right  only» 

but  must  be  taken  to  be  such  an  estate  whereof  there  might 

SMn.  be  .a  seisin  (u).     That  the  person,  therefore,  entitled  to  the 

equity  of  redemption  was  considered  as  the  owner  of  the  land, 

AM$a$.  and  a  mortgage  in  fee  was  taken  to  be  personal  assets.    That, 

by  a   devise  of  all  lands,   tenements,   and  hereditaments,  a 
[  288  ]      mortgage  in  fee  would  not  pass,  unless  the  equity  of  redemp- 

DttUe.  tiQn  ^ere  foreclosed  (w) ;  and  that  if,  after  such  devise  made, 

(6)  Caahome  v.  Searfe  mid   Inglis,  Mr.  Pepy's  MS.  note  of  this  case, 

1  Atk.  603.    [iSr.  C.  Ca.  temp.  Hardw.  2  Jac.  &  Walk.  18.  194,  which  does 

499,  2d  edit,  by  Lee.    7  Vin.   Abr.  not   vary  as  to  this  point   from  the 

156.    £t  Tide  post,  S89,  90,  as  also  report  in  Atkins.— £(/•] 

■-'•'"  '  ■  ■  .     ■  .        ^ 

(T)  The  contrary  was  argued  in  l  Qh.  Ca.  219  -,  bat  mled  as  above,  ao4 
as  in  p.  252,  ante.     • 

\   s    ,  (U)  S.P.ante,  252,  n.(G). 

Detite.  (W)  Th«  rale  as  to  this  is,  that  general  words  adapted  to  the  devise  of 

real  estate  only  will  be  sufficient  to  pass  the  legal  and  beneficial  interest  4a 
mortgages  in  fee,  provided  the  uses  or  trusts  to  which  such  real  property 
is  to  be  applied  are  not  inconsistent  with  the  supposition,  that  the  mortgage* 
^ere  meant  to  be  included  in  the  devise.  See  fortber,  infra,  420,  m  i^/t'i 
latter  end  of  LorjJ  Eldon's  judgment  in  Braybroke  v.  Jitskipp,  there  cited.    •" 


THE  BOinTT  OP '  KEDEMWION.  288  * 

A'tbreclostHrewaa  had;  yet  such  estate  would  nof  pass  by  thoee  Fweehmtre^ 
general  vords;  of  lands,  tenements,  and  liereditameiits ;  be- 
cause a  foreclosure  was  considered  as  a  new  purchase  of  the 

'  lands.    That  liie  interest  of  the  khd  must  be  somewhere;  and 
could  not  be  in  abeyance;  but  it  was  not  in  the jnortgagee,  Abeffoue. 
and  therefore  must  be  in  ihe  mortgagor  (x).     That  It  was 

^  certain  the  mortgagee  was  not  barely  a  trustee  to  the  mort- 
gagor, btit  to  some  purposes,  namely,  wilh  regard  to  the  in*' 

'  heiitance,  he  certainly  was,  until  a  foreclosure.  Secondly,  at 
common  law,  four  things  were  necessary  to  entitle  the  husband 
to  be  tenant  :by  curtesy,  viz.  marriage,  issue,  death,  and  seisin 
in  fiict.  In  this  case  the  three  first  concurred,  but  it  was  ob-  Sewn  ^efpkf 
jected,  that  here  was  no  seisin  whatever  of  the  legal  estate  in  ^^^^'^^ 
the  wife  in  the  consideration  of  law.  However,  that  was  not 
the  present  question;  the  true  question  was,  whether  there 
was  such  seisin  or  possession  of  the  equitable  estate  in  the 
wife, '  as,  in  tfuU  courts  jwas  considered  as  equivalent  to  an 
actual  'seisin  of  a  freehold  estate  at  common  law  7    And  h^s 

'  3Lordship  was '  of  opinion,  that  there  was.    Actual  possession.  Receipt  of 
clothed  with  tl^e  receipt  of  the  rents  and  profits,  was  the  uutMce^f 
liighest  instance  of  an  equitable  seisin,  both  of  which  there  «V«J*«*^  *«•*»• 
"was  in  this  case ;  and  that  a  husband  should  be  tenant  by  the 

'  curtesy  of  the  equitable  estate  of  the  wife,  had  been  often 
determined.    It  was  so  held  in  Su>eetapple  v.  Bmdon  (c)  (y), 
was  a  much  stronger  case  than  this;  for,  in  that  case, 

(c)  S  Vem.  536.    \S.  C.  1  Eq.  Ca.  Abr.  S94,  pi.  d.^£4.] 


(X)  This  must  be  iindentood  ss  referring  to  the  equitable  freehold;  for 
the  legal  estate  of  freehold  is  clearly  in  the  mortgagee.    See  ante,  157,  tii 

(Y)  The  case  conc^nied  money  directed  to  be  laid  ont  in  land;  and  though  Curtemf  rf.  sm^ 
the  money  had  not  been  invested  according  to  the  trust,  the  husband  was  die-  ^^'*^^' 
ettftA  carteseable  of  it  The  interest  of  the  money  during  coverture  did  not 
appear  to  have  been  received  either  by  the  husband  or  by  the  wife,  so  as  to 
form  a  kind  of  faofi  seisin  of  .the  principal ;  nor  in  fact  is  such  receipt  of 
Jnterest  necessary  to  entitle  a  husband  to  curtesy  out  of  money-lr:(i,  provided 
the  money  still  continues  impressed  with  the  character  of  land  and  remains 
unconverted  uito  personal  property.  See,  on  this  subject,  Dobtnn  v.  Hmfj 
Z  Bro.  C.  C.  404.  Cwimknf^Mm  v.  Moodty,  1  Yes.  174.  176.  Lord  Eldon'a 
act,  39  de  40  Geo.  5.  c.  56.  and  cases  thereon,  collected  in  Gov*  Rec.  146,  with 
the  additioQ  of  Bajfaef  v.  BayiMt,  9  Ves.  46t« 

Vol.  I.  C  C 


\ 


Zi6  CHAP.  XL  WHO  VAT  GtJtlU 


EgtdiMi  et-    Aere  was  neitliar  seisin  iKnr  lanl:  and;  iii;£  Vem;  '680,  it  lini 

held  that  lahdB,  articled  for  <fBljf  would  pass  by  a  will  (ji^. 

Hig  Loidsfaip  add  (d)/^  porincipal  objedaons  to  the  hus^ 
band's  chum  were  two:  first,  laches  and  ne^ect  in  the  fa»s* 
band  by  not  paying  off  the  mortage.  Secondlyi  that  the  rule 
ought  to  be  equal  between  dowte  and  curtesy,  and  that  dowier 
could  not  be  of  a  trust^state.  As  to  die  first,  it  was  not 
similar  to  the  cases' of  laches  in  the  husband,  viz.  as  in  a^sso 
where  entry  was  requisite (e);  because  it  was  nothang near  so 
easy  to  pay  off  a  mortgage  as  to  make  on  entzy  t  and  it  held 
equally  strong  in  the  case  of  a  trust-estate;  for  a  husband 
might  more  easily  get  a  decree  for  his  trustees  to  cOmrey,  Aan 
a  decree  to' redeem  a  mortgage,  ivhidb  wiEus  necessarily  attendefl 
with  many  delays. 

The  second  objection  proved  too  much,  if  any  thkig,  "ioDd 
entirely  failed  by  the  precedents  of  thiit  court :  if  any  iiiDOlra* 
tion  were  to  be  made,  his  Lordship  was  of  'opiniosi,  that  ^ 
nearest  way  to  right  would  be  to  let  ki  the  wHe  to  dower  6f  'a 
trust-estate  (a),  and  not  to  exdude  the  husband  firom  h^g 
Temau  hp  cur-  tenant  by  the  curtesy  6f  it  {/).    There  could  be  no '  ineonrei* 

iesy  nnutt  keep  11.         i  n*^\  111  1  ji_ 

dawn  udere^of  mence  to  the  heur  at  law,  for  he  would  have  thejuune  vemedy 
morgnge.        ^  ^^^  court,  to  make  a  tenant  by  the  cuftesyl:eepdoiim&li 

interest,  as  against  any  other  tenant  for  life  (^).  fior  Biese 
reasons  his  Lordship  was  of  opinion,  that  the  defendant  was 
entitled  to  be  tenant  by  the  curtesy,  and  the  decree  at  the 
Rolls,  as  to  this  part,  must  be  reversed. 

ft 

(d)  Sweetapple  y.  Btudos,  S  Vera.  536.  («)  Ibid.  (/)  Ibid.  . 

iff)  [S.  P.  Corhett  y.  Boleer,  S  ADStT.  759.— £<f.] 

Eqmiahje  and.      (Z)  For,  per  cur.  an  eqaitable  interest  is  as  well  devisable  as  a  legal  estate: 
rfttS^/r.*^^'  and  a  futnre  interest  may  also  be  devised.    GreenhiU  ▼.  GrunhOl,  2  Vera. 

680.    8,  C.  Pre.  Ch.  320.    £q.  Ca.  Abr.  174,  pl«  4.    As  to  this,  see  Inrtfacr 

.1  Pres.  Abs.  68.    .5  lb.  959. 
No  dower  of         (A)  Consistency  of  principle  has,  however,  been  made  to  give  way  to  the 
^JJi^y***'       security  o{^ titles:  and  it  is  now  decisively  established,  without  danger  of 

farther  disonssion,  that  a  wife  is  not  dowable  of  a  trust  estate,  nor  of  an 

eqoity  of  redemption.    See  Godwin  t.  Wvwmiwe^  %  Atk.  525.    Cicrits  y.  OaiUf 

2  Bro.  G.  C.  620.    S,  C.  arguendo^  2  Ves.  jan.  124. .  D*Arcy  ▼.  Biedee,  t  S<ch. 

Sc  Lef.  388.    £t  vide  etiaro  Burgees  v.  Wheede,  1 W.  Bl.  160.   182.    &  <7 

1  Eden  Rep.  177,  and  post,  688. 
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'   Bilti  in  order  to  cintitle  the  husband  to  be  tenant  by  the  Equity  of.  re- 
curtesy  of  the  trust-estate  of  his  wife^  the  wife  must-have  the  tud  to  Mpanf 
inheritance ;  and  there  mu$t  Kkewise  be  a  seisin  of  a  freehold  JJJj^^*^ 
[either  in  law  or  in  equity]  during  tfie  coverture  ;  and  {g)  there-i  eurieseabU. 
fore  where  freehold,  copyhold,  and  leasehold  estates  were  de-i      [  290  ] 
vised  by  a  father  to  trustees,  &c.  in  trust  to  apply  the  residue, 
iKfter  paying  their  own  charges,  to  the  sole  use  of  his  daughter, 
during  her  life,  and  to  be  at  her  disposal, .  and  not  subject  to 
the  debts  or  controul  of  her  ^husband,   her  receipts  to  be 
^ood ;  and  to  permit  her  by  deed  or  writing,  executed  in  the 
presence    of   three  or  more  witnesses,    notwithstanding  her 
coverture,  to  give  and  dispose  of  all  his  freehold,  copyhold, 
and  leasehold  estates^  as  she  shoidd  think  fit :  Lord  H^d- 
vidte  held,  that  the  husband  was  not  entitled  to  be  tenant 
liy  the  (mrtesy,  upon  the  ground  of  the   hiisband's  having 
no  seisin  either  in  law  or  equity  (b)  :  for,  though  the  wife  had 

{g)  HearU  ▼.  GreoAtuik^  1  V«s.  298.    [&  C.  and  P.  3  Atk.  695.  7i6.^EdJ] 

r 

(B)  His  Lordahip  ^as  of  a  different  opinion  in  the  case  of  Roberts  v.  Dix^  Case  in  text  op* 

ipril,*  1  Atk..iS09,  determined  about  ten  years  before.    In  tbat  ca^  be  decided*  po^ed  by  Roberta 

0        '      '  ▼.  DixioeUy  now 

tbat  a  busband  might  be  ten^t  by  the  curtesy  of  an  estate  devised  to  the  over-ruled 

wife  for  her  separate  nse.    The  aathority  of  this  position  is  considerably  semb* 

fhaken  if  not  entirely  OTer-rnlcd,  by  the  case  cited  in  the  text,  which,  on 

9M|Uir«  deliheri^n,  sfitm  to  be  the  prefen^ble  decision.    But  see  dPre^. 

^  Aba.  sat.  470.  and  Wa^tk.  .^lepi.  of  Coi^y.  55,  34  edit,  where  the  point  is 

•KiU  dnl^M^y  expressed.    There  cannot  liowever,  it  is  presumed,  be  mnch 

diflicolty  in  selecting  between  these  conflicting  a4indjcaUons,  since  HearU 

V*  GrffnfoiUlp  is  not  pnly  the  ^test  decision,  bpt  also  the  oife  most  accordant 

ivith  pdpdple.    To  the  conipletioQ  of  curtesy  of  an  equitable  estate,  there 

mMt  be  an  equitable  seisin  of  the  equitable  freehold  and  inheritance  simulet 

•tpd^  in  the  same  manner  as  a  concurrence  of  these  seisins  is  necessary  to 

the  curtesy  of  a  legfl  estate.    If  therefore    the  equi^tabie  freehold  be  in 

trustee,  in  tngiat  for  jthe  sfcp^rate  use  of  a  ^eme  covert,  a  leadmg  and  essential 

ciicamatance-  i^  ivffiptiipg  .  to  complete  the  curtesy  of  the  husband,  na^iely^      « 

m  coBcqaent  seisin  in  the  wife  of  tlie  eqnitaUe  freehold  and  inheritance 

M|Kt  H  oemd :  and  it  is  observable,  that  the  secondary  trust  of  the  freehold,  No  union  of 

which  is  in  tlie  wife  as  her  separate  estate,  wUl  not  merge  in  the  primary  ^(^^^^ 

equity  of  the  inheritance  so  as  to  make  the  wife  seised  of  the  immediate  estate  tDJ^j^  j^cr  c^asl- 

of  inheritance,  otherwise  the  very  general  and.  cautious  mode  of  conveying  o^^  remm^rr 

an  estate,  of  equitable  freehold  to  trustees  lor  the  separate  use  of  married  ^  ^j  <o  gxxM 

w^meot  would  in  many  instfoccs,  be  entirely  nugatory  and  useless.    Consider-  focsioMil  ctir- 

teg  the  rule,  in  equity  to  be  so  established,  it  is  a  necessa^  consequenoe  that  '^^'  wiw* 

Ihe  equitable  separate  estate  for  life  in  the  wife,  being  kept  distinct  during  the 

Ctverture  from  her  equitable  reversion  or  remainder  in  tail,  slie  will  not  havf 

cc« 
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the  inheritaiicei  and  diere  was  a  kind  of  seisinj  thai  yn^s  aif 
equity,  a  trust  of  the  profits  for  her  life;  but  the  &ther, 
whose  estate  it  was,  had  made  his  daughter  a  fime  sok, 
giving  her  the  profits  during  her  Ufe,  but  not  subject  to  the 
controul  of  her  husband*  Then  the  husband  had  no  seisin 
in  equity  during  the  coverture;  and  this  was  essential  to  a 
tenancy  by  the  curtesy ;  and  such  tenancy,  in  this  case,  woidd 
be  directly  contrary  to  the  intent  of  the  testator. 

Crediton  of         Creditors  of  the  husband  were  held  to  be  entitled  to  redeem 
it{fierki$detuh)  a  term. purchased  by  him  (A)  after  marriage,  to  himself  and  his 

rgfUem  term 

(&)  WatU  V.  I%omiw,  8  P.  Wms.  ^S. 

'  -"^ -    ^      -  ^  .  — — ^— ^^^ 

bad  at  any  period  dnring  the  marriage  that  actual  seisin  of  the  whole  equitable 
inheritance  which  is  necessary  to  give  rise  to   an  eqvitable  tenancy  by  the 
curtesy. 
JBaieJ  coRlfo.        In  a  late  case,  howeTer,  where  the  qnestion  occurred,  it  was  rated,  that  the 

husband  will  become  tenant  by  the  curtesy  of  the  equitable  inheritance  of 
his  wife,  notwithstanding  there  be  a  direction  to  pay  the  rents  and  profits  to 
her  separate  use  during  the  coverture,  Morgan  v.  Morgan^  5  Madd.  408.  His 
Honour  in  delivering  his  judgment,  said,  he  ^  proceeded  j^on  the  principle, 
that  at  law  the  husband  is  entitled  to  curtesy  wherever  the  wife,  during  the 
coverture,  is  seised  of  an  estate  of  inheritance  and  has  issue  by  the  husband 
capable  of  taking  tliat  inheritance.'*  It  is  however  to  be  observed  that  tiie 
mere  seisin  of  afl  estate  of  inheritance  wiH  not  confer  curtesy  if  the  husband 
has  not  the  immediate  freehold  ritrnd  it  9emel  In  right  of  hfo-wife.  Suppose 
bhn  to  have,  in  his  own  right,  an  estate  par  oalre  »te,  namely,  for  Ae  life  of 
the  person  whom  he  afterwards  marries,  and  who  has  the  immediate  legftl  re- 
mainder in  fee,  the  husband  in  this  case  will  not  be  entitled  to  the  estate  after 
his  wife's  death,  because  he  was  not  during  her  life  seised  of  her  estate  of 
inheritance ;  yet  the  wife  is  seised  of  an  estate  of  inheritance  within  the  tenns 
of  the  above  definition.  His  Honour  proceeded  :— '^  Equity  follows  the  law  in 
the  quality  of  estates,  and  it  is  to  be  stated  generally,  that  a  husband  wUl  he^ 
come  tenant  by  the  curtesy,  wherever  the  wife,  during  the  coverture,  is  in  pes- 
session  of  an  equitable  estate  of  Inheritance  and  has  issue  by  the  husband  ca- 
pable of  that  Inheritance.  There  is  no  doubt  here  that  the  wife  had  an  equitable 
estate  of  inheritance,  notwithstandini^  the  rents  and  profits  were  to  be  paid  to 
her  separate  use  for  life.  Lord  Hardwicke  admitted  this  proposition  io  HeofU 
V.  Greenbanky  and  it  is  so  expressly  decided  in  the  case  of  Pill  v.  JackMm, 
t  Bro.  C.  C.  51,  where  the  conveyance  being  directed  to  the  daughter  a  feme 
covert  in  tail,  there  was,  notwithstanding,  a  directiqn  to  pay  the  rents  and  pro* 
fits  to  her  separate  use  dnring  the  coverture :  and  this  doctrine  has  also, the 
authority  of  Mr.  Feame,  in  his  book  of  Contingent  Remainders,  in  bis  com- 
ments upon  the  case  of  Rtberti  v.  DixweU.  The  wife  was  in  possession  of  this 
equitable  estate  by  receipt  of  the  rents  and  profits  during  the  coverture,  and 
there  being  issue  capable  of  taking  the  inherituoee,  the  husband,  according  la 
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tnfe  imd  the  rarvivor,  and  the  executors,  administrators,  and  V^^^^^^^ 
assigns    of   such    survivor,   and  afterward  assigned  by  him,  qfur  mmruigt 
without  her  joining  in  mortgage,  with  a  proviso  to  be  void  on  ^^  ^^^  ^^^f^, 
payment  of  the  money  by  him  or  his  wife,  or  the  executors  of  ^^^J^ 
him  or  his  wife,  and  imder  a  proviso  that  until  default  of  pay-  u»  otow. 
ment,  the  huo^band,  his  executors,  and  administrators,  should 
equally  enjoy ;  for  the  settlement  of  the  term  upon  the  wife 
being  after  marriage  is  a  voluntary  conveyance,  and  being  only 
a  term  for  years,  it  was  always  in  the  power  of  the  husband  to 
forfeit  or    alien,    and  the  mortgage  was  an  alienation;    for 
though  if  the  mortgage  money  had  been  repaid  before  the 
day,  the  mortgage  would  have  been  void,  and  consequently  all 
things  in  statu  quo,*  yet  the  mortgage  being  forfeited,  the 
equity  of  redemption  (always  in  the  husband's  power)  became 
a  creature  of  equity  (c) ;    and  in  the  case  of  creditors,   and 
where  the  redemption  was  given  as  well  to  the  executors  of 
the  husband  as  of  the  wife,  and  the  Ust  proviso  was,  that  the 
husband,  his  executors,  &c«  might  enjoy  till  default  of  pay- 
ment, was  assets. 


tbe  rnle  stated,  mast  be  entitled  to  cnrtesy  ;  unless  it  can  bebeld  that  the 

direction  that  the  wife  shall  take  the  profits  to  her  separate  use  amounts  to 

an  express  intention  to  eiclnde  htm.    At  law  the  husband  cannot  be  excluded    ffffe  in  eqmty 

from  the  enjoyment  of  property  giTcn  to  or  Settled  upon  the  wife ;  but  in  ««Sf,*f w  entire 
-     .  «    • .  .  .«  «         «.       .  .  ^    dominion  over 

equity  he  may,  and  this  not  only  partially,  as  by  a  direction  to  pay  the  rents  ^<|ie  and  may 

and  profits  to  the  separate  use  of  the  wife  during  coverture,  but  wholly,  by  a  redeem ;  contim 
direction  that  upon  the  death  of  the  wife,  the  inheritance  shall  descend  to  ^^  "'^^ 
the  heir  of  the  wife,  and  that  the  husband  shall  not  be  entitled  to  be  tenant  by 
the  curtesy  [and  having  that  she  may  redeem]*  Such  a  provision  was  actually 
made  in  the  case  of  Bennett  ▼.  Doots,  t  Pr.  Wms.  516,  and  was  acted  upon 
by  this  court.  Here  the  husband  is  partially  and.  not  wholly  excluded  from  the 
enjoyment  of  ht«  wife's  property.  This  court  would,  according  to  the  intention 
of  the  settlement,  have  restrained  him  from  all  Uiterference  with  the  rents 
and  profits  during  the  Jife  of  the  wife,  but  there  being  no  further  exclusion 
expressed  in  the  settlement,  the  court  can  have  no  authority  to  restrain  him 
from  the  enjoyment  of  his  general  right  as  tenant  by  the  cnrtesy  In  the  equit- 
able inheritance  of  his  wife."    5  Madd.  411.  41t. 

(C)  The  subsequent  part  of  this  paragraph  reads  thus,  from  the  report:—     f  S91  *  1 
^  And  it  being  the  case  of  creditors,  and  the  redemption  given  as  well  to  Correction  of 
the  executors  of  the  husband  as  to  the  executors  of  the  wife,  and  the  last  *^^' 
proviso  being  that  the  husband,  his  executors,  &c.  may  enjoy  till  defiiult  of 
payment ;  the  Master  of  the  Rolls  decreed  that  the  equity  of  redemption  of 
^is  term  was  assets." 
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Intenst  wJIrU 
tAortgage  in 
arrtar  must  be 
pkdd  by  iubte' 
quent  mort' 
gagfe  redeem' 


'  If  a  prior  mortgagqe  does  not  bring  an  ejectment  to  recotlwr 
pos^^ssion  (i),  and  the  intserest  runs  in  arrear,  a  subsequent*, 
mortgagee  shall^  notwithstanding,  not  be  permitted  to' redeem, 
without  paying  the  whole  ihterest  so  nin  on ;  because,  liiougfa 

.    .  (0  Aeton  V.  Aston,  1  Ves.  268. 


Arrear  of  in- 
terest recover* 

debt  is  to  carry 
interest,  pre* 


Presumptions 
from  letting 
interest  run 
t^  nrreoT^ 
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Arrears  on  fast 
mortgage  not  to 
frejmiiee  subse* 
quad  incum- 
brancer* 


(D)  Interest  in  arrear  does  not  carry  interest,  but  it  may  be  recovered, 
tlioiigh  suffered  to  accumulate  for  a  period  of  twenty  years,  or  even  longer,  if 
there  be  any  circumstance  occurririg  during  that  period  to  keep  alive  the  moft^ 
gage,  (conc'emtDg  which,  see  post,  415.)-  Interest  in  arrear  is  not  a  simple 
contract  debt  barrable  by  the  statute  of  limitations.  Tiie  mortgage  is'  given 
for  securing  the  principal  sum  and  interest.  The  interest  therefore,  though  in 
arrear,  is  as  much  a  charge  on  tlie  land  as  the  principal  money ;  and  supposing 
the  word  **  interest*^  to  be  omitted  in  the  mortgage  deed,  it  is  conceived  the 
edtate  would  sCitl  be  liable  to  all  arrears ;  for  interest  is  to  be  viewed  n6t 
irierely  as  an  accident  to  the  prnicipil,  but.  in  fact  as  part  of  it,  iir  the  same 
manner  as  fruit  is  part  of  a  tree.  3  Meriv.  566.  The  yearly  produce  is  to  be 
considered  as  included  under  a  general  loan  of  the  principal,  and  consequently 
as  secured  by  the  deed  which  secures  the  principal ;  besides,  the  payment  of 
interest  is  a  prominent  object'  in  the  mortgage  transaction,  and  will  in  all  cases 
be  presumed,  unless  the  contrary  be  expressed.  Farquhar  v.  ilforris,  7  T.  R. 
1^4.  But  it  is  otherwise  on  simple  contract  or  specialty  debts.  2  Barn.  St 
Cress.  348.  et  infra,  vol.  ii.  920. 

In  the  case  of  Aston  ▼.  Aston,  cited  in  tlie  text,  the  owner  of  the  charge 
let  it  run  in  arrear  eight  years,  and  it  was  held,  that  that  circumstance  was 
not  alone  sufficient  to  warrant  the  presumption,  either  that  the  interest  was 
absolutely  released,  or  that  such  neglect  of  demanding  it  was  intended  to 
prejudice  the  remainder-man.  If,  however,  there  be  any  connivance  or 
unfair  conduct  between  the  particular  tenant  (who  is  bound  to  keep  down 
the  interest,  post,  920,  1,)  aud  the  incumbrancer,  so  that  the  interest  be 
suffered  to  run  in  arrear,  and  be  ultimately  saddled  on  tlie  remainder-man 
through  the  death  or  insolvency  of  the  particular  teuant ;  the  circumstances 
of  fraud  and  unfair  dealing  will  have  the  effect  of  deteriorating  the  demand 
of  the  incuiubrancer  against  tlie  remainder-man,  in  proportion  to  the  flagrancy 
of  the  conduct  proved.  Thus,  in  Bentham  v.  Hatncourt,  Pre.  Ch.  30.  S.  C. 
1  Kq.  Ca.  Abr.  320,  and  post,  931,  2,  where  the  first  mortgagee  had  taken 
possession  of  the  estate;  and  yet  suffered  the  mortgagor,  who  was  his 
son-in-law  to  receive  the  rents,  whereby  his  interest  became  in  arrear ;  it  was 
held  that  tliis  conduct  should  not  affect  the  lands,  so  as  to  keep  out  a  second 
mortgagee  longer  than  he  would  have  been  kept  out  if  the  interest  had 
been  regularly  paid.  The  court  in  this  case,  as  well  as  in  that  of  Aston  v. 
Aston,  ubi  supra,  seemed  tenacious  of  entirely  depriving  the  prior  iocom- 
brancer  of  his  arrearage,  but  was  willii^  to  postpone  bun,  in  order  that  the 
subsequent  .incumbrancer  might  not  receive  any  injury  frotn  the  neglect  or 
contrivance  of  the  first  mortgagee.  But  supposing  the  rents  not  to  be  saffi- 
cieKi  to  cover  the  interest  of  all  the  charges  on  the  land,  tl)en,4t  is  conceived 
the  right  of  the  mortgagee  so  tampering  with  the  profits  would  be  wholly  lo»t 
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the  seoond  nun^^kged  could  not  enler,  he  was  not  without  re- 
aiedy;  fiar  he  might  have  htougfat  a  Wk  to  redeem^  and  so  had 

iw  agalnet  the  snlneqaeiit  iueiifflbraiicery  but  not  perhaps  aa  agaiiut  the  mort- 
gagor and  his  hein ;  for*  Ihoogfa  the  tenant  for  life  omits  to  keep  down  the  Mortgagee  ia 
interest,  yet  as  between  the  mortgagee  and  the  estate,  the  mortgagee  has  ^^**^^*'^  ^'"^^ 
a  ri|^t  to  be  pdd  oot  of  the  estate  into  whatsoever  hands  it  may  come,  ^^j^  ^^^g  ^  ;^ 
XiOfd  Pmurln/n  .▼•  Skghts^  5  Yes.  106.    In  one   case  indeed  a  mortgagee,  m^Ai  have  rt» 
irho  permitted  the   mortgagor  to  make  use  of  his  incumbrance  to  keep  ^^^>^ 
out  other  creditors,  was  said  to  be  chargeable  with  the  profits  from  the 
thne  that  the  creditors  would  have  had  a  remedy,  had  it  not  been  for  bis  ■ 
Interposition ;  for  equity  would  not  suffer  a  man  to  make  use  of  bis  securities 
to  protect  a  debtor  from  the  just  demands  of  his  creditors.    Chapman  v.  Tan- 
mef^  1  Vem.  267.    5  Bad.  Abr.  658.    Et  vide  8.  C.  post,  951.    On  the  autho- 
rity of  ttds  case  Coppiing  v.  Cpoke  (1  Vem.  t70.  S,  C.  post,  949,  50,)  was  de- 
cided. There  th^  mortgagee  obtained  judgment  in  ejectment,  and  entered  into 
possession  of  the  mortgaged  premises,  and  tliereby  prevented  otlier  creditors 
wlio  had  Aabsequent  securities  from  entering,  and  yet  permitted  the  mortgagor 
to  take  the  profits  ;  and  it  was  held  by  Lord  Keeper  (North)  that  be  should  be 
charged  with  all  the  profits  he  had  or  might  have  received  since  his  entry* 
8.  L.  Harvey  v.  Tebbui,  1  Jac  &  Walk.  203.    £t  vide  Bemey  v.  SeufeU,   lb. 
'6bb.    £t  infra,  946,  t. 

The  principle  of  these  decisions  hath  been  recently  recognised  and  acted   Incuwtbraneer 
hn  by  the  late  Chancellor  of  Ireland,  in  the  ease  of  Luftus  w.SwVt,  2  Sch.  Si  ^tUUd  to  «r- 
Lef.  655  (1806) ;  and  by  the  present  Master  of  the  fiolls  when  Vice  Chancellor,  ycMatjiclar^inam 
111  the  case  of  Roe  v.  Pogsom^  S  M^dd.  Rep.  457  (1816).    The  case  of  Lo/tus  v.  though  by  laehea 

8w\ft  we  shall  have  occasion  to  notice  more  in  detail  in  tlie  sequel  of  tliis  ^.  ^^^  '^  f^ 

•    ,  ,    -  ,  '<wa  interest  ef 

chapter,  see  the  latter  end  of  the  note  to  p.  383,  post,  wliich  will  render  it  unne-  tenant  for  i^e  s 

cessary  to  state  more  liere  than  tliat  the  interest  contended  for  had  been  in  secns  ifinewn' 
arrear  upwards  of  fifty  years.    The  mortgage  had  been  kept  alive  by  the  ap-    .     o/tatsimi- 
^ticatlon  of  certain  principles  adopted  in  courts  of  equity,  which  will  be  duet. 
fully  explained  hereafter.    The  question,  said  the  Chancellor  (Lord  Redes- 
4ale),  was,  whether  the  conduct  of  the  mortgagees  (the  Trustees  of  St.  Pa- 
trick's Hospital,  Dublin),  with  respect  to  the  interest,  was  such  that  laches 
ihlg^t  be  imputed  to  tliem  which  would  bar  them  of  their  demand  of  interest  ? 
irbe  ground  on  which  he  entertained  a  doubt  on  this  question  was,  that  the 
laoptgagees  had  had  dealings  with  Swift,  which  might  fully  have  informed 
Ihem  that  Swift  was  only  tenant  for  life ;    and  Lord  Redesdale   said,    he 
lirished    to  have  the  question  fully  discussed,   because  it  was  an  injury  to 
j^rsons   entitled  to   estates  under  settlement,  that  a  tenant  for  life  should 
be   permitted   to    hold   the  estate  without  paying  the  interest  accruing  on 
charges  which  affected    the  estates  in  remainder  as  well  as  the  estate  for 
life.     He  thought  the  question   had  been  discussed  before ;    but  he  could 
not   recollect  hi  what  case  till  the  case  of  Aeton  v.  Aston,  ubi  supra,  was 
ifaentioned  at   the    bar,   which  brought  fully  to  his  recollecrton  what  had 
been  before   floating   on   his   mind.      Lord  Hardwicke  there  entered  into 
ii  discnssion  of  the  point ;    and  the  clear  result  from  what  Lord  Hard- 
wicke said,  was   that  mere  lacheSf  mere  neglect  to  demand  the  interest  from  the      [  293   ] 
fttmni  for  Itfe,  shotdd  not  ftrejudice  the  demand  6f(he  incunnbrancer  agi/iinst  the  re^ 
musdcr-mair,  leaving  the  question  open  whether  any  thing  beyond  mere  laches 
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lUceh^r,  wk/n  tfce  ^atate  himself:  but  if  he  does  not,  the  Coutt.of 

has  often  appointed  a  receiver  to  keep  down  the  interest,  which 

could  have  that  effect.    There  were  cases  Lord  Redesdale  thought  from  which 
it  might  clearly  be  inferred,  that  unfair  condnct  wonld  ha?e  that  effect ;  and 
Betrtham  ▼.  Haincaurit  nbi  sopra,  was  one  where  the  decision  of  the  court  mast 
have   proceeded  on  the   ground,  that  the  conduct  of  the  first  mortga^ 
amounted  to  more  than  mere  laches.    So  it  was  to  be  inferred  from  Ckapmam 
V.  Tamur,  Copping  v.  Cole,  and  MuUer  v.  StepheM^  8  Ca.  in  Cb.  207,  (which 
last  by  the  way  is  not  in  point)  that  act<i  of  a  mortgagee,  favorable  to  tlie 
mortgagor  and  prejadical  to  subsequent  incnmbrancers,  might  deprive  him  of 
the  right  lie  would  otherwise  have  to  charge  the  arrear  of  interest  doe  to 
him  against  the  estate.    However,  in  all  these  cases  there  was  something  of 
contrivance,  some  positive  misconduct  to  warrant  the  deciaon ;  but  in  the 
case  before  the  court  (JUfius  v.  Sw\fi)  there  was  nothing  but  mere  laches.    His 
Lordship  then  went  into  a  minute  detail  of  circumstances,  which  be  said 
proved,  that  if  there  was  any  neglect  on  the  part  of  the  hospital,  there  was 
also  clear  evidence  of  laches  in  other  matters  of  the  same  transaction  against 
the  persons  who  claimed  to  be  exempt  from  the  payment  of  tiie  arrearages ; 
and  Lord  Redesdale  concluded  by  observing,  that  taking  the  whole  case  into 
consicleration,   he  thought  he  could  not  deprive  the  hospital  of  the  arrear 
of  interest,  except  so  far  as  by  their  own  acts  they  had  deprived  themselves 
of  the  arrears  due  prior  to  the  year  1735. 

StOKU  latr.  In  Roe  v.  Pogvtn^  nbi  supra,  a  petition  was  presented  stating  transactions 

IMm  casern       f^^  upwards  of  sixty  years,  and  praying  various  relief.    Sir  Thomas  Plumer, 

Vice-Chancellor,  doubted  the  propriety  pf  bringing  the  question  befbre  the 
court  on  a  petition;  but  in  the  course  of  his  judgment  expressed  his  opinion 
to  be,  that  an  incumbrancer  on  an  estate  will  be  entitled  to  arrears  of  inte- 
rest in  respect  of  his  incumbrance,  i^d  to  charge  the  estate  with  the  same. 
as  against  a  remainder-man,  though  there  might  have  been  neglect  or  Uches 
on  his  part  in  not  making  for  many  years  a  claim  of  inte^st  against  the  tenant 
for  life ;  aqd  cited  Loftus  v.  Swift^  nbi  supra. 

Arreetn  wswer*      It  is  further  observable,  that  if  a  tenau^  for  l(fe  omit  to  p(ay  the  interest 
^  ^t      ^  regularly,  and  dies,  leaving  an  arrear  unpaid,  his  assets  will  be  answerable 

far  life,  to  the  next  remainder-inan  for  such  deQciency,  infra,  311.  993,  ta  notU.    And 

if  there  be  a  tepant  for  life  with  remainder  to  B.  for  life,  with  remainder  to 
C.  in  tail,  with  remainders  over,  and  the  first  tenant  for  life  neglects  to  pay 
the  interest  of  incumbrances,  and  dies,  leaving  B.  surviving,  the  rents  and 
profits  of  the  esti^te  in  the  bauds  of  B.  must  be  applied  in  reduction  of  the 
^  interest  accruing  prior  as  well  as  subsequently  to  the  co^imencement  of  his 

estate,  Penrkifn  v.  Hvgke$y  5  Ves.  106,  107.  Tntcey  v.  Berrfordy  f  Bro.  C.  C* 
1S8.  Infra,  9ft ;  and  B.  will  be  left  to  recover  over  as  he  can  against  the 
/  assets  of  the  preceding  tenant  for  life,  according  to  the  rule  laid  down  in  , 

Finck  V.  Finchy  l  Ves.  jun.  535. 

Mortgagee  fi¥T'      Lastly,  it  is  observable,  that  if  a  mortgagee  permit  the  tenant  for  life  to 

cAosiJi^  J(^€  es-  ,^Q  jji  arrear  for  the  interest,  and  afterwards  purchases  the  estate  for  life,^ 

tatey  hable  i9  '^  . 

arreatt*  ^^^  takes  possession  under  that  purchase,  he  will  be  bound  to  apply  the  sur* 

plus  rents  and  profits  beyond  the  current  interest,  in  discharge  of  the  arrear^ 
for  if  he  had  entered  as  mortgagee^  the  surplus  rents  and  profits  would  ba^'^.. 
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tM  court  wilVnot  in  general  do,  unless  where  the  prior  inort-*'  . 
gagee  will  not  enter  (e)  :  but  if  he  does  not  take  that  remedy. 
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been  ckarly  Applicable  in  dlsclmrge  of  the  arrears ;  and  it  would  be  bequit- 
able  to  allow  him  to  prejudice  the  rights  of  the  reversioner  by  entering  as  a 
purchaser.  Penrhyn  v.  Hughes,  nbi  snpra.  The  decree  in  that  case  was,  that  , 
an  account  shonld  be  talsen  6f  principal,  interest,  and  costs,  and  of  the  rents 
and  pro6t8  received  by  the  mortgagee  since  his  entry  into  possession  as  as- 
signee of  the  tenant  for  life,  which  rents  and  profits  were  to  be  applied  first 
in  payment  nf  the  interest  which  accrued  due  subsequently  to  his  entering  into 
possession ;  and  in  the  next  place  so  far  as  they  would  extend  in  satisfaction 
of  the  preceding  arrears.    ' 

See  further  as  to  the  persons  who  are  bound  to  lieep  dowi)  the  interest  on 
incumbrances,  post,  9?0^  1,  et  seq.  And  as  to  applications  to  the  court  by 
fhe  remainder-man  to  put  a  receiver  on  the  tenant  for  life,  see  next  note|. 
particularly  Sect  VI« 

Of  Rbcbivbrs**  ,      [  g94*  ] 

<£),  It  is  intended  ip  this  note  tp  take  a  connected  view  of  the  appointment,  Suigect  and 
powef ,  and  office  of  a  receiver,  with  other  matters  relating  thereto.    The  []^^'"^"^  ^ 
following  olMervations  are  relevant  to  a  receiver  appointed  by  tlie  eonrt  tmiy) 
and  not  to  a  receiver  appointed  by  the  parties.    The  deed  of  appointment  is 
the  rule  by  which  the  la/tter  jnnst  act,  and  not  the  mles  which  courts  of  equity 
adoi^t  for  the  regulation  .of  their  pa^n  officenu    The  receivenhip .  deed  there- 
fore should  be  perspicuously  worded,  and  ample  powers  conferred  on  the 
person  appointed.    A  form  of  this  deed  will  be  found  in  the  Third  Vo-- 
lame,  where   also    some    additional  observations   on  tlie  economy  of  the 
instrument  will  be  introdloeed  in  tlie  notes.  >  The  arrangement,  nnder  which: 
it  is  proposed  to  treat  this  subject,  is  to  consider,  I.  The  general  character  of 
a  receiver.    II.  The  mode  in  which,  and  the  time  wben^  he  is  and  may  be 
appointed.    III.  Who  may  be  a  receiver.    lY.  What  security  he  will  be  re-' 
quired  to  give  for  the  due  performance  of  his  office.    V.  The  cases  In  which 
a  second  mortgagee  may  have  a  reeeiyer'appointed  on  the  first  incnmbrancer. 
YI.  When  a  remainder-man  may  move  for  the  appointment  of  a  teceiver  on' 
the  tenant  fbr  life.    VII.  When  an  order  for  a  receiver  will  he  granted  on 
the  motion  of  one  tenant  in  common  against  his  companion  in  possession*. 
VIII.  Other  instances  of  his  appointmenU     IX.  The  power,  and  doty  of  a 
receiver,  ist  in  laying  out  money;  2d.  in  letting  the  premises ;•  Sd.  in  dis-' 
training  for  rent ;  and,  4th.  m  bringing  and  defending  ejectments.    X«  The 
tinie  ai|d  mode  of  the  receiver's  accounting.    %1,  His  salary  and  allowance.^ 
XII.  The  consequence  of  his  losses  and  embeaslements,  and  herein  of  hia. 
indemnification.    XIII,  The  mode  of  his  discharge.    And,  XIV.  The  power 
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*  The  Editor  trusts  tliat  the  insertion  of  the  following  long  and  apparently 
nncalled-for  note  liere^  will  find  an  ample  apology  in  the  fVeqnent  recurrence 
of  the  subject  of  it  in  practice,  and  in  the  numerous  collection  of  authorities 
which  it  contains.  The  doctrine  of  receivership  is  intimatfly  connected  with 
moiTtgage transactions;  and  the  ensuing  epitome  embraces  many  cases  not  tq 
b|9ibcui4  in  the  equity  text  books.  •  .         •     ' 
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to  [die  suVaequeni  mortgagee]  dbaU  not  ledeem  without  paying 
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Rbchtbb.     and  office  of  a  oonsignee  of  colonial  estatef ,  who  is  in  the  character  of  a 
recei?er. 
RttHter^  whai      I.  A  receiver  is  an  indifferent  person  appointed  by  the  Court  of  Chanoeiy 
«M  irae  M  M»  ^  receive  the  rents  and  profits  of  land  or  other  thing  in  question  pending  a 

snity  where  it  does  not  seem  reasonable  to  the  conrt  that  the  parties  themselves 
should  be  in  receipt  of  the  rents.  And  he  is  to  account  for  such  his  receipt 
when  the  court  shall  require  hun :  and  to  secure  his  doing  so^  ha  Is  commonlj 
ordered  to  enter  into  a  recognisance  with  two  or  more  snretieSi  in  such  a  sma 
as  the  court  shall  direct.  Prac.  Reg.  Ch.  299.  3  Atk.  S37«  A  receiver  is 
truly  and  properly  the  hand  of  the  court.  He  will  therefore  be  put  in  pos- 
session in  a  summary  way.  The  court  will  order  the  tenants  to  attorn  to  him ; 
and,  if  necessary,  grant  him  a  writ  of  assistance,  without  first  awarding  aa 
ibjunction,  which  is,  in  other  cases,  the  usual  process*  Per  Ijord  Parker, 
3  Cox  P.  Wms.  3T9,  n.  (C).  The  power  of  appointing  a  receiver  is  a  dls- 
cretimiary  power  exercised  by  the  court,  and  does  not  affect  the  rights  of  the 
paitias.  Skip  v.  Hatmaod^  3  Atk.  564.  t  Atk.  15.  Shttry  v.  darter^  3  P. 
Wits.  3f  9*  The  receiver  is,  as  between  the  parties  to  the  suit,  to  be  consi- 
dered as  app6iiited  ikma  the  date  of  the  order  of  reference  to  the  Master; 
aad  afttt  the  dale  tf  that  <^er  Ike  owner  of  the  equity  of  redemptf on  is  not 
at  liberty  ti>  exercise  any  right  of  ownership  on  the  estate  as  to  cut  timber 
or  otfaetwise,  without  the  anthority  of  the  court    Tattfidd  v.  HM <m,  f  Sfan. 

M^de  qf  Hs        -  II 1.  The  Inode  of  appointing  a  receiver  is  by  motion  to  the  Lord  Chan* 
sfPpouilmeN^      eellor  for  a  reference  to  the  Master  to  appoint  a  proper  person  to  be  receiver 

of  the  rents  and  profits  of  the  estate.    The  court  acquiescing  in  the  motion, 

makes  an  Order  directing  the  Master  to  appoint  a  proper  person  accordingiyy 

and  to  allow  him  a  sfihny,  he  fint  giving  security,  &c.    The  tenant  for  life, 

if  any,  is  then  ordered  to  defiver  up  possession  of  the  estates  to  the  receiver, 

and  the  tenants  are  Creeled  to  attorn  and  pay  their  rents  to  the  receiver, 

who  is  to  be  at  liberty  to  let  the  premhies  with  the  approbation  of  the  Master. 

The  Masur  is  ordered  to  inquire  what  incumbrances  afilect  the  estate,  aad 

of  their  priorities  $  aad  the  recdver  is  then  directed,  out  of  the  rcints  and 

annual  proceeds  of  the  estate,  to  pay  the  interest  of  the  incumbrances  ac« 

oordlng  to  the  priorities  thus-  ascertained ;  and  to  pay  the  balances  reported 

doe  from  him  into  the  bank,  with  the  privity  of  the  accountant-general  of 

the  Coart  of  Chahceky,  to  the  credit  of  the  cause  subsisting  between  the  par* 

I  295  ]      ^^i  sttbjecf  to  tte  further  order  of  the  conrt.    Other  directions  are  tbea 

tfdded  to  meet  th^  circumstances  of  the  case. 

Fmomitfpei^      ^^  ^*  ^^  reference  Is  to  the  Maiter  to  appoint  a  proper  person  to  be  re- 

soM  lo  As  re-      ceiver.    A  proposal  of  some  person  is  then  made  to  him,  usually  by  the  owner 

^m  auufe.        ^^  ^®  esttiie^    But  it  is  an  indulgence  in  a  mortgagee  to  suffer  the  bvasr  of 

the  estate  to  propose  a  receiver,  and  he  is  not  bound  to  do  it;  if,  tfaerifo^ 
the  mortgagee  propose  one  person,  and  the  mortgagor  another,  the  prepsssf 
of  the  former  wUl  be  preferred.  WWomm  v.  FTtMoms,  3  Ves.  689.  The  V^ 
Ij^osal  cannot  be  made  by  a  stranger^  2  Madd*  Rep^  M9 ;  for  in  all  Uie  €^ 
that  have  occurred,  it  has  been  made  by  a,  party  interested*    This  pMip^ 


THB  Bovmr  or  redbuptiok,  d9&it 

dial  wHteix:  and  though  a  mortgaged  often  BoSEsrs  the  anresf 


the  Master  may  approve  or  reject  In  formiog  his  judgment  he  is  said  to  be  Rbgbitbiu 
mncfa  tnflnenced  by  the  approbatton  of  a  maji]irlty'of  the  parfiea  partkalarly 
interested  in  the  appointment.  1  Turn.  Sc  Yen.  Prac.  148.  If  he  disapproves 
of  the  proposal,  and  the  parties  are  not  satisfied,  they  may  apply  to  die 
Chancellor,  who  will  direct  the  Master  to  state  his  reasons  for  rejecting  the 
receiver.  But  when  the  Master  has  approved  of  one  or  two  persons  proposedi 
the  conrt  will  not  disturb  bis  choice,  unless  the  person  chosen  be  shewn  to  be 
mfit  or  improper,  or  unless  there  be  a  personal  objection  to  the  man.  And 
In  ao  case  will  the  court  enter  into  a  comparison  of  the  more  or  less  fitness  of 
the  competitors,  nor  into  small  discussions  as  to  who  shall  be  the  receiver  and 
have  the  allowance.  Aitorney-General  v.  Day,  8  Madd*  Rep.  253.  Thowua 
▼•  Dttwkinj  3  Bro«.C.  C.  507.  8,  C.  1  Ves.  jnn.  45t.  Creuxe  v.  Biah&p  of  Lon- 
don, S  Bro.  C.  C.  S5t.  Gmitmd  v.  Garland,  t  Ves.  jan.  137.  BowerAwnk  v. 
iMaueoMy  3  Ves.  164.  WtUoMi  v.  WmiamM^  lb.  588.  Thorpe  v.  Thoifey  It  Ves. 
517.  EggitUim  V.  FloreU,  stated  from  MS.  8  Madd.  Rep.  853.  But  note,  that 
exceptions  to  the  appointment  of  a  receiver  may  be  taken  by  petttion.  Mnt^ 
▼.  WUUMMy  6  Ves.  459. 

II  3.  In  AUamey-Generta  v.  Dcy,  ubi  supra,  it  was  made  a  qnestion  by  the  Pcriiet  negUH* 
Vice-chancellor,  whether,  if  the  parties  neglect  to  propose  a  receiver,  the  jSjJl  JJ]2^ 
Master  may  appoint  one  himself;  or  whether  an  application  must  not  rather  jiojaf  receiver* 
be  made  to  the  court  ?    His  Honor  inclined  to  the  latter  opinion,  but  would 
not  decide  the  qnestion  then,  nor  say  that  the  Master  could  not  in  any  caae 
appoint  a  receiver :  but,  in  the  case  before  the  court,  tlie  neglect  of  the  par* 
ties  was  accounted  for ;  and  the  Master  was  thereupon  directed  to  review  hit 
report,  and  to  entertain  the  proposal  of  a  receiver  made  by  the  parties^  whlebK 
in  effect,  annulled  the  appointment  made  by  the  Master  in  the  interval. 

II  4.  The  court  hiM,  at  all  times,  evinced  a  great  reluctance  in  controuKng  Bf^tUi^M  ^ 
the  Master's  approbation  and  appomtment  of  a  receiver,  without  a  special  i^^'^jjj  ^  ^^^ 
case,    ilium.  3  Ves.  515.    There  most  of  necessity  be  a  degree  of  discretion  j|^ct(ij^|<oiijidf« 
confided  in  ofiicers  appointed  for  the  management  of  concerns,  full  of  detail 
and   complicated  circumstances ;  and  those  who  impeach  the  judgment  of 
those  ofiicers  upon  such  points,  must  shew  a.  reason  for  the  esception.    Lord 
Alvanley  therefore  in  Bowersbank  v.  ColasseaUy  ubi  supra,  states  trnly,  that 
tlie  judgment  of  the  Master  is  not  to  be  disturbed,  only  upon  special  groumdB 
wtd  a  strong  case^  to  shew  that  the  person  appointed  ought  not  to  be  the 
receiver.    Et  vide  Thorpe  v.  Thorpe^  IS  Ves.  380. 

II  5.  When  it  is  said  that  a  receiver  nu^  be  appointed  on  notioni  it  must  MoHom  for  re* 

be  understood  to  be  a  motion  in  a  cause;  for  there  is  not  any  uMtance,  ex-  ^f*<^t  at  nM 

itme  H  MM  M 
cept  in  the  case  of  idiots  and  lunatics  (1  Atk.  578)^  of  a  receiver  betng  ap-  ^ade. 

pointed  where  there  is  no  bill  filed.  Anon.  1  Atk.  469.  Mountfsri  Ex  pcrle, 
15  Ves.  445.  Sed  vide  Pitcher  v.  UeHer,  8  Dick.  580,  cmM.  So  it  was  said 
in  fVhiffleki  Ex  parle^  8  Atk.  315,  that  the  court  had  not  a  jurisdiction  to 
appoint  a  receiver,  nnless  a  cause  were  depending*  But  iamiedlately  after 
a  bill  has  been  filed  a  motkm  may  be  made,  and  the  court  will  grant  a  refer- 
ence according  to  circumstances.  Thus,  in  Htrgoain  v.  Baeehj,  IS  Ves.  105, 
a  receiver  was  appomted  on  a  notion,  before  the  hewrkig  of  the  causci  agaiflit  Before  htaring. 


} 
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a  person  haying  the  legal  and  befieficial  estate  upon  a  strong  ground  of  sns* 
picien  of  abused  donfidtoce,  arising  on  the  answer  t  and  in  Metcalfe  ▼•  Pal- 
tertoftf  i  Ves.  &  B.  180,  and  Brodie  t.  Barry ,  S  Meriv.  695.    S.  C.  S  Vea.  it 
B.'36. 127,  a  receiver  was  appointed  brfore  onsircr.    But  in  another  case  the 
Chancellor  woold  not  appoint  a  receiver  against  the  legal  estate  before  the 
Aetfriivg  of  the  cause,  although  affidavits  were  put  in  swearing  the   truth  of 
certain  facts  alleged  in  the  bill.    The  Chancellor  said  the  court  always  re- 
luctantly interfered  against  tlie  legal  title,  and  only  in  a  case  of  fraud  (clearly 
proved)  and  of  imminent  danger.    Lloyd  V.  Paasvugham,  3  Meriv.  697,    £t 
▼ide  5.  C.  16  Ves.  69.    Yawn  v.  Bomett^  t  Bro.  C.  C.  158.    Middleton  v.  Dode- 
weUy  13  Ves.  966*    Scot  v.  Becker,   4  Price,  346.    Duckuwrlh  ▼.   Tn^ord,' 
18  Ves.  288 ;  and  Magnire  v.  AlUn,  1  Ball  &  Bea.  75 ;  and  references  in  note, 
p.  76:    Lord  Erskine,  however,  in  a  case  which  occurred  previously  to  that 
of  Uoyd  V.  Pasringkamy  ubi  supra,  appointed  a  receiver  brfore  antufer,  upon 
affidavits  of  misapplication  and  danger  to  the  properly  in  the  hands  of  an 
executor.    The  co-executors  were  consenting  to  the  order,  which  made  a 
material  feature  in  the  case.    Hi^  Lordship  acknowledged  the  general  prin- 
ciple; and  .said,  that  to  induce  the  court  to  interfere,  especially  before  an- 
swer, a  strong  special  ground  must  be  made  out.    In  the  case  before  the 
court,  the  property  was  in  danger  from  insolvency  existing  or  expected ;  and 
though  the  administration  vras  not  to  be  taken  from  an  executor  upon  slight 
grounds,  yet  his  Lordship  said  he  must  make  the  order  fbr  a  rec^iyer  in  that 
ease.    13  Ves.  269. 

II  6.  A  motion  for  a  receiver  may  be  made  qfter  a  decree,  though  not  prayed 
forbythebiUf  but  it  is  at  the  option  of  the  court  whether  it  will  be  then 
granted.    See  Cooke  v.  Gwynn^  3  Atk.  690.    And  note,  that  a  motion  for  a 

« 

receiver  cannot  be  made  ex  parte;  notice  of  motion  must  always  be  given, 
f  Madd.  Ch.  t3t.  An  application  for  an  injunction  and  the  appointment  of 
a  recdver  should  be  made  the  subject  of  two  successive  motions,  Lducton  v« 
Morgan,  1  Price,  303 ;  but  it  may  be  made  hi  the  alternative,  as,  that  the 
injunction  might  be  dissolved,  or  a  receiver  appointed.  JPrtc«  v.  JViUiame, 
1  Ves.  jun.  401.  A  receiver  maybe  appointed  of  an  undivided  part  of  an 
estate.  Cahert  v.  Adame,  and  Evelyn  v.  Evelyn,  i  Dick.  478.  800.  (Sed  vide 
what  is  said  of  these  cases  in  Sect.  vii.  infra.)  Street  y«  Anderton,  4  Bro. 
C.  C«  414.  But  a  receiver  cannot  be  appointed  without  the  mortgagee's  being 
befbre  the  court,  if  a  mortgage  appear  on  the  face  of  the  pleadings.  Price 
V.  WUUame,  Coop.  31.  eed  quere  this  case;  and  see  Datmer  t.  Dashw^f 
Sect.  V  4.  infra. 

III  1.  It  is  no  objection  to  a  receiver  that  he  is  a  practising  barrister;  but 
the  solicitor  in  the  cause  cannot  be  a  receiver.  Garland  v.  Garland,  t  Ves. 
jun.  137.  Wilkina  v.  WiUiame,  3  Ves.  588«  Lewie  ▼.  Morgan,  5  Price,  4f ; 
nor  can  the  receiver-general  of  tlie  county ;  for  he  having,  as  such,  giv^ 
secnrity  to  tlie  crown,  if  he  were  to  become  indebted,  the  crown  might,  by 
its  prcroji^ative,  sweep  away  all  the  property^  Attorney-General  v<  Day,  t  Mftdo« 


TBB  saottY  OP  RBDaHPTIOlC.  S97 

A  subsequent  incumbrancer  may  redeem  a  former  one  (i).  StthMntuent  in- 
And  Fbere  there  wasa  mortgage,  and  the  mortgagor  after*  redeem^  and 

f         that,^^/ore- 
(*)  Fefl  V.  Btmtm,  infra*  [408.  et  Wdc  f  Bro.  Ch.  Ca.276— £|i.]  ^^^^f^l^ 


Rep.  254;  nor  can  a  peer  be  a  receiter,  Aiivnte^'GentnA  t.  Gtt^  %  Yes.  9£  B.      Rbcbitbr. 

t08.    Puilse  Exparte^  t  Merl?.  45i ;  nor  the  next  friend  of  an  infant,  Stame^v. 

Wi8harty  t  Madd.  Rep.  64 ;  nor  a  trustee,  Awm,  3  Yes.  515.    Jolland  ats. 

■  ,  SYes.  r«;  bat  it  seems  no  objection  to  a  receiver,  that  be  is  a 

trnstee  to  preserre  contingent  remainders ;  or  that  he  is  a  tmstee  with  powers 

of  sale  and  exchange ;  but  if  he  has  power  to  lease,  he  will  not  lie  appointed. 

JSMoa  v.  Jone$^  15  Yes.  584.    If  a  trustee  be  appointed,  he  will  not  be  allowed 

any  emohmient,  unless  no  other  person  can  be  procured  who  will  act  with 

equal  advantage  to  the  estate.    Sykes  v.  HtutingSy  It  Yes.  563.    The  being  a 

member  of  parliament  or  a  relation  to  any  of  the  parties,  or  being  resident 

at  a  distance  from  the  estate,-  are  not  of  themselves  absolute  disqualifications, 

bnt  they  are  circumstances  which  will  be!  considerably  regarded.    Wynm'  ▼• 

Lard  Newhonmgk,  15  Yes.  283. 

Ill  t.  It  is  a  general  rule,  founded  on  the  jealousy  which  courts  entertain  Mortgagee  mn- 
at  Ihe  interference  of  the  mortgagee  with  the  esUte,  that  if  he  be  in  posses-  **/. ^  rei^ver 

with    CJBOlU'' 

rion,  and  receives  the  rents,  he  shall  be  allowed  nothing  for  his  trouble.  „|^^  ^  j^^ 
Bomithon  v.  Hockmarey  1  Yem.  316.    Freiu^  v.  Barinif  2  Atk.   120.    Sd  in  may  |wy  6atij^ 
Chaimers  y.  CMdwin  it  was  held,  that  a  mortgagee  cannot  have  profit  by  way 
of  commission  for  receiving  the  produce  of  the  mortgagor's  interest.   1  Smith's 
Rep.  252.    But  if  the  estate  lie  at  such  a  distance  from  tlie  place  of  his  re*  - 
■Idence  as  that  he  must  necessarily  have  employed  a  bailiff,  if  thd  property 
had  been  his  own,  lie  will  be  allowed  such  sums  as  he  actually  paid  to  a  bailiff, 
Per  Lord  Chancellor,  in  Godfrey  v.  WaUon^  3  Atk.  518.    In  Langst^ffe  v.     [  297  •  1 
Fempfdb,  10  Yes.  405,  it  was  stated  that  the  mortgagee  was  the  attorney  of  Aeemmt  opened 
the  mortgagor,  and  in  an  account  settled  between  them,  that  he'  had  charged  ^*  V^f  that 
a  poundage  for  having  received  the  rents,  in  which  respect  the*  account  was  charged  for  re* 
impeached.    The  Master  of  the  Rolls,  at  the  hearing  observed,  that  nothing  cewiag, 
was  to  be  considered  as  evidence  that  the  appointment  of  a  receiver  was  ne- 
cessary but  that  appointment  Itself;  and  the  court  took  the  circumstance,  that 
a  receiver  was  not  appointed  as  evidence  that  a  receiver  was  not  necessary. 
As  to  the  acquiescence,  the  situation  of  the  parties  as  attorney  and  client  pre- 
vented the  effect  of  that.    But  his  Honor  did  not  meaii  to  say  generally,  that 
Ignorance  of  the  law  would  open  an  account;  but,  as  between  these  parties, 
standing  in  the  relation  to  each  otiier  as  they  "did,  liberty,  he  thought,  mist 
be  given  to  surcharge  and  falsify,  which  was  ordered  accordingly. 

'    III  3*  In  a  case  which  occurred  at  common  law,  9.  lent  A.  a  sum  of  mo-  Mortgagee  mag 
ney,  and  secured  the  same  by  a  mortgage  of  certain  estates  in  C.    The  deed  receive  rente^ 
vrent  on  to  recite,  that  for  better  securing  the  mortgage  money,  it  had  been  ^^j^^  Mlarv  fw 
SLgreed  between  the  parties  tliat  B.  should  be  receiver  of  the  rents  of  the  t^ 
estates,  with  a  salary  of  40{.  a  year,  by  way  of  commission  money  for  his 
trouble  and  loss  of  time ;  and  B.  was  invested  with  the  power  and  ofllce  of 
receiver  at  the  stipulated  salary  accordingly.    This  was  held  to  be  a  clause 
^hich  enabled  B.  to  retain  usurious  interest.    But  Mr.  J.  Ashburst  (Buller'  aiad 
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GroM,  J«'8  Bf^eeing  with  him)  considered  it  competent  p  the  plaintiff  to 
appoint  the  defendant  receiver  of  the  rents ;  and  if  the  defendant  bad  mer^ 
received  the  rents  in  that  character,  the  transaction  wonld  hi^TC  been  p^t 
fectly  innocent  J  so  that  the  defendant  woold  not  liave  been  guilty  of  ni|Qi|[ 
i^  there  had  not  bee*  a  fpurtous  taking.  Scott  v.  Brest^  .ft  T.  R.  341,  cited  an4 
acknowledged  byLordEldon  in.  Chalmere  y,  Goldwin,  9Ves.  260.  |n  lika 
manner  Lord  Redesdale  observed  in  Carew.  v.  Johnattmef  3  Sch.  Scjj^i.  SOU 
that  the  mortgagee  vvas  not  entitled  to  charge  receiver's  fees  for  himself, 
thoiigh  he  might  if  he  actually  paid  a  receiver.  But  the  evidence  was,  th^t 
the  mortgagee  received  for  himself.  This,  therefore,  was  frandol^iyily  er- 
roneous, and  taking  an  advantage  'to  himself  which  a  moctgagee^bfod  no  right 
to  do.  £t  vide  Soatterwood  v.  Harrieeon^  Mose.  128.  And  'note,  the  Court  of 
Chancery  will  not  carry  an  agreement  between  the  mortgagor  fipd  mortg^get 
for  this  purpose  into  effect.    French  v.  Boron,  2  Atk.  ifO. 

Ill  4.  The  latest  case  on  this  point  is  that  of  i>a«ii  v.  l>«ii^,  .3  V«dd-  R^P" 
%7Qn  There  a  mortgagee  was  allowed  tlie  expence  of  a  receiver,  tbemorty 
gaged  property  consisth|g  of  small  houses  at  infiprior  rents,  and  Uie  rnort^ 
gagee  living  at  a  distance.  The  Vice-|dhancellor  observed  :-«^^  This  is  a  cast 
of  general  importance.  A  mortgagee  cfmnot  be  paid  as  a  receiver,  nor  cas 
he  genendly  and  universally,  when  he  taKes  possession,  appoint  i^  receiw^ 
Bfit  if  the  nature  of  the  estate  be  such  that  great  time  and  tronb9e.miMt  i^ 
aacrificed  in  the  r^peipt  of  the  rents,  be  may  appoint  a  recover.  Here  the 
morti^ee  resided  at  Dorking ;  and  the  mortgnged  property  was  of  such  a 
description  that  a  provident  owner  of  the  estate,  wiioae  time  was  of  value  1^ 
him,  wonld  probably  have  thought  it  right  to  appoint  a  receiver.  The 
truatee*s  residence  is  immaterial.  He  was  not  the  person  beneficially  entitled^ 
nor  the  person  to  receive  the  rents.  The  diarge,  Iherefoxe,  of  a  receiver 
daring  the  life  of  the  assignee  of  the  mortgage  must  be  allowed." 

IV.  The  course  of  the  court,  it  has  been  already  mentioned,  requires  a 
security  by  the  receiver,  and  two  sniieties  in  a  recogniaance.  The  taking  >* 
fsaignjnent  of  a  mortgage  belonging  to  the  receiver,  instead  of  pnrsaing  ^ 
usual  course  the  court,  has  been  considered  improper.*  Mead  v.  O^^'IV 
5  Atk.  237.  There  are  cases,,  however,  where  a  receiver  named  by  all  parties 
Interested,  has  been  appointed  on  his  ovm  recognisance  only,  as  in  CenaMee  m 
CariMe  v.  Lord  Bsnfcl«y,  Amb.  599.  5L  C.  1  Dick.  68.  If,  open  y^diog  ^ 
the  accounts,  there  appears  to  be  a  balance  due  to  the  receiver,  jasttce  rer 
qnires,  that  on  the  application  of  the  surety,  he  shall  be  indemnified  oat  of 
such  balance  in  what  payments  he  may  have  made  for  the  receiver;  and  im 
the  court  will  direct:  lor  the  receiver  is  an  officer  of  the  court,  and  the 
tnretyis  so  in  a  sense.     See  further  as  to  sureties,  Brett  r»VUe€f  16^^^ 


S99.    Gkmip  ▼•H«rriMoiiy  3  Veft  ^B.  155.    8iireti€S  for  ft  rcceWier  Are  .nil      Rbchtbh. 
aifdni^d  at  tbcir  reqnett,  Gr\gUh9  Y.  GrigUht,  S  Ves.  4009  ^nleis  t^ir 
office  is  at  ao  eBd,.and  their  accounts  are  finally  settled^  in  wliicli  c^seth^y 
inay  apply  by  petition  to  have  their  recognixantes  yacated    1  TanuA  V.ei^ 
Prac.159.    Prac.  Reg.  Cb.  S99. 

V  1.  A  second  mortgagee  cannot  in  general,  if  the  morljsagpr  be  .Uvin|^    WkM  ueimd 
have  a  receiver  appointed  without  the  consent  of  tlie  first  mor^(agee»  ,becanse  )[!^«>^^ic«r 
tbe  court  cannot,  prevent  the .  first  mortgagee  from  bringing  an  ^ejectment  ej^psialsd. 
against  tbe  receiver  as  soon  as  he  enters  into  possession.    PA^tpt  v.  JBis^p  ^f 
B^k  rnd  WeU$^  2DiclL.608«     PkUUpB  v.  AtHnsmi^  S  Bro.  C.  C.  274.     ^ed 
▼Ide. I>a2Micr  v.  Dat&ipood>  and  Bryan  v.  Cormtcik,  nbi  infra.  Sect  V.  4.  fpr  es^- 
ceptions;  bat  if  the  estate  be  in.possession  of  tbe  first  roortgageci  and  be.hf}» 
been  negligent  m  liis  accoontSf  and  cannot  swear  wliat  som  is  dncto-biflf, 
the  eonrty  at  tlie  instance  of  a  second  mortgagee,  will  appoint  a  receiver* 
CodrtJ^rton  ▼•  Porfccr,  16  Ves.  469.     But  the  court  is  very  Jealons  in  taking 
tlie  estate  from  the  first  incumbrancer;  and  therefore  if  a  mortgagee,  tlMUjigli 
he  cannot  state  with  any  great  precision,  what  som  is  due  to  him,  can  saqr»  npoa 
oath,  tiiat  he  believes  a  sum  of  money  is  doe,  and  that  his  mortgage  still  re- 
mains unsatisfied,  the  court  will  not  take  the  possession  firom  him,  even  for 
the  purpose  of  placing  it  in  the  hands  of  the  court ;  but  where  he  cannot 
say  a  shilling  is  due,  the  court  will  take  possession  of  the  estate ;  and  if  .  it  be 
a  colonial  estate,  will  appoint  a  consignee.    Qvorrett  v.  BeeWprd^  13  Ves..  377, 
dtug  and  approving  the  principle  laid,  down  fas  Ckmmbtn  v.  CMiiPta,  lepocte^ 
as  to  this  point,  1  Smith,  t5t.    If  there  is  anything  due,  the  court  cannojt  f^^^^"2[]|^^^ 
substitute  another  security  for  that  which  the.  mortgagee  b|M  contracted  for.  uteet  ojipiiai- 
In  a  late  determination,  Beracy  v.  SeweU^  1  Jac.  dc  Walk..  647,  thcLord  Ghai^-  ^ 
eellor,  confirming  what  he  laid  down  in  Bukford^*  cose,  said,  he  knewpf.np 
instance  where  the  court  bad  appointed  a  receiver  against  a-mortgagee  Jn 
possession,  unless  tbe  parties  making  the  application  would  p^y  hhn  ofi[;  .and 
pay  him  off  according  to  his  denmnd  as  he  stated  ithims!^.    He  could  not 
appoint  a  receWer  agauist  the  defendants,  unlesa  their  confession  was  :pM)* 
duced  that  they  were  paid  off,  or  their  refusal  to  accept  what  waa  dae.to 
them.    The.  rule  about  receivers  was  very  clear ;  {^  a  moa  Aos.  a  2^gat.aN|r^' 
g^gt,  ,&«  Anmol  htne  a  reeeiner  appwuted;  he  koi  nMing  io  do  hufitoi^ 
ponemon.    If  he  has  only  an  equitable  mortgage,  that  is,  if  there  is  %  prior 
mortgage,  then  if  the  prior  mortgagee  is  not  in  possession,  the  other  may 
have  a  receiver  without  prejudice  to  his  taUng  possession;  but  if  he  is  ii^poa* 
aession,  you  cannot  come  here  for  a  receiver,  yon  must  redeem  him ;  and  then 
in  taking  the  accounts  he  will  not  be  allowed  any  sums  that  he  may.have  paid 
over  to  the  mortgagor  after  notice  of  tlie  subsequent  incumbrance^    And  hie 
Lordship  said  he  remembered  a  case  where  it  was  much  discussed^  wbethef 
Ihe  court  would  appoint  a  receiver  when  it  appeared  by  the  bill  that  there  wsM  , 

a  prior  mortgagee  who  was  not  in  possession.    Lord  Eldon  had  a  note  of  that 
case  i  there  Lord  Thurlow  made  the-  appointment  without  prejudice  to  thp 


notice  to  the  nidrtigagor  theieof,  and  requested  hSm  to  aocejft  eft 
his  money,  which/  they  said,  they  were  ready  to  pay  to  him; 


RBCBiTBft.     fint  mortgagee's  taking  possession,  and  tliat  was  afterwards  followed  by  Lord 
Kenyon,  in  Phipp$  ¥•  Bish»p  ^  Baik  and  WettMy  nbi  snpra. 
Bfeci  rfUekeM      ▼  t.  Laches  in  the  first  mortgagee,  thongh  it  will  not  deprive  him  of  his 
til  fini  mmi"    \^^  estate,  will  torn  the  countenance  of  the  conrt  against  him  in  favor  of 

the  next  incombrancer.    Thns,  where  a  second  incnmbrancer  obtained  the 

appointment  of  a  receiver  and  a  decree  for  a  sale,  witlioat  making  the  first 

Incnmbrancer  a  party,  a  petition  by  the  latter  for  a  reference  to  ascertain 

priorities  was  refbsed,  on  the  ground  that  the  petitioner  had  commenced  a 

snit  for  the  same  purpose,  and  had  delayed  it;   hot  leave  was  given  him  to 

'  bring  an  ejectment.    BrwtkB  v.  Greatked,  1  Jac.  &  Walk.  178. 

Ijf.  Mortgagee  -    V  3.  It  seems  that  if  the  prior  mortgagee  refhse  to  tnke  possession  of  the 

iwttMjfffw  •         '^tate,  a  snbseqnent  mortgagee  may  insist  apon  a  receiver  being  appointed 

[  S99^  1     ^^^  directions  to  keep  down  the  interest;  and  Lord  Thnrlow  appointed  a 

Sd.  Mortgagee  'receiver  at  the  instance  of  one  of  the  mortgagors  to  keep  down  the  mortgage 

^moS^  t^   mterest,  unless  the  mortgagee  chose  to  take  possession,  atthongh  the  mort- 

receieer*  g<^r^®  opposied  the  application.     This,  his  Lordship  ordered  in  Newnum  v. 

'iVeinMafi,  where  a  receiver  was  appointed  in  the  place  of  negligent  trustees, 
'notwithstanding  the  mortgagee  opposed  the  appointment.  From  tlie  MSS.  of 
Xord  Colchester,  reported  in  Belt*s  edit,  of  Bro.  C.  C.  vol.  ii.  p.  91,  n.(7). 
Ctuee  where  re-  V  4.  As  a  general  rule,  it  has  been  stated,  supra,  Sect  V  1,  that  a  re^ 
moLMJ^!^  ceiver  will  not  be  appointed  without  the  consent  of  the  first  mortgagee.  The 
out  eoiueni  of  three  following  cases  are  either  exceptions  to  that  rule,  or  are  directly  op- 
Jbrtt  mortgagee,  posed  to  it.    The  latter  limb  of  the  alternative  is  most  probably  the  true  one, 

if  a  choice  between  them  must  be  made.    At  least  the  general  applicability 
of  the  doctrine  is  much  staggered  by  tlie  occurrence  of  these  decisions.    In 
Bryoii  ▼•  Cormtefc,  1  Cox  Ch.  Ca.  4ff ,  a  bill  was  filed  by  creditors  for  payment 
of  debta  out  of  real  estates  which  were  in  mortgage.    On  a  receiver  being 
moved  for,  an  objection  was  taken,  on  the  general  ground,  that  the  court 
never  appointed  a  receiver  of  a  mortgaged  estate  without  the  consent  of  the 
mortgagee.    The  Lord  Chancellor  asked  if  the  mortgagees  were  in  |>os8es8ion  ? 
and  it  appearing  tiiat  they  were  not,  his  Lordship  said  he  could  see  no  reason 
if  the  mortgagee  had  not  thought  proper  to  take  possession,  why  the  court 
'should  not  put  a  receiver  on  the  estate,  so  as  that  it  should  K>e  without  pre- 
judice to  the  mortgagee's  right  to  obtain  the  possession ;  and  his  Lordkhip 
'ordered  a  receiver  to  be  appointed  accordingly.— In  Daimer  t.  Datkwoody 
f  Cox  Ch.  Ca.  S78,  A.  having  charged  his  estate  with  mortgages  and  other 
>  incumbrances  to  a  very  large  amount,  appointed  B.  to  be  his  steward  or  re- 
ceiver of  all  his  estates,  with  Terbal  directions  to  pay  interest  to  the  mort- 
gagees, land  to  pay  over  the  surplus  of  the  rents  to  himself.    On  making  a 
-fifth  mortgage,  A.  by  deed,  appointed  Bi.  receiver  of  the  estates  comprised 
in  diat  mortgage,  in  trust,  to  keep  down  the  interest  of  that  mortgage,  and 
to  pay  over  the  residue  of  the  rente  to  himself.     A.  afterwards  granted 
several  annuities,  which  he   charged  on  all  the   mortgaged  premises,   an<l 
demised  the  same  to  a  trustee  for  securing  the  said  annuities  in  manner 
thereto  mentioned,  and  subject  thereto,  to  permit  A.  to  receive  the  surpkis 
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■loniet  or  rents  for  his  own  benefit.    At  the  time  of  granting  these  annaities,    Recciybb* 

A.  represented  the  estates  to  be  free  from  all  incumbrances.    On  ^a  bill  filed 

by  the  annnkants  against  A.  and  B.  (witbont  making  any  other  prior  incum'- 

branoers  parties)  the  .conrt  restrained  B.  from  pay  big  over  any  part  of  the 

rents  to  A.  and  app^nted  a  receUoer  witbont  prejudice  to  the  prior  mortgagee's 

taking  possession.     T^e  Master  of  the  Rolls,  in  delivering   his  judgment, 

observed,  that  if  a  first  mortgagee  were  in  possession,  the  court  would  not 

snrely  prevent  his  paying  over  the  surplus  rents  to  the  mortgagor  instead  of 

to  the  second  mortgagee,  though  the  first  mortgagee,  if  he  thought  proper, 

aught  keep  it  in  discharge,  of  his  principal,    llien.  If  the  first  mortgagee 

wopld  not  take  possession,  why  was  not  this  court  to  give  the  surplus  rents 

to  the  second  mortgagee?    And  ii  never  eonld  be  neeestary  is  nuke  the  first 

muHgageee  ptrtiee  U  eneh  a  sail.  .  It  was  every  day's  practice  to  put  receivers 

upon,  infant's  estates  which  are  la  mortgage,  nfUhemt  kamng  the  martgngeea    . 

A^ors  the  coMr<w-*So,  in  a  late  c^e  {Norway  v.  Rowy  19  Ves.  153),  the  present.  jffarlgogeeM  as- 

I«ord  Chancellor  stated  himself  to  be  of  opinion,  that  taking  care  the  mort-  thing  to  do  with 

Sagees.  had  no  legal  titte  set  up  agauist  them,  they  had  nothing  to  dowUh  a  ^^^^  iTthdr 

mtfUom  Jot  a  receioer.     They  might  enter  as  mortgagees.     The  appointment  Ugal  title  wot 

of  a  receiver  would  not  prejudice  that  right ;  and  the  constant  habit  of  the  eMdaagr^ved. 

court,  upon  sach  amotioD,  was  not  to  look  at  mortgagees  farther  than  to  take 

car0  that,  they  were  not  prejudicedr    . 

•    And  it  seems  now  to  be  a4opted  as  a  general  rule,  that  as  between  a  second  Seoofod  mort- 

and  third  incumbrancer,  a  receiver  will  be  appointed  at  the  instance  of  a  f^'^^  J^ 

second  incumbrancer,  .although  the  third  incumbrancer  has  obtained  posses-  -painted  againoi 

siqA.  .This  was  laid  down  as  between  incumbrancers  of  a  rectory.  <'  Where  a  « *^  ^  P*^' 

creditor  of  a  dergymah,"  said  the  present  Lord  Chancellor,  ''  seeks  to  obtain 

fiayment  -of  his  debt  by  judgment  and  sequestration,  he  Is,  in-  the  contemplation 

«f  this  court,  in  the  same  state  as  any  otlier  creditor  who  has  taken  out  ex-' 

iccution,  and  a  creditor  having  taken  out  execution,  cannot  hold  property 

against  an  estate  created  prior  to  his  debt    If  by  elegiif  one  creditor  is  In 

jpoascfsion  of  one  moiety,  and  another  creditor  of  another  moiety,  that  is 

-good  against  the  creditor ;  but  if  there  Is  an  antecedent  estate,  by  virtue  of 

ivfaicii  an  ^ectment  may  be  brought,  it  does  not  appear  that  against  the 

*«state  the  creditors  can  hold."    In  the  case  before  his  Lordship,  the  plalntiflf 

coald  ncit  suoeeed  in  an  ejectment,  because  there  was  a  prior  estate  which 

aright  have  been  set  op  against  him ;  but  though  a  second  incumbrancer,  yet 

-being  prior  to  the  creditor  who  had  taken  out  sequestration,  it  appeared  to 

iLord  Eldon  that  be  was  entitled  to  a  receiver.    WkUe  v.  Peterborongh{Biihop)y 

S  Swanst.  109.    In  lact  the  court  will  not  allow  a  prior  Incumbrancer  to  object  ff  first  mort^ 

to  the  court's  appointhig  a  receiver,  by  any  thing  short  of  a  personal  assertion  ^<^^  ^i^tljl 

of « his  legal  right  and  a  taking  possessloh  himself.    SUtor  v.  Norwieh{Bishop)y  ^^^. 

^Swanst  lU.  ■      / 

It  remains  to  be  noticed,  that  on  a  motion  for  a  receiver  against  a  mort- 
gagee, who  InslBted  by  bis  answer  that  he  had  not  been  fully  paid,  the  court 
would  not  try,  by  aflMavits,  the  question,  whether  any  balance  was  due  to  him 

Vol.  I.  DD 


299  b  CRAPk  XI.  WHO  MAT  et AIM 

himwidiin  a  fdrtnig^t*    It  was  in  proof  that  no.  motiay  Wm 

Rbcbitbr.  or  not,  Rewe  ▼•  fVopd^  f  Jac«  4r  Walk.  557.  In  tlu8  case  a  motioii  for  tbe  ap- 
pointment of  a  receiver  npon  a  mortgagee  of  mines,  vrlio  had  beeome  a  partner 
by  parchasing  sbares  in  tfaera»  npon  tbe  ground  of  mismanagement,  and  ez' 
eluding  the  mortgagor  fyt  interference,  was  refused ;  the  parties  having  re- 
gulated their  rights  by  subsequent  agreement,  and  the  mortgagee  not 
admitting  that  his  mortgage  was  satisfied ;  and  it  was  said  that  the  rights 
and  duties  of  a  person  in  that  situation,  were  not  to  be  governed  solely  by 
principles  applicable  to  one  who  stands  simply  hi  the  character  of  a  mortgagee 
Imt  he  wiU  he  or  partner,  and  that  if  a  first  mortgagee  in  possession  can  in  any  ease  be 

M^SMfrnwniT""  ^^P"^^  ^^  ^*^  possession  on  the  ground  of  mismanagement,  It  must  be  a 

mismanagetnent  of  a  dear  and  spedfied  nature.  Rove  ▼•  fVoodf  S  Jac.  is 
Walk.  553. 
Vwier-miortga*  V  5.  Where  a  second  mortgagee,  who  had  sold  part  of  his  mortgage  to  tbe 
gee,  being  te-  tenant  in  possession  of  part  of  the  premises,  applied  for  a  reedver,  the  tenant 
sioR  e&M^tlb'  ^  possessi<m  objected,  on  the  ground  that  the  rent,  which  he  was  to  pay,  was 
ject  to  apptfuU*  just  equal  to  the  interest  he  was  entitled  to  feceive  on  his  share  of  the  mooey 
meui  qfreeeiver.  ^hie  on  the  mortgage,  and  that  dierefore  it  would  but  increase  the  ezpence  by 
s  his  paying  into  court,  as  rent,  what  he  must  recdve  back  as  Interest.    But 

the  Barons  of  the  Exchequer  thought  that  the  defendant  could  not  i^e  his 

r  300  1       ^^®  characters  of  mortgagee  and  tenant,  and  that  his  possession  being  as  te* 

nant^  could  not  be  set  up  agakist  the  other  mortgagee.     Tk^  therefsrs 

granted  an  order  for  a  receiver.    Arekdeacom  v.  Bewe$f  9  Anstr.  75t.    Bat, 

Rteeher  mat         V  6.  The  court  will  not  appomt  a  receiver,  when  the  mutter  In  dispute 

«^infi<ed  when  depends  on  tfie  legal  title,  unless  stroug  grounds  are  shewn,  and  the  rents  are 

iSmOe  Mains    *"  >>BnuBent  danger.    Merdatad  v.  Heaper,  Amb.  Sll.    But  where  a  petsoo 

rente  ere  ta      takes  a  conveyance  of  a  legal  estate,  subject  to  equitable  Interests,  he  mast 

^'V^*  satisfy  those  interests,  or  submit  to  the  appointment  of  a  receiver.    Per  Lord 

Eldon  in  PtUcluad  v.  Fleetwood^  1  Meriv.  55.     If,  therefore,  a  purchaser  ef 

the  legal  estate  in  lands  subject  to  an .  equitable  rent-charge»  refiise  to  psy 

Reeeiter  ao-      the  rent-charge,  a  receiver  will  be  appointed.    In  like  manner  an  equitable 

pointed  in  finer  mortgagee  may  apply  lor  a  receiver;  CwrUng  y.Lard  Leffeeetetf  MS.  t  Madd^ 

^  eanitMe  ta-  Ch.  S34 ;  and  in  a  Ute  case  where  the  defendant,  on  an  advaoee  of  msney« 

cuntbraMeeTt  ,       

agreed  to  execute  a  mortgage,  but  afterwards  refused  to  perform  his  agree- 
ment, the  Vice  Chancellor  said,  take  your  motion  for  a  receiver :  if  the 
defendant  had  performed  Us  agreement,  you  would  be  entitled  to  bring  aa 
ejectment.     SUkel  v.  Jhdce  rf  MeM^rm^gK  4  Madd.  Rep.  469.     The  profits 
of  the  office  of  derk  of  the  peace  being  assigned  for  payment  of  creditors^ 
a  receiver  was  qipohited  pending  the  question  of  the  validity  of  the  asdgn* 
ment    PaUner  v.  VmigheMf  S  Swanst.  179.    That  a  reoeiver  may  be  appohitei 
pending  a  bill  to  foreclose,  see  Crewe  v.  HeUidaiff  S  RIdgw.  P.  C.  58. 
Jtemamder-iHan  '    ^I*  If  the  tenant  for  life  does  not  keep  down  the  interest  of  iMMr^Kages  sal 
tnay  put  receiver  other  incumbrances  on  the  estate,  the  remainder-man  may  apply  to  have  s 
We  orMM^  receiver  appointed  with  power  to  pay  the  mterest,  and  remit  the  tenant  fer  fift 

thesorplns.  1  Sch.&  Lef.  407, et vide i>seU  v. iMbs . </ JforlteroHfl,  I  J<^ 
Wils.  149. 151.  And  it  should  be  observed,  that  when  a  receiver  is  appofaHsd 
by  the  court,  he  is  appouted  on  the  behalf  of  all  parties.  Dmrie  v«  Jhdie  rf 
MarUwrough^  2  Swanst.  118.    But  notei  the  court  will  not  order  the  receiver 
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actoall J  tendered:  afterwards  the  mortgagee  exhibited  ab31. 


of  an  infent's  estate,  to  keep  down  the  interest  of  a  mortgage  debt,  unless     Receiver^ 

the  master  reporti  it  is  diieu    Awm.  6  Madd,  9 ;  et  vide  Brigstaeke  ▼.  Mansely 

infra,  SOS. 

On  a  bill  filed  by  an  infant  tenant  in  tail  in  remainder,  a  receiver  vras  ap-  OhUgMm  to 

IMinted  on  bis  ftitiier»  tenant  for  life,  with  an  order  to  keep  down  the  interest  ^J^^  ^  J^ 

of  inenmbrances  o«t  of  the  rents.    He  kept  down  accordingly  the  interest  u  enfwctA  bff 

of  idl  hot  one  mortgace,  the  interest  of  which  (belonging  to  au  infant)  was  rematad^-man; 
..   .  «  ...      -  '         .  . ,        y.  ^L     »*  barrea*  ones* 

apf  tted  for,  except  a  small  portion  for  maintenance,  the  rekidne  of  the  ^ ^^  camwt  b^ 


rail»bei«gpaiAiBtoce«rt  to  Ibe  credit  of  the  cause.  The  father  died,  and  agitated. 
the  tenani  in  tail  theft  in  possession,  eomfaig  of  ege,  snfiered  a  recovery  and 
re-aeltled  the  estate,  and  afterwards  died.  fThe  Master,  by  his  report,  cer- 
tiied  that  tte  ion  was  not  bonnd  wfatte  tenant  in  tail  in  remainder,  to  keep 
down  the  interest  of  the  incumbrances,  and  consequently  that  the  rents  paid 
into  eotttt  dnring  that  period,  belonged  to  his  persona]  representatives.  The 
irarty  claimiBg  to  be  entitled  to  the  estate  under  the  settlemoit,  petitioned  for 
leave  to  except  to  the  report  on  the  following  grounds  :—l8t.  That  in  the  case 
of  an  inlknt  tenant  in  tail,  the  interest  of  incumbrances  ought  to  be  kept 
dtowa  oat  of  the  rents*  2.  That  ike  direction  to  the  receiver  to  keep  down 
the  interest,  amounted  to  an  appropriation  of  so  much  of  the  rents  to  that 
purpose ;  and  3d,  That  the  son,  by  not  claiming  the  fund  when  of  age,  shewed 
an  intention  that  it  should  be  so  appropriated. 

The  Maater  of  the  Rolls  observed,  that  the  direction  to  the  receiver  to  Rmsons  for 
keep  down  the  rents,  was  oertmnly  given  without  the  least  view  to  the  in-  plaewg  reeewer 
toresfa  of  the  real  and  personal  representatives.      It  was  given  partly  in  k^^^ 
Justice  to  the  incumbrancersy  that  they  might  not  be  injured  by  the  act  of 
tlie  court  in  taking  possession  of  the  rents  and  profits  to  which  they  had  a 
right  to  resort  for  the  payment  of  their  interest,  and  partly  for  tlie  benefit 
oltiie  estate  itself,  lest  the  incumbrancers,  having  their  interest  stopped, 
■light  be  induced  to  resort  to  proceedings  that  would  be  injurious  to  those 
ttaniKng  behind  him.    The  incumbrancers  might  or  might  not  avail  themselves 
of  the  order,   by  applying  to  the  receiver.     [S.  L.   1  Swanst.  579,  infra, 
a.  IX.  S.]    If  they  applied  to  him,  they  would  either  be  paid  their  interest,  or 
if  he  refused  er  neglected  to  pay  them,  they  might  complain  to  the  court  of 
aaeh  neglect  or  refusal.    But  if  they  omitted  to  apply  for  the  interest,  it  was 
to  be  presumed  that  they  were  satisfied  with  the  security  they  had'  both  for 
llio  interest  and  the  principal.    The  Court  did  not  force  payment  upon  tiiem,  Incumbrtmcer 
■or  did  it  set  apart  any  portion  of  the  rents  and  profiu  to  answer  unclaimed  loaeghiainteresi 
Brterest    The  balance  was  paid  by  tiie  receiver,  and  carried  to  the  credit  of  ^!^'^^p^ 
Ae  caose,  without  any  previous  inquiry  whether  all  the  incumbrancers  had  Mb  aeeomnts 

or  had  not  received  their  interest.    If  the  estate  were  not  in  the  possession  of  ^^^^  ^'f; 

twfiarftfif  tf* 
the  court,  one  incumbrancer  might  claim  his  interest,  and  insist  upon  bemg 

regidarly  paid.    Another  might  suffer  his  to  run  in  arrear.    The  estate  would       [  301  ] 

be  discharged  of  the  one,  and  remain  borthened  with  the  other.    Why  should 

it  be  otherwise  when  the  estate  was  in  possession  of  the  court?    Td  benefit 

tto  real  at  the  expence  of  the  personal  estate  Was  no  part  of  the  purpose  for 

which  the  order  was  made,  although  it  might  be  a  consequence  of  the  in- 

cimibrancera  choosing  to  take  the  benefit  of  the  direction  given  to  the  re* 
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f 

Hbceitbr.      ceWer.    And  his  Honour  held,  first,  that  the  general  qaestion  could  only 

arise  in  favor  of  a  remainder-man  or  reversioner,  and  all  such  rights  were, 

No  aftpropria'     ^  ^^  case  before  the  conrt,  barred  by  the  recovery.    Secoid,  that  the  4r<ler 

lrii![.\^^'*  ^*'  ^^^  "®*"'  ^  ^**7  **^  '*«*"*•  o^  ^^  >^*  «n<31  personal  represenflatives,  bdt 
^  ri«s»o^«  ^  prevent  the  incnmbrancer  from  being  prejndiced  by  the  conrt  taking  the 

estate  into  its  custody,  and  also  to  protect  the  estate  from  hostile  proceedings 

on  the  part  of  the  creditors,  and  did  not  amount  to  an  appropriation ;  and, 

TS^9  paidinio  lastly,  that  there  was  nothing  in  the  circumstances  to  alter  the  character  of 

peimmUoMe.  *^«  P'®P«'^y»  ^^ic***  consisting  of  rents  paid  into  conrt,  and  neither  applied 

in  payment  of  interest,  nor  appropriated  for  such  payment,  was  personal 
estate,  and  to  be  dealt  with  accordinglj.  Bertie  v.  Emi  ef  Abingdon,  S  Meriv. 
560. 

When  receiver  VII.  The  conrt  will  not  grant  a  receiver  of  estates  as  between  tenants  in 
moHtm^lf^wie  ^**""^"»  except  in  gross  cases  of  exclusion.  The  two  instances  inBicken'S 
tenmd  in  com"  Reports  {Ceikeri  v*  AdamM  and  Evelyn  v.>£v«lffN,  ubi  supra,  se^t  II  6.)  were 
nan  againMt  hie  probably  of  an  aggravated  nature,  warranUng  the  interposition  of  the  coort. 
•ompon  a.  ji^^  ground  for  the  order  in  Sh-eei  v.  Anderioiij  4  Bro.  €.  C.  414,  does  not  appear^ 

But  it  was  said  by  the  counsel  arguendoy  Arckdeeuon  t,  BemeOf  uU  supra, 
sect  V  5,  that  the  reason  of  it  was,  because  the  tenant  in  common  in  pos- 
session, took  more  than  his  share  of  the  profits.  Mr.  Belt  states  an  Anenpneee 
cose,  Uken  by  himself,  befofreSir  W.  Grant,  M.R.  sitting  for  the  Lord  Chan- 
'  cellor,  18th  Nov.  x^m^  wherein  a  receiver  was  appointed,  on  the  motion  of  li 
younger  brother,  against  tlie  eldest  brother,  who  excluded  him,  on  the  ground 
that  an  agreement  made  between  them  to  compromise  adverse  claims,  and 
whereby  the  eldest  brother  and  heir  at  law,  admitted  his  younger  brother  to 
a  tenancy  in  common  with  him,  was  entered  into  while  he  (tbe  eldest  brother) 
was  in  a  state  of  intoxication.  Belt's  edit  of  Bra.  C  C.  4th  voL  414,  n.  (1)< 
In  iSUbank  v.  Reeett^  t  Meriv.  405^  a  motion  was  made  on  the  part  of  the 
plaintifi^,  who  was  a  tenant  ut  common  with  the  defendant  of  an  estate  in  the 
defendanl/s  occupation,  for  a  receiver,  and  the  application  was  founded  on 
affidavits  fi^  improper  management,  and  of  a  reservation  of  the  profits,  but 
not  amounting  exactly  to  a  case  of  totid  exclusion.  This  was  met  by  counted 
affidavits,  stating  that  a  balance  was  due  to  the  defendant  on  an  nnsettiedi 
account  (to  answer  which,  it  seemed,  he  retained  the  profits).  The  affidavits 
also  denied  the  charges  of  bad  management,  and  produced  instances  of  inter^ 
ference  on  the  part  of  tbe  plaintiff.  The  same  learned  Judge,  who  was  alM^ 
then  sitting  for  the  Lord  Chancellor,  said,  the  question  depended  entirely  ou- 
the  fact,  whether  the  affidavits  did  or  did  not  make  out  a  eaee  qf  cxdnstoa,  anA 
on  the  following  day  observed,  that  tiie  affidavits  were  insufficient  to  ground> 
such  an  application  upon,  addbig,  that  it  required  a  case  of  the  strongest  mm- 
eondnet  on  the  part  of  a  managing  partner,  to  obtain  a  receiver. '  The  motion* 
was  consequently  refused.  '  • 

Or€  tenant  U  Exclusion,  in  the  true  legal  sense  of  the  word,  is  where  one  tenant  inoom-i 
rareUi  n^ke  a  "**'  receives  the  w)iole  rents  and  revises  to  pay  over  to  his  companion  the.- 
ease  for  a  re'  share  doe  to  him.  A  bare  notice  to  the  tenants  by  one  tenant  in  common,  net/ 
cnoer  aganut    ^  p^y  ^^  ^^^^  ^y  ^nger  to  his 'compamo:«,  is  not  an  exclusion  of  the  othCT.  ■ 
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eundbrances  he  had  actual  notice,  as  to  which  see  ante,  S72 ; 


A  motion  therefore  fbr  a  recdver  by  one  tenant  In  common  against  his  co*     Rbcbiyeiu. 

jtenant,  on  the  ground  that  the  latter  had  advertised  tlie  estate  for  sale,  and 

bad  given  notice  to  the  tenants  to  pay  their  rents  to  him  alone,  was  refused  $ 

becanse  tlie  'Condnct  complained  of  did  not  amount  to  an  exclusion.    Ty»on  ▼• 

FtArdomgkj  t  Sim.  St  Stu.  142.  In  this  instance,  his  Honour  the  Vice  Chancellor, 

observed,  that  even  in  the  case  of  an  actual  exclusion  of  one  tenant  in  common 

by  another,  he  doubted  whether  the  Court  of  ChaAcery  would  appoint  a  re- 

ceimr.     If  it  were  an  exclusion  which  amounted  to  an  ouster  at  law,  the 

parly  complafaiing  must  assert  at  law  his  legal  title.    If  it  were  not  such  an 

exclusion,  a  court  of  equity  would  compel  the  tenant  in  common  in  receipt  of 

the  rents,  to  account  to  his  companion,  bat  would  not  act  against  his  legal 

title  to  possession,  and  the  reason  was,  because  the  party  complaining  might 

at  law  leKeve  himself  by  a  writ  of  partition.    It  was  upon  this,  ground  that 

ihe  conrt  bad  constantly  refaxed  to  restfsain  a  tenant  ia  common  from  cutting 

timber,  or  doing  any  other  act  not  amounting  to  destmetien.  Where  tlie  estate 

in  common  is  equitable,  the  court  does  interfere,  because  it  acts  against  tbe 

legal  estate  of  the  trustee  only,  who  is  guilty  of  a  breach  of  trust  if  he  permits 

one  equitable  tenant  in  common  in  any  manner  to  prejudice  the  interest  of  tbe 

other.    Of  the  cases  cited,  Street  v.  Andertwn^  4  Bro.  C.  C.  414,  was  an  equit-* 

jible  estate ;  Evelyn  v.  Evelyn,  t  Dick.  800,  was  but  a  word,  and  did  not  ex« 

plain  the  nature  of  4he  estate ;  and  MiXbank  v.  Recettf  2  Meriv.  405 ;  (whicli 

was  very  shortly  and  very  loosely  argued)  considered  tliat  the  principles  which 

wf  ere  applied  to  partners,  were  applicable  also  to  tenants  in  common,  which 

probably  would  not  have  been  the  opinion,  if  the  rase  had  been  more  fully 

lirgned.    S  Sim.  &  8t4i.  149. 

¥111.  The  Court  of  Chancery  will  also  appoint  a  receiver  pending  a  suit  ia  MiscdltmewM 
the  Ecclesiastical  Court  to  recal  probate  on  a  case  of  etrong  presumption.  intUMcee  •/ af» 
The  court  said,  that  taking  into  consideration  the  evidence  respecting  the  in-  \!l^cdci^^ 
capacity  of  the  testator— the  manner  in  which  the  will  in  question  was  ob« 
tained — the  sort  «f  enrprise  by  which  the  probate  was  acquired,   and  the 
danger  to  the  properly,  and  grounding  itself  on  the  jurisdiction  in  this  court 
to  protect  properQr  pending  a  litigation  in  another  court,  it  was  of  opinion 
that  this  was  a  fit  case  for  a  receiver  and  an  injunction,  which  were  accordingly 
granted.     Ruthe:tf€rd  v.  De/ugUe,  1  Sim.  Se  Stu.  111.     See  also  Atkinson  v. 
Henshttw,  2  Yes.  &  Bea.  85,  and  the  cases  there  cited^  together  with  the  cases 
cited  in  DaU  v.  OKcfr,  2  Yes.  Sc  Bea.  96. 

•    In  favor  of  equitable  creditors,  the  court  will  appoint  a  receiver  on  pro*  J}jelrine  oniki 
perty  against  which  a  legal  creditor  might  obtain  execution.     Tlie  rule  is  itppointmeni  of 
stated  to  be,  that  tlie  court  will,  on  motion,  appoint  a  receiver  for  an  equitable  j^y  ^  eawt' 
creditor,  or  a  person  having  an  eqnitable  estate,  without  prejudice  to  persons  Me  erediti^$» 
arho  have  prior  legal  estates,  so  tiiat  snch.appointmentiio  not  prevent  their 
proceeding  to  obtain  possession  if  they  think  proper  (   and  with  regard  |o 
persons  having  prior  equitable  estates,  the  court  takes  care  in  appointing  a 
jeceiver,  not  to  disturb  prior  equities,  and  for  that  purpose  directs  inquiries  to 
lietermine  priorities  among  equitable  incumbrancers,  permitting  legal  cre- 
lUtors  to  act  against  the  estates  at  law  as  they  please.    Tbe  ground  hi,  that  tha 
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court  will  not  ezpoge  parties  daimmg  relief,  to  tlie  danger  of  kaiBg  tiie  rcntf 
by  not  appointing  a  receiver  of  an  estate,  on  which  it  is  admitted  they  cannot 
enter,  provided  it  is  satisfied  m  that  stage  of  the  cause  that  the  relief  prayed 
by  the  bill  will  be  given  when  a  decree  is  w(^  pronounced.  DaoU  ▼.  Dake  ef 
MarlhoToughytSst^sMt.  138.  And  m  later  cases,  the  court  has  granted  that 
prompt  relief  to  a  party  possessing  a  dear  equitable  title  by  analogy  to  the 
ejectment  of  a  legal  incAmbrancer.  Duckworth  v.  Trafford,  18  Yes.  t83. 
Metcalf  v.  Pulcertoft,  1  Yes.  &  Bea.  180 ;  and  see  Maguire  v.  AUeu^  1  Ball  & 
B^.  75. 

In  Stowell  Ex  parte f  a  solvent  partner  was  appointed  receiver  of  the  partner- 
ship property,  but  without  a  salary.  It  was  ordered,  that  it  should  be  re- 
ferred to  one  of  the  Masters  to  settle  and  approve  of  the  proper  secarity  to 
be  taken  from  the  petitioner  for  the  due  execution  of  his  office  as  receiver; 
tliat  the  petitioner  should  give  such  security  when  so  approved  of  and  settled ; 
that  the  petitioner  should  accoimt  from  time  to  time  as  such  receiver,  as  the 
Master  should  from  time  to  time  direct ;  that  all  proper  parties  should  be 
examined  before  the  Master  upon  Interrogatories  or  otherwise  touching  the 
matter  in  question,  and  should  produce  upon  oath  all  books,  &c.  relating 
thereto,  as  the  Master  should  think  fit ;  that  the  petitioner  should  fomiBh  the 
assignees  with  a  full  and  true  statement  of  all  the  efiects  and  debts  of  the 
partnership ;  that  such  assignees  should  be  at  liberty  at  all  reasonable  and 
convenient  times,  to  inspect  the  books  of  the  partnership,  with  lit>erty  for 
either  party  to  apply ;  and  that  the  costs  of  the  petition  should  be  paid  oat 
of  the  joint  estate.    1  Giyn  Sc  Jam.  307. 

So  a  receiver  will  be  appointed  where  an  executor  and  trustee  is  bankrupt, 
though  the  testator  knew,  after  he  had  made  his  will,  that  a  commission  had 
been  issued.    Langley  v.  Hawk^  5  Madd.  46. 

IX.  Formerly  a  receiver  was  not  permitted  to  lay  out  money  without  a 
previous  order  of  the  court  But  now  if  the  receiver  has  laid  out  money 
without  such  previous  order,  a  reference  will  be  made  to  the  Master  to  see  if 
the  transaction  were  benefidal  to  the  parties ;  and  if  found  to  be  so,  the  re- 
ceiver will  be  allowed  the  money  so  expended.  Blunt  v.  CiUkeroWf  6  Yes.  799^ 
Tempeet  v.  Ord,  S  Meriv.  56.  In  Attomey-Gaurul  v.  Vigor^  11  Yes.  56«,  the 
Lord  Chancdlor  observed,  that  the  court  was  not  in  the  habit  of  permittiJig 
receivers  to  apply  the  trust  monies  in  payment  of  repairs  to  any  contidjerehU 
extent^  without  a  previous  application;  but  his  Lordship  directed  an  inqouy  in 
that  case,  on  an  application  by  the  receiver,  to  ascertain  whether  the  repahs 
were  reasonable.  So  where  the  report  stated  that  the  expenditure  was  for  the 
lasting  benefit  of  the  estate,  and  by  the  direction  of  the  trustees,  an  order 
for  the  allowance  of  repairs  done  by  the  recdvers  was  made.  BAtal  v. 
CUtherow^  nbi  supra.  See  also  MofrrU  v.£hM,  lYes.  jnn.  139 ;  and  as  to  the 
manners  of  Wett  India  estates,  Hicks  v.Htofo,  S  Atk.  274. 

Second,  It  is  the  duty  of  the  receiver  to  let  the  estate  to  the  best  advantage, 
but  he  cannot  raise  the  rents  upon  slight  grounds,  nor  turn  out  the  tenants ; 
nor  let  even  for  one  year,  without  an  application  to  the  court  for  an  order 
for  that  purpose.   fVynne  v.  Newhorougk,  iVies.  jua.  164.  S.C,  S  Bro.  C.  C.  88  j 
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et  Tide  MmrriM  w.  Elme,  1  Ves,  jon.  139.  Wlien  a  receWer  to  appointed  of  RacBnrsR: 
colonial  property,  an  inquiry  to  generally  direetod  to  aicertain  wliat  shall  be 
flcbe  term  beyond  wliidi  tiie  receiver  ahaU  not  be  perndtled  to  let.  XiadMyats. 
— — fl5Ves.91.  If  tbe  recelYer  have  contracted  for  a  lease  without  the 
consent  of  the  conrt,  the  eovrt  will,  on  motion^  refer  it  to  the  Master  to  see 
If  die  oontiaot  be  for  the  benefit  of  the  parties,  or  what  better  rent  conld  be 
obtained;  If  die  contract  be  approTOd,  it  will  be  perfocted.  Anom.  MS. 
tMadd.Ch.M4|  and  it  to  not  necessary  to  give  notice  of  motion  fo  the  per- 
son contiacting  to  take  the  lease,  bat  without  consent  of  the  court  a  lease 
bya  reoeiTerwitt  be  hivaUd.  I)an|^»d  ▼.  Lflw,  S4th January,  1806.  MS. 
t  Madd.  Ca.  S44. 

If  the  receiver  have  a  general  authority  to  let  tiie  lands  to  tenants  iVom  But  ^H^ 
year  to  year,  he  will,  it  seems,  haTo  also  a  concomitant  authority  to  determfaie  ^^^ 
auch  tenancies  bya  regular' notiee  to  quit.  Dtr.  fioui,  12  East,  56.  In 
JAoM^MK  ▼.  Hcariltoa,  t  Sch.  d;  Lef.  SO,  Lord  Redesdale  said,  that  the  tenante 
from  year  to  year,  being  tenants  to  the  receiver,  he  would  not  turn  them  oat 
wUhoot  notice.  And  it  baa  been  held,  that  a  receiver  appohited  under  an 
order  of  the  Court  of  Chancery,  to  an  agent  within  the  meaning  of  the  statute 
of  4  Geo.  t.  c  S8.  a.  1,  which  gives  double  the  yeaiiy  value  of  the  premisea 
against  tenants  holding  over  after  demand  of  possession  and  regular  notice  tn 
quit  by  theto  respective  tondlords  or  their  sy«a<«.  WUkiMtam  v.  Colktff  5  Burr, 
f  696.  In  that  case  it  was  also  held,  that  notice  in  writing,  without  any  formal 
denumd,  was  sutficient;  for  the  act  was  a  remedial  act,  and  notice  to  quit 
implied  a  deamnd  of  pomession. 

Tkbri.    If  the  owner  be  in  possession  of  the  estate,  the  receiver  cannot  E/ieewer  may 
diatfain,  forthe  owner  cannot  botenhnt  to  tin  receiver.    In  a  case  of  thto  ^l^^i^^ 
kind,  apptteathm  shonld  be  made  to  the  court  for  an  order  directing  the  i^i  •toMrwiii^ 
nwncrto  dellYer  up  possession  to  die  receiver.    Gr^mkuf.Gr^ihi,  tVea.  s«i  order. 
400*    After  nttonnnent  of  Oe  tenants,  the  receiver  amy  distrain  in  hto  ovm 
nnme  and  on  hto  own  authority,  without  any  special  leave  of  the  court.  *  (An 
•rder  for  the  attornment  of  the  tenants,  usually  accompanies  the  receiver'a 
appointment.)   Before  attornment  he  nmst  dtotrain  hi  the  name  of  the  person 
havfaig  the  legal  estate.     Hmgh$  v.ifivH  ^  Bro.  C.  C.  65.  &  C.  1  Ves.  jun. 
i61 ;  et  vide  1  Ball  d;  Ben.  48S.     In  Pil  v.  Sasmtoa,  S  A^h.  750,  Lord  Hard- 
wlcke  saidy  receivers  appohited  by  the  Court  of  Chancery,  had  a  power  where 
they  saw  It  nceemary  to  dtotiain  for  rent,  and  needed  not  apj^y  to  the  court 
for  a  particular  order,  and  that  he  had  often  wondered  at  their  doing  it»  as 
It  gave  the  tenant  an  opportunity  of  conveyhig  hto  goods  off  the  premises  in  ^ 
the  aman  time.    But  if  there  were  any  doubt  who  had  the  legal  right  to  the 
rant,  the  receiver  (as  ha  must  then  dtotrain  in  the  name  of  the  person  who  has 
that  rightX  should  make  an  application  to  the  court  for  an  order  to  dtotrain. 
Thto  case  of  Ptt  v.  Shimd^  waa  mentioned  in  iVes.  169,  where  the  reporter 
adda  a  note,  that  it  did  not  appear  whether  there  had  been  any  attornment 
nr  not.    After  an  order  to  elect,  to  proceed  at  law  or  in  equity,  a  receiver, 
appointed  by  the  ^ourt  of  Chancery,  cannot,  it  is  said,  dtotrain  for  rent, 
without  ttttdertakiiig  to  proceed  fai  equity  only;  MUk  v.  Ffy,  Coop.  Rep.  107.  The 
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register  stuteff,  that,  the  practice  is  for  a  receiver  to  distrain,  Qpoa  his  owi^ 
discretion,  for  rent  inarrear  within,  the  year,  Irat  if  the  rent  be, in  arrear  for 
more  tlian  a  year,  tlien  an  order  from  the  court  i»  necessary.  JSram/oii  Tm 
Brandtrnf  $Madd.  475. 

.   Fourth.  If  it  be  necessary  for  a  receiver  to  commence,  or  defend  ae  ejeett 
ment,  he  most,  by  motion,  apply  for  the  leave  of  the  coort  to  do  so.    AngeU 
^▼.  Smith,  9  Yes.  366.    When  he  brings  an  ejectment,  it  mast  be  in  his  own 
name.    Mansfield  v.  HamUfoH^  S  Sch.  &  Lef.  28.    If  the  parties  interested  are 
infants,  or  being  adalt,  consent,  a  reference  will  be  made  to  the  Master  to 
see  whether  the  ejectment  is  for  their  benefit.    Anon^  6  Yes.  287.     In  that  case 
Mr.  Lloyd  {Amicus  curia)  said,  the  nnderstanding  was,  that  where  there  was  a 
receiver,  no  person  wonld  be  permitted  to  bring  an  ejectmeat  or  take  any  other 
proceeding  without  the  leave  of  the  court,  whoever  did  would  be  committed. 
And  the  Lord  Chancellor,  in  Angell  v.  Smithy  ubi  supra,  reiterated  the  sama 
opmion,  and  cautioned  the  solicitor  tliat  he  would  proceed  in  the  ejectment  at 
hia  peril.    So,  in.JBrooJIef  v.  Greathedy  1  Jac  &  Walk.  178,  the  court  laid  dovrn 
the  rule  clearly,  that  the  possession  of  the  receiver  was  not  to  be  diatnrhed 
without  leave  of  court.    The  reason  why  in  AngeU  v.  Sauifc-tfae  ejectment  wa^ 
permitted  to  proceed,  was,  because  it  had  gone  so  far,  per  Lord  £ldoD,  (Ch.) 
In  one  case  where  a  receiver  had  been  appointed  of  a  mortgaged  estate,  the 
mortgagee  not  being  brought  before  the  court,  the  mortgagee,  it  was  held, 
was  not  at  liberty  to  bring  an  ejectment  without  applying  for  leave,  whieh 
was  granted  of  course*    Bryan  ▼.  Conaicfe,  1  Cox  Rep.  42S.    In  Wynms  t. 
Newboroughy  S  Bro.  C.  C.  88,  a  motion  by  a  remote  remainder-man  and  the 
taiants  in  possession  to  restrabi  a  receiver  from  ejecting  tiie  tenants,  was  re- 
fused, with  costs,  their  Interests  not  being  sufficient.    The  principle  of  tluis^ 
decisions  is,  that  the  receiver  is  an  officer  of  the  court*    Hutckhuen  ▼•  Lard 
Ifossarsais,  2  Ball  ^  Bea.  55.    In  a  late  case.it  was  said,  that  a  receiver  baa 
a  duty  not  to  waste  any  of  the  funds  in  his  hands  in  useless  suits  .in  which  the 
parties  themselves  would  not  have  engaged.    The  court  of  Exchequer  there* 
fore  refused  to  empower  a  receiver  to  sue  for  debts  due  to  the  estate  where 
the  proceeding  was  likely  to  be  oppressive  to  creditors  and  to  yield  no  tpsiU^ 
Dofiie  V.  John,  1  M^Lel.  575. 206.  '  ' 

X  1.  It  is  the  first  duty  of  an  accounting  party,  whether  an  agent,  a 
trustee,  a  receiver,  or  an  executor,  for  in  this  respect,  as  was  remarked  by 
the  Lord  Chancellor  in  Hardwieks  v.  Vernon,  14  Yes.  504,  (etvlde  ffkiie  v. 
LtfMoU,  8  Yes.  S6S)  they  all  stand  in  the  same  situation,  it  is  the  first  doty 
of  these  persons  to  be  constantly  ready  with  their  accounts.  Pearse-w.  Orem$ 
1  Jac.  6c  Walk.  140w  By  a  general  order,  15th  December,  1792,  4  Bra.  €.  & 
156.  Bea.  Ord.  Ch.  454,  Masters  of  the  Court  of  Chancery  are  directed  to 
certify  to  the  Lord  Chancellor  or  Lords  Commissioners,  the  state  ^  receivers 
accounts  in  their  respective  offices  on  the  second  seM  after  Trinity  Term  in 
every  year.  By  another  general  order,  2Sd  April,  1796,  cited  15  Yes.  ff%^^ 
was  ordered,  that  the  Masters  do  fix  certain  days,  on  which  all  receivers  sbaO 
procure  their  accounts  to  be  delivered  in,  and  arso  cer;tein  days  on  wbi<?k 
r«ceivers  shall  pay  in.  the  balances- due  on  4heir  accounts,  or  suoh-paft  thereto 
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-hibited,  had  a  decree  against  the  mortgagee  to  pay  them  their 


as  the  Master  shall  certify  proper  to  be  paid.    And  it  is  farther  ordered,     Rbcbivbr* 

That  receivers  neglecting  to  pay  in  their  balances  shall  not  only  be  disallowed 

their  salary,  but  also  be  charged  with  interest  at  5  p«r  cent,  for  so  long  time 

as  such  balances  shall  remain  in  their  hands ;  and  it  is  further  ordered,  that 

every  receiver,  acting  under  the  snithority  of  the  court,  shall  each  year  pro-    ^     ^  '^ 

cnre  his  ainnnal  ticconnt  to  be  examined  and  settled  by  the  Master,  'within  sit  .  i 

montlis  after  the  tune  fixed  for  the  delivery  of  the  same ;  and  neglect  in  tliln 

particular  b  to  be  notified  to  the  eonrt  by  a  certificate  of  such  default  made 

by  the  Master* 

X  t.  Hence,  therefore,  a  receiver  tniist  pay  in  Ws  money  yearly ;  but  he  Aeeimiint9  te 
can  pay  noihing  o«<  without  an  Order  j  and  it  seems  that  he  must  pay  interest  f^^^»  ^  ^ 
for  money  kept  in  his  hands,  if  it  be  but  for  a  quarter  of  a  year  beyond  the  yf„}y, 
time  when  it  ought  to  have  been  remitted.    And  In  case  of  his  death,  his 
executors  will  be  bound  to  answer  what  upon  a  subsequent  inquiry  is  found 
to  be  due  fov  interest  on  balances  retained.    Hwey  V.  fitaAcemati,  '4  Tes.  606. 
And  thougli  all  parties  expr^s  themselves  satisfied  with  the  conduct  of  a 
receiver,  yet,  to  a  case  where  a  receiveT  had  misbehaved  by  keepihg  money 
iO  his  hands,  Lord  Tbnrlowsaid,  ^<  though  the  parties  are  satilified,  I  will 
make  them  more  so,  if  I  find  he  has  kept  money  id'  his  hands  longer  thati'he 
ought."    FUtchir  v.  Dodd,  i  Ves.  jnn;  85.    In  White  v.  Ladf  Uneotn^SVes. 
971,  Lord  Eldon  said,  it  was  a  principle  that  ought  to'  be  loudly  pubHsbed,  .    ,     J 

that  a  receiver,  who  did  not  pass  his  accounts  regularly,  should  not  be  allowed 
any  poundage.  If  an  attorney,  who  is  concerned  as  well  for  the  mortgagor 
as  mortgagee,  be  appointed  receiver  of  tlie  rents  and  profits  of  the  mortgaged 
estate,  and  on  the  order  made  for  delivery  of  possession,  there  is  found  to  be 
a  balance  remaining  hi  his  hands  beyond  what  is  sufficient  to  satisfy  the  mort- 
gages, he  will  be  ordered  to  pay  such  balance  into  court,  notwitlistanding  the 
general  report  to  be  made  by  the  Master  as  to  receiver's  accounts  has  not 
then  been  made,  on  which  there  might  po^ibly  be  found  to  be  a  greater  sum 
of  money  dne  to  him  than  the  balance  in  his  haiids  amounts  to.  LewU  v. 
TMorgm^  5  Price,  5«.  (Wood,  B.  diss.) 

X  S,  On  the  subject  of  accounts  it  is  further  observable,  that  a  mortgagee  Mortgagee  not 
of  a  term  (created  for  raising  portions,  and  expired)  will  not  be  entitled  to  a  entitled  to  re- 
retrospective  account  of  rents  and  profits  in  the  hands  of  a  receiver  accruing  ^^^^f  rent9. 
before  the  expiration  of  the  term ;  for  the  order  appointing  a  receiver  is  for       [  304  1 
the  benefit  of  incOmbrancers,  only  so  far  as  expressed  to  be  for  tlieir  benefit, 
and  only  so  far  as  they  choose  to  avail  themselves  of  it.    If  therefore  the 
mortgagee  neglects  to  Isty  his  hands  on  the  rents  during  tbe  term,  he  must  be 
in  the  same  situation  as  a  mortgagee  in  fee  who  has  suffiered  the  rents  to  be 
applied  for  purposes  other  than  tbe  satisfaction  of  his  security,  Greeley  y* 
Adderley,  1  Swanst.  Rep.  679,  which  situation  we  have  had  occasion  to  notice 
in  a  preceding  note ;  vide  ante,  29t>  n.  (D) ;  et  vide  S.  L.  Bemey  v.  S^U,       ^   . 
i  Jae.  ^k  Walk.  650. 

*'  X  4.  An  action  of  account  will  lie  against  a  receiver.    Co.  Litt.  97t  a.    What  attm^ 
4Ahn.  c.  16.  s.  «7.    The  receiver  may  plead  in  bar  to  the  action,  tliat  he  ''/.  "^^^w*  ''«• 
pever  received  in  fact,  or  that  he  has  fully  accounted,  or  that  a  release 'has      ' 
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Ricuvn.      ^*«*  8l***>i  "  ■*y  0^"'  BKtier  twihg  to  ifen*  Oat  he  wh  mtct  mmI 

aUe,  or  Ihkt  be  bM  bcM  diiite^cd.    t  Bmrt.  Abr.  in.  Sart.  Eat.17. 19.I1. 

Tbe  unl  «ar  howoTw  b  to  epptj  to  tbe  eout  fbr  an  eider  to  tampd  tba 

Rcciver  to  brine  >■>  "■■^  ^"^  ^  Mcowt,  ud  tten  an  aetioB  of  an— piit 

Ha7  be  breasbt  fbr  tbe  belasce ;  but  it  dwald  tecM  frem  tbe  cue  of  Htdkv 

T.D*^  lTet.Jaa.a5,  tbal  a rccemr  win  not  be  ofaUscd  to  pmjtmjtUMt 

wUbMt  an  order  of  tbeceart,  erenif  •  verdict  be  praaBMnitluB. 

riiiwiii  db»      XL  A  receiver  it  not  entitled  to  bbt  ecf  iitalina  fiw  bit  tranUe  bejonl 

?'"''*'**  f"    bje  Hlarj,  MikwwU  ha  do«a  it  ■  panawce  <f  m  ai^  of  At  ca«L 

^""^  iareOnMly,  iBanABea.189. 

ir»tavM-        xn.  In  B^  V.  Bwn^ir,  »  Bw.  C.  C  3«,  the  Lard  CbMetllir  [  I'll  UrI 

"^w*^rr»-   Ui  opUon  wUhMt  doci«^  (he  caM,  that  if  a  ree^rer  be  ^paatedbjOt 

iliiiili  iimjl  ^^'^  "P*"  *'■"  •ppliatioB  of  a  MMtpgE*  01  other  incaMbnaccr,  andtaA 

Mtmut/frmi  receiver  aftErwaida anbnnlea  or  otberwiae  wmtee  Oe  teat* tad  ptefita,  tbe 

«d^Bi(M  do-  hMMHtlaUoathaaon0i|»r^B*l  tba  Mwtwillnet  hidewi^  a  receiver 

^pointed  bjOMaiif  itahoaM  ^tpeartbat  te  ^  beea  gnil^  of  an;  6bb< 

•r  coOnrita  in  Oe  ti—attbin,  orttat  behai  ptacnd  tha  MHyinabaik. 

which  if  tnoi  a*  thr  Km  to  be  intttorent  or  nearly  to.    In  a  can  tt«m 

kind  thBnceivapwnibeaUiflcd  M  aMwer  tbelM  ont  ofbM  nn  poefciL 

KdgU  y.  PIfmttdk,  3  Atk.  460.    &  C.  i  Dicfc.  IW,  cited  S  Vea.  S66,  and 

nirrfw  ^       ltTaa.S8a.    Andif  Ih"  mcwvet—fctfte  HMntnui  t«  1^  — ncre««ni 

S^T^blk.  »*»t  — J— *ft«tM«**MeaMifcrftetraat,fcwittbe  ctaifeablewilba 

ll^Zmkii^Sil  kMM  accndnc  by  the  bilnre  of  tha  bank  wbara  he  *yi  kv*  depoMled  tb> 

FM>(*  t*btt<Bn  wMey.     ITraa  *.  Eiitim,  11  Tea.  377.    TUt  caae  ia  genetaBj  tiaaHrwit  ■« 

Mi  Mrfmdit.  onr-r^^tlHit  of  Xa«M  T.W^iiill,  riiitnpn;  bntthB<MM  Bie»tbi- 

caMpatible.    In  Sa%fti  v.  P1|m^*  U  was  laid  to  be  Ite  leeeiTtf't  bauMt 

lareewve  A> pnidnce af  the  aattft^and  remit  it  telnndf.     Fotthtlrn- 

peaeheMfht  ^tha  Mve  luadHid  it  in  tha  ^MMrhe^d  (brinlBdUbV 

ar  hnv«bM^htora*«tittntown  in  cvh,  ta  boA  rf  wbiA  latter  ea>a  tkaia 

wta  toMn  banrd.    It  «na  tma  he  ad^t  have  c«nn  to  town  with  it  gnarded ; 

bnt,  wie  the  laertaia  «f  tmda  and  ciaiWBrci,  Mwd  b*  of  mbnngi  bo- 


aaaallr caatcyad  iiHfc,  Oa  a— rt  tbanght he aaght  nntta  beannrabltte 
ntatniAiehwaaaonytBhe  BvM•dtabM^  nafitbafdjng  bewat  Bia- 
ceivwairibrfa  v^T,  wWch  kwM  tedinTtM  aaM)dtr«kii«iaindM- 
nify.Ac:  battheaav*  hdd,  that  Oe  reeow  wna  not  naawcnhle  fer  the 
faiiuctf  the  bank  where  he  had  depaaittd  tha  Bway  with  iMent  to  dnw 
ftritwhahcwcnttoLU^lantihshknecanNti.     Vide  1  Ha^  g^  Ca. 
(e^  Koajoa,  47.    Thii  cMa  k  incagniaed  in  bwa  v.  OmI^  3  Tea.  S6fi, 
ivoN  diiected  by  tha  wiD  of  Ihrir  laMatav  to  f^  dcbti  with 
(peed,  and  tolayoat  tha  rtaifce  in  ■titgagFa.    ItwathcU, 
nal  ^racrabta  far  a  ^  1^  Oe  iMiliiaty  af  (he  KrtMr'r 
Bn^atfetiibte  tectilito  dtyidled  with  bitobrthe  tirtM. 


ilaf  natiea  «f  the  palitan  to  the  pwti«  iiWcitod,  «ad  t 
Ike  Natfcr  that  the  rcctttcr  ton  accanMed,  te.  vril  order  bi« 
beditdwipd.    FiK.Eis.Ch.S99i    Tha  lacaiftr  C«  Mb. 
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< 

^  dudwrged  on  petitioii :  the  coort  will  not  do  it  oo  farther  dIreetloMS ;  and     Rbcbitbh. 
it  mnst  be  a  special  application.    GilbeH  ▼.  WkiinurA,  S4tli  Pebmary,  1818, 
S  Madd.  Ch.  240.    Where  a  receiver  was  appointed  by  consent  of  all  parties, 
ihcambrancer,  creditors,   and  tenant  for  life,  and  afterwards  the  creditors 
filed  a  bill,  praying,  amongst  other  things,  that  the  said  receiver  might  be 
discharged,  alleging,  that  the  Incnmbrancer  had  in  fact  no  claim  on  the 
estate.    The  Lord  ClianceUor  (Redesdale)  held,  that  the  receiver  shovld  not       |r  gQg  j 
be  discharged  on  the  petition  of  the  creditors  only,  against  the  consent  of  the 
incumbrancer,  who  was  a  party  defendant ;  and  referred  it  to  the  Master  to 
ascertain  whether  the  allegation,  that  the  incnmbrancer  was  satisfied,  was 
true.    And  if  the  incnmbrancer  had  not  been  a  party  to  the  snit,  it  seemed 
to  be  the  bearing  of  the  Chancellor's  opinion  (though  he  made  no  decimon  on 
the  pointX  that  the  Uicombrancer  might  have  filed  a  new  bill,  praying  the 
court  not  to  discharge  the  receiver,  which  bill  would  have  been  directed  to 
^  taken  as  filed  at  the  same  time  as  the  former  bill,  in  order  that  the  whole 
case  might  have  eome  on  before  the  Master  at  once.    Largan  v.  Bcwen, 
1  Sch.  Si  Lef.  296.    A  receiver  of  rents  of  estates  conveyed  to  secure  an  an- 
nnity,  was  discharged  on  acceptance  of  the  price  of  the  annuity  with  interest^ 
deducting  the  past  payments.    Dams  v.  IhJte  rf  Marlboroughf  2  Swan.  108 ; 
^t  vide  Lamgley  v.  Hmmk^  5  Madd.  46.  If  a  tenant  for  life  refuse  to  shew  title- 
deeds,  which  are  in  his  possession,  so  as  to  enable  trustees  under  a  settlement, 
who  have  power  to  mortgage,  to  make  a  mortgage,  the  court  will  appoint  a 
receiver.    Brig$Ueke  v.  Jtfaiisel,  $  Madd.  47}  et  vide  ante,  500* 

XIV.  It  is  the  known  mode  of  dealing  between  planters  and  persons  ^R^^^^Jf^ 
leading  them  mo^y,  that  the  merchant  in  England  on  making  the  advanceS|  '^'^^ 
secures  by  covenant  the  consignments  of  the  produce  of  the  plantations;  and 
the  obligation  to  send  the  condgnmehts  to  the  mortgagee  continues  while 
the  money  lent  is  due»  The  grounds  on  which  the  mortgagee,  lending  mon^ 
on  a  West  India  estate,  is  allowed  the  benefit  of  a  covenant  for  the  con- 
signmenls,  are  twofold :  first,  because  it  fiimishes  liim  with  a  security  for  his 
debt ;  and,  secondly,  because  the  commlision,  which  he  receives,  is  supposed 
only  to  be  a  fair  compensation  for  his  trouble.  But  It  is  qnestionahle,  whether 
«  covenant  to  continue  a  mortgagee  as  consignee,  after  payment  of  the  debt^ 
is  valid.  BwUmnf  v.  Wmter^  1  Jac.  &  Walk.  255.  A  consignee  of  colonial 
property  is  the  same  as  a  receiver.  BcwerMhoMk  ▼•  Coiasseim,  3  Ves.  164,  re- 
cognized in  AUonuff'Geturai  v.  1%,  2  Madd.  Rep.  252.  In  one  case  a  re« 
ceiver,  appointed  of  East  India  property,  was  allowed  to  r^ain  in  England, 
and  act  by  agent  ■  v.  Liadscy,  15  Ves.  91.    This  appears  to  be  the 

Qsual  way,  as  then  the  receiver  is  within  the  jurisdiction  of  the  court,  and 
ke  takes  upon  hhnself  the  appointment  and  responsibility  of  his  own  agent  in 
the  colony.  See  Farretl  ▼•  Elwet^  2  Meriv.  68.  In  a  bite  ease  (For6e«  v.  Htm* 
mend,  1  Jac  Sc  Walk.  88%  where  the  consignee  of  a  West  India  estate  was 
dangerously  ill,  the  court  was  petitioned  to  direct  a  reference  to  approve  of  a 
proper  person  to  succeed  him  in  case  of  his  death.  The  Master  of  the  Rolls 
tbonght  it  very  doubtful  whether  a  consignee  could  be  thus  appointed ;  and 
observed,  that  the  person  approved  of  might  cease  to  be  a  proper  person 
before  the  time  when  liis  office  was  to  commence ;  but  bis  Honor  made  the. 
#ffder^  remarking^  that  the  ^ne»tion  most  come  before  the  court  again  upon 
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tiiei^'was  oidy'a  decree  for  a  foreclosure^  wUch  did  nol  aS^t 
tiie  judgment  creditors  as  to  their  right  of  redemption*  .» 


purchaser  of  iiu  e(|iiitable  interest  in  a  freeliold  estate  from  the  debtor,  and* 
not  having  paid  his  purchase  money,  would  iiave  been  equally  afiected  with, 
the  Judgment  debt  as  the  debtor  Itimself.  If  he  had  afterwards  paid  the  whole 
purchase  money  to  the  debtor,  he  would  have  still  remained  liable  to  the 
judgment  creditor*  In  March,  1810,  Mr.  Eyre  took  a  coaveyance^  of  the 
legal  fee  from  the  mortgagee  and  the  debtor,  and  thereapon  paid  a  very  fauQge 
proportion  of  the  .purchase  money;  and,  byway  of  secnrity  for  the  rest, 
granted  a  legal  term  of  years  to  the  debtor.    When  in  April,  1810,  the  plain-' 

NoHcek  tiff  gave  notice  of  his  judgment  to  Mr.  Eyre,  the  debtor  had  not  only  no  legal 

freehold  which  the  judgment  would  affect  at  law,  but  he  had  no  equitable 
freehold  interest  which  conld  be  reached  in  equity.  That  equitable  fteebold 
which  he  possessed  l>efore  March,  1810,  was  on  the  day  of  conveyance  cou' 
verted  into  a  legal' term.  The  plaintiff's  notice  to  Mr.  Eyre  was  nothing  more 
than  notice  to  the  mortgagor,  that  a  person  to  whom  he  had  granted  a  legal 
term  by  way  of  mortgage  was  indei>ted  on  judgment ;  but  a  judgment  ^is  at 
law  no  lien  upon  a  legal  term,  there  must  be  execution ;  and  where  the  interest 
of  the  debtor  is  legal,  [merely,  for  instance,  as  mortgagee],  a  jjidgment  is  no 
lien  in  equity.  Notwithstanding  this  judgment,  the  debtor  could  well  assign 
his  legal  term  at  his  pleasure ;  and  he  has  therefore  well  assigned  it  to  the  de- 
fendant. If  there  was  no  lien  upon  the  term  in  the  hands  of  tiie  debtor,  there 
can  be  no  lien  upon  the  term  in  the  hands  of  his  assignee.  And  his-Honor 
dismissed  the  bill  with  costs.  Mr.  Sugdenndds,  in  a  note  to  the  quotation  of 
this  decision,  '*  now  before  the  Lord  Chancellor  on  appeal."  Sngd.  Yend.^ 
Pur.  549»    The  further  progress  of  this  case  has  not  yet  transpired. 

Whether  fm*.        In  the  above  case  an  opinion  of  Mr.  Serjeant  Hill  was  cited,  which,  with 

itee  for  eaU     '  ^  statement  of  facts,  was  to  the  following  effect :— H.  being  seised  in  fee  of 

WMtM  pttti  sm** 

pUu  <o  cestui     certain  estates,  contracted  to  sell  the  same  in  lots,  and  aAer  these  contracto 

que  trust,  with  conveyed  the  same  to  trustees,  in  trust,  to  complete  the  purchases,  -to  invest 

^^JH^  V  fitag^  ji  ,„m  in  the  3  p^r  eenU.^  and  to  pay  the  residue  to  H.    Subsequently  to  this 

trust  deed>  and  before  the  trusts  weie  carried  into  execution,  H.  confessed  a 

judgment,  notice  of  which  was  given  to  the  trustees.    The  question  was, 

[  909  ]       whether  the  trustees  would  be  safe  in  paying  the  money  in  question  (consistiog 

of  the  residue)  to  H.,  with  respect  to  this  creditor  of  whose  judgment  they 

bad  notice,  and  with  respect  to  any  judgment  creditor  of  which  they  had 

no  notice.    **  I  think  (remarked  the  learned  Seijeant)  the  trustees  will  not  be 

safe  in  paying  the  money  in  question  to  H.  with  respect  to  the  creditor  of 

Vhose  judgment  they  have  notice ;  bnt  will  be  safe  in  respect,  to  any  creditor 

,  by  judgment  of  which  they  have  no  notice.    As  to  the  judgment  of  which  the 

trustees  have  notice,  if  the  purchasers  have  not  paid  the  purchase  money, 

I  think  it  is  incumbent,  on  them  to  see  the  judgment  discharged ;  bnt  if  they 

bad  p9id  it  before  notice,  they  would  not  have  been  liable ;  because,  by  the 

contract  and  payment  of  the  money,  the  vendor  would  have  only  been  a  traf; 

tee  for  the  purchaser,  and  then  the  land  would  by  Ute  statute  of  frauds^ 

$9  Car,  3,  c,3.  s.  10,  have  been  sul^eot  tQ  the  judgments  of  the  .purchase^ 


THE  BittJITY.OF   REDBMPTION.  309  a 

V  Redemption  of  a  mortgage  may  >e  had  against  the  king  (n)  (h).  King  may  be 

redeemed* 
(»)  Pwtleit  ▼.  Attwney'Generaiy  Hardr.  465.    [And  the  king  may  redeem. 


^rfao  in  that  case  would  have  been  the  eettui  que  tnut ;  and  therefoi;e  the  land 

would  not  have  been  sobject  to  the  judgment  entered  against'  the  vendor:  and 

so  was  the  opinion  of  the  court,  1  Pr.  Wms.  278,  9.    But  though  to  many 

pnr]^08es  the  estate  agreed  to  be  sold  is  from  the  time  of  the  contract  the  estate 

of  the  purchaser,  yet  I  think  the  vendor  is  not,  before  payment  of  the  money.  Vendor'  befiri 

to  be  considered  as  a  irueUe  within  the  above  10th  section  of  the  statute  of  jMymcii^  ^  mo- 
-,-^  ...  .'.  .»t  .^     "f  ■•*  «  '^^«•■ 

frauds ;  for  the  estate  contmues  hie  at  law,  and  even  m  equity  he  has  a  i^^ght  ^  within  the 

to  detain  it  until  payment  of  the  purchase  money ;  and  therrfore  iiU  that  ti^te  toth  eee,  ef  sta- 
/  thxnk  iieoMKue  eul^eet  ta  the  jndgmenU  nf  the  vendor.     And  in  die  case/"''^*^^'^'"^ 
1  P.  Wms.  f78,  (on  which  the  opinion  of  the  court  was  given)  it  is  stated  that 
the  judgment  was  after  payment  of  the  purchase  money  by  the  person  who 
contracted  for  the  purchase,  though  before  the  conveyance  to  him ;  and  tlie , 
opinion  is  founded  upon  its  being  so  stated.    Therefore  I  think  the  judgment 
creditor  hath  a  right  to  so  much  of  the  purchase  money  as  is  sufficient  to 
satisfy  his  judgment ;  and  the  trmttee$f  having  notice  qf  hie  right,  aught  to  pay 
U  if  the  money  is  ta  their  hamde.    As  to  the  judgmei^ts  (if  any)  of  which  the  Aetojndgmente 
trustees  have  no  notice,  if  any  snch  are  prior  to  the  deed  of  trust,  they  may ,  ^  ^^^  '''*'* 
be  extended  on  the  estate,  notwithstanding  the  sale  by  the  trustees ;  and  though  n^ij^e^ 
they  should  appear  to  be  snbseqnent4o  the  deed  of  trust,  yet  as  the  surplus  of 
the  estate  is  to  be  vested  in  the  3  per  cents,  for  the  benefit  of  the  vendor,  he 
has  still  an  equitable  interest  in  the  land,  which  I  think  will  be  bound  by  the 
judgment;  but  if  the  trustees  have  no  notice  of  judgments,  subsequent, to  the 
deed  of  trust,  I  think  a  court  of  equity  will  not  make  them  pay  the  money  over 
again,  if  they  apply  it  according  to  the  deed  of  trust ;  because  I  tiiink  equity    E^at/^  ariO 
in  the  case  of  a  judgment  creditor  and  a  6mid  Jlde  purchaser,  or  a  trustee  !        "TL^llii 
without  notice,  will  not  interpose  on  either  side,  but  leave  the  law  to  take  its  creditor  and 
cosrse ;  and  therefore  as  to  such  judgments  (if  any)  as  are  subsequent  to  the  pufcAaser  with" 
deed  of  trust,  and  of  which  there  is  no  notice,  I  tiiink  neither  the  purchasers 
nor  the  trustees  are  Ixfnnd  to  take  notice  of  them,  nor  are  answerable  for  the 
application  of  the  money  to  those  who  appear  to  them  to  be  entitled  ^  it.   But 
though  this  is  my  opinion,  yet  I  think  it  safest  for  search  to  be  made  for  judg- 
ments ;  and  if  any  others  should  appear,  ifihetlier  before  or  subsequent  to  the 
deed  of  tmtt,  fbr  the  trustees  to  insist  on  H/s  consent  to  the  payment  of  them, 
out  of  the  surplus  money,  or  else  if  the  creditors  by  judgment  insist  upon 
a  right  to  be  paid,  not  to  part  with  it  without  the  directions  of  the  court ;  and 
if  the  creditors  and  H.  will  not  4grec,   nor  file  a  bill  against  the  trustees 
and  proper  parties,  I  think  the  trusties  should  file  a  bili  of  interpleader, 
stating  the  case,  and  pay  the  money  into  court ;  and  pray  by  the  bill  that  they 
may  be  allowed  their  costs  thereout^  and  the  residue  to  be  disposed  of  as  the 
court  shall  direct.  Oko.  Hill.'' 

(H)  That  is,  if  a  mortgagee  lie  attainted  of  high  treason,  a  bill  may  be    Whether  if 
filed  agamst  the  Attorney-Oeneral  on  behalf  of  the  crown  to  redeem.    I^  such  '"^'^^^^  ^ 
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Mwfiigug^  mai9      A  mortgagor  ouiy  redeem  even  after  a  release  of  Ae  eq«dty 

UaM€  0/  «oKi/y  of  redemption,  if  it  appear,  by  circumstantial  proofs,,  that  it 
V  ntdTrefcw  ^^  made  upon  a  secret  trust  and  for  his  benefit.  Thus,  wh^re 

the  plaintiff  and  his  father,  in  December,  1641,  made  amort- 


tttdrnttd  of  ^**®  ^^®  ^*"^  cannot  be  compelled  to  convey,  but  an  amaoeoM  mnmm  only  Ket. 
(rMMJi.  Morf-  This,  it  is  conceived,  19  the  more  correct  statement  of  the  law ;  for  the  case 
gagor  COM  re-  quoted  by  the  learned  author  wiU  not  bear  him  out  to  the  fall  extent  of  the 
kcadt  of  croiPii.  propo^i^^^n  which  he  has  deduced  from  it.    In  1  Eq.  Ca.  Abr.  3l5,  the  ca-^.'  is 

reported  with  a  querif  ;  and  in  Hardrea  no  determination  of  the  court  is  sob- 
joined.    The  judges  wer«  conflicting  in  their  opinions ;  but  from  the  remarlts 
of  Sir  Thomas  Clarke,  Lord  Mansfield,  and  lord  Keeper  Henley,  in  Burgtu 
▼.  Whe9i€y  1  Bl.  Rep.  145.  S.  C.  1  Eden's  Rep.  «05,  it  may  be  inferred  tiiat 
the  demurrer  was  over-ruled.    The  mortgagee  had  by  his  will  made  a  general 
bequest  of  his  personal  estate,  and  appointed  an  executor.^  llie  legal  estate 
descended  on  his  heir  at  law,  who  was  attainted  of  high  treasoO)  whereupon 
the  king  seized  the  land  ;  the  executor  also  extended  the  land  under  a  recog- 
nicance,  which  was  a  collateral  security  for  the  mortgage  money.    The  mort- 
gagor filed  his  bill  against  both,  and  made  the  Attomey-Oeneral  a  party.    The 
Attorney-General  demurred,    and  said  the  remedy  taken  was  improper;  it 
should  have  been  by  petition  of  grace  and  favor*    The  Lord  Cliief  Baron  Hale, 
on  the  first  hearing  of  the  cause,  was  of  opinion,  that  although  in  natural 
justice  equity  of  redemption  lay  against  the  king,  yet  he  could  not  be  compelled 
to  reconvey ;  but  that  an  amoveas  manum  only  would  lie  in  such  case  :  and,  on 
the  second  hearing,  he  said  that  the  king  being  in  actual  possession,  could  not 
be  removed  in  equity  by  an  amoeeaa  nunntm  as  he  might  at  law.    But  Baron 
Atkins  was  strongly  of  opinion,  that  the  party  ought  to  be  relieved  against  the 
king,  because  he  was  the  fountain  and  head  of  justice  and  equity.    Nothing 
more  was  heard  of  the  case  till  it  wa3  cited  in  Burgees  v.  Wheaie,  ubi  supra. 
Sir  Thomas  Clarke  there  observed,  lEden,  206,  '*  Hale  said  eqnity  of  redemp- 
'  don  lay  against  the  crown ;  but  as  to  the  remedy  or  manner  of  suing  it,  that 

was  a  matter  of  high  nature :  but  he  held  the  executor  and  not  the  heir  en- 
titled to  the  mortgage  money  :'*  and  per  Lord  Mansfie^  (ib.  93S),  '*  PawleH't 
caee  seei^  settled  on  a  true  foundation,  and  the  objection  vras  in  terms  over- 
ruled."  Che^rd  Keeper  Henley  went  more  fully  into  tlie  case,  and  re- 
marked (ib.  S55),  that  it  was  said  the  king  upon  a  legal  estate  should  be  liable 
to  an  equity  of  redemption.    He  did  not  know  that  it  had  ever  been  so  deter- 
mined.   Lord  Hale  thought  the  king  should,  because  it  was  an  ancient  right 
which  the  party  was  entitled  to  in  equity.    Baron  Atkins  thought  the  same, 
•  because  he  saw  the  same  eqnity  against  the  cro¥m  as  against  a  common  penon. 
Yet,  said  the  Lord  Keeper,  there  is  in  that  case  (PawUit  ▼.  Attomey-Generefj 
a  recognition  of  the  equity  without  any  declaration  o^  the  remedy.    Whether 
this  remedy  has  since  been  settled  in  the  Exchequer,  where  alone  it  coald  be 
settled,  he  really  did  not  know  ,  but  he  hoped  it  was  so  settled ;  for  he  saw  a 
great  deal  of  eqnity  to  support  the  opinion  of  Hale  and  Atkins.— No  adjadi- 
cation  in  the  Exchequer,  as  alluded  to  by  the  Lord  Keeper,  can  be  found; 
and  thus  the  point  stands  at  present— the  eqnity  recognized,  and  the  remedy 
denied.    The  case  of  an  alien  mortgagee  afibrds  no  analogy ;  for  in  an  instajice 


THE  BQVITT   OF  REDEMPTION*  311 

gage  to  the  father  of  the  defendants,  the  plaintifF*s  suit  was  be  <m  a  »ea^ 

to  have  redemption*    The  defendants  set  up  a  release  made  teneju.^^    " 

by  the  plaintiff  in  1646,  of  all  his  equity  of  redemption,  and 

a  decree  made  by  Lord  Chancellor  Hyde,  in  this  cause,  in 

1663,  which  decree  was  penned  as  if  made  by  consent.     Tliis 

dedree  being  signed  and  inrolled,  and  the  plaintiff  not  being" 

able  to  perform  the  same,  he  could  not  have  a  bill  of  review, 

nor  could  he  have  been  relieved  by  such  bill,  if  it  had  been 

brought,  the  release  barring  all  his  pretensions ;  and  that  being 

upon  a  secret  trust,  he  could  not  prove  the  trust  positively, 

the  witnesses  being  dead;  wherefore  he  was  not  relievable 

either  in  law  or  equity  (o).     The  plaintiff  petitioned  the  House 

of  Lords  for  relief  against  the  decree  and  release.     The  proofs 

<»Sered  in  evidence,  of  the  trusts  were  circumstantial,  and  not 

direct  positive  proofs.     They  went  principally  to  shew,  that 

the  debts  due  from  the  plaintiff  and  his  father  were  small  in 

cooqMffison  with  the  value  of  the  estate  at  the  time  of  making 

the  release.    These  proofs  being  read,  and  it  appearing  clearly 

thereuy,  that  the  value  of  the  lands  was  much  greater  than  to 

make  a  satisfaction  for  the  debt  for  which  it  was  released,  it 

was  determined  to  be  a  trust )  and  the  cause  was  referred  back 

to  the  court  to  be  proceeded  upon,  as  in  the  case  of  an  equit^  * 

able  mortgage,  which  their  Lordships   adjudged  it  to  be. 

Afterwards  the  cause  was  reheard  in  court,  when  a  decree 

» 

(o)  Mor/oy  t.  £/aMyi  H  ai/    l  Ch,  Ca.  107.    Trin.  1668, 


df  that  kind  the  legal  estate  Tested  in  the  king,  on  principles  quite  different       p.  310 
from  those  which  govern  the  forfeitore  in  the  case  of  an  attainted  mortgagee.       cmtiMued* 
That  the  king  might  redeem  a  mortgage  which  devolves  to  him  tflrongh  the 
attainder  of  the  mortgagor,  see  ante,  283.* 

It  is  also  in  place  to  remark  here,  that  all  bodies  politic  or  corporate,  whe-  Corporatiom 
tiller  aggregate  or  sole,  as  well  as  other  incorporate  persons,  will  be  bound  by  bound  by  equiif 
the  equity  of  redemption,  if  they  either  become  mortgagees  or  stand  in  his  ^  jhiom. 

place.  The  authorities  for  this  position  are,  it  is  true,  rather  oblique ;  but 
there  can  be  little  doubt  of  tlieir  support  and  application.  The  numerous 
cases  on  charitable  bequests  and  dispositions  prove»  that  corporations  mny  be 
bound  by  a  trust ;  for  which,  see  Lydiati  ▼.  Fonchy  t  Yem.  412.  AHomey- 
Generkl  v.  Foundling  Hospital^  t  Yes.  jnn.  47.  S,  C.  4  Bro.  C.  C.  167.  et  vide 
1  Yes.  &  Bea.  246.  2  ib.  138 ;  and  other  cases  of  that  class.  And  if  a  cor- 
poration may  be  bound  by  a  trust,  it  is  an  easy  inference  to  conclude,  that  it 
will  be  equally  subject  to  an  equity  of  redemption ;  and  such  is  now  the 
iioiform  opmion  of  the  profession. 

.£E2 
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was  made  for  the  defendants  to  come  to  an  account,  and  the 
plaintiff  to  be  admitted  to  the  redemption  of  his  estate  (i). 

ContriMwn  inf      And  if  there  be  tenant  for  life,  with  remainder  or  reversion 
tenant  for  l^e.  -^  f^^  ^f  ^^  equity  of  redemption,  they  shall  contribute  pro- 

portionably  what  is  due  on  the  mortgage  (k)« 

» 

[  312  1         ^^»  *  devisee  of  an  estate  for  life,  in  an  equity  of  redemp- 
DevUeefor  life  ijon,  may  redeem  and  hold  over  until  those  in  remainder  coit" 

may  redeem  and      .,  ,\  . 

hold  over.  tribute  (l). 


Viner'sobnerta*      (I)  ^roin  this  cafla  it  lias  been  dedlnced  UiaC  equity  '**  wLIt  consider  all  ac- 

_  tian  an  Mmrley  qafoitlons  of  intei«ftt  by  the  mortgagee  in  the  fond  mortgaged,  as  subject 

^  '  to  the  covenant  for  redemption.''    See  the  Author's  index,  voce  ''  Conrts  of 

Equity,"  4th  edit.    This  however  may  be  considered  as  disposed  of  by  n.  (NV 

p.  Ittf  ante ;  and  to  the  cases  there  cited,  add  Wrixon  v.  Cotter^  1  Ridgw. 

P.  C.  295,  as  a  confirmatory  authority  for  the  propositions  there  adduced.    Tlie 

principal  case  indeed  of  MorUy  ▼.  ElwaySf  is  said  to  have  been  reversed  in 

parliament,  by  Vmer,  in  his  Abridgment,  vol.  xv.'  p.  472,  pi.  2. 

Tenant  for  life^       (K)  So  it  was  held  in  SaviUe  f.SmnUef  2Atk.  463.    S.C*  3elecCita.  io 

Idm^^  ro'       ^^*  ^'  ^^^^  ^^  interest  of  incumbrances  should  be  kept  down  by  the  tenant 

flMtiider-auni.      for  life,  but  that  the  principal  money  due  on  any  such  incumbrance  should 

be  borne  by  the  whole  estate.  And  in  Howard  v.  Attorney-General,  2  Mod. 
*  1T4,  it  was  agreed  by  the  court,  that  if  there  be  tenant  for  life,  with  remain- 
der in  fee,  and  they  join  in  a  deed  purporting  to  be  an  absolute  conveyance^ 
if  it  be  proved  to  be  but  a  mortgage,  the  tenant  for  life  shaU  have  his  estate 
for  Kfe  again,  paying  pro  rata  according  to  Ids  estate ;  and  in  the  saro^  case 
it  was  agreed  that  a  similar  law  wou\d  prevail,  aa  between  a  tenant  in  dower 
•  and  the  heir  at  law.    A  dowress  and  jointress  are  in  this  respect  like  other 

tenants  for  life,  and  must  contribute  proportionably. 
r  312  *  1         (^)  ^^  ^^y  ^  ^^  proper  to  sta^  here,  to  keep  up  the  thread  of  observa- 
Renudnder'mam  tion  as  to  the  ability  of  persons  to  redeem,  that  a  remainder-man  nay.redeem 
may  redeems      ^^^^^  the.  tenant  for  Ufe  U  living.    In  the  case  cfGifford  v.  Hort,  1  Sch.  & 

Lef.  407,  n.  (a),  the  Barons  of  the  Irish  Exchequer  held,  tliat  the  equity  of 
redemption  was  barred  by  length  of  time  ;  and  the  plaintiff  being  only  re- 
mamder-man  during  that  period  made  no  difference :  that  he  might  in  that 
capacity  have  proceeded  to  enforce  a  redemption,  or  to  have  a  receiver 
put  on  the  tenant  for  life.  Et  vide  ante,  300,  mfra,  369.  So  a  remote 
remainder-man  of  an  equity  of  redemption  may  file  a  bill  to  redeem,  either 
before  or  immediately  after  his  title  Vests  in  possession;  and  he  has  beeo 
held  not  too  late  to  set  aside  a  title  founded  on  a  decree  made  upwards  of 
twenty  years  before,  which  was  fraodulent  and  void  as  against  him  and  the 
other  persons  claiming  remainders.  Blake  v.  Footer,  2  Ball  &c  Bea.  307.  But 
a  remainder-man,  who  gets  possession  by  redeeming  or  taking  an  assignment 
of  a  mortgage,^does  not  enter  by  virtue  of  his  own  title,  but  by  that  oV  the 
mon^gee.    The^  distinction  between  the  two  specie^  of  possession  must  be 
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•  And  in  such  a  case  the  general  rule  is,  that  the  estate  of  Temmi  fw  ^fe 
the  tenant  for  life  in  the  premises  shall  be  rated  at  one-third,  axS%miitiid«r' 
and  that  of  the  remainder-man  or  reversioner  in  fee  at  two-  *"**"  two-thiTdB. 
thirds  of  what  is  due  for  principal  and  interest  {p)  (m). 

(p)  lUnoeU  V.  WuUey^  1  Rep.  Ch.  Amb.  88.  Et  Tide  Brend  ▼.  Breitd^ 
St  1.  BaUa  V.  Sprwuger^  Pre.  Ch.  62.  1  Vera.  213.  Jamet  v.  HaiUs,  Pre. 
Veneif  ▼.  Vemey,  1  Yes.  428.    [S.  C.      Ch.  44.— £d.] 


eTident  on  the  slightest  reflection.  Possession,  in  the  one  case,  is  as  owner ; 
in  the  other,  as  mortgagee.  Now  nothing  can  be  more  hazardous  or  in- 
convenient than  the  possession  of  a  mortgagee ;  the  manner  in  which  he  is 
caUled  on  to  account  being  most  rigorous  and  severe.  S  Ball  &  Bea;  403. 
On  the  point  of  length  of  time,  this  case  seems  to  be  indecisive,  as  judg- 
ment was  deferred  tiU  after  that  in  CUnion  v.  Chotnwndeiey  should  have  been 
pronounced,  and  the  effect  of  that  decision  on  the  Irish  case  is  not  >  added. 
Ibid.  657. 

So  a  reversioner  may  redeem.    Afn»ley  v.  Reed,  1  Dick,  f 49. 

(M)  This  role  as  to  the  tenant  for  life  paying  a  gross  sum  is, now  exploded  CwMbuiwm  b$ 
as  unreasonable  {Pewrhfn  v.  Hnghee,  5  Ves.  107.  WhUe  v.  While^  4  Vcs.  33),  t^mHtfer  l^e. 
and  the  following  more  equitable  one  adopted  in  Its  stead,  vis.  tkalt  theiennnU 
fur  l\fe  skaU  emUribuie  beyond  ike  tnteritt  in  proportion  to  the  benefit  he  deriva 
from  the  liquidation  of  the  mortgage  debt,  and  the  eonaeqnent  ceaeation  qf  axmud 
puffmente  qf  interest  during  his  Hfe  (which  of  course  will  depend  much  oil  hit 
age,  and  the  computation  of  the  value  of  his  life).  And  «  reference  wiU  be 
directed  to  the  Master  to  inquire  what  propertUm  qf  the  capitail  he  ought  to  pmfm 
Allan  V.  Baekhouse,  9  Ves.  &  Bea.  70 ;  see  also  Nightingale  v.  Loimmi,  1  Bro. 
C.  C.  440.  Shrewsbury  v.  Shrewsbury y  1  Yes.  jun.  333,  SS4.  J^muagi  v.  Looks, 
t  P.  Wms.  27&.  Jones  v.  Selby,  Pre.  Ch.  S89.  Uoyd  "w.Joknes,  9  Yes.  37. 
Montford  v.  Cadogan,  17  Yes.  485,  note  to  p.  314,  post,  and  Chap.  XIX.  post,  * 

as  to  the  psyment  of  interest  by  tenant  for  life.  This  subject  was  much  dis« 
cussed  at  the  Rolls,  in  the  case  of  WhUe  v.  White,  4  Yes.  f  4,  and  5  Yes.  554, 
and  afterwards  before  the  Chancellor,  on  appeal,  when  the  decision  of  the 
Master  of  the  Rolls  was  as  to  the  main  points  afiirmed.  9  Yes«  554.  Lord 
Alvanley,  M.  R.  is  reported  to  have  said,  that  the  tenant  for  life  ought  to  pay 
nothing  but  the  interest.  The  present  Lord  Oiancellor,  however,  when  that 
rane  came  on  upon  appeal,  disapproved  of  that  doctrine,  on  the  ground  of 
the  possible  inequality ;  and  stated  the  rule  as  an  obiter  Return  to  be,  that  in 
general  cases,  where  the  tenant  for  life  is  bound  to  pay  any  thing  beyond  the 
interest,  he  is  bound  to  pay  in  proportion  to  the  benefit  he  de  facto  takes 
under  the  transaction ;  and  that  the  remainder-man  ought  also  to  pay,  with 
reference  to  his  proportion  of  the  benefit.  But  his  Lordship  would  not  finally 
decide  the  question  then,  it  being  in  tlmt  case  unnecessary  to  give  a  definitive 
opinion  on  the  subject.  The  rule,  however,  as  above  stated,  was  subsequently 
acknowledged  and  acted  on,  in  the  case  of  AUan  v.  BackhousSt  nbi  supra,  and 
rncli  must  now  be  taken  to  be  the  standing  doctrine  of  the  court.  The  same 
rale  prevails  as  to  the  apportionment  of  fines,  fees,  &c.  paid  on  the  renewal  of 


i 
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Ttnmt  f9r  Wf      And  if  the  mortgage-money  is  payable  on  a  contingency  not 
^SrilfiUe.        arrived  he  in  remainder  or  reversion  may  exhibit  his  bill  quia 

timet  (n)  against  the  tenant  for  life,  and  the  tenant  for  life 

shall  be  decreed  to  contribute  (j). 

(q)  Hayes  r.  Hayes,  1  Cb.  Ca.  223.  [S.  C.    1   Eq.  Ca.  Abr.  78>   pi.  «• 
1  Vera.  69.— £(i.] 


leases  by  tenant  for  life;  for  which  see  WhUe  ▼.  White,  4Tes.  33.    2  Fonb. 

Tr.  Eq.  386,  5th  edit.    See  also  1  Ibid.  386,  and  9  Ves.  554. 

NoeoHlrUmtion      It  may  also  be  prober  to  add  in  this  place,  that  if  an  estate  in  mortgage 

to  "wwtff«£«  *y  be  settled  on  A.  for  Ufe,  with  remainder  to  trustees  for  a  term  of  years,  for 
person  entitled       ,  ^  -  '  ^  -  ,  ...■..*!. 

to  portion  out    nusiog  4000Z.,  or  other  sum,  for  the  portions  of  A.  s  yoanger  children,  wttn 

4tf  equity  qf  re-  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainders  oTer,  and 
demptton.  ^^^  ^  ^^^  ^^^  g^^  ^^  ^^^  danghters,  C.  and  D.,  and  the  settlor  proving 

to  be  greatly  indebted  at  the  dme  he  made  the  settlement,  an  act  of  parlia- 
ment be  procured  daring  the  children's  minority,  whereby  the  estates  are 
vested  in  trustees  in  fee,  discharged  from  tlie  uses  of  the  settlement,  upon 
trust,  to  raise  by  mortgage  or  sale,  the  expences  of  the  act  and  of  the  trusts, 
and  afterwards  certain  portions  affecting  the  estate  prior  to  the  settlement^ 
[  313  *  ]  <U)cl  then  sufficient  sums  to  pay  the  private  debts  of  A.  to  a  large  amount,  and 
afterwards  to  convey  the  unsold  estates,  and  the  equity  of  redemption  of  those 
which  should  be  mortgages  to  the  uses  qf  the  settlement;  then,  if  the  trustees 
nnder  this  act  mortgage  the  estates  in  fee,  it  is  worth  noticing,  that  on  pay- 
ment of  that  mortgage  by  the  owner  of  the  estate,  he  will  not  be  entitled  to 
call  on  C.  and  D.  for  a  proportionable  contribution  towards  such  mortgage, 
nor  for  any  portion  of  the  expences  incurred  in  obtaining  and  executing  the 
act  of  parliament ;  per  Sir  Thomas  Plumer,  M.  R.  in  Hansard  v.  Kemye, 
ft  Jno.  Wils.  123,  who  observed,  that  the  object  of  the  legislature  was  appa- 
rent from  the  preamble  to  the  act  under  consideration.  The  mortgaged  estates 
were  to  be  subject,  in  the  first  place,  to  the  payment  of  the  money  advanced  in 
discharge  of  the  debts,  and  in  the  next  place  to  what  should  be  due  on  the 
settlement.  The  settlement  was  to  be  untouched  ;  for  though  it  was  directed 
that  the  estates  should  be  discharged  from  it,  they  were  to  be  immediately 
made  again  liable  to  its  provisions.  It  was  impossible,  therefore,  to  consider 
that  the  settlement  was  intended  to  be  abrogated.  £t  vide  the  case  of  Han* 
.  sard  v.  Kemys,  as  to  other  points.  Coop.  Rep.  125. 
BUlqfQ^^  (^)  ^1>60  a  person  is  apprehensive  of  being  subjected  to  a  future  incon- 

timet  lies  to      yenience,   probable  and  even  possible  to  happen,  or  be  occasioned  by  tha 
%l!f^  '      neglect,  inadvertence,  or  culpability  of  another,  a  bill  of  this  kmd  may  be 

exhibited  to  quiet  the  parties'  apprehensions  of  future  inconvenience,  by  re- 
moving the  causes  wbich  may  lead  to  it.  Hinde's  Prac.  1 28.  Therefore,  in 
the  case  in  the  text,  where  A.  being  seised  of  lands  in  fee^  granted  a  rent 
charge  issuing  thereout,  and  afterwards  devised  the  lands  to  B.  for  life,  with 
remainder  to  C.  in  fee,  and  died ;  it  was  held,  that  such  a  bill  was  proper  to 
compel  d.  to  pay  the  arrears,  for  fear  all  should  fall  on  C.  the  reversioner, 
although  it  was  urged  that  this  was  a  remote  possibility. 
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And  (r)  if  ^be  tenanl;  ibr  life  of  tlie  eanity  of  redemption  Tendtii  /*r  H^ 
fsfs  tX  the  mortgage,  and  has  tlie  teitn  assigned  over  in  trust  mi  tw-^hirH  nf 
t(x  hhntelf,  and  makes  impTOvelnentSy  and  dies,  and  afterwards  JUS*^  aihwid 
Ibe  temainder-man  or  reversioner  comes  to  redeem,  the  repre-  ^JS^J  (us  w- 
aentatiines  of  tenant  For  life  shall  havfe  the  idlowance  of  two*  fiimMi  in  re- 
thilllB  of  the  lasting  im]^roTements/  but  nothing  for  the  other 
tfih*d)   b^ause  he  received  the  benefit  t^reof  during  his 
Mfe  (o) ;   and  no  hiterest  shall  be  allowed  during  the  life  of  ' 
tenant  for  life  for  the  money  he  paid,  Ibr  he  is  bound  to  keep 
down  the  interest  during  his  estate* 

(r)  Newlwg  v.  Abbot,    1  Vin.  Abr«    186.      S..  C.    S  £q.    Ca.  Abr.    596,     , 
pi.  11. 


(O)  In  one  case  where  the  time  of  i^^detnptioQ  was  fixed  for  a  distant  Imprwem^iUMm 
period,  and  the  mortgagor  was  allowed  to  redeem  before  the  day  appointed 
Ibr  the  payment  of  the  money,  the  mortgagee  (who  was  in  possession)  was 
alhiwed  hi  foH  ibr  all  his  lasting  impro?eMeats.  1  Raitliby's  edit,  of  Vernon, 
184,  n.  1.  The  contrary,  however,  appears  to  have  been  held  in  Clarke  ▼• 
Abbots  Bam.  457«  15  Vin.  474.  The  old  rule  would  now,  perhaps,  be  con- 
sidered obsolete,  and  the  tenant  for  life,  or  mortgagee,  allowed  in  full  for 
ab  reasonable  and  permanent  improvements  with  interest,  from  the  time  he 
made  the  same.  Vide  decre^  in  Webb  v.  Horke,  t  Sch.  &  Lef.  661.  See  also 
G94fri9  ▼.  Watwn^  S  Atk.  517,  and  WMiy  v.  WttOey,  1  Vem.  487.  et  infra, 
956. 

8ed  sicus  of  a  committee  of  a  lunatic,  expending  money  on  improvements 
without  an  order.    Foater  v.  M^rcKantf  1  Vem.  96f» 

According  to  Vinnius,  if  a  creditor  had  been  at  any  expence  which  was  not   0/  Mnomnee 
Chsotutely  necessary  for  the  preservation  of  ilie  pledge,  but  which  bad  aug-  •'*'''  ^^T^^SbiI 
mented  the  value  of  it,  or  improved  the  land,  he  was  to  be  paid  for  liliese  ac-   fa|p 
cording  to  circumstances.    Thus,  if  the  mortgagor  himself  had  begun  tba       [  314  ] 
imprevements,  he  would  have  less  reason  to  complaitt  of  them,  or  if  the  mort- 
gagee had  reaped  from  the  improvements  fruits  to  a  greater  valne  than  the 
interest  of  tlie  money  be  had  laid  out,  he  would  be  entitled  to  a  smaller  sum 
for  his  reimbursement.    So,  accordiqg  to  other  eircamstaoees,  it  would  be 
necessary  to  make   mush  a  medium  as  might  not  favor  either  the  severity 
or  hardshqi  of  tlie  mortgagee,  or  the  unreasoitabk  nicety  of  tlie  mortga^on 
See  Via.  lib.  .38,  de  rei  oind.  et  Inst.  lib.  Sd,  de  pign,  act.    But  if  a  mortgagee 
bad  lain  out  money  for  preserving  or  repairing  the  property  mortgaged,  as  for 
example,  to  secore  a  piece  of  ground  against  the  current  of  a  river,  to  pre- 
Tent  the  fall  of  a  house,  or  to  rebuild  it  after  its  fsJl,  he  would  have  betm 
entitled  to  these  expences  in  fell ;  for  he  bad  preserved  the  thing  in  being  for 
the  conunon  interest,  both  of  the  proprietor  and  creditor ;  and  it  iras  his  own 
to  the  vaine  of  what  be  had  laid  out  apon  it,  ibid.  Mb.  2i»,  ife  reb.  ffsd.  lib.  24. 
s*  1,  aad  lib.  $6,  4e  rob*  auot* 
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J^aumi  far  Uft  A  distinction  is  made  in  computing  the  value  of  the  Kfe^ 
iUaI.  Biu  by  where  the  application  is  during  the  life  of  tenant  for  life>  and 
toTr^m"!?  where  it  is  after,  his  death  (*).  For  where  lands  in  mortgage 
executor  m^po^  were  devised  to  A.  for  life^  remainder  to  B.  and  his  heirs, 

wg   two'thurde 

cnlyfdiemUaed*  A.  entered,  brought  in  the  mortgage,  took  an  assignment  in 

trustees  names,  and  died.  B.,  the  remainder-man,  preferred 
his  bill  against  the  defendant,  the  representative  of  A.,  to  rer 
deem.  It  was  insisted,  by  B/s  counsel,  that  he  ought  to  pay 
but  two-thirds  of  what  was  due  on  the  mortgage,  and  that  the 
other  third  ought  to  be  allowed  by  the  defendant,  by  reason 
the  tenant  for  life  enjoyed  the  profits  during  his  life  (p).  But 
the  court  said,  had  the  application  for  redemption  been  in  the 
life-time^  of  the  tenant  for  life,  that  then  he  should  have  been 
allowed  a  proportion  of  the  money,  in  proportion  to  the  value 
of  the  respective  estates  of  the  tenant  for  life  and  the  remain- 
der-man; but  he  being  now  dead,  and  having  enjoyed  the 
estate  but  one  year  only,  the  defendant  must  make  an  allow- 
ance only  for  the  time  that  A.  enjoyed  the  estate  (q). 

TeiMii  for  Ife  In  the  case  o{J(»mes  v.  Hailes  (^),  it  is  laid  down  that,  if 
Mh?  imTie-  ^^  estate  in  mortgage  be  settled  on  A.  for  life,  and  then  on  B. 
J?"*  *iJ^       in  tail  or  in  fee,  the  tenant  for  life  shall  bear  two-fifths  of  the 

ihree-JVtki*  ,  i  At 

principal  and  interest,  and  the  remainder-man  three-fifths  (r). 

(<)  Clyat  ▼.  BuUeeon,  iVern.  404.         (<)  Jamee  r.HmUes,  Pre.  Ch.  44. 


(P)  This  was  balanced  by  the  loss  of  interest  of  money  paid  for  redemp- 
tion. 

Present  rule  qf     (Q)  Tbis  point  does  not  appear  in,  the  Register  Book  (Reg.  lib.  1685,  A. 

eeiMinbuihiu       fo,  759),    i^  joes,  however,  very  much  assimilate  to  the  rale  now  adopted 

in  courts  of  equity,  and  it  is,  perhaps,  a  more  equal  and  reasonable  rale  than 
the  old  one  of  one  and  two-thirds.  That  the  tenant  for  life  should,  in  all  cases, 
pay.  one-third  of  the  mortgage  money  in  a  gross  sum,  is  beyond  his  proportion 
of  the  benefit,  and  that  be  should  only  pay  a  sum  equivalent  to  the  interest 
which  may  accrue  during  his  life,  is  perhaps  too  little,  and  therefore  the  rule 
at  present  acted  on  is,  that  he  shall  contribute  in  proportion  to  the  advantage 
he  may  derive  by  an  exoneration  of  his  estate  for  life  from  the  burthen  of  the 
mortgage  money ;  and  it  is  referred  to  the  Master  to  ascertain  the  amount 
of. such  contribution.  Seeante,  p.312,  note(M). 
r  315  1  ^^^  '^^  ^'""^^  doctrine  prevailed  in  Rivee  v.  Rhee^  Pre.  Ch.  fl.    But  in  an 

Jhde  Iff  two  and  anonymous  case  in  1  Pr.  Wms.  650,  the  reporter  states,  that  he  mentioned  la 

three  fifths  in;-  the  court  that  the  life  estate  (especially  in  the  case  where  the  tenant  for  ■  life 
xerMwed. 
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Bat  where  he  who  is  possessed  of  the  eqmty  of  redemption  PmiiimUBr  te* 

hath  such  an  interest  in  the  estate,  as  he  can  secure  the  money  incunSrtaSe, 

laid  out  by  him  to  redeem  upon,  the  remainder-man  shall  pay  ^t^^^^ 

him,  or  his  representatives,  all  he  hath  advanced*  lowed  whoUmo' 

neyaiwmced. 

As  (u)  where  a  tenant  in  tail  of  a  mortgaged  estate,  under  Inambramee 
the  will  of  his  father,  upon  the  death  of  his  two  brothers,  paid  iiua^nSiking 
off  A  debt  originally  on  the  estate  by  mortgage  term  for  years,  ^^^  ^^ 
but  neglected  to  have  an  assignment  of  the  term  to  himself  exmiertitkn{9). 
and  afterwards  devised  the  same  lands ;  and  the  plaintifis,  the  .     . 
remainder-men  under  the  will,  claimed  the  estate  as  not  barred, 
discharged  of  the  incumbrance*    The  Lord  Chancellor  held« 
that  there  being  a  term  for  years  in  the  mortgagee,  which 
stood  in  point  of  law  as  it  did  before,  no  assignment  in  law 
being  made  thereof,  none  of  the  parties^  before  the  court  had 
the  legal  estate,  for  a  conveyance  of  which  the  plaintiffs  came ; 
and  therefore  thcU  conveyance  must  be  upon  equitable  grounds. 
That,  so  far  as  it  appeared,  tenant  in  tail  paid  it  off  with  his 
own  money  y  that  he  might  have  taken  an  assignment  of  the 
term,  either  in  trust,  to  attend  the  inheritance,  which  would 
have  ended  this  question,  or  in  trust  for  himself,  his  executors^ 
or  administrators,  which  would,  notwithstanding  the  remainder 
over,  have  kept  this  incumbrance  on  foot  for  the  benefit  of 
his  personal  estate,  and  those  entitled  thereto;  or,  that  he 
might  have  cidled  for  an  assignment  of  it  in  his  life,  if  he  had 
found  out  this  limitation  in  remainder,  that  it  might  have  been 
made  for  tha benefit  of  his  executors,  not  of  the  remainder;  ^ 
hut  his  not  doing  any  of  these,  clearly  proved,  that  he  took  * 

himself  to  have  had  the  absolute  ownership  and  disposal  of  it^ 
And  the  court  could  not  decree  to  persons  claiming' this,  in 
contradiction  to  his  apprehension  and  intent,  a  conveyance  of 


(«)  Khrkham  ▼.  SmUh,  1  Ves.  S58.    [S.  C.  «60,  and  in  Amb.  518.— £^0 

had  the  remainder  In  fee)  might  be  Tahied  at  two  fifths,  which  bad  been  done 
in-  tome  cases,  yet  the  court  said,  how  eqaitable  soeTcr  that  might  1>e,  it  was 
not  the  practice,  for  which  reason  it  would  l>e  dangerous,  and  create  uncer« 
taint]^  to  go  out  of  the  rule ;  and  the  Register  said  he  had  neter  known^a  Ulb 
iraloed  at  more  than  one  third.    See  last  note  for  the  present  rule. 

(8)  The  court  conceiving  that  he  had  not  that  uitention,  and  that  it  was 
from  misconception  that  he  did  not  take  an  assignment  of  the  debt,  per  Lord 
Eldon  in  L^i  ?•  JtkiuSf  9Ve8.  6t. 
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Ae  inheritance^  and  likewise  of  liiid  term,  without  makmg  a 
satisfiictioB  to  the  personal  estate  of  the  tenant  in  tail ;  as  that 
would  be  contrary  to  the  maxim,  that  he  who  watdd  have 
equity  must  do  equity;  and  the  plaintiffs  were  decreed  to  have 
the  estate,  subject  to  the  money  paid  by  the  tenant  in  tail  in 
discharge  of  the  mortgage  (t)« 


Tmmd  m  ttM      (T)  This  case  of  Ktrkham  ▼.  Smilh  was  cited  and   recognised  by  Lord 

YemZt^^^iiker  ^^^>  '"  ^^^  ^'  •^<>*«*«»  ^  ^es.  37,  and  by  Sir  T.  Plamer,  M.  R.  in  PiH  t. 

maut  hew  whoU  '^y  1  Tnau  193.    In  tlw  ilase  «f  Lbyd  ▼.  JoJbief,  a  tenant  in  tall  being  pos< 

charge*  aesied  of  two  eatafeea,  subject  to  a  mortgage  affectiag  both,  sold  one  of  tbeM 

in  fee,  and  conveyed  it  to  the  jimrchaser  by  nidentnres  of  lease  and  release. 
The  tenant  in  tail  dying,  a  question  arose,  whether  the  remainder^man  of  the 
estate  not  sold,  oonld  compel  a  contribution  from  the  purchaser  of  the  other 
celate,  as  to  his  proporHoa  of  the  charge,  aecordlng  to  the  valne  of  the  te- 
Ipeetive  estates,  and  it  was  held,  thai  the  porcbaser  (soppoaing  tfaa  eoavey* 
ances  valid,  of  which  then  was  some  question)  was  not  obliged  to  contribute 
in  exoneration  of  the  other  estate  remaining  in  settlement  because  the  teaant 
in  tail  could  have  barred  the  remainder-man,  who  claimed  the  appropriatioa 
^  the  charge. 

Incmnbnmeei        On  the  antberity  of  the  cue  of  Kirkkm  v.  SmUh,  Lord  Thnilow  held,  that 


P^  #  ^/^  when  a  tenant  in  tail  paid  off  an  incniabrance,  it  was  only  ufefereace,  and  not 

WM*  ./or  ■Vtfa 

and  ienani  in  ^^"^  poHHviy  that  he  meant  to  exonerate  the  estate,  and  evidence  might  be 

ioii,  wkether      produced  to  prove  the  contrary,  and  that  the  rule  of  law,  when  a  tenant  for 
M  examrutum?  ^f^  pMfiff  the  meumbrance,  was,  that  he  should  be  a  creditor  for  the  money, 

bat  that  when  a  tenant  lo  tail  discharged  it,  such  payment  should  operate  ui 
exoneration  of  the  estate  of  which  he  might  have  made  hhaself  absohitt 
owner.  Janen  v.  Mergan^  1  Bro.  C.  C.  SIS.  In  like  manner  it  was  heM,  uk 
Si.  Paul  V.  JhtdUy^  15  Ves.  167,  that  if  a  tenant  for  life»  paying  off  an  incum- 
brance, merged  the  security  by  taking  an  assignment  to  himself  (thus  connect- 
ing it  wilh  the  legal  estate  of  inhentance  of  which  his  Vite  estate  was  a  por« 
lion)  jrimA  fm^  the  charge  woold  be  extinguished  and  the  estate  exoBeiated{ 
and  that  in  every  case  where  a  tenant  in  tail  paid  off  an  Iscombrance  (since 
he  repretinted  the  inheritance)  the  presumption  was,  that  whether  he  took 
an  asslgnasent  of  the  inheritance  or  not,  the  debt  was  gene  aad  the  estste 
discharged.  But  it  was  forlher  held,  that  in  either  of  these  cases,  evidence 
of  an  intention  to  continue  the  charge  woold  be  admissible  to  rebut  the 
presumption. 

-  The  cases  o»  thia  subject  are,  Ametlmrf  v.  JSreani,  1  Ves.  4!t7.    S.  C.  post, 

lOOS.    Jones  v.  Morgan^  1  Bro.  C.  C.  S18.     Sirew$burp  v.  Sirewelmryf  $  Bfoi 

C.  C*  120.     Sergision  v.  Sealey^  8  Atk.  416.      WfjwUwm  v.  EgrcMnt^  Amlfc 

753.     PTaff  v.PoMt/,  11  Vea.S57.    ;9t.  Paai  v.  DtuOey,  15  Ves.  167.    RMmg' 

tan  v.Rtdingtim,  1  Ball.  &  Bea.  140.    Pitt  v.  Pittf  1  Turn.  183.    BuMig^im 

V.  Hobarty  3  Swanst.  186.    And  the  result  of  them  appears  to  be  :— 

lif.  Bv  ftaaal       ^^  -^^^  '^  *  tenant  for  life  (although  with  remote  remainders  m  tail  or  in 

forlife^andper*  fee,  Amb.  753),  or  even  a  tenant  in  tail  who  has  an  express  condition  of  no» 

b^Je^^^^      alienation  annexed  to  his  estate  by  act  of  parliament  \such  teaant  in  tail 
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being  tn  equity  eoQsldered  as  tenant  for  life,  3  Bro.C.C.lflO.  SSwnoftttOO), 
or  an  infant  tenant  in  tall  (who  cannot  alien  daring  minority),  pay»  off  a  mort- 
gage, or  otiier  incnmbrance  charged  on  the  inheritance,  and  takes  no  farther 
notice  of  it  by  assignment  or  otherwise,  then  nrimA  faeie  the  incnmbrance  will 
eontinne  a  charge  on  the  land,  for  the  benefit  of  the  person  so  paying  it  off, 
and  hU  representatives,  witfi  the  qualification  of  having  no  interest  during 
UfCy  in  the  same  niaoner  as  it  wonld  have  continued  a  charge  in  the  hands  of 
the  original  incumbrancer.  And  it  is  observable,  that  where  a  person  entitled 
partially  to  land  is  also  entitled  to  a  sum  of  money  charged  npon  the  inherit* 
ance,  it  does  not  necessarily  mergc—Tiiis  mle  arises  from  the  extreme  scantl- 
Mess  of  the  estate  of  the  tenant  for  life,  and  other  persons  named,  who  cannot 
be  presnmed  to  intend  a  bounty  to  tlie  persont  In  remainder,  they  having  by 
far  the  largest  portion  of  the  property.  This  indeed  would  be  discharging  the 
estate  of  another  person  of  a  heavy  burthen,  without  any  consideration  or  tie 
of  affection.  The  ems  lies  on  those  in  remainder  or  reversion,  to  shew  an  in- 
tention In  the  persons  purchasing  the  Incumbrance  to  exonerate  the  estate ; 
and  it  seeuu  the  not  taking  an  assigiunent  of  the  debt  fh»m  the  creditors  will 
not  be  evidence  to  that  effect. 

2dly.  If  a  tenant  in  tail  pays  off  an  incumbrance  on  the  estate,  he  is  consi-  fd.  J^  tmmd 
dered  prtin^  facU  to  have  intended  an  exoneration ;  for  as  lie  might  acquire  ^*  !^\  w 
the  absolute  ownership  by  a  recovery,  a  presumption  arises  that  his  intentioiv  L  ^^ '  J 
was  not  to  keep  alive  the  charge,  and  therefore  the  wu  devolves  on  his  repre- 
■entativesj  to  prove  that  he  did  not  mean  to  discharge  the  estate  of  its  bortben. 
In  default  of  that  proof,  it  will  be  presumed  that  the  tenant  In  tail  intended 
to  exonerate  the  estate,  principally  for  the  reason  that  the  issue  in  tail  being 
necessarily  part  of  his  family,  and  he  having  the  remainder  and  reversion  com- 
pletely under  his  controul  (3  Pr.  Wms.  235),  he  must  be  considered  in  effect 
the  absolute  owner,  and  as  he  cannot  be  a  trustee  for  himself,  the  purchase  of 
the  incnmbrance  is  presumed  to  be  made  for  his  own  benefit.  And  here  aota 
the  difference  between  the  payment  of  a  charge  doe  on  the  estate  by  the  tfrv 
pant  in  tail,  which  Is  a  voluntary  act,  and  the  devolution  of  the  estate  to  bin 
when  he  already  has  the  charge.  In  the  former  case,  the  charge  will  be  extin- 
guished i  in  tbe  latter,  it  will.  not.  The  distinctions  as  to.  this  point,  accord- 
ing to  Chaiido9  v.  TaU>ot^  2  Pr.  Wms.  $05,  are  these  :-*pIf  10002.  be  charged  on 
a  real  estate,  vhlch  estate  itself  comes  to  the  person  entitled  to  tbe  money, 
I  f  in  fee  the  charge  wiU  be  merged,  but  if  the  charge  be  secured  by  a  term, 
or  other  legal  estate  in  a  third  person,  there  the  chaise  will  not  be  merged^ 
nor  will  it,  if  the  estate  which  comes  to  tbe  person  entitled  to  tbe  money  ba 
only  an  estate  tall. 

These  are  mere  general  rules  of  presumption  or  primary  inference,  and  may  Procfioc. 
be  rebutted  by  circumstantial  evidence  to  the  contrary.    Where,  therefore,  n 
tenant  in  tail  paid  off  a  charge,  but  took  no  assignment  of  it,  under  aa  Im^ 
pression  that  he  was  tenant  in  fee,  the  court  held  that  the  charge  should  not 
be  extinguished,  because  it  was  to  be  inferred  from  the  circumstances,  that 

• 

if  the  party  had  been  aware  of  his  title  as  tenant  in  tail,  he  would  have  taken 
care  to  have  maintained  the  incumbrance.  One  principal  circnmstance  was, 
tbat  this  incumbrance  was  taken  off  'the  estate  in  question,  and  charged  on 
other  estates,  so  that  in  fact  the  incumbrance  was  not  really  extingoisbed* 
BaclniigAiim  v.  Hobmrt^  3  Swanst  186.— In  cases  Involving  these  or  aimUw 
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pm^WfT,  Aae-      ^  daughter,  being  heiress  at  law,  redeeming,  shall  hold  the 


iikg  redeemedp 
hold 
ut  poith 


shall  hold         land  against  a  posthumous  son* 

0gaifut  posthu' 


Thus  (x)  where  a  man  mortgaged  upon  condition,  that  if  he 
or  his  heirs  repaid  100/.  at  such  a  day  he  should  re-enter  ;  he 
died,  leaving  issue  a  daughter  only,  his  wife  being  previement 
ensient  with  a  son ;  the  daughter  and  heir,  at  the  day,  paid 
the  100/.  and  afterwards  the  son  was  bom ;  and  whether  the 
son  should  enter  upon  the  sister,  or  she  should  retain  it  for 
ever,  was  the  question  ?  And  it  was  held  by  Hyde,  Chief 
Justice ;  Walter,  Chief  Baron ;  Denham,  Hutton,  Whitlock, 
Harvie,  Yelverton,  and  Croke,  that  the  sister  should  retain  it 
against  the  son,  bom  after  the  performance  of  the  condition ; 
[  318  ]  for  inasmuch  as  she  paid  the  money  {and  if  she  had  not  paid 
it,  the  land  had  been  lost\  if  she  coiild  not  retain  the  land 
against  the  son,  she  had  no  remedy  for  the  money,  and  by 
payment  thereof  she  had  gained  the  land,  and  was  in  as  a  pur- 
chaser, although  she  were  entitled  thereto  by  the  condition, 
and  as  heir,  and  she  should  retaip  it,  as  she  should  the  per- 
quisite of  a  villain,  and  as  land  gained  by  her  vigilancy ;  for 

(x)  Kerton*$  case,  Cro.  Car.  87. 


qaestiona,  tlie  prudent  course  is,  to  adjust  the  rights  of  those  who  are  to  suc- 
ceed to  the  property,'  by  an  instmment  which  shall  folly  and  clearly  express 
the  Intention.  A  form  of  this  species  of  deed  will  be  added  in  the  Thinl 
Yolame. 
Etriw's  €6H  ^^  '^^^  ^'^^  ^^^^  by  the  learned  author  gofts  to  prove  tliat  the  daughter 
rHitmd*  fhould  retain  the  lands  for  ever  against  the  son.    But  the  Judges  were  divided 

in  opinion,  and  consequently  nothing  final  can  be  collected  from  the  case. 
The  circumstance  of  its  being  a  legal  redemption  by  payment  of  the  money 
at  the  day,  very  much  favors  the  opinion  that  the  daughter  should  hold  «ft«H 
hUel^  i^atasf  the  sou ;  and  at  law  it  is  presumed  such  must  be  the  determination 
of  the  court,  for  the  daughter  by  her  vigilance  prevented  the  estate  from  being 
forfeited.  She  was  therefore  a  purchaser,  and  it  is  conceiTcd  that  a  court  of 
equity  would  not  interfere  and  compel  the  daughter  to  be  redeemed,  but  leave 
them  to  their  legal  rights,  for  it  is  not  the  case  of  an  equimble,  but  of  a  legaj 
redemption.  If  the  day  had  parsed,  and  the  daughter  had  redeemed  vohm- 
tarily,  or  to  prevent  a  foreclosure,  then  it  would  have  been  altogether  a  case 
of  equitable  jurisdiction,  and  the  probabilities  ate,  that  a  court  of  eqnity 
would,  in  that  case,  permit  the  daughter  to  hold  over  only  for  the  money 
which  she  had  expended  in  redeeming  the  estate.  The  learned  author  has 
however,  taken  a  different  view  of  the  case,  in  p.  318,  post,  to  which  refer- 
ence is  made.    Ywng  v.  Ba^ford^  Hob.  3.    10  Vin.  Abr.  t31. 
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Otherwise  it  should  be  lost  to  both,  and  she  should  lose 
lK>th  land  and  money,  therefore  the  law  willed  that  she  should 
retain  the  land.  But  Richardson,  Chief  Justice  of  the  Com- 
mon Bench,  and  Dodderidge,  held  strongly  the  contrary, 
because  she  had  it  as  heir,  and  then  the  nearer  h^  being 
bom,  should  defeat  her  title;  and  it  was  in  her  voAm^ory  act 
to  pay  the  money,  which  she  might  well  have  omitted,  and  she 
paid  it  of  her  own  head,  and  at  her  own  peril ;  Jones  and 
Trevor,  puisne  barons,  doubted  thereof,  and  would  not  de- 
liver any  opinion,  but  rather  inclined  that  the  son  should 
bave  it. 

The  degree  of  pressure  under  whicb  money  so  circumstanced  ^!jl2^^ 
should  be  paid,  would,  it  k  presumed,  at  this  period,  decide  redai^ftum  <• 
to  whom  the  eqidty  of  redemption  should  belong.  If  a  daugh-  oomre.  iidm^ 

.  ter  so  predicamented  should  pay  money  due  upon  mortgage  to  **•"*•• 
prevent  an  actual  foreclosure,  and,  to  save  the  inheritance, 
should  satisfy  the  condition  on  the  point  of  being  forfeited  in 
equity  as  well  as  at  law;  there  seems  great  reason  that  a  son 
bdm  after  should  not  devest  it,  because  if  the  daughter  had 
not  performed  the  condition,  the  land  had  been  utterly  lost, 
and  qui  seniit  onus^  sentire  debet  et  commodum.     But  if  a 
daughter  so  circumstanned  should  officiously  pay  off  the  mort- 
gage in  order  to  vest  the  estate  in  herself,   it  should  seem 
the  equity  would  be  against  her,  because  the  condition  being 
skved  in  eqmty,  notwithstanding  the  forfeiture  at  law,  would 

^  descend  to  the  after-bor«r  son,  and  the  act  of  the  daughter 
being  voluntary,  would  not  fall  within  the  maxim  aDuded 
to.  She  therefore  could  only  be  considered  as  a  trustee  for 
the  heir(x). 

An  equity  of  redemption  of  a  mortgage  in  fee  is  not  assets  E^'fy  rf  re* 
At  law,  because  the  estate  is  forfeited;    and  if  a  specialty  iZiigt^^ 
creditor  bring  an  action  against  the  heir,  the  heir  may  plead  -J^  ^^niii 


(X)  See  t|ie  preceding  ^ote,  for  the  Editor's  ob«erTation»  on  tiiis  caie. 

( Y)  Aueto  are,  1st.  Eitlier  real  or  personal ;  aild,  Sndly,  Either  legal  or  AM$eU  real  mid 
^eqaitable.    Real  assets  are  sach  hereditaments  as  are  chargeable  to  creditors  ^^^'^'I^^H^ 
in  the  hands  <^f  the  heir  at  law.    Thus,  lands  descended  are  real  assets  for  the  dUihgSiM^ 
aatisfaction  of  specialty  debts,  3  Wooddes.  Lect.  485 ;  and  an  acTvowson  de- 
jBeaded  is  real  assets,  Xofrtnsen  ▼•  2Vii^,  3  Pr.  Wms.  401.     PcrtowA  assets 
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rietts  per  dhoent;  but  the  b^  having  a  r^;ht  m  equity,  that 
[right]  is  in  equity  liMe  to  satisfy  debts  {m). 

(z)  SoUeif  ▼.  G^mer^  %  Vera.    61.  before  the  statute  of  fraud  olent  de- 

Flgdmit  V.  Kitkf  1  Vern.  411.  2  Atk.  rises  ?    [If  it  were,  a  difference  eu 

94    tVoEftr  ANk    Contni,  JB«m€f  ▼.  Oat  accocmt  is  not  very  pcrceptfbHs 

Moxf  catad  tVem.  4M..   Qtuvfe,  if  — £d.] 


are sndi goods  and  daMek aa arc cbargeaUeto  oeditars  and  legatees,  in  tlie 
hands  of  the  exe€vtort|  and  coBiiit  of  ail  the  persoml  astafte  of  the  testator 
irhen  converted  into  mone^.    9  Bhk  C^ooi.  510c    Aisats  aro  Sdly-,  eitfior  legal 
or  equitable^    L^al  assets  are  such  as  cooatitBCe  a  finii  far  the  payaicait  of 
debts  according  to  their  legal  priority,  giving  preferaoee  coolanaibly  to  a 
coarse  of  administration ;  and  it  is  not  a  sufficient  mark  of  dlstiocttas  to  sqr 
that  they  are  recoverable  in  a  court  of  law  only,  for  they  may  be  sued  for  and 
recovered  in  a  oeart  of  equity  also,  when  the  nature  of  the  assets  calls  for 
that  mode  of  procedure.    JS^ai^tfUe  assets  are  such  as  can  be  reached  only  by 
the  aid  of  a  court  of  equity,  and  are  divisible  pan  pa$su,  that  is,  among  all 
tiie  creditors  equally.    Every  thing  may  be  considered  as  equitable  assets, 
which  the  debtor  has  made  subject  to  his  debts  generally,  and  which,  with- 
out his  act,  would  not  have  been  saliject  to  his  debts  generally.    S  Fonb.  Tr. 
£q*  402,-  5th  ^dlt.    Therefore  a  general  charge  of  debts,  comprised  in  the 
terms  frequently  found  in  wills,  as  **  in  the  first  place,  I  will  and  desire  that 
all  my  just  debts,  funeral  and  testamentary  expences,  &c.  be  paid  and  dis- 
charged,'^  will  convert  the  whole  property  of  the  testator,  whether  it  consist 
•f  equiliea  of  redemption,  or  other  real  estate,  into  equitable  assets,  for  the 
payment  of  debta  generally,  and  thai  although  the  equity  of  redemption  or 
other  real  estate,  be  afterwards  devised  to  the  heir  in  fee,  or  the  descent  be 
not  broken.    Shiphard  v.  IjUwidge,  8  Ves.  26.    Pope  y.  Gvya,  ib.  28.    Burl  v. 
HumuUf  ib.  SO.    The  equity  of  redemption  oo  a  mortgage  in  fee  must,  in  sll 
eases,  be  equitable  assets,  particularly  If  the  mortgagor  devise  it  in  trust  to 
•eU  to  pay  debts.    In  a  case  where  A.  made  a  mortgage  in  fee  to  B.  upon 
trusts  for  sale,  and  then  died,  devising  the  equity  of  redemptioa  to  trustees 
in  trust  to  be  sold  for  payment  of  hia  debts,  and  made  the  trustees  executors, 
and  after  A.'s  death,  the  mortgagee  sold  and  paid  himself,  leaving  a  surplus 
of  about  5002.  a  question  arose  whether  this  sum  was  equitable  assets.    Per 
Bayley,  J.  it  is  equitable  assets  for  two  reasons ;  first,  because  the  sobject- 
matter  of  the  devise  was  equitable  property  at  the  death  of  the  testator ;  sod 
secondly,  because  this  was  a  devise  in  trust  to  pay  debts;  and  Holroyd,  J. 
concurring,  observed,  that  whatever  might  have  been  ruled  in  the  old  cases 
in  Veraon,  it  was  then  clearly  settled,  that  a  devise  to  trustees  (who  were  also 
made  executors),  in  trust  to  sell,  "did  not  constitute  legal  assets.     Clay  v. 
WiUUf  1  Bara.  &  Cress.  364.    Lord  Eldon  has  remarked,  that  a  mere  charge 
of  debts  is  a  declaration  of  intention,  on  which  a  court  of  equity  vrill  fasteo, 
and  by  virtue  of  which  it  will  draw  out  of  the  masa  going  to  the  heir,  or  to 
others,  that  quantum  of  interest  which  witt  be  sufficient  fi>r  the  debts.    Bt^ 
T.  EkinMy  7  Ves.  323.    But  to  exempt  the  personal  estate  from  the  payment 
of  debts,  there  must  be  declaration  pAain^  or  a  maniCest  intention  W  da  sn 


1 


THB  EOnTT  Of  UOmPTIOH.  99S 


AnJ  if  die  hdr  alieiw,  of  releases  Mb  eqwty  of  redemption,  Vf^tfte- 

•    i»         •  f  I.     3       fltf'JIIJMlDII  w 

to  prevent  the  creditors  from  bavinga  satis&clKm  for  their  oti^iin^  mmieff 


WcopHivv-  ir4«7tf;  7VeB.  337.  The  pritoelpiiff  dUtliiclfon  l^etwcicfit  tega!  vM' 
eqaitabte  assets,  consists  in  the  node  of  <Katoilmtion>  tf  tftey  are  dlstri* 
bstaUe  aceordinf^  to  the  rale*  prescribed  in  eotirti  of  Faw  for  tiie  adminh- 
tratkm  of  Cbe  estatea  of  fntesttftes,  they  are  said  to  be  legal  assets,  and  if 
aeeofding  ta  the  relet  which  govern  conrts  of  equity,  equitable  assett. 
Coarts  of  law  adopt  rales  of  priority,  giving  preference  of  one  class  of  ere- 
dftors  to  anoiher,  for  which  see  |i08t,  3f4,  u.  (E).  Bat  courts  of  equity 
favor  equality,  amd  therefore  divide  the  assets  amongst  the  creditors  equafly. 
Amm.  2  Vem.  133.  ChtiUM  ▼.  Cafhom^  Pr.  Ch.  408.  Chambers  r.  Harvest^ 
Hose.  If 3;  et  vide  ib.  328.  Liwin  r.  OaJk^^y,  t  Atk.  50.  B<i<«ont.  LuMfe- 
^wn,  2  Bre.  €.C.  94. 

It  may  be  material  to  observe  here,  that  a  distinctbn  exists  as  to  equitable  A9Ut9  dtsfia* 
assets,  between  the  cases  where  a  testator  devises  his  real  estates  (and  amongst  ^"^^  ^L/L- 
tlmm  his  equities  of  redemption),  for  payment  of  debts  generally,  or  vrhat  b  gcended  eataiett 
equivalent  thereto,  makes  a  cliarge  on  all  his  real  property  for  that  purpase,  oad  as    ^^*t^  ' 
and  where  he  dies  intestate,  leaving  bis  estates  and  equities  of  redemption  to  ^^^g^^^^^^ 
descend  to  his  heir  at  law.    In  the  former  case  we  have  seen,  that  the  estates 
win  be  assets  in  equity  for  the  payment  of  debts  generally,  and  consequently, 
whether  the  debts  are  by  specialty  or  by  sfanple  contract,  it  will  not  make  any 
difference.    In  the  latter  case,  detetnded  ettotes  and  equitieff  of  redemptlott 
will  not  be  assets  to  piay  maple  eontmet  erediiors  in  any  event,  and  they  vriff  be 
assets  to  pay  specialty  creditors  only  in  the  event  of  die  personal  estate,  and 
«ther  funds  appropriated  for  the  payment  of  the  debts,  proving  deficient* 
(For  the  rules  respecting  the  administration  of  assets  in  law  and  equity,  and 
for  the  mode  of  affecting  assets,  reference  is  made  to  p.  374,  post,  note(£), 
where  tiiose  subjects  are  more  fully  enlarged  on).      In  Qaden  v.  Pembroke^ 
tb  Vin.  Abr.  460.   5.  C.   2  Vem.  52.  123,  it  was  argued,  that  if  A.  mortgage 
estates  to  B.  and  then  depart  this  life  intestate,  leaving  C.  his  heir  at  law, 
and  sevetal  bond  creditors,  and  the  executor  pays  off  the  mortgage  to  B.  which 
will  ennre  to  the  benefit  of  C.  the  heir,  the  bond  creditor  cannot  afterwards^     f  2Sti  *  1 
by  any  means,  affecting  the  estate  in  the  hands  of  the  heir,  for,  by  the  payment 
of  the  debt,  the  lands  are  discharged  of  the  mortgage,  and  immediately  become 
nested  in  the  heir ;  but  it  was  said  to  be  otherwise  where  a  leasehold  estate 
is  mortgaged,  fbr  the  equity  of  redemption  of  a  term  for  years  comes  to  the 
executor,  and  in  such  case  a  bond  creditor  should  be  let  in,  because  if  the 
term  itself  should  be  re-conveyed,   it  would  be  assets  in  his  hands.     The 
first  member  of  this  proposition  cannot  sorely  be  law ;  for  the  mortgage  on 
the  descended  estate  might  not  amount  to  half  the  value  of  the  lands,  and 
then  the  heir  would  take  the  estate,  and  leave  the  bond  creditor  to  perhaps  a' 
deficient  personal  fund,  while  in  fact  there  are  real  assets  descending  to  the 
hek.    The  descended  estate,  to  the  value  beyond  the  sum  paid  for  the  re- 
demption,  must  at  all  events  be  equitable  assets  for  payment  of  the  specialty 
dsdltor ;  and  if  the  whole*  equity  of  redemption  were  assets  in  equity  (which 
we  ahall  immediately  see  it  is),  theH  the  bond  creditor  will  be  entiUed  td  the 
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hefeO^iMdin  debts,  the  Court  of  Chancery  will  ^follow  the  money  in  &e 
•r  ixecui^r*     .hands  of  the  heir  or  executor*.  .  . 


whole  estate  as  a  real  asset  for  the  payment  of  IAm  debt,  and  thU  for  a  good 

reason,  because  the  snm  ftald  for  redemption  came  oot  of  a  fond  to  which,  as 

it  is  termed,  he  was  naturally  entitled. 

E^Het  qf  re*      Equities,  of  redemption,  whether  on  a  mortgage  in  fee,  or  oo  a  mortgage 

^ea^^tumtquU*  for  years,  ocon  a  mortgage  of  a  leasehold  estate  for  the  whole  term,  are  as 

Avis  tUMnSw 

a  general  rule  to  be  referred  to  the  dass  of  equitable  assets.    RyaJU  ▼.  AyaO, 

1  Atk.  60.    Alky  w.  Gwfmr,  t  Vera.  61.    Pkmkei  ▼.  P^asoa,  S  Atk.  993,  f 94. 

.  It  was  in  one  case  contended,  where  the  plaintiff  had  an  assignment  of  the 
IcAse  in  his  possession,  which  had  been  deposited  with  htm  by  the  intestate, 
npon  which  he  had  a  lien,  that  so  long  as  the  lease  remained  in  the  hands  of 
the  plaintiff  undisposed  of,  the  value  of  it  could  not  be  considered  as  assets 
in  the  hands  of  the  defendant  the  administratrix;  but  per  Abbott,  C.  J«  she 
might  have  redeemed  the  lease,  and  then  have  sold  it  The  produce  then 
would  have  l>een  dearly  assets,  and  her  net  having  redeemed  the  leaee  uma  her 
eemftmUy  and  prevented  her  from  pleading  plene  adwunietnteit*  ViHceni  v. 
Sharpj  t  Stark.  508. 

But  the  reversion  expectant  on  a  mortgage  for  years,  or  on  a  mortgage  of  a 
leasehold  estate  for  less  tlian  the  whole  term,  is  to  be  ranked  under  the  class 
of  legal  assets  (post,  322, 3,)  with  which  a  court  of  equity  has  nothing  to  do. 
Previously  to  the  statute  of  frauds,  all  trust  estates  were  equitable  assets. 
By  that  statute,  as  we  have  already  seen,  ante,  256,  n.  (K.)  trust  estates  in 
fee  simple  were  rendered  liable  to  an  execution  at  law.  A  trust  estate  of 
inheritance  therefore  became  legal  assets ;  and  by  analogy  it  was  held,  that 
an  equity  of  redemption  was  .also  legal  assets  under  the  statute  of  founds, 

2  Freem.  115,  pi.  ISO ;  but  this  determination  does  not  appear  to  have  been 
acted  on  ;  and  Lord  Hardwicke  has  expressly  over-ruled  it,  by  deciding,  that 
an  equity  of  redemption  on  a  mortgage  of  freehold  property  is  equitable  assets 
for  the  payment  of  specialty  creditors :  and  that  on  an  action  at  law  by  a 
special  creditor  against  the  heir  at  law,  the  heir  may  plead  rien  per  deaceet 
(i.e.),  that  he  has  not  any  legal  assets  by  descent.  PUmket  v.  Pmson,  2  Atk. 
290.  So  in  Sir  Charke  Cax*e  caee^  3  P.  Wms.  342.  S.  C.  Ainb.  306,  {eed  vide 
what  is  said  o^  this  case,  post,  322,  n.  (A),  it  was  held,  that  an  equity  of  re- 
demption on  a  mortgage  of  a  leasehold  estate  was  equitable  assets,  and  liable 
to  all  the  debtr.  equally,  whether  by  specialty  or  .simple  contract,  and  an 
equity  of  redemption  is  now  uniformly  taken  in  practice  as  equitable  assets. 
£t  vide  Wil8on  v.  Fteiding^  2  Vera.  764. 

Except  OS  to  As  to  judgment  creditors  i-r-In  consequence  of  the  judgment  creating  a 
judgment  xre^  general  lien  pn  the  equity  of  redemption,  the  equity  of  redemption  is  to  be 
redeem.      ^'^  considered  fuoti  legal  assets  \  for  the  judgment  creditor  may  redeem  and 

thereby  acquire  a  preference,  which,  we  have  seen,  is  the  principal  feature  of 
a.  legal  asset ;  and  it  is  observable.,  that  the  ansets  will  not  in  the  case  of 
judgment  creditors  be   marsiialled  in  favour  of  simple  contract  creditors. 
Sharpe  v.  Scarborough,  post,  322,  3,  in  notie,    £t  vide  further  as  to  marshalling,  < 
Aldrich  V.  Cooper,  8  Ves.  382.     But  although  a  judgment  creditor  is  entitled  to 
a  preference  to  the  other  creditors  in  the  distribution  of  equitable  assets,  wiUi« 
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Bui;  where  one  who  was  ohligor  in  a  hond,  had  in  his  life-  Monef  paid  to 
time  made  a  mortgage  of  some  lands^  of  which  he  was  seised  Jarm^e  where 


oat  proceeding  to  an  actual  redemption  of  the  estate,  yet  Bfter  a  bill  filed  by 
creditors,  the  execator  cannot  by  confessing  jadgment  give  preference.  SoUey 
V.  GoweTf  9  Vem.  61 ;  and  if  after  a  decree  to  account  against  an  executor,  a 
Creditor  of  the  testator  proceed  at  law,  the  execator  may  move  that  the  ere-  [  321^  ] 
ditor  may  be  restrained  from  thus  proceeding,  and  be  directed  to  come  in 
under  the  decree  and  prove  his  debt  before  the  Master,' with  the  other  creditors 
of  the  testator ;  but  an  affidavit  by  the  executor,  that  he  has  paid  all  the 
assets  into  court,  is  indispensably  necessary  to  support  the  motion  :  such  cre- 
ditor will  be  allowed  the  costs  of  his  proceedings  at  law  before  actual  notice 
of  the  decree*  But  if  he  proceed  at  law  after  such  notice,  he  will  be  subject 
to  the  costs  of  the  subsequent  proceedings.  PUtt  v.  LaytoHy  Toll.  Ex.  456, 
referring  to  Kenyan  w.Wortbhigtonf  Dick.  Rep. 668.  ^ 

According  to  a  variety  of  antecedent  cases,  chattels,  whetlier  real  or  per-  Beference  to 
•onal,  which  are  mortgaged  or  pledged  by  the  testator,  and  redeemed  by  the  ^^^^fcedent 
execator,  although  capable  of  being  recovered  in  equity  only,  are  declared  to 
be  assets  at  law  in  the  hands  of  the  executor  for  the  value  beyond  the  sum 
pai4  for  the  redemption.  3  Bac.  Abr.  59,  n.  1  Leon.  155.  Moor,  858.  1  Rol. 
Rep.  158.  1  BrownL  76.  S  Atk.  S91.  1  Vem.  S9S.  In  the  case  of  Cole  ^. 
Warden,  1  Vern.  410,  it  was  made  a  qutere  (no  decree  on  the  point  appearing) 
whether  an  equity  of  redemption  of  a  mortgage  for  years  was  assets  to  pay 
bond  debts?  and  a  case  of  Bennett  v.  Boor,  was  cited,  wherein  the  Chancellory 
writh  the  advice  of  the  Judges,  resolved  not  to  allow  an  equity  of  redemption 
on  a  mortgage  in  fee  to  be  assets  in  equity  to  pay.a  bond  creditor.  In  the 
ease  of  Plaeknei  v.  /jftrAc,  l  Vem.  410,  the  same  question  arose ;  and  the  Chan- 
cellor inclined  to  the  opinion,  that  the  equity  of  redemption  tros  liable  to 
aa^fy  the  debt ;  but  respited  his  decree  till  the  Master  had  reported  a  state 
of  the  ease.  The  decree  was  afterwards  pronounced  in  faoor  <tf  the  bond  cre- 
ditor, Reg.  Lib.  1686,  B.  fo.  844.  See  also  on  th'is  subject,  Uoyd  v.  TAnrsfey, 
9  Mod.  463.  Anon,  11  Mod.  5,  where  it  was  made  a  question,  whether  if  Attendant  term 
tenant  in  tail  contract  debts  by  bond  and  die,  and  it  can  be  made  to  appear  ^'i  natvre  qf 
that  some  of  his  ancestors,  who  bought  the  estate,  found  an  old  mortgage  '*'*' 
tspon  it  for  a  long  term  of  years,  which  was  kept  on  foot  to  wait  upon  the 
freehold  and  inheritance,  whether  such  lease  in  equity  would  not  be  assets  in 
the  hands  of  the  keir  in  tail  for  payment  of  the  bond  debt ;  for  it  was  said,  that 
equity  only  made  such  leases  descend :  and  it  was  the  highest  equity  that  a 
man's  debts  should  be  paid.  No  decision  Is  subjoined.  A  similar  point  oc- 
curred in  Chapnan  v.  Bond,  1  Vem.  188.  But  equity  in  these  cases  follows 
the  law ;  and  at  law  it  is  dearly  settled,  that  as  the  estate  of  inheritance  in 
fee  simple  is  not  itself  liable  to  oimple  contract  debie,  nor  the  estate  in  fee 
tail  liable  to  anff  debt  ^f  the  ance$tor,  so  neither  shall  the  term  which  is  at- 
tendant npon  it  be  liable  to  those  debts ;  and  it  makes  no  difference  whether 
the  term  be  attendant  by  construction,  or  by  express  declaration.  Thureton 
T.  Attomey-Generml,  1  Vem.  340.  Tiffin  v.  Ti^,  ibid.  1.  188.— The  old  doc- 
trilie  of  assets  has  been  ranch  varied  by  the  modern  decisions,  as  we   have 
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WHO  HAY  CLAIM 


moHgage  wu    in  fee,  for  more  than  the  value  (a) ;  and  the  mortgagee  offeiing 
huy  wot  assets.   ^^^  lands  in  sale,  the  purchaser  would  not  proceed,  unless  th^ 

heir  of  the  mortgagor,  who  was  also  heir  of  the  obligor,  would 
join  in  the  conveyance,  and  the  heir  had  900/.  of  the  mort- 
gage money  for  joining ;  the  question  was,  whether  this  900L 
was  assets  ?  Lord  Chancellor — ^This  is  not  assets,  having  been 
paid  to  buy  off  the  obstinacy  of  the  heir,  not  for  the  value 
of  his  equity,  which  was  worth  nothing. 


Epiiiy  of  r«- 
dAnption  of 
Uasehold  estate 

[  322  ] 

extendable  quo- 
Qsqne  against 
conusor  of  sta' 
tute^    but  not 
against  kis  ex- 
ecutor. 


Judgment  pre- 
ferrid  to  «to- 
tute. 


Where  a  man,  possessed  of  a  term  for  years,  made  a  mort- 
gage of  it  to  A.  and  afterwards  acknowledged  a  statute  to  B. 
and  then  confessed  a  judgment  to  C,  the  bill  was  to  have  the 
equity  of  redemption  of  this  term,  which  was  vested  in  the 
executor,  and  so  become  assets,  to  be  administered  in  a  course 
of  administration,  and  subjected  to  the  judgment ;  a  judg- 
ment in  a  course  of  administration  at  law  being  to  be  prefeiTed 
to  a  statute  (6).  It  was  insisted,  on  behalf  of  B.  that  he  had 
the  statute,  and  that  having  got  the  term  extended  in  the 
hands  of  the  executor,  a  subsequent  judgment  could  not 
avoid  that  extent.  But  the  Lord  Keeper  was  of  opinion,  that 
a  term  for  years  was  not  extendable  by  the  conusee  of  a  statute 
in  the  hands  of  an  executor,  and  though  it  were  extendable 
in  the  life-time  of  the  conusor  in  his  hands,  yet  the  extent  was 
but  quousquCy  and  if  the  conusor  aliened  the  term  before  ex- 
tent, the  statute  bound  not  the  term  (z).  And  then,  if  it  were 
not  extendable  in  the  hands  of  the  executor,  it  was  but  a 
chattel,  like  a  jewel  or  a  horse,  and  then  a  judgment  must 
be  preferred  in  course  of  law  to  a  statute. 


Efputy  of  re-        But  such  equity  of  redemption  of  a  term  for  years,  it  is 
SS  ^      presumed,  may  be  considered  as  equitable  assets  only,  and 


(a)  Dunn  v.  Gfeen^  3  P.  Wms.  10. 
[et  vide  S.  P.  post,  322,  S.-*£<f.] 


(i)   Morgan  v.  Sherrardy   1  Vert. 
293. 


already  seen ;  and  these  ancient  determinations  must  now  be  considered  as 
obsolete.  For  further  on  assets,  see  Lawthian  ▼.  Hassel,  4  Bro.  C.  C.  i6f» 
Serjt.  WiUiaras*  note  to  Jeferson  v.  Morton^  8  Saund.  Rep.  8.  Dm  ▼.  HaitsSf 
3  Bos.  &  Pal.  645.  Toller  on  Exec.  p.  550,  and  Index,  voce  Assets. 
[  322  ^  1  (Z)  ^^  i^  ^  ^^  >>>  19  Vin.  Abr.  554,  the  goods  and  chattels  cannot  be 
extended  in  the  hands  of  a  grantee*    30  Edw«  S.  23  b. 
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tlien  it  seems  that  the  creditor,  by  judgment  and  by  statute,  Uasehoid  ettate 
would  be  entitled  pari  passu.    Thus,  where  C.  made  a  mort-  assets, 
gage,  and  died  possessed  of  the  equity  of  redemption  of  a 
term  far  years,  leaving  greater  debts  than  his  estate  would 
pay  (e):    a  question  arose  in  Chancery,  whether    this   mere 
equity  of  redemption  was  only  equitable  assets  and  distribut- 
able equally,  pro  rata,   among  aH  the  creditors,  without  re- 
gard to  the  degree  or  quality  of  their  debts ;  or,  whether  it 
should  be  apphed  in  a  course  of  administration;   in  which 
case,  the  bond  creditors  would  swallow  up  all  the  assets  with- 
out leaving  any  thing  for  the  creditors  upon  simple  contract  ? 
And  it  was  solemnly  determined,  that  this  equity  of  redemp- 
tion w^  equitable  assets  only ;   for,  the  mortgage  being  of  the 
whole  teanok^  and  forfeited  at  law,  and  the  right  of  redemption 
being  barely  an  equitable  interest,  it  was  reasonable  to  con- 
strue it  equitable  assets,  and  consequently  distributable  amongst 
all  the  creditors,  pro  rata,  without  having   respect  to  the 
degree  or  quality  of  the  debts ;  all  debts  being,  in  a  consci- 
entious regard,  equal,  and  equality  the  highest  equity  (a). 
(c)  Creditors  of  Sir  Charles  Cox,  3  P.  Wms.  341. 

^mmam'  — ^— .  i      ■  n       n   i      — ^— .^— »— — — ^— mm^m. ^— m^— — — — ^— — — 

(A)  On  the  aothority  of  this  case  it  was  expressly  decided  in  Harf ireli  v.  Ohserco,tiomsmi 
CkUiers,  Amb.  308,  that  an  equity  of  redemption  of  a  leasehold  estate  is  <^^  ^"  ^^^- 
eqnitable  assets.    Bot  the  case  cited  in  the  text  was  in  fact  left  undecided ;       [  oUS   J 
for  it  being  referred  to  a  Master  to  ascertain  which  were  legal,  and  which 
were  equitable  assets  of  the  testator,  and  only  two  creditors  appearing  who 
were  in  equal  degree,  the  Mastec  declined  to  distinguish  the  assets ;  and  con- 
aeqnently  the  point  was  not  determined.    See  Mr.  Cox's  note  (2),  to  tlie  case, 
5  P.  Wms.  343. 

The  SoKeitor-General,  in  his  arguments,  in  the  case  of  Sharps  ▼.  Searboro*,  Equity  nf  r^- 
allndes  to  the  cases  of  Sir  Charles  Coot's  creditors  and  Hartwell  v.  Chitters,  as  demptioH  is  a 
being  over-ruled ;  and  he  lays  down  the  rule  to  be,  tliat  the  equity  of  redemp-  ^^  J^  u  judt' 
tioD  of  a  leasehold  estate  is  clearly  assetsat  li^w,  and  the  executor  chargeable  ment   credtior. 
there  with  the  difference  between  the  value  of  the  estate  and  the  sum  he  paid 
in  redemption  of  it ;  and  he  contended,  that  in  the  case  of  a  mortgage  of  n 
freehold  estate,  tlie  equity  of  redemption  was  assets  at  law,  and  it  could  not 
be  suggested,  he  said,  that  the  specialty  creditors  were  not  entitled  to  their 
remedy  against  tliose  estates  descended  as  legal  estates,  though  they  could  not 
be  got  at  bot  through  the  medium  of  a  court  of  equity.    The  Lord  Chancellor 
however  remarked,  that  without  deciding  whether  the  case  of  the  creditors 
of  Sir  Charles  Cox  was  right  or  wrong,  it  only  applied  to  bond  and  not  tq 
judgment  creditors;  and  his  Lordship  decided,  that  the  judgment  creditors 
were  to  be  paid  in  tlie  first  instance ;  in  effect,  that  the  equity  of  redemption 
was  as  to  the  judgment  creditors  to  be  administered  according  to  the  priority 
of  legal  assets.    £t  vide  ante,  318,  in  notis,  and  next  note. 
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Money  received  A  bill  in  Chancery  was  filed  to  be  relieved  against  the  heif 
ktue  qf  equity  of  the  mortgagor  for  money  received  after  his  father's  deaths 
tr^l^^'   for  a  release  of  an  equity  of  redemption  (d).    Finch,  Lord 

Keeper,  conceived  this  was  no  assets  in  law  to  satisfy  a  judg- 
ment acknowledged  by  the  mortgagor  after  the  mortgage,  and 
before  the  release ;  for  being  but  a  bare  right,  and  not  being 
assets  in  law,  the  release  being  before  the  bill  exhibited,  was 
not  fraud,  and  so  not  assets  in  equity. 


Knnc  secns, 
Mmb. 


But  this  distinction,  on  the  ground  of  the  judgment  having 
been  acknowledged  afler  the  mortgage,  and  so  not  attaching 
upon  the  equity  of  redemption,  as  being  but  a  bare '  right, 
seems  to  be  done  away ;  now  such  equity  is  considered  as  s 
title,  and  as  imitating  the  legal  estate  in  all  respects,  even 
more  closely  than  a  trust  (b)* 


ReteraUm  on 
mortgage  for 
years^  legal  <M- 
sete,  and  at- 
tracts redemp- 
tion, but  judg' 
ment  will  be 
with  cesitet 
execatio  i 


If  lands  in  fee  b6  mortgaged  for  a  term  of  years,  the  re* 
version  in  the  mortgtigor,  expectant  upon  the  determination  of 
the  term  for  years,  will  be  assets  at  law  liable  to  debts,  and 
attract  the  redemption  (e).  In  such  case,  although  the  mort- 
gage be  for  a  thousand  years,  yet  the  bond  creditor  may  have 


(d)  Freeman  v.  Taylor,  9Keb.  307. 
[et  vide  S.  P.  ante,  319,  f 0.— £(f.] 

(tf>  Coh  T.  Warden,  1  Vern.  410. 
Maaeam  ▼.  Harding,  Ezcheqver,  1734. 
Spencer  ^*  Bifin,  at  the  RoHs,  Michael- 
mat  Term,  1734.  *  [This  ease  was  pro- 
bably the  same  as  that  of  the  creditors 
of  Sir  Ckarlee  Cox,  reported  in  3  P. 
Wms.  340,  and  cited  2  Atk.  f91.    It 


appears  by  the  Register  Book,  that 
Bifin  was  the  maiden  name  of  Sir 
Charles  Cox^s  second  wife,  Reg.  Libb 
B.  1734,  fo.  113.  For  observations 
on  which  case,  see  ante,  p.  392  a,  3^ 
n.  (A).— £d.]  £t  Tide  1  Salk.  354. 
[S.  P.  Warwick  J,  Edwards^  Dick.  51. 
Placknet  r.  Kirk,  1  Vern.  411,  and  see 
last  note.-*£(i.} 


Doctrine  of  aS' 
sets    inappU' 
cable  to  jwig- 
ment  creditor. 


(B)  This  is  good  law.  The  judgment  (duly  docketed  or  even  not  duly 
d  toketed,  if  the  purchaser  can  be  proved  to  have  had  notice  thereof)  is  a 
lien  on  the  equity  of  redemption  against  both  the  heir  and  purchaser  from  him, 
and,  without  reference  to  the  doctrine  of  assets,  the  creditor  may  61e  a  bill 
for  redemption,  aud  tack  his  judgment  to  the  mortgage,  f»n  the  rule,  Qui  prior 
est  tempore  potior  est  jura  See  ante,  p.  320,  n.  (Y)«  So,  per  Lord  Eldon,  in 
Skarpe  v.  Scarboro*,  4  Ves.  541.  "  The  cases  which  <!onsider  an  equity  of 
redemptiof^  as  equitable  assets,  do  not  apply  to  judgment  creditors,  who  are 
to  be  paid  in  the  first  instance."  The  case  of  Freeman  v.  Taylor,  cited  in  the 
text,  occurred  before  the  statute  of  frauds,  and  must  therefore  be  considered 
as  irrelevant  to^the  law  which  has  obtained  since  that  statute. 
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judgment  against  the  heir  of  the  obligor,  and  a  cesset  execviio 
until  the  reversion  come  into  possession  (c)« 

But  the  judgment  will  be  of  assets  quando  acciderint,  and  md  nf  osgeiM  , 
the  creditor  cannot,  by  a  bill  in  equity,  compel  the  heir  to  derint. 

sell  the  reversion,  but  must  ejcpect  until  it  falls  (/)  (d). 

« 

Where  creditors  are  plaintiffs  (g),  the  usual  claim  is,  that  PMUm  whem 
the  debts  shall  be  paid  in  the  course  of  administration ;  but  ^Mniifff.'^^^ 
that  is  to  be  intended  of  legal  assets,  and  not  of  assets  in 
equity  that  are  not  assets  at  law  (e). 

(/)  Fortrey  ▼.  Fcrtrty^  2  Vera.  134.         (g)  Sottty  ▼.  Gower^  %  Vera.  61. 


(C)  So,  in  Plunket  v.  Penmn,  t  Atk.  294,  (recognized  by  Mr.  Josttce  Law-   Tixi  confirmed. 
rence,  in  Scott  v.  SchoUey,  8  East,  477)  Lord  Hardwicke  observed :— If  there 

be  a  mortgage  for  years,  the  reversion  in  fee  in  the  mortgagor  is  legal  assets, 
an<  the  bond  creditor  may  have  judgment  against  the  heir^  vrith  a  cesaet 
exeaiiiOf  until  the  reversion  comes  into  possession,  bat  where  it  is  a  mortgage 
In  fee,  the  equity  of  redemption  i»  not  legal  osscis,  and  the  heir  may  plead 
rUns  per  descent  to  an  action  brought  against  him  on  the  bond  of  the  mort- 
gagor. It  is,  however,  assets  in  equity,  and  the  creditor  may  have  relief 
there.    SoUey  v.  Gower,  i  Vera.  61. 

(D)  And  Lord  Hardwicke  remarked,  that  it  was  a  gross  inaccnrate  cxpres-  Hevermny  om- 
flion  in  the  law  books,  where  it  was  said,  that  a  reversion  in  fee  was  not  assets   '^^'  «'  ^<0* 
for  though  in  such  case  the  heir  might  plead  rteas  per  descent,  yet  when  the 

reversion  fell,  a  scire  facias  might  issue  on  the  judgment  quando^  &c.  Kinasiou 
¥.  Clarke,  2  Atk.  204. 

(E)  The  course  of  administration  at  law  is,  1st  Testamentary  ezpences.   Course  iifadnd' 

2d.  Crown  debts.    3d*  Forfeitures  for  non-compliance  with  penal  statutes,  ^^^'raiton  in 

Miio  and  eQuuUm 
4th.  Debts  of  record,  as  judgments,  statutes,  recognizances,  preferring  the 

former  to  tiie  two  latter.  .5th.  Specialty  debts,  as  bonds,  covenants  under 
seal,  and  the  like.  Lastly,  Simple  contract  debts,  as  notes  of  hand,  book 
debts,  &c*  preferring  debts  to  the  king  to  debts  of  the  subject.  2  Bla.  Com« 
511.  But  an  executor  paying  simple  contract  debts,  before  notice  of  a  l>ond 
debt,  will  not  be  liable  as  for  a  devastavit,  Hiekey  v.  Huyter,  6  T.  R.  387. 
S  Bac.  Abr.  435.  2  Fonb.  Tr.  Eq.  407.  Equitable  assets  in  the  hands  of  an 
esecntor  are,  in  some  respects,  applied  as  legal  assets  are,  as  first  to  pay 
debts,  and  then  legacies.  Hixon  v.  ITtf  Aam,  1  Vera.  482.  Walker  v.  Meagar^ 
S  P.  Wms.  552.  S,  C.  Mose.  204.  Maylin  v.  Hoper,  Ridgw.  Ca.  temp.  Hardw. 
206,  contra.  Gosling  v.  Domey,  1  Vera.  482 ;  but  they  differ  in  this,  that  all 
tiie  creditors  take  proportionably  and  not  in  a  course  of  administration,  as 
in  the  case  of  legal  assets.  Thus,  if  a  testator  devise  subject  to  or  for  the 
payment  of  his  debts  and  legacies,  his  simple  contract  creditors  will  be  enti- 
tled to  be  paid  port  passu  with  his  bond  or  other  specialty  creditors.  See 
Fonb.  Tr.  £q.  1  vol.  283,  4,  n.  who  cites  Woolstoncro/t  v.  Umgy  1  Ch.  Ca.  32. 
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DevUe  of  equity      An   equity  of  redemption  is    devisable   for    payment  of 

of  redempiion 


[  325*  ] 

Priority  rf 
funds. 


5  Ch.  Rep.  7.  HixoH  ▼•  Wytham,  1  Ch.  Ca.  248.  Anon,  2  Ch.  Ca.  54.  Gtr- 
Ung^  V.  Lee,  l  Vera.  63.  ChUd  ▼.  Stephens,  1  Vera.  101.  SoUey  ▼.  Onotr, 
2  Vera.  61.  ITt/Mii  w.  Fielding,  2  Vera.  763.  And  in  such  case  eren  cre- 
ditors, whose  demands  are  barred  by  the  statute  of  limitations,  have  been  let 
in  before  the  legatees.  Gofton  v.  Mill,  2  Vera.  141  •  Dewdney  Ex  partet 
15  Ves.  497. 

The  ordinary  administration  in  equity  of  real  and  personal  assets  in  the 
payment  of  specialty  deUs,  is  in  the  following  order,  1st.  Personal  estate  (wit|i 
the  exception  of  copyholds,  which  are  not  assets,  Parker  v.  Dee,  2  Ch.  Ca. 
201),  not  specifically  bequeathed  or  exempted  expressly,  or  by  plain  indica- 
tion from  the  payment  of  debts.  Samwell  ▼.  WakOf  1  Bro.  C.  C.  145.  Dseis 
▼.  Topp,  ibid.  526.  &  C.  2  Ibid.  259,  n.;  and  see  1  Ibid.  58.  2d.  Land  ex- 
pressly  devised  for  (not  merely  charged  with)  the  pajrment  of  debts.  Davit  ▼. 
Topp,  nbi  supra.  3d.  Descended  estates,  Bamewell  y.  Lord  Cawdor,  S  Madd. 
Bep.  453.    4th.  Lands  charged  with  the  payment  of  debts.    Harmood  v.  Og' 

m 

lander,  8  Ves.  124, 5.  Donne  ▼•  Lewis,  2  Bro.  C.  C.  263.  Manning  v.  Spooner, 
3  Ves.  117.  MUnes  ▼.  Slater,  8  Ibid.  306.  Watson  ▼.  Brickwood,  9  Ibid.  447. 
And,  5th.  Estates  impHiedly  exempted  from  the  payment  of  debts  by  a  beneficial 
devise  to  third  persons.  3  W.  &  M.  c.  14.  The  distinction  between  land  ex- 
pressly  devised  or  only  charged  with  the  payment  of  debts  seems  to  apply  in 
the  above  instance  only.  The  idea  which  formerly  prevailed,  that  where 
lands  were  expressly  devised  for  the  payment  of  debts,  the  peraonal  estate 
ceased  to  be  the  piimary  fund  for  the  payment  of  debts,  tliough  it  remained 
80  where  there  was  merely  a  charge  of  the  debts  upon  the  real  estate,  u  ex- 
ploded. In  both  cases  the  personal  estate  remains  primarily  liable.  See  ^a- 
pleton  V.  CokiUe,  For.  |£08.  Lord  Inchiquin  v.  French,  Amb.  38.  M'CUUaid 
y.Shaw,  2  Sch.  &  Lef.  545. 

The  same  administration  of  assets  is  made  in  equity  in  the  payment  of 
simple  contract  debts,  except  that  as  to  them  descended  estates  are  not  liable, 
unless  in  those  cases  where  the  deceased  debtor  was  at  the  time  of  his  death 
a  trader  (see  Oilchon  v.  Bennett,  4  Madd.  Rep.  180.  Keene  v.  Riley,  3  Meriv. 
436),  according  to  the  acceptation  of  that  word  in  the  bankrapt  laws,  47  Geo»3» 
sess.  2.  c«  74.  s.  1.  This  act,  it  is  observable,  does  not  extend  to  copyholds. 
Personal  estate*  The  personal  estate  is  the  fond  first  liable  to  the  payment  of  debts,  and  is 

often  called  <<  the  natural  fund  ;**  nor  can  a  testator,  as  against  his  creditors, 
.exempt  the  personal  estate;  but  he  may  bequeath  his  personal  estate,  as 
against  his  heir  or  any  other  representative,  clear  of  the  payment  of  his  debts. 
Walker  v*  Jackson,  2  Atk.  624.  Bridgman  v.  Dove,  3  Atk.  202.  Attorney" 
General  v.  Downing,  Amb*  572,  3« 

.  The  mode  of  affecting  assets  is  by  action  at  law,  or  by  bill  in  equity. 
When  a  bill  has  been  filed  by  one  or  more  creditors  against  the  executor  for 
an  account  of  assets,  the  executor  will  not  afterwards  be  allowed  any  robMf 
tary  payments  made  without  suit.  Bright  v.  Woodward,  i  Vera.  369.  S«  F> 
2  Ch.  Ca.  201.  Darston  v.  Orford,  Pr.  Ch.  188.  See  ib.  79.  If  a  decree  be 
obtained  on  a  bill  for  the  administration  of  assets,  and  some  of  the  creditors 
sue  at  law,  the  court  ivill  interpose  by  injunction  to  restrain  them ;  but  untjl 


l^mple  contract 
debts. 


Mode  qf  affect' 
ing  assets. 
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debts  (A);   [and  the  devise  of  an   equity  of  redemption  to  *<»jW  ?«'''*» 

(h)  Hardr.  469.    Turmr  v.  Gwynuy  1 1rcni.41.    [S.  C.  ante,  «66, 7.— £«/.] 


a  decru  is  obtained,  no  injunction  can  Issue.     AMey  ▼.  Poeock,  3  Atk.  208. 
Martin  v.  Martin,  t  Ves.  213.    Mocker  ▼.  Rfed,  1  Ball  &  Bea.  320.    £t  vide 
8  Ves.  520.    If  brfore  a  decree  obtained  several  creditors  proceed  by  different 
bills  in  equity  for  satisfaction  of  tbeir  demands,  the  conrt  will  not  stop  the 
snitSy  because  of  the  priority  which  may  be  gained,  although  this  may  create 
an  entanglement  and  difficulty  on  the  estite ;  but  <^fter  a  decree  obtained  an   Injunction  itfter 
Injunction  will  be  granted.    Martin  ▼.  Mart\ny  ubi  supra.    As  to  real  property, 
it  is  further  observable,   that  if  an  intestate  debtor  die  seised  of  freeliold 
estates  of  inheritance  to  a  large  amount,  and  possessed  of  little  or  no  personal 
property,  the  specialty  creditor  whose  debt  is  secured  by  an  instrument  affect- 
ing the  heir,  may  either  file  a  bill  in  equity  against  the  heir  for  an  account  of 
the  assets  and  a  sale  of  tht  estates  for  the  satisfaction  of  his  debt,  or  he  may. 
If  he  please,  proceed  at  law  against  the  heir  without  suing  the  personal  repre- 
sentative of  his  deceased  debtor,  3  Wooddes,  Lect.  486 ;    but  an  eqoity  of   . 
redemption  on  a  mortgage  in  fee,  cannot,  we  hare  seen,  be  reached  at  law 
by  a  specialty  creditor ;  and  therefore  such  an  eqaity  stands  on  tlie  same  foot- 
ing as  estates  expressly  devised  for  the  payment  of  debts.    But  if  such  a 
debtor,  instead  of  suffering  his  estate  to  descend  to  his  heir  at  law,  devise 
the  same  beneficially  to  a  third  person,  not  for  the  payment  of  debts,  then 
before  the  statute  of  3  W.  &  M«  c.  14,  such  devise  would  defraud  the  specialty 
creditor  of  his  remedy.    To  obviate  that  mischief,  the  statute  lastly  mentioned       [  326  ] 
enacted,  that  all  devises  of  real  estates  by  tenants  in  fee  simple,  or  by  persons  I^etieed  eaiaieM 
having  power  to  dispose  of  estates  by  will,  shall,  as  against  such  creditors,  be  redemmtion  &ow 
deemed  to  be  fraudulent  and  void ;  and  that  they  may  maintain  their  actions  affected,  by 
jointly  against  the  heir  and  devisee.    Thus  legal  interests  in  freehold  estates,  ^^  credtlors 
devised  for  other  purposes  than  the  payment  of  debts,  are  become  in  favor  of 
specialty  creditors  real  assets  at  law,  without  the  assistance  of  a  conrt   of 
equity :  in  respect  to  which  such  creditors  may  elect  to  resort  in  the  first 
instance  against  the  heir  and  devisee,  without  suing  the  personal  representa- 
tive of  their  deceased  debtor.    2  Atk.  125.    3  lb.  406.    3  P.  Wms.  333.    £t  . 
vide  2  lb.  234.    If  such  creditor  file  a  bill  In  equity  on  the  statute  to  affect 
the  real  assets  in  tlie  hands  of  the  devisee,  the  heir  must  be  made  a  party  to 
the  suit ;  for  a  bill  in  equity  for  that  purpose  is  in  the  nature  of  an  action  at 
law ;  and  as  the  action  by  the  express  provision  of  the  statute  is  to  be  brought 
jouitly  against  the  heir  and  devisee,  so  the  bill  must  be  filed  against  them  both, 
1  P.  Wms.  99,  though  in  such  case  the  Jieir  or  devisee  shall,  it  seems,  have 
this  relief— namely,  to  stand  in  the  place  of  the  specialty  creditor,  and  re- 
imburse hunself  out  of  the  personal  estate.    1  P.  Wms.  680.    The  student 
should  also  be  apprized,  that  although  legal  interests  in  freehold  estates,  de- 
Yised  for  other  purposes  than  the  payment  of  debts,  are  become  legal  assets  in 
favor  of  specialty  creditors,  yet  that  since  equities  of  redemption  are  in  them- 
selves but  equitable  assets  merely,  and  recoverable  only  in  a  court  of  equity, 
Uie  specialty  creditors  of  tlie  testator  can  have  no  resort  to  such  interests,  de- 
vised to  third  per^ins,  for  other  purposes  than  the  payment  of  debts,  except 
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trustees  for  the  payment  of  debts  will  make  it  equitable  as^ 

setsJ(//A)  (r). 

^    [327  ]  It  was  formerly  held,  that  if  an  equity  of  redemption  were 

•/ n^i^iSi  <o  devised  for  payment  of  debts,  a  distinction  was  to  be  taken  in 
*^a£rf^  **-  ^®  application  of  the  assets,  where  lands  mortgaged  were  de- 
meni  of  debit    vised  for  payment  of  debts  generally ;  and  where  the  devisee 

liUtinguislud. 

(hk)  [BaUy  ▼.  ElttM,  7  Yes.  819.— Eif.] 


P.  326  throogh  the  medium  of  the  Court  of  Chancery.  For  farther  on  the  appro- 
cimtimud.  ,priation  of  fands,  see  post^  Chap.  XVIII. 
DaisetoexecU'  (F)  And  by  the  modern  adjudications  it  is  established,  that  a  devise  to  tlie 
tor  with  mare^  executor  will  have  the  like  effect,  3  Fonb.Trea.  Eq.  401,  n.  (e),  6th  ed.;  and 
mere  charge^  of  although  the  executor  have  but  a  mere  power  to  sell,  yet  it  should  seem  the 
deble,  makee  ^ght  to  redeem  will  be  equitable  assets  equally  the  same.  Toll.  Ex.  414.  Post, 
^in2['<m  evvtt-  ^^^'  ^'  '^^  doctrine  of  equitable  assets  is,  in  its  principle,  so  consonant  with 
able  aseeti*  natural  Justice,  tliat  it  has  been  gradually  extended  (1  Bro.  C.  C«  140,  n.  (t);) 

and  the  distinction  between  a  devise  to  a  trustee  and  to  an  executor,  next 

alluded  to  in  the  text,  has  been  continually  qualified,  and  appears  now  to  be 

.  altogether  abolished  :  and  the  effect  of  the  devise  or  power  of  sale  is  to  let  in 

'  creditors  by  simple  contract  to  the  prejudice  of  creditors  by  specialty.    A 

mere  charge  for  the  payment  of  debts  will  affect  an  equity  of  redemption, 

and  will  make  it  equitable  assets  in  the  hands  of  the  heir  or  devisee.    Prowee 

V.  Abingdon^  1  Atk.  484.    Buckley  v.  WiUiamSf  t  Dick.  387,  n.  (a).     Hargrove 

V.  Tindall^  1  Bro.  C.  C*  136,  n.  (t).     Batson  v.  Undegreen,  9  Bro.  C.  C.  94. 

Shepherd  v.  Ijutwidge^  8  Ves.  2d.    And  a  devise  to  pay  debts  out  of  the  profits 

seems  equivalent  to  a  devise  to  sell  for  the  purpose  of  converting  the  estate 

into  equitable  assets.    1  Bro.  C.  C.  312,  but  see  %  Vera.  718.    2  Bro.  C.  C. 

614. 

But  io  make        ^^  ^^'  formerly  holden,  that  where  an  estate  descended  to  the  heir  charged 

equity  of  re-      ifvith  the  payment  of  debts,  it  was  legal  assets  in  him,  FreenumU  v.  Dedire^ 

^J^'^Jj^^VJ*"  1  P.  Wms.  4S0.    Plunkel  v.  Peneon,  S  Atk.  290.    Deg  v.  Deg,  t  Cox's  P. 

h9nd»  of  heir  J     Wms.  416,  n.  (2);  and  it  was  inferred  from  an  expression  of  Lord  Thurlow, 

intention  to        |n  silk  v.  Prime,  l  Bro.  C.  C.  138,  n.  (t),  that  m  no  case  could  the  assets  be 

mutt  appear  on  ^<loi^bl^>  unless  the  descent  were  broken.    But  in  the  case  of  Baily  v.  Ekins^ 

wilL  nbi  supra.  Lord  Eldon  held  otherwise,  and  said,  that  in  a  case  of  mere  charge 

the  assets  were  equitable,  althoagh  the  descent  was  not  broken.  And  his 
Lordship  put  the  case  of  a  devise  to  trustees  in  trust  to  pay  debts ;  and  the 
,  trustees  all  dying  in  the  life-time  of  the  testator,  whereby  the  estate  would 
descend  to  the  heir  at  law,  who  his  Lordship  observed  must  have,  taken  the 
estate  as  the  trustees  would  have  received  it,  namely,  subject  to  the  debts; 
and  yet  the  descent  was  not  broken,  but  intended  to  be  broken,  ^nd  therefore, 
said  Lord  Eldon,  it  would  be  the  more  accurate  expression  to  say,  that  it 
must  appear  on  the  will  that  the  testator  meant  the  descent  to  be  broken.  Vide 
etiam  Skiphard  v.  Luivjidgr,  8  Ves.  SO  9  and  as  to  the  statute  of  fraudulent 
devises,  see  ante,  69,  n.  (N). 
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ibr  payment  of  debts  was  made  executor  (t).  In  the  former 
Case  the  assets  were  considered  as  equitable^  and  all  the  credi- 
tors as  equally  concerned  and  entitled,  and  none  were  to  be 
preferred  before  the  other.  Statutes,  judgments,  bonds,  or 
simple  contract  debts,  if  they  did  not  attach  upon  the  very 
land  so  devised,  were  to  be  paid  in  proportion  and  by  average ; 
and  so  of  other  equitable  incumbrances.  But  in  the  latter 
case,  the  equity  of  redemption,  in  the  hands  of  the  executor, 
was  considered  as  legal  assets,  and  he  was  obliged  to  pay 
debts  on  specialty  before  debts  on  promises :  the  former  having 
,an  artificial  preference  at  law,  though  naturally,  and  in  con- 
science, a  debt  by  contract  without  specialty  is  as  justly  due 
as  the  other  (a). 

Thus,  where  A*  {Jc\  having  made  a  settlement  of  lancls  ^qmty  ^  r^ 
which  he  covenanted  were  of  a  certainannual  value,  mortgaged  ^^  ^  ^^ 
all  his  other  lands,  and  then  confessed  a  judgment  defeazanced  ^JJI^a6tea«wi 
on  payment  of  a  sum  certain ;  afterwards  A.  made  his  wiD,  and  Secus  ^  devm 
devised  aU  his  lands  for  payment  of  his  debts,  ar^  constituted  {But  $€e  infra, 
the  devisee  in  trust  for  payment  of  debts ^  executor.  A  bill  ^^'^ 
was  filed  by  the  judgment  creditor  to  have  the  trust  performed 


(0  CkUd  V.  StephenM^  1  Vera.  101. 
S  Ch.  Ca.  54.  Hixon  v.  Wyiham^ 
1  Ch.  Ca.  348,  S49. 

(fe)  Gvrlhitg  y,  Lee,  1  Vera.  63. 
JEfixiiie  ▼.  Mortlefff  cited  in  Girling  ▼. 
i>e,  [Et  vide  Cluiterbuck  v.  Smiik^ 
Pr.  Ch.  1S7,  and  Biekham  v.  Freeman^ 
ibid.  196.  The  case  of  Htxhe  v. 
Mortley  was   probably  the   same   as 


JETtxoii  ▼.  fVythtm,  1  Cha.  Ca.  f4S ; 
bat  it  was  decided  contrary  to  the 
case  of  GtWtN^  v.  Lee,  which  it  was 
cited  to  support.  There  is  however 
a  case  of  Hiekson  v.  IVithoMf  Finch, 
195,  which  seems  more  in  nnison  with 
the  doctrine  advanced  in  Girling  v. 
Lee.~£d.] 


(G)  It  was  so  considered  in  Edwards  ▼.  Grwe*^  Hob.  t65.    Alexander  v.   Caees  cvnfimf 
Lady  GreahoMj  1  Leon.  tU.    Dethiek  v.  CarraiNniy   1  Lev.  t24.    1  Roll.  Abr.  ^  '^'* 
S90.  G.  6.    Boswell  v.  Coranty  Hardr.  405 ;  and  it  was  transferred  into  equity 
on  the  principle,  that  decisions  hi  equity  follow  the  law.    Graeet  v.  Powel, 
S  Vera.  f48.    Antm.  t  Vera..  405.    Et  vide  ChttUrhuk  v.  Smiih,  Pr.  Ch.  197. 
BUtek  v.  WiJder,   1  Atk.  4t0.     Bat  where  the  devise  was  to  the  executor  Dmse  to  exe- 
aad  his  heirs,  in  trast  to  sell,  this  was  considered  an  e^tception,  because  the  V^* 
l^nds  must  have  gone  in  a  coarse  of  descent ;  and  the  executor  would  take 
as  trastee,  and  not  as  executor ;  and  therefore  in  that  case  the  lands  were, 
and  in  a  similar  case  still  would  bcy  it  is  conceived,  equitable  assets. 


S27  b  CHAP.  XI.  WHO  MAY  CLAIM 

and  his  debt  satisfied.  The  defendant's  answer  admitted  the 
devise  for  payment  of  debts^  but  set  forth  the  jointure,  cove- 
nant, and  the  mortgage,  and  that  the  lands  jointured  were  not 
of  the  value  for  which  they  were  given.  The  question  was, 
whether  tibte  debt  upon  covenant  and  that  upon  judgment 
[  S^  ]  should  be  paid  pari  pasmi^  or  whether  the  latter  should  be 
discharged  ?  And  it  was  decreed,  that  the  lands  should  be 
sold  for  payment  of  debts,  according  to  the  trust  in  the  de- 
fendant s  father's  will,  and  that  the  plaintiff  should  be  let  in 
for  a  satisfaction  of  his  judgment,  vdthout  regard  had  to  the 
covenant  for  making  good  the  jointure. 

Trustee  being       And  where  lands  mortstaLsed  were  devised  to  a  trustee  for 

etfuity  cf  re-    payment  of  mortgages  and  specific  legacies  (/),  though  tne  re- 

Ufga^^tnL  *    Biainderwas  given  to  hiin  in  fee,  yet  i^e  trustee  hemg  made 

I  executor,  the  equity  of  redemption  was  considered  as  legal 

aseets  in  his  hands. 

fhe  etmirary  U  But  it  was  held,  in  the  case  of  Deg  v,  Deg  (m),  which  was 
apuum.  (And  ^  devise  of  lands,  mortgaged,  to  trustees,  who  were  fii^ 
**^i?**  ^**'  *  ****^  nominated  executors^  to  pay  his  debts ;  that  the  pre- 
mises, being  mortgaged  in  fee  by  the  testator,  and  he 
having  nothing  but  an  equity  of  redemption,  that  could  be 
only  equitable  assets,  and  consequently  must  go  amongst  all 
the  creditors  equally.  * 

Ahm.  And  at  present  the  better  opinion  seems  to  be,  that  although 

lands  be  devised  to  trustees  for  payment  of  debts,  who  are 
likewise  constituted  executors,  yet  they  will  be  considered  as 
equitable  assets  (n).  Thus  where  a  devise  was  to  trustees  for 
payment  of  debts,  and  the  same  persons  were  made  executors, 
the  court  said,  that  the  assets  should,  notwithstanding,  be 
equitable  and  not  legal;  for,  though  there  were  cases  in 
Vernon's  Reports,  in  which  it  was  held,  that  where  trustees 
were  made  executors,  debts  should  be  paid  in  a  course  of 

(I)  Bruni  ▼•  Best  et  al*  1  Vera.  69.         (n)  Lewin  v.  Oakley,  t  Atk.  50.   Et 

et  supra.  [233.  SSS.^Etf.]  Silk  v.  Prim,  1  Bro.  Rep.  Chan.  138, 

(m)  S  p.  Wms.  412.    S,  L.    Lewm  in  note. 
V.  Oakley,  2  Atk.  50. 
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ediDinistration  (ride  Girling  t.  Lee)  (o),  yet  the  modem  re^ 
solutions  had  been  otherwise  (h). 

It  is  likewise  said  to  have  been  settled  in  the  time  of  Wright,      [  3g9  ] 
liord  Keeper^    m  a    cause  between  Herbert  v.  Herbert  (jp),  ^'^•fj^**^ 
«pon  consideration  had  of  all  the  former  cases,   that  where  de^<»  «uf  f^«* 
lands  are  devised  for  payment  of  debts  and  legacies,  the  debts  u  be  f/rrfentd 
being  such  as  have  no  lien  iipon  the  lands,  as  debts  by  simple  '^  *^S^^^* 
contract,    &c.  the  debts  should  have  no  preference;   but  if 
there  were  not  sufficient  to  pay  all,  they  should  be  paid  in  pro- 
portion, (although  it  was  otherwise  held  in  Lord  Nottingham's 
time,   who  used  alwayp.  to  say  that  a  man  ought  to  be  just 
before  he  was  bountiful).    The  reason  seems  to  be,  because 
the  wiU  of  the  owner  alone  makes  the  land  liable,  and  that 

(o)  Vide  supra,  327.  Wythamy   1  Cha.  Ca.  248.    S,  C.  sn- 

(p)  2  Freem.  270.    5.  C.  2  Eq.  Ca.     pra,  327.     WhUlm  v.  Uoyd,    1  Cha« 
Abr.  371 .    Sed  vide  tonira  Hixon  ▼•     Ca.  275. 


(H)  After  quoting  Lewin  v.  Oakley,  ubi  sapra,  in  a  case  where  the  whole  jr^^,^  Camden*§ 

doctrine  on  this  subject  was  sifted  to  the  utmost.  Lord  Camden  observed,  remarks  in  SKik 

*'  And  now  I  think  the  old  rule  is  overthrown ;  and  that  wherever  the  land  ^*  '^''••"•« 

itself  is  devised  to  the  same  persons,  who  are  executors,  the  assets  will  be 

equitahle.    And  I  hold  the  case  to  be  the  same  whenever  the  land  is  devised 

to  them,  or  to  them  and  their  heirs ;  for  in  both  cases  they  are  equitable 

trustees.    The  descent  is  broke,  and  the  specialty  creditors  have  lost  their 

fund.    And  I  can  hardly  now  suggest  a  case  where  the  assets  would  be  legal, 

but  where  the  executor  has  a  naked  power  to  sell  qua  eiecuUtr***    Silk  v.  Prtme^ 

1  Bro.  C.  C.  138,  n  {%).    £t  vide  Prowse  v.  Abingdon^  1  Atk.  484.    And  even   Executor  hav 

in  the  case  lastly  mentioned  by  Lord  Camden,  it  should  seem  that  the  descent  ^  power  to  seU 

t^utty  (^  re* 
will  be  considered  as  broken,  since  the  vendee  under  the  power  will  be  in  by  devmtion,eqiut* 

the  devisor,  although  it  be  true  that  in  the  interim,  between  the  death  of  the  abie  assete. 

testator    and  the  execution  of  the  power,    the   equity  of  redemption  will 

descend  to  the  heir  at  law  of  the  testator,  according  to  the  rule  established  in 

Wan^ford  v.  Thompson,  3  Yes.  513.    At  all  events  an  intention  to  break  the 

descent  is  apparent  on  the  will ;  and  it  is  observable  that  Sir  Samuel  Toller     r  g^  #  -i 

lays  down  the  rule  thus  broadly  i-~'<  if  die  real  estate  be  by  any  means  given 

to  the  executor,  the  produce  of  it  when  sold  shall  not  be  applied  in  a  course 

of  legal  administration,  but  be  distributed  as  equity  prescribes,*'  citing  1  Bro.  0. 

Rep.  137,  8.    2  Fonbl.  2d  ed.  398,  in  note.   Vide  Harg.  Co.  Litt.  113,  note  2 ; 

and  2  P.  Wms.  552.    But  note,  a  power  to  charge  an  estate  witii  a  sum  of 

money,    unless  executed,    will    not    be  assets  for  the  payment  of  debts. 

Lord  ComwaUis*s  ease,    2  Freem.  279.     Harrington  v.  Harte,  1  Cox.  Ca. 

Ch.  131. 
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gives  no  preference  expressly  or  impliedly  to  one  before  the 
other  (i). 

Conveifmue  for  If  a  mortgage  (q)  be  made  of  lands,  and  afterwards  more 
ddissHeond  money  is  raised  by  subsequent  mortgages;  and  then  the  mort- 
gtureethm^'  S*S^^>  ^7  ^®®^  ^  ^^  life-time  and  by  will,  conveys  and  settles 
friority  to  bond  all  his  lands  unto  trustees  for  payment  of  his  debts,  by  which 

and  ample  eon-    _         _  .     ,  i  , 

tract  eneditorSf  they  become  equitable  assets,  the  subsequent  mortgagees, 
averageJ^    *"  having  a  security  for  their  money  by  a  lien  upon  the  estate, 

which  tlpie  court  will  not  take  from  them,  and,  in  preseryation 
of  their  own  interest  a  right  to  redeem,  shall  be  first  satisfied ; 
although  the  estate  in  question  was  ift*  the  first  mortgagees, 
and  the  subsequent  mortgagees  had  only  an  equity  (k). 

[  330  ]  If  a  devise  be  of  the  equity  of  redemption  of  a  trust  estate 
d^M^UmJ^  ^y  ^®  ce*^«i  que  trusty  subject  to  the  payment  of  his  debts, 
trust  e^ate  de-  notwithstanding  the  devisee  be  heir  at  law,  yet  the  equity  of 
ment  of  debto^  redemption  shall  be  equitable  assets. 

equitable  aaaete^ 

*UMr ISt^.  («)  ^*^  '•  ^'P**"'  1  Vera.  101. 


Simple  contract      U)  Where  however-a  testator  lets  in  creditors  by  a  mere  charge,  it  is  now 
debts  obtain       settled,  whatever  doobts  may  formerly  have  been  entertained  to  the  contrary, 

that  creditors  are  to  be  paid  in  preference  to  legatees.    Kidney  v.  CouasmakeTf 

12  Ves.  155.    And  where  there  is  an  actual  devise  of  lands  for  payment  of 

debts,  it  has  been  already  remarked,  ante,  925,  n.  (£),  that  the  ordinary 

coarse  of  administration  of  eqnitable  assets  is  first  to  pay  debts  and  then 

legacies*    Creditors  by  simple  contract  cannot  have  any  right  (except  by 

marshalling)  against  the  real  estate,  unless  the  testator  thinks  fit  to  devise  it 

for  satisfaction  of  debts  generally,  yet  they  have  never  been  held  to  stand  in 

the  same  light  as  legatees.    And  though  the  statute  of  fraudulent  devises 

would  undoubtedly  prevent  a  devise  for  payment  of  legacies  so  as  to  disappoint 

creditors  by  specialty,  it  would  not  prevent  a  devise  for  payment  of  debts 

generally,  though  the  effect  would  be  to  let  in  creditors  by  simple  contract 

to  the  prejudice  of  creditors  by  specialty.    See  Ridout  v.  Plymouth^  $  Atk. 

104.    LiHgard  ▼•  Der6y,  1  Bro.  C.  C.  911.    Hughes  v«  DoMen,  %  Bro.  C.  C. 

614.  and  Kidney  v.  Couasmaker,  ubi  supra. 

Administration       (^)  Hence  therefore  the  equitable  administration  of  assets  assimihites,  in 

Inequitable  as^  a  great  degree,  to  the  legal  course  of  administration,  paying  first  debts  which 

r  oo^  ^  1      are  Hens  on  the  lands,  as  second  and  third  mortgages,  judgments,  statutes,  &c* 

^  -^     according  to  priority  of  date  (post,  446,  7),  then  debts   by  specialty  and 

'  simple  contract  debts,  pari  passu  ;  but  it  is  said,  that  if  the  king  be  in  eqoal 

^egrec  with  either  of  these  latter  he  will  be  preferred,  because  be  cannot 

lose  hut  right  in  any  instance  -,  and  where  they  interfere  his  will  always  bo 

preferred.    Co.  Litt.  HO. 


THS   EQUITY   OF   REDXMPTIOK.  330  a 

• 

Thus,  where  Pengon  (r),   the  testator,  who  was  the  cestui 
que  trust  of  a  real  estate,  made  a  mortgage  of  it  in  fee ;  and, 
the  equity  of  redemption  being  in  him,  he  by  his  will,   gave 
and  devised  to  his  dear  son  and  to  his  heirs  for  ever  the  mort* 
gaged  premises,  subject  nevertheless  to  the  payment  of  his 
debts,  annuities,  and  legacies,  and  then  died  indebted  by  bond 
and  simple  contract ;  one  question  was,  whether  an  equity  of 
redemption  of  a  mortgage  in  fee  of  a  trust  estate  ought  to  be 
considered  as  legal  or  equitable  assets  ?    Lord  Hardwicke,  in 
giving  judgment  on  this  case,  admitted  that,  if  a  mere  trust 
estate'  descended  upon  an  heir  at  laWy  it  would  be  considered 
as  legal  and  not  as  equitable  assets ;  which  was  founded  upon 
the  third  clause  of  the  statute  against  fraudulent  devises,  that 
gave  a  specialty  creditor  his  remedy  at  law  by  an  action  x)f 
debt  against  the  heir  of  the  obligors.     But  his  Lordship  said^ 
that  the  statute  had  not  made  a  mortgage  in  fee  of  a  trust  es- 
tate subject  to  the  same  thing ;   that  if  the  plaintiff  was  under 
the  necessity  of  coming  to  Chancery  for  relief,  the  court  would 
act  according  to  its  known  rules  of  doing  equal  justice  to  all 
creditors,  without  any  distinction  as  to  priority.    And  the  real 
estates  were  ordered  to  be  sold,  and  that,  after  paying  off  the 
mortgages,   the   creditors  should  be  paid  what  was  lefl  pari 
passu. 

r 

An  equity  of  redemption  («)  has  never  been  held  to  be  liable  EqvUy  rf  r«- 
to  a  bond  creditor  in  the  life  of  the  mortgagor  (l).  UahU  to  credi- 

'  tors  t»  lift'tme 
of  mortgagor. 

In  the  case  of  Penville  v.  Luscomb  (t),  at  the  Rolls,  the  4th  There  may  be  a 
of  February,  1728,  Sir  Joseph  Jekyll  was  strongly  inclined  to  tm  of  an  equity 
think  there  could  be  no  possessio  JrcUris  of  an  equity  of  re-  Semb,^^ 
demption.     Sed  quare  ;  for  in  arguing  the  same  case,  Mr.  Fa- 
zakerley  said  he  had  a  note  of  a  case  with  the  same  names, 

(r)  Plnnkei  y.  Penaon,  t  Atk.  290.         (5)  2  Atk.  292. 
IS.  C.  ante,  324,  n.  (C).— £d.]  (f)  Cited  1  Atk.  604,  contra.  Ibid. 


(L)  Becaose  a  bond  creates  no  lien  on  the  land  till  jadgment  entered  ap  Bond  no  ^en 

and  docketed.    Bat  the  equity  of  redemption  maybe  equitable  assets,  and  on  «9Ni/sp  of 

as  soch  liable  to  the  bond  creditor.    This,  however,  is  a  different  thing,  and  isfg.^i^g  ^f 

can  only  happen  after  the  death  of  the  mortgagor.  %mriga^0T. 
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determined  by  Ldrd  Cowper,  in  I7I69  wherein  his  Lordship 
held  directly  the  contrary ;  namely,  that  there  might  be  a  jmi-* 
jBSf»>  foatru  of  an  equity  of  redemption  (ti).  And  the  latter 
opimon  seam  to  me  to  be  the  most  reasonable ;  for  there  may 
be  a  possessio  Jrairu  of  an  nse^  and  yet,  in  law,  an  use  wte 
neither  assets  in  the  executor  new  in  the  hek^  as  an  equity 
of  redemption  is ;  besides,  the  mortgagee,  befere  feiedosure^ 
is,  as  to  the  inheritance,  a  trustee  for  the  mortgagor  (jp), 
and  a  trust-estate,  now,  is  analogous  to  an  use  at  common 
law  (m). 

(«)  Co.  Lit  U  b.    1  Co.  1S4.  b.  Plow.  58.  (x)  1  Atk.  606. 


0/  a  posiessio      (M)  There  may  be  a  poiMMco  frtUri^  of  a  trast,  1  Co.  ISI  b.    3  P.  Wins, 
firatris.  7^3^    Hardr.  488.  491,    t  Com.  Di|f.  Chanceiy  (410,  11).    Watk.  !>€«;.  106. 

Gilb.  U.  28,  n.  (3),  3d  edit.  1  Saund.  U.  &  T.  217 ;  and  hence  it  may  be  con- 
tended that  a  ^oMessio  fratris  will  arise  on  an  equity  of  redemption  of  a 
mortgage  in  fee,  which  is  in  the  nature  of  a  trust ;  and  it  is  so  laid  down 
in  the  text  books.  See  Butl.  Co.  Litt.  205  a,  n.  (l),  s.  f,  5  Bar.  Elem.  845. 
£t  vide  Catbome  ▼.  Sear/e,  1  Atk.  603,  But  it  shoald  seem  that  the  elder 
brother  must  do  some  act  indicative  of  a  seisin  or  possession  to  entitle  hia 
sister  to  the  equity  of  redemption.  The  receipt  of  rents,  or  the  bringing; 
a  bill  for  redemption,  will  be  sufficient  for  this  purpose.  The  case  of  PewciUe 
▼.  Luicombef  as  reported  by  Moseley,  72. 122.  and  1  Atk.  604,  warrants  this 
position.  It  was  there  said  by  Sir  Joseph  Jekyll,  that  in  order  to  make  a 
possessto  /ratri$  of  an  equity  of  redemption  on  a  mortgage  in  fee,  the  elder 
brother  should  have  brought  his  bill  against  the  mortgagee,  or  the  morl^« 
,  gee  should  have  paid  him  the  rents  and  profits  of  the  estate.    And  therefore 

where  a  father  had  made  a  mortgage  in  fee,  and  died  after  forfeiture,  leaving 
a  son  and  a  daughter  by  one  wife,   and  a  son  by  another,   and  the  eldest 
son  died  withont  bringing  bis  bill,  his  Honor  decreed  the  equity  of  redemption 
to  the  younger  brother,  considering  that  the  elder  brother,  (the  son  of  the 
mortgagor),  not  having  received  the  rents  and  profits,  or  filed  a  bill  against 
the  mortgagee,  had  never  obtained  ^hat  constructive  possession  of  tlie  equity 
of  redemption  which  was  necessary  to  entitle  the  sister  to  inherit  it.    There 
is  also  some  account  of  this  case  ia  7  Vin.  Abr.  160,  but  it  is  very  loose,  and 
quite  incompatible  with  the  other  reports. 
There  may  he  a      In  an  appeudix  to  the  report  of  the  great  case  of  Ckoinumdeliff  v.  Clinttmf 
t^s^meqSdiy  ^^  ^^'  ^ ^^^^*  ^  statement  of  this  case  of  PemetUe  v.  Lmc^mbe^  from  the 
i/rtfdeM|P<iaii«     Register  Book,   is  added.     See  2  Jac.  &  Walk.  201.    The  marginal  placiia 
Semb,  jg  ^^  m^  effect :  '^  A.  having  a  son  and  daughter  by  one  venter,  and  a  son 

by  another,  convey  lands  to  B.  his  surety  in  a  bond,  as  an  indemnity,  and 
dies.  B.  pays  the  bond  and  mortgages  the  lands.  The  eldest  son  dies.  The 
mortgagee  having  been  in  possession  without  account  or  acknowledgment, 
temhUy  there  was  no  po88e$8io  fratris  of  the  equity  of  redemption :"  and  re- 
'  ference  is  made  to  Lord  Hardwicke's  observations  on  the  principal  case  as 
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In  general,  no  person  will  be  allowed  to  come  into  equitj  for  Person  redeem- 
a  redemption  (y),  but  he  that  is  entUled  to  the  l^al  estate  mud  u  Ug^i 
of  the  mortgagor. 

Thus  («),  wheite  the  plaintiff,  claiming  under  the  heir  gene-  ^I^IJ^^ 
ral,  eune  to  redeem  a  mortgage,  and  the  defendant,  by  answerj^  tau  taU  bamd 
set  forth  a  deed  of  entail,  entitling  another  person  to  the  equity  redeem. 
of  redemption ;   the  plaintiff  prayed  he  might  redeem  at  his 

(y)  BtekUyt  y.  Ihrrhgim,  M«nk  v.     [ts'Vin.  Abr.  460.— £(f.] 
Poinfrei,  Qnsre,  where?     8  Eq.  Ca.         (z)  Lamax  ▼.  Birdy  iVeni.  182. 
Abr.   605.      39  Barnard.    Rep.   50. 


famished  to  the  reporters  by  Mr.  Pepys,  whose  manuscript  note  of  Caebome  ▼• 
Scarfe,  represents  Lord  Hardwicke  as  saying,  that  as  to  the  case  of  PemviUe  y* 
LMscombe,  which  was  mentioned  to  have  been  heard  at  the  Rolls  on  the  4th 
February,  1728,  it  was  a  pauper  cause ;  and  one  question  there  was,  whether 
there  might  be  a  posaeamfratrU  of  an  equity  of  redemption  ?  His  Lordship  had 
read  over  the  decretal  order  in  the  Register's  Book,  and  it  concluded  that  his 
Honor  declared  he  would  take  time  to  consider  of  that  point  before  he  de- 
livered his  opinion ;  and  Lord  Hardwicke  could  not  find  that  it  was  determined 
or  ever  came  on  again.  See  2  Jac.  &  Walk.  200.  The  question  is,  whether 
Moseley*s  report  of  Sir  Joseph  Jekyll's  judgment  is  to  be  invalidated,  because 
it  cannot  be  found  in  the  Register's  Book  ?  Is  there  any  thhig  in  principle 
opposed  to  the  doctrine  laid  down  in  the  former  part  of  this  note  ?  It  should 
seem  not*  Mr.  Butler,  arguand^y  considered  the  case  of  PentiUe  ▼•  lAuambe 
as  establishing  these  three  propositions.    Firet,  that  when  there  is  a  mortgage^   PnpamH&ns 

and  the  mortgagor  receives  the  rents  of  the  estate,  he  is  considered  to  have  deineibie  fr&m 

due  in  text. 
an  equitable  seisin;  Second^  tliatwben  the  mortgagor  does  not  receive  the 

renti,  or  otherwise  assert  his  title,  he  is  not  considered  to  have  an  equitable     P  332  ^  1 

seisin  ;  and,  Tkirrf,  that  when  a  person  entitled  to  the  benefit  of  a  trust  does 

not  assert  his  right  in  due  time,  the  trustee  ceases  to  be  a  trustee  for  him,  and 

becomes  a  trustee  for  the  actual  possessor.    The  mortgagee  was  trustee  of 

the  equity  of  redemption,  in  the  first  (instance,  for  the  eldest  son,  but  on  his 

death  he  became  trustee,  not  for  the  heir  of  the  person  who  once  had  the  right, 

but  neglected  to  assert  it,  but  for  the  representative  of  the  person  to  whom  it 

bad  last  betonged.    These  observations  are  founded  on  the  supposition  that 

the  report  in  Moseley  is  correct*    Indeed,  there  seems  little  in  principle  to 

produce  against  it. 

The  entry  of  a  copyholder  wOl  be  a  sufficient  act  to  cause  a  possecsio  fratrU 

in  the  lord  of  the  manor.    1  Watk.  Cop.  [45] ;  and  the  possession  of  the  cestyi 

^ue  trusty  will,  it  is  apprehended,  cause  a  poseeuio  fiatris  between  the  heiri 

of  his  trustee  who  may  never  have  entered  or  exerted  any  personal  act  of 

ownership,  and  who  even  may  have  died  abroad.   See,  on  the  subject  of  seisins 

and  possessions,  the  late  case  in  S  Barn.  Si  Cress.  298.    Cov.  Watk.  Elem* 

Index,  Poeeeeno  Frmtrie, 
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peril,  but  the  Lord  Keeper  would  not  permit  him  to  do  it, 
unless  he  could  make  out  that  the  estate-tail  was  docked. 

JM  third  per-  But  if  third  persons  be  interested  in  the  equity  of  redemp- 
iMy  redeem^  if  ^on,  and  he  or  they  who  fire  at  law  entitled  to  the  estatCi 
rtfitttf**'*'^!  '^^^  *^  redeem,  or  act  collusively,  any  person  interested 
Wc.  win  be  permitted  to  redeem* 

Minor  part  ^  Thus  (a),  where  one  mortgaged  his  leasehold  estate,  and 
!Il!f*'r!*  !!-     afterwards  became  a  bankrupt,  a  commission  issued,  and  a 

dUoTf  may  re- 

deentjifatkerB      (a)    FraMyn  y.  Feme^    Barnard.  Rep.  99.    [Et  vide  Exton  ▼.    Greacty 

r^weln)  at       i  Vcrn.  138,  and  ante,   1J4.— £(/.] 
pent  of  eosto,  < 

Creditors  may  (N)  To  entitle  creditors  tlins  circamstanced  to  redeem,  a  special  case  most 
Stf^rtkSr'rwh'  ^  ™*^®  ^^^*  **  that  the  assignees,  trustees,  or  execators  refuse,  collude,  or 
tee$  or  execu-  are  insolTent.  In  Troughton  ▼.  Binkes^  6  Ves.  575,  where  a  bill  was  brought 
tors  r^fuaoy  eot-  ^^  creditors  under  a  deed  of  trust,  praying  a  sale  and  not  a  redemption,  to 
0i^gl  '  which    sale   the    mortgagee  would    not   consent,  it  was    held,     that    the 

creditors  could  not  have  a  decree  for  a  redemption  against  a  mortgagee, 
unless  the  trustees  were  colluding,  or  it  was  unsafe  to  trust  them  with  the 
property,  whicli  was  not  the  case ;  and  tlie  bill  was  dismissed.  The  Master 
of  the  Rolls  observed,  that  the  plaintiffs  were  creditors  under  the  trust  deed. 
The  trustees  could'  come  for  a  redemption  ;  but  he  doubted  whether  two  or 
three  creditors  could  come  in  their  own  names  to  redeem  for  their  own  benefit 
It  struck  him  as  extraordinary  that  tliey  should  file  a  bill  to  redeem  for  dicm- 
selves,  and  so  gain  a  preference ;  for  then  they  must  be  redeemed.  Bnt  it 
was  admitted,  that  they  could  not  claim  to  redeem  to  that  extent ;  but  if  any 
creditors  choose  to  come  in  and  contribute,  tlien  all  were  to  have  the  benefit. 
His  Honor  also  thought  that  the  trustees  should  have  come  and  have  clauned 
tiie  benefit  for  the  creditors ;  not  that  the  creditors  tiiemselves  should  come 
in  the  first  instance,  and  as  a  matter  of  course.  To  entitle  them  to  <Aa(  s 
case  ought  to  be  made ;  as  that  the  trustees  were  called  upon  to  redeem,  and 
refhsed,  or  that  they  were  colluding.  Doran  v.  iSfutipson,  4  Ves.  651.  And  bis 
Honor  recognized  the  general  principle  laid  down  by  Lord  Parker  itf'Ff«*- 
I^  V.  Feme,  and  stated  himself  to  be  confirmed  in  opinion  by  the  autliprity  of 
tiiat  case,  as  well  as  by  analogy,  that  the  court  could  not,  in  this  short  way, 
decree  a  redemption ;  and  therefore  dismissed  the  bill.— If  the  mortgagee, 
pending  a  suit  by  the  creditors  of  a  mortgagor  to  have  the  estate  sold  to  pay 
r  333  -j  their  debts,  obtMn  a  decree  to  foreclose,  the  creditors  may  nevertheless  re- 
deem him  on  payment  of  principal,  interest,  and  costs,  on  the  ground  of  fraud. 
Soleyw.  Sali^ury,  9  Mod.  153.  And  if  Unds  are  limited,  in  asettfcmentta 
daughters,  with  a  proviso,  tiiat  if  the  hcia,  executor,  or  administrator  of  the 
•etUor,  pays  4001.  at  a  certain  day  to  trustees,  that  then  the  limitation  shall 
cease,  this  being  only  a  kind  of  collateral  security  for  the  money,  the  creditors 
of  the  settlor,  -or  he  m  reversion,  may  redeem.  Frederick  v.  Ayneeombe,  i  Eq. 
Ca.  Abr.  594.  MS.  notes. 
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iheeting  was  had  by  the  creditors  to  consider  whether  the  sd-^ 
signees  should  bring  a  bill  to  redeem.  The  majority  of  the 
creditors  were  of  opinion,  that  it  was  not  advisable  so  to  do. 
In  consequence  of  this  opinion  the  assignees  could  not  do  it^ 
by  an  express  clause  in  the  statute- of  the  5th  Geo.  2.  relating 
to  bankrupts.  The  rest  of  the  creditors  thought  it  was  ad- 
visable to  file  a  bill  for  redemption/ and  thereupon  brought 
a  bill  in  their  own  names  against  the  mortgagee  and  the  as- 
signeesy  praying  to  be  let  in  to  the  redemption  of  the  lease. 
The  assignees,  by  their  answer,  took  part  with  the  plaintiffs. 
One  question  was,  whether  the  creditors  of  a  bankrupt  had  a 
right,  in  this  case,  to  bring  their  bill  against  the  mortgagee  to 
compel  him  to  redeem,  making  the  assignees  of  the  bankrupt 
defendants  ?  Mr.  Justice  Parker,  who  sat  for  the  Chancellor, 
was  of  opinion  they  had*  He  said  that  it  was  very  true  that, 
in  general,  no  person  should  come  into  equity  to  redeem,  but 
who  was  entitled  to  the  legal  estate  of  the  mortgagor  (o).  So, 
if  an  executor  were  willing  to  get  in  the  debts  of  the  testator, 
there  was  no  foundation  for  a  creditor  to  bring  his  bill  for  that 
purpose.  That  in  general,  where  there  were  proper  persons 
to  get  in  the  estate  of  another,  a  court  of  equity  would  not 
suffer  either  the  creditors  of  the  testator  or  the  creditors  of  a 
bankrupt  to  brilig  a  bill  in  equity  in  order  to  get  in  that  estate. 
But  thatj  if  an  executor  or  assignees  under  a  commission  col- 
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(O)  BamardUton  reduces  this  point  to  a  very  vicious  bearing  in  his  marghial  He  who  eome$ 
.cpitfune,  thus ;— ^*  The  role  laid  dotm  that  no  person  shaU  be  aUowed  to  re-  ^**a*(li«te"** 
deem  in  equity  but  he  that  has  the  legal  estate,  is  right ;"  consequently,  if  the 
mortgage  be  in  fee  no  person  can  redeeni>  not  even  th6  mortgagor ;  for  he  has 
not  the  legal  estate,  that  being  in  the  mortgagee.    The  best  expression  of  the 
.rule  wonld,  perhaps,  be  to  say,  (hat  he  who  comes  to  redeem  a  mortgage  must 
afaewa  title  to  the  equity  of  redemption.    Mere  possession  without  title  will 
not  give  any  person  a  right  to  redeem,  per  M.  R.  in  Chohmndeley  v.  Clint^Hf 
'S  Meriv.  173.    But  a  primA/ade  title  is  sufficient,  and  an  issue  will  not  be 
directed,  though  the  title  is  complicated,  if  it  be  uncontradicted.    Pym  v. 
Bawerman^  SSwanst.  S41. 

On  a  suit  to  redeem,  the  mortgagee  cannot  object  that  a  valid  legal  convey-   But  mortgagee 

.mice  to  him  is  not  stated.    If,  therefore,  the  bill  to  redeem  contains  an  in-   f?"?^    ofveet 

'  '  that  a  valid 

•  formal  allegation  of  the  mortgage,  not  shewing  that  any  legal  estate  passed  to  conveyance  i$ 
.  the  mortgagee,  the  plaintiff  mortgagee  in  possession  cannot  take  advantage  ^^^  ttated, 

of  this  defect;  for  that  wonld  Be  objecting  to  his  own  title,  which  the  court 

^ould  never  allow.    Robert9  v.  Clayton^  9  Anstr.  715. 
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hided  with  a  debtor^  there  was  no  doubt  but  that  a  ere^tot 
might  bring  his  bill  in  order  to  take  care  of  the  estate,  aad 
charge  the  assignees  or  executors  with  such  colhirioti.  That, 
in  this  case,  there  was  a  -meeting  of  the  creditors  of  the 
bankrupt  to  consider,  whether  it  was  proper  that  the  assignees 
should  bring  a  bill  in  order  to  be  let  in  to  a  redemption  of  bis 
estate ;  and  the  majority  of  the  creditors  were  of  opinion  that 
it  was  not.  That  the  assignees  thereupon  could  not  bring  this 
bill,  that  was  for  the  benefit  of  the  bankrupt's  estate.  That 
any  creditor  therefore  had  a  right  to  bring  such  bill  und« 
peril  of  costs. 

JS^tct^y  win  at'  And  a  court  of  equity  will  assist  all  persons  claiming  an 
reJe^^^eept  ^^^ty  of  redemption,  unless  their  title  is  directly  against  con- 
in  cMes  rf       science.     Therefore,   where  A.  (6)  married  a  young  heiress, 

and  by  indirect  means  procured  her  to  levy  a  fine  on  her  inhe- 
ritance when  she  was  tmder  age  (p),  and  A.*s  father  was  one  of 
the  commissioners  who  took  the  fine,  and  the  uses  of  die 'fine 
were  declared  to  be  to  her  and  her  husband,  and  the  heirs  of 
their  two  bodies,  remainder  to  the  heirs  of  the  survivor.  The 
wife  died  in  her  minority  without  issue,  and  her  uusband  sur- 
vived her,  and  made  a  mortgage  of  the  estate,  and  died  with- 
out issue,  and  the  estate  descended  to  his  heirs.     But  the 

iff)  Packingttm  v.  Barrow^  Pre.  Ch.  216.    [5.  C.  2  Eq.  Ca.  Abr.  474.— £tf.] 


Skitletnent  rf  (P)  As  to  BettlemenU  by  infants  oftbeir  real  estate  before  marriage,  see 
real  e9t<BAe  by  ^^  ^  ^  CUntgh.  5  Ves.  717.  S.  C.  Wood.  Lect.  4ftS.  AUi.  Sett.  ST.  MilMor  f . 
to  marriage.      Harewoodf  18  Ves.  275.    To  enable  an  infant  tenant  for  life  (with  reiaaindeM 

over  to  her  issue)  to  levy  a  fine,  or  suffer  a  recovery,  for  the  purpose  of 
settling  her  estate,  and  advancing  her  in  marriage,  a  writ  of  privy  seal  mast 
be  obtained.  The  conrse  of  proceeding  is  for  the  erown,  upon  the  petition  of 
the  infant  and  her  guardian,  to  grant  letters  under  the  privy  seal  of  the  Judges 
of  the  Court  of  Common  Pleas,  directing  them  to  permit  tha  ufiuit  to  levy  a 
fine  or  suffer  a  recovery,  it  is  then  in  the  discretion  of  the  court  to  permit  the 
fine  to  be  levied,  or  the  recovery  suffered,  according  to  the  circnmstanccs. 
Doe  V.  Rawdingf  2  Bam.  Sc  Aid.  450.  If  the  court  permits  a  fine  to  be  levied, 
or  a  recovery  suffered,  still  it  seems  the  infant  may  elect  to  confirm  or  amwl 
it  when  she  comes  of  age ;  for  which  see  Co  v.  on  Recov.  1820,  p.  149,  40. 
The  mode  therefore  of  suing  a  writ  of  privy  seal  to  enable  an  infant  feme  to 
levy  a  fine  or  suffer  a  recovery,  is,  at  the  present  day,  rarely  resorted  te, 
being  superseded  by  the  modem  practice  of  applying  for  an  act  of  parlianeBt 
in  the  first  instance. 
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l^ir  at  lav  to  the  keireissi  who  had  levied  the  fine,  had  pur- 
chased in  the  mortgage,  and  got  into  possession  and  levied  a 
fine,  apd  five  years  passed,  and  the  deed  declaring  the  uses 
of  the  first  fine  was  lost.    Then  the  heir  of  A.,  who  was  en^ 
titled  under  the  first  fine  and  deed,  filed  a  bill  to  have  a  dis- 
covery of  the  deed,  and  a  redemption  of  the  mortgage.    The  f^«,  obtained 
hm  at  law  ei  Ae  heivess  pleaded  the  ill  practices  in  obtaining  ^|^7n^  ^' 
the  fine,  and  ajso  his  own  fine(c)  and  non-claim,  and  that  ^'^^ 
there  was  no  such  deed  as  that  of  which  the  discovery  was      [  335  ] 
sought,  or  if  there  was,  it  was  obtained  by  firaud.    And  ona 
ground  of  argument  used  against  the  heir  of  A*  was,  that  the 
Court  of  Chancery  would  not  assist  A/s  heir,   who  daimed 
under  a  fine  so  ill  obtained,  and  the  rather  for  that,  such  h^ 
was  a  volunteer  without  any  agreement,  previous  to  the  mar- 
ii9ge  of  the  heiress,  to  settle  her  estate.     Et  per  curiam,  the 
defendant  insists  there  was  no  such  deed,  or  if  there  was,  it  was 
obtained  by  practice,  and  also  on  a  fine  and  non-claim,  and 
also  that  A.'s  father  could  not  have  been  assisted  here«  and 
the  plaintifis  claim  under  him.     All  titles  at  law  that  are  not 
directly  against  conscience  ^  shall  be  assisted  here  to  a  redemp- 
tion,  and  if  there  were  only  a  blemish  in  the  title,  so  should 
the  heir  of  A. ;  but  the  fine  and  non-claim  cannot  be  got  over. 
The  ple$i  is  good ;  dismiss  the  bill. 

(c)  Qitaref  a3  to  the  validity  of  fki*  fiae,   if  teyied,  whUe  is  potsieuioo 
under  the  mortgage  (a). 


TT 


(Q)  The  detennnatioa  of  the  conrt  seems  to  have  proceeded  on  the  cir-   Text  reconeiUd, 
cnnvitance  of  frand,  which  it  considered  sofficient  to  avoid  the  fine ;  and  thi^t 
being  the  case,  the  heir  at  law  of  the  heiress  was,  by  his  possession  onder  the 
mortgage,  remitted  to  his  ancient  right,  and  then  as  owner  and  not  as  mort- 
gagee, lie  levied  the  fine  to  strengthen  the  title. 

We  may  here  observe  what  perhaps  wonid  more  appropriately  have  been   yon-elaSm  tm 
introdoced  in  a  former  note,  ante,  fit,  n.  (P),  that  with  respect  to  the  non-  fij^  ^^"''^*" 
claim  on  a  fine,  if  the  mortgagee  be  disseised,  and  the  disseisor  levy  a  fine,   ^  n^ment  of 
and  five  years  pass  after  the  proclamations  without  entry,  whereby  the  mort-   numey* 
gagee  will  be  barred,  yet  if  the  mortgagor  pay  or  tender  his  money  to  the 
mortgagee  at  the  time  appointed  for  performance  of  the  condition,  he  will  be 
allowed  five  years  from  the  time  of  snch  tender  or  payment  to  prosecote  his 
right  in  by  the  second  saving  of  the  statute  of  4  Hen.  7.  c.  24 ;  because  his 
title  to  the  legal  estate  did  not  accrue  till  payment  or  tender  of  the  money. 
Stawell  v.  Lard  Zweke,  Plow.  373.    2  Bac.  Abr.  532.    Shep.  Prac.  Coon.  74. 
79. 
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Equity  i^  re-  B\xt]  although  the  power  of  redemption  be  an  ancient  rights 
ver^nedhye^'  ^hich  the  mortgagor  and  all  claiming  mider  him,  whether  by 
able  rules.        volimtaiy  conveyance  or  otherwise,  are  entitled  unto,  yet,  being 

a  right  originating  in,  and,  in  fact,  created  by,  a  court  of 
equity  (cf),  it  is  made  subservient  to  their  rules. 

Righi  to  redeem      And  it  is  said  to  be  a  inaxim,  that  none  can  come  to  redeem 

end  foreclose. 

must  be  red'  a  mortgage,  when  the  mortgagee  cannot  compel  the  payment 
proca .  ^£.  ^j^^  mortgage  money ;  for  the  remedy  ought  to  be  recipro- 

cal (r).  Thus  one  ground  upon  which  the  court  doubted 
whether  it  should  decree  a  redemption  in  the  case  of  Copk- 
stone  V.  Boxwell  (e)  before-mentioned,  was  because  W.  R.  had 
no  remedy  to  recover  his  money. 

[  336  ]  And  the  mortgagor,  or  those  claiming  through  him,  on  ap- 

creJiS!8oMdy,  pHcation  to  the  court;  will  have  redemption  decreed  to  them 
ac^Ju^^to^'  absolutely,  or  under  certain  conditions,  according  to  the  nature 
justice  of  case,   and  justice  of  their  case. 

Jiedemptum  The  court,  in  the  exercise  of  this  jurisdiction,  views  mort- 

viewed  accord'  ^  . 

ing  to  interest  gages  after  forfeiture  in  two  different  Ughts,  accordmg  to  the 
W  **»  •  interest  of  the  party  from  whom  the  application  comes.  If  the 
mortgagor  seeks  for  redemption,  he  must  do  equity  to  the 
mortgagee,  or  the  court  will  consider  the  estate  as  absolute  in 
the  mortgagee.  On  the  other  hand,  if  the  mortgagee  files  his 
bill  to  foreclose,  the  court  will  enter  into  the  essential  nature 
of  the  contract,  and,  considering  the  transaction  merely  as  a 
loan,  oblige  him  to  submit  to  be  redeemed  on  the  condition 
originally  stipulated ;  the  payment  of  the  principal'  advanced 
with  legal  interest. 

(d)  Sayle  ▼.  Freelandy  SVent.  350.        [S.  P.   White  v.  Ewer,  S  Vent.  S40. 

(e)  Snpra,  125.     Com.  Rep.  609.      — £<i.] 

Absence  of  (R)  So,  on  the  other  band,  if  the  representative  of  the  mortgagee  comes 

mor^g^^^e^  to  foreclose,  and  the  mortgagor  cannot  compel  the  re-conveyance  of  the  estate 
paum  qf  deeds,  ^Y  r^son  of  the  absence  of  the  heir,  or  the  loss  or  pawn  of  the  title  deed«  or 
will  prevent  his  otherwise,  no  decree  will  be  pronounced. ;  and  the  execntor  of  the  mortgagee 
executor  from     ^.y  |^^  enjoined  not  to  proceed  at  law  on  the  bond  or  other  collateral  security 

until  he  can  find  the  heir.  Schoole  t«  SaU,  1  Sch.  Sc  Lef.  177.  S.  C,  ante, 
p.  15,  n.  (L).  But'an  instance  of  an  irreciprocal  mortgage  is  adduced  in 
n.(S),  ante^  136. 
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A  Steady  attention  to  this  mode  of  construction  will  explain 
the  principles  of  the  generality  of  the  cases  on  this  head. 

Thus  if),  where  the  defendant,  being  a  mortgagee  of  the  Mortgag^n-,  V 

T1.T  .he  will  not  ii»- 

premises,  afterwards   purchased  the  ssune  for  valtuioie  const-  dertake  to  re- 
deration ;    and  the  plamtiff,  having  the  title  of  redemption,  ^^^'^iJ^^f 
would,  before  he  redeemed,  have  had  the  validity  of  the  mort-  vmtg^e; 
gage  tried  at  law ;  the  court,  on  reading  precedents  on  the 
jdaintiff 's  part,  was  of  opinion,  •  that  the  defendant  being  a 
purchaser  for  a  valuable  consideration,  the  plaintiff  ought  to 
declare  whether  he  would  redeem  the  mortgaged  prembes  or 
not,  before  he  endeavoured  to  avoid  the  title ;  it  being  against 
the  rule  of  justice  for  the  plaintiff  to  have  the  equity  of  re- 
demption from  the  defendant  after  he   had  endeavoured   so 
to  do ;  and  that,  if  he  woidd  redeem,  he  ought  to  pay  the  de- 
fendant all  his  principal  money  due  thereon  with  damages  and 
costs ;  which,  he  refusing  to  do,  the  court  dismissed  the  bill. 

And,  where  the  mortgagor  (jt),  being  an  infant,  by  his  guar-  and,  in  attempt' 
dian  had  endea^voured  to  defeat  the  mortgagee  and  overthrow  throw  mort* 
his  title,  and  the  mortgagee  prevailed,  the  latter,  on  applica-  ^^i^ortgage^s 
tion  to  redeem,  [by  the  former]  having  sworn  he  had  paid  a  ^?P^^^  ^' 
considerable  sum  more  than  his  costs  as  taxed,  was,  on  the 
account,  allowed   all  he  had  expended;   and  the  mortgagee 
having  (under  an  apprehension  that  his  mortgage  would  have 
been  defeated  at    law,)   got  administration  in  the    Spiritual 
Court  as  principal  creditor,  was  allowed  the  costs  expended 
there  also(s). 

(/)   Smith  V.    Valence,  1  Rep.  in         (g)  Ramsden  y.  LangUy,  3  Veni« 
Ch.  170.    EtvideCowp.  Rep.  601.  536. 


(S)  And  where  the  second  mortgagee  brought  a  bill  to  redeem  the  first  mort-   Second  moriga* 
gBgee,  who  had  been  put  to  great  charge  in  foreclosing  the  mortgagor,  the  g^^  redeeming 
conrt  held,  that  the  cosu  which  the  first  mortgagee  had  incurred  should  not  be  '^^J^^ffi^^ 
taxed,  as  in  the  case  of  an  adversary  suit ;  but  that  the  first  incumbrancer  mortgagee  m 
should  be  allowed  his  costs  and  charges  as  in  the  case  of  a  solicitor  who  lays  out  f^^^^toting* 
money  for  his  client;  and  that  the  profits  of  the  mortgaged  premises  should  be 
first  applied  to  pay  off  those  costs  before  they  went  to  sink  the  principal. 
Jjomax  y.  Hide,  2  Vem.  185;   ante,  189,  n.  (Q).    £t  vide  post,  vol.  ii.  991, 
where  the  modern  decisions  on  the  subject  of  Costs  are  introduced  in  the 
notes. 
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MwigtigdT  ad'  go  (A),  although;  generally,  the  mortgagee  cannot  compel  the 
deem  brf&re  day  mortgagor  to  redeem  before  the  time  agreed  upon,  indeUceif 
^mau^  hZ  ^^^  ^^y  appomted  for  rerpayment  of  the  money ;  yet,  if  a  hard 
*«J^<^^««-  bargain  be  made  against  the  mortgagor,  he  irtli  be  admitted  to 
foftihfitHme.    redeem  before  that  time.    Thus,  Where  the  plaiiidff(i)>  being 

seistd  in  possession  of  lands  worth  15/.  per  amtumi  and  of 
other  lands  in  reversion  subject  to  incumbrances^  in  1657,  in 
consideration  of  3£0/.,  demised  those  lands  by  deed  and  fine 
to  the  defendant  for  ninety-nine  years  at  51,  per  annum  rent> 
upon  condition,  that  if  the  plaintiff,  or  his  heirs,  should 
pay  the  defendant  380/.  in  1688,  then  the  conusees  of  the  fine 
should  stand  seised  to  the  use  of  the  plaintiff  and  his  heirs; 
and  the  plaintiff  covenanted  for  the  defendant's  enjoyment  aC" 
cordingly.  Within  a  few  years  after  this  conveyance  mkdei 
two  old  Hres,  on  which  the  reversionary  interest  depended^ 
happening  to  drop,  the  estate  became  4^/.  per  arinum;  andj  in 
1662,  the  plaintiff  brought  his  bill  to  be  admitted  to  jtedeein 

die  premises,  and  to  have  an  account  of  profits  from  the  date 

«    .  •  .  -     -  .  ... 

of  the  deed,  alleging  that,  though  the  deed  was  in  that  form, 

yet  it  was  agreed  between  him  and  the  defendant  that  it  should 

be  a  mortgage^  and  redeemable  at  any  time  upoa  payment  of 

Proffm  M  r^  320/.  and  interest.     And  although  there  was  no  proof  of  lUiy 

S'^Z'in.  Other  agreement  than  the  deed,  and  there  wae  a  bond  to  per- 

adequacy  of      fy^m  the  Covenants  of  the  deed ;  and  it  appeared  that  the  estate 

price  (t).  ,  .     ,  '^'^  ^ 

consisted  chiefly  in  old  buildings  and  a  mill,  and  that  the  de-» 
fondant  had  laid  out  above  100/.  in  repairs ;  yet,  in  regard  die 
plaintiff's  mother  died  within  three  years  after  the  deed  Was 
made,  whereby  the  revenue  exceeded  the  interest  of  the  money, 
the  Lord  Keeper,  notwithstanding  there  was  a  contingency  at 
the  time  of  the  deed,  thought  this  an  unreasonable  bargain, 
and  decreed  an  account  of  the  profits  ab  originef  with  redemp- 
tion o)i  payment  of  what  the  profits  fell  short  of  the  3201,  and 
interest;  and  his  Lordship  appointed  the  same  to  be  paid  at  a 

(&)  Neuxamb  v.  Botduim^    1  Vera.  368>    S  Veot.  198.     2  Ch.  Ca.  lS»t 

232.    [S,  C.  iVern.  7.  214.    2  Veut.  and  Com.  Rep.  349.— £d.] 

365.    2  Freem.    67.     Ante,  116  and  (t)  Talbot  ▼.  Broddttf,  1  Vera.  18^ 

128.    Et  vide  Barrel  T.  iSWue,  1  Vera.  Ibid.  394. 


(T)  As  to  tbi»,  see  ante,  1^5,  n.  (P). 
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dmy  certain,  not  to  expect  tiU  1688,  according  to  the  condition 
of  the  deed. 

Th0  Court  of  €h«merY  wiil  not  allow  a  purchaser  to  oblige  Morig^ee  may 
a  mortgagee  in  possession  to  quit  the  estate  to  him,  unless  he  sion  tui  paid 
trill  first  pay  hiin  principal,  interest,  and  costs  (k)  (v).  *  '  ** 

If  possession  be  obtained  against  a  mortgagee  hy  fraud.  Fraudulent  po9^ 

_,  .      .  _  1^     n  1  "■  session  taken, 

pendmg  a  suit,  it  must  be  restored  before  there  can  be  any  from  mort- 
redemption  (/).  ^"^'''^• 

If  part  of  an  original  mortgage  be  paid  off(/»),  and  then  a  Further  charge 
fiirtiier  sum  be  borrowed  by  the  same  parties  on  a  defective  though  HtU  tfc« 

fectite, 
ik)  Dmy  ▼.  Barker,  «  Atk.  ^,  [S.  I*.      Ca.  Abr.  599,  pL  20.    [15  Vin.  Abr. 

Bamt  ▼«  aaripok^  15  Vio.  Abr.  466.      467,  pi.  16.     S.  €.  2  Bro.  P.  C.  111. 

-•^fi^]  £t  vide  post,  vol.  U.  page  I008.~£il^} 

(f)  Lant  V.  Crispy  Vin.  Abr.  tit.        (m)  RaysoH  v.  jSudbeccr^J,  infra,  [vol.  ii. 

MHn^ag€(T},    €a.  16,  p.  «67.    f  Eq«      p.  7S5. 1  Vern.  41.  S  Cha.  Ca.  9a.--^Etf.] 


(U)  A  mort^g«e  cannot  be  compelled  to  jf^ve  up  bift  secnrities  nntit  he  lias  Mortgagee  not 
bis  n«Bey  in  bfe  pocket.    Where  Mierefore  an  order  bad  been  obtained  direct-  compeUable  to 
iftg  hail  to  rekase  tire  mortgaged  premises,  and   give  np  the  securities,  on  ^^^  tiUpald  his 
payment  into  court  of  tlie  mortgage  money,  tiie  amount  of  which  was  disputed,  money. 
the  Lord  Chancellor  discharged  the  order.    Postiethwuite  t.  Blyihe,  S  Madd. 
itep.  94tt,    Nor  will  a  mortgagee  in  possession  be  deprived  of  that  possession 
wbiie  any  thing  remains  doe ;  hot  if  he  refases  to  swear  that  any  thing  is  doe, 
then  be  will  be  ordered  to  re-convey.    Quarrdl  v.  Beckfordy  13  Ves.  377. 

The  Lord  Cimncellor's  judgment  in  the  case  of  PostUthumte  v.  Biythe,  hat 
^Boe  been  moi'e  fnlly  reported  ;  the  following  are  the  material  parts  of  it :— - 
^The  rnles  of  the  coutt,  with  regard  to  mortgagees,  have  been  strongly 
impressed  on  my  mind  by  the  coodact  of  two  distinguished  praetitionefa. 
Mr.  Lloyd  constantly  protested  that  he  never  woald,  on  the  part  of  a  mort« 
l^gee,  consent  to  a  «ate ;  and  fte  )ate  Mr.  Maddocks,  who  was  himself  a 
iDortgagee  for  tO,00(M.  on  a  Welch  estate,  refused  his  concurrence  in  a  sale, 
i»  the  great  dissatisfaction  of  Lord  Thuiiow.  They  both  maintained,  one  on 
i>6half  of  Ills  client,  the  other,  of  hims«4f,  that  the  mortgagee  was  entitled, 
before  he  velinqiiished  Hie  estate,  to  have  the  money  not  in  the  hands  of  the 
nccouatant- general,  bat  in  his  own.  It  was  not  till  a  late  period,  that  it  was 
contended  that  a  mortgagee  was  bound  to  shew  his  mortgage  deeds  to  a  per- 
aon  contracting  far  the  purchase  of  the  estate.  See  Auon*  Mos.  246.  The 
Mortgagor  is  entilkd  to  «ay  to  the  hstended  purchaser,  that  If  he  chooses  to 
4ake  Iris  chance  ^f  title,  he  may,  on  payment  of  the  mortgage-money,  haye  a 
conveyance.  The  general  doctnne  of  the  court  is,  that  if  the  party  claiming 
U>  redeem  will  lake  the  mortgagee's  word  for  the  mm  due,  and  will  pay  it, 
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title,  the  last  sum  must  be  paid  off,  on  redemption,  as  well  as> 
the  first  (x). 


Money  on  eno 
fitate  for  moref 
and  fiariher 
charge  on  mir 
oihtr  for  leas 
ihanvabu^  omz 
estate  noi  re- 
deemable with' 
otU  the  other. 


Where  the  mortgagee  first  lent  money  to  the  mortgagor 
upon«a  particular  tenement,  and  afterwards  advanced  him  a 
farther  sum  on  another  estate  (i») :  and  the  latter  turned  out 
more  valuable  than  the  money  due,  but  the  first  mortgage  was 


in)  Pope  ▼.  OttfioiTy  sVern.  S86. 
Margrave  v.  Le  Hooke,  ibid.  207. 
Caior  v.  Charlton^  and  CoUett  v.  ilftm- 


deWf    «  Vet.  377.     1  Vera.  99.  J45. 
doabted  Ex  parte  King,  1  Atk.  900. 


Priority  qf  re- 
demption where 
first  morlgage 
is  dtfectite. 


Legal  and 
equitahU  title 
prrferred  to 
equitable  title 
pnly. 


the  mortgagee  must  convey ;  bat  when  the  mortgagee  states  a  certain  smn  ta 
be  doe,  the  court  will  not  order  him  to  re-convey  on  payment  of  that  sum 
into  court ;  placing  him  in  the  situation,  that  if  that  sum  is  more  than  suffi- 
cient to  satisfy  his  demand,  he  shall  not  have  the  surplus ;  If  not  sufficient,  he 
shall  have  only  personal  security  for  the  difference."  Postlethwidte  v.  BU/thei 
ft  Swanst.  S57. 

In  another  case  his  Lordship  said,  it  is  extremely  dear  that  a  mortgagee 
may  retain  possession  of  the  estate  nntil  he  is  paid,  and  that  no  one  has  a 
right  to  make  a  tender  of  the  money  due,  except  the  party  entitled  to  the 
equity  of  redemption ;  against  all  other  persons  the  estate  is  the  property  of 
the  mortgagee.  A  party  coming  to  redeem  a  mortgaged  estate,  must  prove, 
fit  his  own  costs,  that  he  is  the  individual  entitled  to  the  equity  of  redemptioOt 
James  v.  fitoii,  3  Swanst.  237. 

(X)  See  tlie  same  law  in  Purtfoy  v.  Punfoy,  1  Vera.  29. 

If  a  man  mortgage  lands  by  a  defective  conveyance,  and  afterwards  mortr 
gage  to  a  second  person  by  an  assurance,  which  is  good  and  effectual  with 
noticsy  the  second  mortgagee  shall  previ^il,  because  be  has  the  security  which 
carries  the  legal  title ;  and  equity  will  not  interpose  when  both  are  equally  on 
a  valuable  consideration.  B.nt  if  a  man  mortgage  by  a  defective  conveyance, 
fmd  there  ar^  subsequent  creditors  whose  debts  do  not  originally  affect  the 
land,  equity  will  supply  such  defective  conveyance  against  such  subsequent 
incumbrancers  who  acquired  a  legal  title  afterwards ;  for  since  the  subsequent 
creditors  did  not  originally  take  the  lands  for  their  security,  nor  had  in  view 
an  intention  to  affect  them,  when  afterwards  the  lands  are  affected,  and  they 
come  in  under  the  very  person  who  is  oliliged  in  conscience  to  make  the  defec: 
t|ve  security  good,  they  will  be  held  to  stand,  in  his  pla<;e,  and  will  be  post- 
poned to  such  defective  conveyance.  Per  Sir  Heneage  Finch,  Lord  Keeper, 
t  £q.  Ca.  Abr.  320,  pi.  1.  and  see  similar  law,  post,  528.  5^0;  but  observe  the 
notes  there  for  important  qualifications  of  the  Lord  Keeper's  law. 

If  the  inheritance  of  land  mortgaged  h>r  a  term  be  conveyed  by  a  defear 
Bible  but  equitable  title,  and  afterwards  Conveyed  to  unotber  by  a  legal  and 
equitable  title,  tlie  latter  shall  have  the  benefit  of  the  equity  of  redeipptioQi 
per  Parker,  Lord  Chancellor,  in  Hagshawy,  Yates,  t  Stra.  240. 


■^ 
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d^ieient  in  point  of  value,  the  court  would  not  suffer  the  one 
estate  to  be  redeemed  without  the  other  (y). 

S09  if  a  man  makes  two  several  mortgages  of  distinct  lands,  H«tr  mat  re* 
And  then  dies  (o),  and  his  heir  endeavours  to  defeat  the  mort-  tau»,9rneitkerf 
gagee  of  one  of  the  estates,  by  setting  up  an  entail,  and  after- 
wards apphes  to  redeem,  he  shall  redeem  both  or  neither  (z). 

(0)  Margrave  v.  Le  Hpoke^  %  Vern.  245.  Max*  £q.  66^  &6*  2  Veft.  jan« 
207.    1  Eq.  Ca.  Abr-  325.  7.     iVern.      376,  377. 

(Y)  Id  like  manner  it  was  holden  io  ShatiUumth  ▼•  La^cock,  iVern.  245,  Texf  confirmed* 
where  A.  had  two  mortgages  on  different  independent  estates  of  the  inort- 
gagor,  one  a  deficient  security,  and  the  other  more  than  sufficient,  that  the 

r 

Diortgagor  conld  not  redeem  the  latter  without  making  good  the  deficiency 
of  the  other  security.  The  same  doctrine  was  actcnowledged  in  Pwrrf&y  ▼• 
Pwtfoiff  1  Vern.  29.  The  aathority  of  Pope  ▼.  Onslow  was  questioned  by 
liord  Hardwicke,  in  ITtag'  Exparte^  1  Atli.  300^  bat  perhaps  withont  reason. 
The  Master  of  the  ftolls  in  Jonee  v.  Smitkj  cited  infra,  and  in  the  next  note, 
recognized' it  as  a  standing  aathority ;  and  th«  subsequent  decisions  have  fully 
confirnfed  the  principles  on  which  that  determination  was  founded. 

It  is  proper  in  this  pUce  to  apprise  the  student,  that  the  rule  preventing  One  tenant  in 
a  redemption  by  piece-meal  applies  only  where  the  same  person  is  entitled  ^^"^^^  fj^ 
to  the  equity  <^  redemption  on  both  estates.    If,  therefore,  A.  and  B.  join  ^j^  ^^j^  j^ 
in  the  mortgage  of  one  estate  to  C,  and  afterwards  A.  mortgages  another  mortgaged  a 
estate  to  tlie  same  mortgagee,  B.  may  redeem  tlie  estate  in  which  he  has  a   ' 
joint  equity  of  redemption,  without  being  obliged  to  redeem  the  other  estate 
also.    JaiK«  V.  SmiiA,  SVes.jun.  S76. 

{Z)  This  rule  does  not  depend  on  the  attempt  to  defeat  the  estate  of  the 
mortgagee,  nor  is  it  a  rule  confined  to  redemptions  by  the  heir  only ;  it  holds 
equally  in  reference  to  a  mortgagee  and  purchaser. 

1st.  With  respect  to  a  mortgagee  of  the  equity  of  redemption,  it  is  observ-  Second  mortgO' 
able  that  the  original  mortgagee  is  not  to  be  entangled  with  any  questions  f^^^^^P^l 
-which  mayjirise  between  tbe  subsequent  mortgagees.    He  has  a  right  to  be  mortgagee  or' 
redeemed  entire,  and  not  by  parcels.    9  Mod.  396.    "  His  right,"  observed  neiiker. 
Lord  Hardwicke,  in  Titley  v.  Dane  (15  Vin.  Abr.  447),  **  undoubtedly  stood 
so  with  regard  to  the  mortgagor,  and  consequently  with  regard  to  tbe  sab- 
sequent  mortgagees  ;  for  the  mortgagor  could  not  hurt  him  by  placing  bis  right 
in  another's  hands,  nor  was  there  any  precedent  where  such  a  redemption  was 
ever  allowed,  and  therefore  his  Lordship  was  of  opinion,  that  if  A.  mort- 
gaged two  estates,  viz.  Black  Acre  and  White  Acre,  to  B.,  and  afterwards 
mortgaged  Black  Acre  to  C,  and  after  that  White  Acre  to  D.,  the  court  could 
not  decree  a  redemption  of  B.'s  mortgage  by  proportionable  contributions  of 
C.  and  D. ;  for  if  a  man  mortgaged  all  his  estate  to  one  pesson,  he  might,  it 
was  true,  split  it  into  ten  puisne  mortgages  more ;  but  if  all  these  subseqaent 
mortgagees  should  have  a  right  to  redeem,  on  payment  of  proportionable  con- 
•^ribntions,  it  would  be  impossible  for  the  first  mortgagee  to  come  at  his  right 
till  all  those  proportions  were  settled,  which  might  and  generally  did  take  a 
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except  loA^re  he      But  this  rule  hold«  not  when  the  heir  tlaims  by  {>urdiase» 
chaeey  Mdn^'  ^^^  ^^^  ^7  descent.    Thus,  where  A.  and  B.  (p),  tenants  for 

bff  dueenty  e.  g. 

w  ienwa  In  (p)  Browdetf  ▼.  Hamandy  SCh.  Ca.  <3. 

great  deal  of  time,  and  oAeu  produced  triab  at  law,  and  after  all,  there  oogirt 

to  be  «o  many  dlflel-e&l  r«daiiptioiii  aad  times  given  for  tlwtt  (either  hMif 

years  dr  quarters})  before  the  first  mortgagee  could  oome  at  his  money,  or 

obtain  a  foredosore,  which  appeared  to  his  Lordship  to  be  very  incoavenieDt, 

tfDd.pfOdafttive  of  great  discredit  to  this  kind  of  security  by  mortgage.*^ 

And  eekUe  not      ^o  ^^  ^'^^i  if  C.  had  redeemed  the  original  moYtgage,  fa6  woold  have  been 

miginaUy  com-  entitled  to  hold  both  estates  (though  Black  Acre  only  was  comprised  in  his 

W^o^y  ^-     ^*^  mortgage)  titt  he  had  been  repaid  aU  that  he  had  dtsbarsed  in  discharge 

comee  eharge-    ^  B/s  mottgage^  and  likewise  all  that  was  dne  to  him  on  hb  own  mortgage, 

chU  with  hie     ^^  p^  w^\d  liot  have  been  admitted  tb  redeem  him  bnt  on  those  tenos;  for 
debtm 
r  340  *  1     ^'  ^^^^  ^^^  ^^^^  redeemed  B.  bat  by  an  entire  nedemption  of  aU  that  was 

inmMrtgage  to  B.,  andltaving  so  done,  he  stood  in  B.*s  place,  and  had  Ihe 
«ame  right  as  be  bad,  via.  to  be  redeemed  entire,  both  as  against  the  mait- 
jagorand  as  against  D.  the  sohaeqiient  mortgagee;  and  althongh  by  a  re- 
demption of  this  kind»  White  Acre,  which  was  not  comprised  in  €.'•  mortgage, 
woald  have  become  chai^  with  his  debt»  yet,  said  the  ChaaceUor,  i«  THk^ 
V.  Doot's,  nbi  Mpra^  It  was  no  new  thfaig  Ibr  a  man*  by  a  sDb0eqaent  accMeat 
{as  by  payment  of  ntooey)^  to  gain  lands  as  a. security  for  Ua  debt  mote  than 
he  contracted  foiv  and  whil^h  trtherwise  woald  not  have  been  liable  to  it;  sod 
his  Lordship  meatUmed  tbte  case  of  B&m^  v.  SmUk,  X  Ch»  Ga»  134)  iiOl,  aad 
Aeten  ▼.  Peiree^  «  V«m.  460. 
first  Morl-  ^0,  in  the  ease  of  Frtdsar^  v.  Lord  PMi/rar,  at  the  Rolls,  16th  Joly,  1773, 

fHgee  fareclos"  Xmh.  TSSy  tkb  phdntiff  bad  two  distinct  mortgages  4m  tw4  different  tstatei, 

in/r  fnu$t  be  r€* 

deemed  entire*    *^^^^  by  separate  instmments,  and  Lord  Pomfret  had  a  aecoad  mortgage 

«li  bne  «f  the  estates  only.    The  plaintiff  filed  a  bill  of  foredoinre  against  the 

mortgagor  and  stfbsef  nedt  incnmbrancer,  *wlio  applied  to  redeem  the  estate  #f 

which  he  had  the  second  mortage.    But  Sir  Thomas  deweB,  M.  R.  decreed 

that  Lord  Pomfret  nmst  redeem  the  mortgages  on  both  estates^  or  stand  fore- 

doaed. 

Pwrehaeer  qf         9d1y.  The  rale  is  equally  applicable  to  a  purchaser -of  the  eqnity  of  redeii^- 

equity  qf  re-      ^j^  ^^  lyypUes  to  redeem,  as  to  the  heir  or  secovid  mortgi^pee.    S  Vei.  jsa. 

redZm'mert'     376.    Thas,  ui  the  case  of  Cmfer  Ete  parte,  Amb^  738»  where  a  baekrvpt  liad 

gages  on  hath   made  two  separate  mortgages  of  two  different  estates  to  the  same  person,  and 

£j^<s,  or  net-  afterwards  sold  the  equity  of  redemption  of  one  of  them  to  the  petitioDcr 

Carter.  A  comntelon  being  taken  out.  Carter  petitioned  that  he  might  ffe* 
deem  the  mort|;age  on  the  estate  which  be  had  porchaaed.  Bat  Hw  petilisn 
was. dismissed,  withoat. prejudice  however  to  the  petitioner's  right  to  brings 
biU,  which  would  hanre  been  the  proper  mode  of  proceeding.  Nothing  awre 
appears  of  the  oase  ivt  from  the  anthoritites  Cited,  and  the  argaments  sf 
counsel,  it  appears  to  have  been  admitted  by  die  oourt,  that  where  there  aie 
two  eepamie  morlgagea  of  different  estates  to  the  same  petaon,  a  paivhsser 
of  the  equity  of  redemption  of  one  of  them  cannot  redeem  that  mortgage  enljr, 
but  if  he  redeems  at  all,  he  muet  redeem  both.  This  is  the  pi4nclpie  dedncsi 
frofm  it  by  Mr,  Wooddeftos,  in  bis  Lectores  (voL  ii.  p.  IGO),  and  by  Uie  cons- 


THJE   SQOITT   OF  RSDfiMPTXON.  340 II 

t^ikimder  to  their  son  in  jtsJl,  moitg&ged  the  lands  so 
«elded|  A%  died^  and  afterwards  the  mortgagee^  finding  his 

■■■■■■■■■'■■>  .■■■■■    I       .1  

^  Hg^  ife  BiHh  V.  EUamn,  S  Awtr.  418.    In  the  latter  place,  tha  rnle  U  Reawn  q^  rule. 

%npi^iiSd  under  the  doctrine  of  notice,  thns :— If  A.  martgages  two  Mtatsa 

1e  Bk  hy  lepamte  cooTeyaneea,  and  afterwards  sells  one  of  tbem  to  C,  w|tlii> 

oat  informing  hbn  of  the  diortgage  of  the  other  estate,  y^t  as  A*  coald  net 

t^eStii  the  om  «itate  WUhont  redeemiag  the  other,  so  neither  should  C. ;  ^or 

liotice  OJT  Ihe  ^ne  toortgage  to  8.  is  oonstractlve  notice  of  the  whole  equity, 

"which  by  |^h>))er  inqairies  he  oagbt  to  have  made  hhas^  aci|aainted  with; 

siting  Coffer  Ex  pariey  Amb.  rSS.    Tbe  mle  in  this  shape  assames  something 

i}f  an  arbitrary  ea«t,  bat  it  is  too  well  settled  to  be  shaken.    In  Inson  v.  l>«iiii> 

4  Gox's  Ca.  Ch.  4t5,  the  Master  of  the  Rolls  said  he  did  not  know  wliy  twdi 

'ti  tnlfe  was  ever  )aid  down,  but  it  had  been  decided  by  many  cases,  that  a 

hiortgagee  of  two  distitict  estates,  npon  distinct  transactions,  from  the  same 

mortgagor,  was  entitled  Vb  hold  both  even  against  the  purchaser  of  the  equity 

^  k-cdemptlon  of  one  of  the  mortgaged  estates,  withont  notice  of  the  othet 

Mortgage,  until  payment  oi  Hie  whole  money  due  on  both  mortgages,  and  hk 

Honor  thonght  the  parties  interested  in  the  equity  of  redemption  of  the  mort^ 

^gage  oh  tike  second  estate,  were  necessary  parties  to  a  suit  instituted  by  the 

Y»arcfaatoer  of  the  equity  of  redemption  of  the  first  estate,  to  redeem  fooA 

mortgages. 

Sdly.  file  same  rule  is  applicable  where  the  mortgagot,  or  those  claiffilnf  C/ader-nisrl- 
under  hhn,  tender  to  tfae>  naortgagee  hfo  principal,  interest,  and  costs,  mider  ^<V^  moving 
t)ie  statute  7  Geo.  f.  c.  fO,  cited  and  commented  on  imte,  l€8  to  170.    If  thi  ^_  Mi4rt«l.  * 
mott)$agee  have  bther  moHgages  %han  the  one  which  supports  his  eject«>  Geo,  9,  compel 
4uent,  and  tiie  Mortgagor  moves  to  stay  proceedings,  on  pajrment  of  principal)  Jj^Jf  llLri**'**'* 
interest,  and  coftts,  it  is  optional  with  the  mottgftgee  whether  he  will  submit  ip^^  oihero,     ' 
to  be  IrMleemeti  as  to  that  one  mortgage  only,  withont  being  redeemed  also 
as  to  the  taiortg^ges  oh  the  other  estates.    In  Roe  v.  SoUy^  S  "Wm.  Blacks       r  34,}  1 
kep.  tS6,  it  appeared  that,  in  176S,  one  FOwles  assigned  the  premises  ill 
tpiestioh  to  Bowlaud,  to  secure  l49l.  vri^  interest.    In  17fi6,  Bowland  as** 
signed,  by  Way  of  under  mortgage,  to  J.  S.  to  secure  1001.  and  interest ; 
and  in  1768,  Bowland  and  J.S.  assigned  to  Kaye,  the  lessor  of  the  plaintiff', 
to  ietVLTt  114J.  6s.  6d,    tliere  were  also  two  other  mortgages  fWim  Bowland  to 
iK'aye,  of  different  premises,  the  one  to  seeote  5251.  and  the  other  9001.  with 
Interest.    BoWland  became  bankrupt,  hnd  all  his  estate  and  effects  were  duly 
bafgaihed,  sold,  and  assigned  to  Soley  the  defendant,  who  tftereby  became  the 
imder  mortgagor  of  the  estate  iu  question^  and  also  mongagor  of  the  said 
two  other  estates  for  the  sums  above  stated ;  the  lessor  of  the  plaintiff  naitin^ 
the  character  of  mortgagee  as  to  the  three  different  mortgages.    Kaye  thea 
commenced  ah  action  of  ejectment  against  Soley  for  the  premises,  being  the 
property  which  was  conveyed  by  Fowles  to  Bowland  the  bankrupt  in  mortgage 
as  aforesaid,  and  assigned  by  him  to  Kaye,  as  beibre  stated.    The  deAuidant 
moved  to  stay  proceedings,  on  payment  of  the  I14f.  6s.  6d.  principal,  ioteroet, 
and  costs,  and  to  be  permitted  to  redeem  timt  mortgage  only.     Kaye,  oa 
shewing  cause,  insisted,  that  all  shonid  be  redeemed  or  none ;  especially  the 
third  mortgage  for  iOOl.  which  he  apprehended  to  be  a  scanty  security.    Aad 
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security  bad,  gave  a  third  person  a  premium  to  procure  the 
SOU;  tenant  in  taily  to  borrow  a  farther  sum  on  mortgage,  and 

the  court  refnaiog  to  compel  a  redemption  of  Che  first  mortgage  only,  dis- 
charged the  nile,  with  costs.    But  Fowles,  the  original  mortgagor,  might,  it 
is  presumed ,  have  redeemed  his  mortgage,  wlt|ioat  paying  Kaye  what  was  doe 
to  him  from  Bowland  on  the  security  of  Bowland's.  own.  property. 
Rule  holds^  4thly..  It  is  further  observable,  that  the  role  holds,  notwithstanding  one 

though  oae  mortgage  consists  of  a  pledge  or  deposit  of  personalty,  as  bills  of  exchange  or 
pledge  of  pet'  P^'^^^^^HT  notes,  and  the  other  of  a  mortgage  of  realty.  A  question  as  to 
Monoltyy  and  the  this  pouitwas  discussed  in  Jones  v.  Smithy  S.Ves.  jnn.  S76,  and  it  was  at  fint 

other  a  mort-  ^ecn&A  otiierwise ;  but  afterwards,  on  appeal  to  the  House  of  Lords,  that 
goge  iff  realty,    ,  '  »  rf  ,    '  .  ^        , 

decree  was  reversed,  6  Ves.  2^9,  n.  (d),  on  what  grounds  we  are  not  mformed, 

but  perhaps  on  the  doctrine  of  tacking,  which,  forms  the  basis  of  the  rple 

under  consideration.    When  the  cause  came  on  at  the  Rolls,  Lord  Alvanley 

considered  tiie  pledge  of  personal  securities  for  a  certain  specific  debt,  as 

totally  distinct  from  a  mortgage  of  real  property  for  another  debt,  and  on  that 

ground  decreed  a  redemption  of  the  personal  securities,  withont  discharging 

what  was  due  on  the  mortgage.     His  Lordship,  however,  acknowledged  the 

general  principles,  and  remarked,  that  if  two  separate  estates  were  mortgaged, 

by  which  he  understood  the  legal  interest  absolutely,  and  at  common  law 

irredeemably  conveyed,  a  court  of  equity  would  not  interpose  in  favor  of  the 

redemption  of  one,  withdut  the  redemption  of  both.    Pope  v.  OnsUnOy  folh>wed 

by  two  modem  cases,  had  sjPttled  the  point,  that  as  against  the  mortgagor,  or 

his  assignee,  and  therefore  Lord  Alvanley  supposed,  as  against  all  his  creditors, 

if  there  H'ere  two  legal  mortgages,  which  at  law  were  become  absolute  (for  that 

must  have  been  the  principle),  the  mortgagee  might  insist  on  being  redeemed, 

as  to  both,  or  neither.    The  two  modern  cases  were  those  of  Color  v.  Charlleet 

21st  June,  1775,  and  CoUetty,  Munden,  31st  May,  1786,  which  his  Lordship 

said  amounted  to  this,  that  if  a  man  makes  a  mortgage,  and  afterwards  makes 

another  mortgage  for  another  sum,  and  then  assigns  the  equity  of  redemption 

of  one,  both  mns(  be  redeemed,  and  the  case  of  the  assignee  is  not  better 

than  that  of  the  original  mortgagor. — This  is  now  the  established  doctrine 

of  the  conrt.    But, 

Rnle  holds  no        t5thly.  The  principle,  that  where  two  distinct  estates  are  mortgaged  for  two 

longer  than  both  distinct  debts  to  one  person,  a  separate  redemption  cannot  be  decreed,  operates 
wortgoges  eon^  rn^ 

tinue  united  in  ^^^^  ^  ^^°S  ^'  ^^  original  mortgages  remain  united  in  the  same  person.    Tons 

the  original       if  a  mortgaged,  having  two  distinct  mortgages  on  two  separate  estates,  assigns 
»^ng'<'^^r.         ^^  mortgage  to  i^  thi^d  person,  or  if  two  mortgages  originally  made  to  two 

different  persons,  come  together,  by  assignment  to  one  assignee,  the  rule  will 
not,  it  seems,  apply.    Arg^,     Willie  ▼.  iMggy  2  Eden  Rep.  78. 

The  reason  why  this  rule  is  allowed  to  prevail  in  any  case  is,  because,  if  the 
mortgagor  applies  for  equity,  he  must  do  equity,  and  his  general  estate  being 
[  34*2  j  Nable  to  both  mortgages,  the  Court  of  Chancery  (which  is  the  on^  place  the 
mortgagor  can  obtain  relief  after  forfeiture),  will  not  be  instrumental  in  taking 
illegally  from  the  mortgagee  that  by  which  he  may  be  defrauded  of  part  of  his 
debt.  If  he  assigns  one  mortgage  over  to  a  third  person,  the  reason  of  the 
rule  ceases.    But  if  at  a  subsequent  period  the  two  mortgages  become  united 
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then  took  an  assignment  from  the  last  mortgagee ;  the  first 
mortgagee,  on  application  to  redeem,  insisted,  that  having 
now  gained  a  good  title  at  law  to  the  lands,  tf^nant  in  tail 


«gifin  in  an  anigiiee^  then  it  is  preaamed  the  rale  would  rerive.    Ther^  is, 
however,  a  sliade  of  difference  between  this  last  case  and  the  one  secondly 
proposed.    If  White  Acre  be  mortgaged  to  A.  and  Black  Acre  to  B.,  and  both 
assigned  to  C.  it  may  be  contended,  that  since  the  rule  was  inapplicable  before 
assignment,  it  must  be  equally  so  after,  for  that  a  derivative  case  could  not 
engender  a  rule  which  did  not  apply  originally.    But  the  reason  why  it  did 
not  apply  originally,  was  because  the  case  was  very  dilTerently  circnmstancedy 
and  the  court  (which  aims  at  substantial  justice),  would  .not,  it  is  conceived, 
permit  the  mortgagor  to  use  this  flimsy  argument  to  defraud  the  assignee  of 
both  mortgages,  but  would  rather  allow  him  to  tack  each  debt  respectively  to 
the  other  mortgage.    The  non-application,  therefore,  of  the  rule  to  the  cAse 
where  two  mortgages,  originally  distinct,  become  united  in  one  assignee,  most 
be  questioned.— It  merely  remains  to  add  here,  that  Lord  Northington,-  in  the 
case  of  f^iUie  v.  Jjugg,  ubi  supra,  has  observed,  that  *'  the  principle  on  ^hich 
the  court  proceeds  subsists  as  long  as  the  equity  of  redemption  remains 
united ;"  and  immediately  before,  that  <*  if  a  person  makes  two  different 
fiiorfgages  of  two  different  estates,  the  equity  reserved  is  ditlinct  in  each,  and 
the  contracts  are  separatif  yet  if  the  mortgagor  couM  redeem  one,  he  cannot." 
Subsequently  he  observes, ''  if  you  come  to  redeem  separately,  you  come  for 
equity  without  doing  equity ;  paying  a  debt  in  lieti  of  which  the  mortgagee 
can  hold  both  your  eMates,  until  this  court  interposefr.*^    But  what  follows  is 
contradictory  to  all  the  authorities :— *<  There  seems  also    a  manifest  dis- 
tinction between  U^is  case  and  the  case  of  a  purchase  subject  to  a  mortgage; 
for  there  the  purchaser  acquires  a  right  to  redeem  that  particular  mortgage, 
and  when  he  comes  to  redeem,  he  offers  in  equity  to  pay  all  that  his  estate 
is  debtor  for."  , 

6thly.  In  cases  of  this  description,  it  may  perhaps  be  necessary  to  make  a  JHatmetion  as 
distinction  between  a  foreclosure  and  a  redemption.    In  the  former  case.  If  a   ^o  Has  rule  be* 
mortgagee,  having  two  mortgages  of  two  distinct  estates,  prefers  a  bill  to  fore-  ^^Jnd^rt' 
close  the  equity  of  redemption  of  one  of  them,  he  will  not  be  obliged  to  iempH&n. 
foreclose  the  equity  of  redemption  of  the  other.    But  in  the  hitter  case,  if  a 
mortgagor  brings  a  bill  to  redeem  one  mortgage,  he  must,  if  the  mortgagee 
chooses  to  insist  on  it,  redeem  both,  or  neither. 

rthly.  It  is  proper  to  add,  that  by  a  decree  at  the  Rolls,  in  Easter  Term,  Oim  ienoMt  in 
1807,  in  the  case  of  fVaugh  v.  Land,  Coop.  ISO,   it  was  declared,   that  the  comnum   must 
plaintiff  (who  with  one  Price  his  co-tenant  in  common,  had  mortgaged  the  ^JJfW  i^^re- 
premises  in  question  to  the  defendants),  was  entitled  to  redeem  his  moiety  of  quired.    Semb, 
.the  said- mortgaged  premises,  and  the  usual  accounts  were  directed  accordingly. 
This  decree,  it  is  presumed,  musMiave  proceeded  on  the  ground  that  the 
-mortgagees  were  consenting  to  be  redeemed  of  a  moiety  only ;  and  there  arc 
several  features  in  tiie  case  which  favor  this  presumption.    The  fact  is  neitiier 
affirmed  nor  denied  on  the  report.    The  contrary  supposition  woold  bfe  in  the 
teeth  of  the  decided  cases. 


toB. 
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should  ned^isni  boti^  mortga^s  or  neither  i  hut  the  cqwI  hel4 
the  8DI1  to  be  »  sirftnger  to  the  £itb^  a^  to  th^  estate  tail,  imd 
'         decareed  a  r^emption  on  f^yifmnt  of  the  kat  Bma  hMwwftdt 
with  costs  (a). 

[  343  ]  But  if  a  parson^  who  haa  two  real  ealatea  (j!)y  mortgage 
morigageduA.  hodi  to  otie  persoOy  and  afterwards  only  one  estate  to  a  second 
tuo'fd&iuf  ™^^P^S^^>  ^^^  ^^  ^^  notice  (b)  of  the  first,  a  court  of 
wMe  money     QqviitYi  iq  order  to  relieve  the  second  mortgagee,  will  direct 

out    of  ftiotff  *        tr  ■  «7    K7  . 

noinwrtgoged    the  first  to  take  hia  satisfisu^tioq  out  of  that  estate  only,  which 

is  not  in  mortgage  to  the  second  ni<»tgagee^  if  diat  is  saf-* 
flcient  to  satisfy  the  first  mortgage,  in  order  to  make  room 
for  the  secopd  mortgagee,  even  though  the  ^states  descend 
to  two  different  persons;  and  this  is  dofia  upon  a  constant 
equity,  that  if  a  creditor  has  two  funds,  he  shall  take  his 
satisfaction  out  of  that  fimd,  upon  which  a  creditor  has 
no  lien  (c), 

(9)  2  Atk.  446. 


Cau  in.  oppo-      (A)  The  case  of  Mwrgrave  j.LeiJooJuj  s  Vera,  for,  is  directly  oppoied  to 

^teinta^'    ^^*^ ^romkjfv.  HtmomL  ^  It  raiut  be  left  to  tbe  leaned  reader  to  decide 

f  343  ^  ']     ^^*^^B  the  two.    In  Margravt  v.  Le  Hooke,  ttie  plaintiff's  bill  was  to  redeen 

« iMrtgage  made  1^  hb  father  to  the  defendant,  who  by  answer  insisted^  tint 

Hie  plaintiff's  father  had  made,  him  two  several  mortgagee  of  seToral  kuidsi 

that  the  plaintiff  epdeaveared  to  defeat  him  of  one  of 'those  mortgages  by 

reason  of  an  entail,  and  hoped  that  in  eqaity  he  shonld  redeem  both  or  neither. 

Per  Oar»<— He  shidl  redeem,  both  or  neither  $  and  so,  if  one  mortgage  had  been 

deficient  in  valne,  and  the  other  mortage  had  been  worth  more  than  tiis 

money  lent  upon  it,  the  heir  should  not  have  been  admitted  to  redeem  the  sae 

without  the  other. 

(B)  It  is  diffieolt  to  diseover  how  notice  coald  have  affeeted  tMs  case. 

AppikMm  ¥       (C)   S.  R.  post,   vol.  ii.    page  1014.     Bnt  this  rnle  of  equity  caaaot  be 

doctnne  m  text,  ^p^i^^  |q  ^ ^   ^  ^^^  claunant,   so   as   to   defeat  the  claim  cft  anolfaeiv 

and  therefore  a  pecuniary  legatee  shall  not  stand  in  ike  plaee  of  a  spe- 
cialty creditor,  as  against  land  devised,  though  he  shall  as^agahmt  kwd, 
descended.  Heme  v.  Meyrkk,  t  Salk.  416.  S.  C.  1  P.  Wam.  fOl.  Cl^fien  t. 
Bnrty  ibid.  679.  HezUmod  v.  Ptupe,  3  P.  Wms.  $t4.  Scot*  V.  8eott^  And** 
aS8.  Bat  such  legatee  shall  stand  an  the  place  of  a  mortgagee,  who  hss 
ieahnnsted  the  personal  assets  to  be  satisfied  out  of  the  mortgaged  prcnnoel, 
thon^  specificsdly  devised.  LMtiAne  v.  Uighy  Ca.  Temp.  Talb.  54.  f^ 
weetet  v.  Lsrd  teig*,  Amb,  171.  For  the  application  of  the  persoBel  9fM^ 
In  case  of  the  real  estate  mortgaged  («ide  Howell  v.  Priee^  1  P.  Was.  494,) 
4loe8  not  take  place  to  the  defeatHig'ef  any  legacy.  O^ATsal  v.  ilfesd,  1  P.  ^^ 
693.  TippiMg^  V.  TVptVft  >!>.•  ^SO.  Docts  v.  Qordiner,  %  ib.  190.  ^(SUer  r. 
Wager,  ib.  SS$,    And  it  is  to  be  observed,  that  the  rule  above  meatisBeu 
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A  mortgage  being  assignable  (r),  a  purchaser  shall  h<Jd  it  ^^|^^  ^^, 
afrainst  the  mortgastor  or  kis  heirs  for  the  sum  due  on  the*  *^^  *^  '^^ 

(f    WUUams  v.  Springfieldf  1  Yeni.  476.    1  Salk.  155, 4. 

does  not  sabject  any  fond  to  a  claim  to  which  it  waa  not  before  sobject^  bat 
only  takes  care  that  the  election  of  one  claimant  shall  not  prejudice  the 
claims  of  the  other.  9  Atk.  438.  1  Ves.  SIS.  As  to  claimants  on  parti- 
cular funds,  the  general  rule  is  as  stated  in  RoHnson  ▼.  Gee^  iVes.  S59,  tiiat 
where  there  is  a  mortgage  of  land,  with  a  covenant  for  payment  of  the  money, 
thai  makes  it  a  debt  on  the  personal  assets,  which  are  to  be  applied  ilrst  in 
exoneration.  And  it  is  observable,  that  simple  contract  creditors  and  legatees 
will  be  entlUed  to  come  on  the  mortgaged  premises  fro  tanto^  if  the  personal 
assets  are  exhausted  by  the  mortgage  ;  but  an  execntor  or  residuary  legatee 
will  not  be  en6tled  to  stand  in  the  place  of  the  mortgagee  for  so  much  as 
is  drawn  out  of  the  personal  estate,  in  the  same  manner  as  pecuniary  ercditon 
and  legatees  are  allowed  to  do.  Tbid. 

In  a  manuscript  case  of  R/i>yinioH  v.  Tongey  15tfa  October,  1739,  cited  by  Sim/^  eontr^H 
Mr.  Coxe,  in  the  latter  end  of  his  note  to  1  P.  Wms.  680.    A.  being  seised  of  JjJ^^'^'JJ  ^^ 
freehold  and  copyhold  lands,  mortgaged  the  same  in  his  life-time,  and  died  {x  pia^g  ofmori" 
indebted  by  mortgage,  and  on  several  bonds.    The  spechilty  creditors  insisted  8^8^  {pf  A^'* 
that  the  court,  in  marshalling  the  assets,   should  cast  the  whole  mortgage  j^>^  exIuuSt- 
upon  the  copyhold  estate.  In  order  that  the  specialty  creditofs  might  have  ing  perwomal 
the  benefit  of  the  whole  freehold  estate.     But  the  court  said,  that    copy-  ^'^^» 
bold  estates  were  not  liable,  either  at  law  or  in  equity,  to  the  testator's  debts, 
farther  than  he  SKTitected  them  thereto,  and  ordered  that  the  copyhold  estate 
should  bear  its  proportion  with  the  freehold  estate  in  payment  of  the  mortgage,    ^  344>  *  ] 
and  that  it  should  not  be  liable  to  make  satisfaction  for  the  specialty  debts. 
Reg.  lib.  B.  1738,  fol.  483.    The  authority  of  this  case  was  discussed  in  At" 
drieh  v.  Cooper^  8  Ves.  382,  and  over-ruled  with  great  clearness  by  Lord  Eldon, 
who  stated  himself  to  be  much  surprised  when  he  first  heard  it  cited.    Sup- 
posing there  had  been  no  freehold  estate,  it  was  clear.  Lord  Eldon  observed, 
tliat  the  mortgagee  having  two  funds  (the  copyhold  and  personal  estate),  he 
might,  if  he  pleased,  have  resorted  to  the  copyhold  estate.    But  would  the 
court  compel  him  to  that  choice  ?     If  it  would,  the  court  marshalled   the 
funds  by  the  necessary  consequence  of  its  act,  though  technically  the  term  , 

"  marshalling"  was  applicable  to  assets  only ;  if  it  would  not,  it  was  then 
purely  a  matter  of  the  mortgagee's  will,  whether  the  simple  contract  creditors 
should  be  paid  or  not,  which  was  contradictory  to  all  'tlie  authorities^  and  the 
established  rule  (not  applying  to  assets  particularly),  that  if  a  party  has  two 
funds,  a  person  having  an  interest  in  one  only,  has  a  right  in  equity  to  compel 
the  former  to  resort  to  the  other.  And  his  Lordship  said,  be  never  under- 
stood the  rule,  that  if  A  had  two  mortgages,  and  B.  had  one,  the  right  of  B. 
to  throw  A.  on  the  security  which  B.  conld  not  touch,  depended  on  the 
circumstance,  whether  it  was  a  freehold  or  copyhold  mortgage.  A  surety 
might  have  the  benefit  of  a  mortgage  of  a  copyhold  estate  exactly  as  of  a 
freehold.  A  simple  contract  creditor  had  no  manner  of  lien  on  the  freehold 
estate*    How  was  it  ibcn  tliat  he  was  allowed  efl^ctnally  lo  apply  it  for  his 
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iJumgh  he  pwr-'  tnortgage'^  although  he  bought  it  for  less  than  was  due;  of 
lt$s(D)J^        f^^  ^^^^  ^^^^  it  wad  worth;  for  he  stands  in  the  place  of  the 

mortgagee  who  assigned,  and  who  might  have  given  it  to  him 
gratis.  And  what  was  due  will  be  the  measure  of  aDowancei 
not  what  was  given,  for  that  might  be  more  than  it  was  wordi 


iBastsfactioo  ?    It  was  not  on  the  groond  of  assets,  either  by  will  or  by  contract 
inter  «t«M,  bat  on  the  ground  that  the  specialty  or  mortgage  creditor  having 
two  fnnds  should  not  at  his  pleasure  resort  to  a  fund  which  would  disappoint 
a  just  creditor,  who  had  not  another  fund  to  resort  to.    The  principle  in  some 
degree  was,  that  it  should  not  depend  on  the  will  of  one  creditor  to  disappoint 
another.  Then,  what  was  the  distinction  as  to  the  copyhold  instate  ?    The  ques- 
tion was,  whether  the  debtor  had  not  subjected  the  copyhold  estate  to  the 
extent  of  the  mortgage  imposed  on  it ;  whether  he  had  not  decided  that  his 
property  to  that  extent  should, be  liable  to  some  debt?    And  the  court  woold 
.   extract  this  further  principle,  that  a  creditor  who  could  make  it  liable  to  tbat 
extent  should  not  by  his  will  defeat  another,  the  former  havmg  two  funds— 
the  latter  only  one.    There  wais  no  more  a  lien  on  the  freehold  estate  than 
there  was  on  the  copyhold  estate :  and  the  court  had  said,  and  the  principle 
was  repeated  very  distinctly  in  the  Attorney-General  v.  Tyndally  Amb.  614,  that 
H  a  creditor  have  two  funds,  the  interest  of  the  debtor  shall  not  be  regarded ; 
but  the  creditor  having  two  funds  shall  take  to  that  which  paying  him  will 
'   leave  another  fund  for  another  creditor.    Copyhold  estates  were  not  charge- 
able with  debts ;  neither  were  freehold  estates  chargeable  with  simple  con- 
tract debts ;  but  the  copyhold  estate  in  question  was  exa|^ssly  charged  with  s 
debt :  and  if  freehold  estates  were  applied  to  simple  contract  debts,  because 
ciha^ged  with  another  debt,  why  were  not  copyhold  estates  to  be  applied  in 
discharge  of  those  debts  under  similar  circumstances  ?    And  the  mortgagee's 
having  only  an  equitable  estate  in  the  eopyhold  premises,  by  means  of  the 
cOyenant  to  surrender,  could  make  no  difference ;  for  the  securities  were  to' 
be  looked  on  as  giving  tlie  mortgagee  a  legal  estate  in  the  freehold,  and  an 
equitable  estate  in  tlie  copyhold ;  thereby  giving  hin^  recourse  to  two  fnnds 
for  the  payment  of  his  debt.    Lord  Eldon  then  went  into  a  comparison  of  tbU 
with  a  variety  of  other  cases,  and  concluded  by  observing,  that  the  case  of 
RoMneon  v.  Tottge  was  not  reconcileable  with  the  general  classes  of  cases ;  and 
therefore  as  to  the  case  in  question,  if  it  were  necessary  for  the  payment  of 
the  crediitors,  the  mortgagee  should  be  compelled  to  take  his  satisfaction  oot 
of  the  copyhold  estate,  or  if  he  took  it  out  of  the  freehold  estate,  those  who 
were    thereby  disappointed  should  stand  in  liis  place  as  to  the  copybola 
estate. 
Mortgagee  may      In  like  manner  a  mortgagee,  whose  mterest  in  tlie  estate  is  affected  by  an 
^Crown  '' «p-  «**ent  of  the  crown,  will  in  a  question  with  the  general  creditors,  be  held 
tending  his  $e»  entitled  to  stand  in  the  place  of  the  crown  as  to  tliose  securities  which  he 
'^P^QA  K  m  1     ^^^^^  ^^^  affect  per  directum,  because  the  crown  affected  those  in  pledge  to 
*  J     him.    Aldrich  v.  Cooper,  ubi  supra. 

(D)  This  is  good  law,  see  next  note ;   and  as  to  the  doctrines  of  tacking 
and  priority,  see  Chap.  XIII.  infra. 
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ftS'Well  as  less  ;  ahd  he  that  rwas  thie  hazard  if  a  loss  happensi 
ought  to  have  the  benefit  in  case  it  turns  to  advantage.  Thus, 
whete  A.  mortgaged  his  lands  to  B.  (9),  and  C,  a  stranger, 
bought  the  interest  for  less  than  was  due  on  the  mortgage,  and 
the  heir  of  the  mortgagor  brought  his  bill  to  redeem,  the 
question  was,  whether  C.  should  be  allowed  more  than  he 
actually  paid  ?  And  the  Lord  Chancellor  said,  that  this  case 
had  neither  point  nor  edge,  for  there  was  no  colour  why, 
whfen  the  heir  came  to  redeem,  he  should  not  pay  the  whole 
Inoney  diie  on  the  mortgage :  for  that,  if  another  man  had 
met  with  a  good  bargain,  there  was  no  equity  for  the  heir  of 
the  mortgagor  to  deprive  him  of  the  benefit  of  it,  and  take 
the  advantage  thereof  himself  (e). 

(#)  Philips  ▼.  Vavgkan,  1  Vera.  SS6.    Baker  ▼.  Kellety  S  Rep.  Oh.  23.    S.  C 
NekoD,  117.  y 


(JEt)  Bat  Lord  Chancellor  Jefferys  added  a  very  essential  qnalification  to  Penon  pwr" 
the  case  of  Wimamt  ▼.  Springfield,  namely,  that  where  there  were  any  snbse.  ^^^f  ^^^ 
qiient  incumbrancers  or  creditors  in  the  case,  a  num  who  bought  in  a  prior  tohole  money, 
incombrance  should  be  allowed  against  other  incnmbrancers  or  creditors  only  Secus,  \f  hebe 
what  he  really  paid,  though  there  were  in  truth  a  greater  sum  due.    Lord  j^^   ^  execn* 
Hardwicke,  in  Morrei  v.  Paske,  t  Atk.  54,  thought  this  rule  too  general ;  and  tor,  tf  mort" 
held  (without  any  reference  to  the  interest  of  tlie  subseqnent  creditor  or  in-  ^^8^* 
combrancer),  that  an  agent,  trustee,  heir  at  law,  or  executor,  purchasing  a 
pnUne  incumbrance,  as  against  another  incumbrancer  should  be  paid  no  more 
than  what  he  gave  for  this  iocumbrance ;  otherwise  as  to  a  prior  creditor,  who 
ban&fide  bought  in  a  puisne  incumbrance,  though  he  did  not  give  the  full 
value  for  it.    This  was  quoted  by  Mr.  Vesey,  in  the  5th  vol.  of  his  Reports, 
p.  620,  n.  (a),  as  the  standing  rule  in  that  day  (1800),  and  nothing  has  since 
occurred  to  lessen  its  authority.    Mr.  Maddocks  has  adopted  Lord  Jefferys' 
doctrine  in  the  last  edition  of  his  Treasise  on  Equity,  vol.  i.  p.  525,  which 
must  now  be  considered  as  considerably  shaken,  if  not  .entirely  over-ruled. 
The  more  equitable  maxim  would  perhaps  be,  that  a  person  buying  in  prior 
iocambraocee  with  notioe  of  specialty  creditors  or  subseqnent  Incumbrancers, 
ahoald  as  against  such  creditors  or  incnmbrancers  be  allowed  only  what  he 
gave  for  the  prior  charge,  and  not  what  was  really  due. 

But  althoogfa  a  trustee,  agent,  heir  at  law,   or  executor,   purchasing  a   Except  where 
mortgage,  will  not  be  allowed  more  than  they  actually  paid ;  yet  if  they  ^^  purehasee  to 
purchase  for  the  purpose  of  protecting  a  subsequent  incumbrance  to  which  imcumbranee    ' 
they  are  entitled  in  their  own  right,  they  may  take  the  full  benefit  of  a  prior 
aeeurity.    Darey  v.  Hall,  1  Vem.  49.    There  are  several  old  cases  in  Vernon's 
Reports  on  this  subject,  most  ofwhich  are  cited  by  the  Author  in  the  ensuing 
pages.    AtcoMgh  v.  JoAnsim,  S  Vern.  66,  is  however  omitted.    The  court  there 
held,  that  if  a  purchaser  or  mortgagee  buy  in  incumbrances  to  protect  his 

Vol.  I.  H  H 
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Bui  heir  jwr-  ,  But  wheie.  a  man  dies  in  debt,  and  under  several  incum" 
ineumifraiM  brances  (/),  namely,  judgments,  statutes,  mortgages,  &c.  and 
'^^'^'^  the  heir  at  law  buys  in  any  of  them  that  are  of  the  first  date  j 
eumirtrmeer,  b$  jf  creditors,  who  have  the  latter  securities,  prefer  their  bill, 

vlowtd  NO  more 

lAm'  Ac  f«a%  the  incumbrances,  bought  in,  shall  not  stand  in  their  way  for 
'^^  more  than  the  heir  really  paid  for  them.    For  a  creditor  has 

equal  equity  with  a  purchaser,  and  the  taking  away  the  gain 
of  the  latter  to  supply  the  loss  of  the  former,  is  maldng  both 
equal ;  and  therefore  the  gain  the  heir  would  make  if  the 
whole  money  due  on  the  incumbrance  were  allowed  him,  shall* 
be  taken  from  him  to  make  up  the  loss  of  the  other  incuu; 
brances  upon  the  estate 

Aop  tJhalt  hnr^  So,  if  an  heir  at  law,  trustee,  executor,  or  agent  (ti),  com- 
t9r,  ^  0genij  pound  debts  or  mortgages,  and  buy  them  in  for  less  thti  is 
eompumd  mart'  ^j^^  ^^g  ^p^^  them,  he  shall  not  take  the  benefit  of  it  himself, 

but  the  creditors  and  legatees  shall  have  the  advantage  of  it ; 

and,  for  want  of  them,  the  benefit  shall  go  to  those  entitled  to 

the  surplus. 

M^igtigte  hwf  And  where  a  mortgagor  in  fee  died  (x),  and  the  mortgagee 
on  redemption  bought  in  the  mortgagor's  wife's  dower,  it  was  decreed,,  that 
€niui£d  to  i/.    ^jj^  Yieir  of  the  mortgagor,  on  his  bringing  a  bill  to  redeem, 

should  have  the  benefit  thereof,  on  this  principle,  that  the 
mortgagee  is  but  a  trustee  for  the  mortgagor  after  his 
money  paid. 

(0  S  Vent.  353.  1  Vera.  49.  4/f6.  1  Eq.  Ca.  Abr.  S30.  3.  Jimi.  1 9alk.  S55, 4. 
(tt>  Horry  t.  Hott,  1  Vera.  49.    1  Salk.  155.  4.    f  Atk.  54. 
^  (')  BMwyn  t.  BaiMer,  3  P.  Wmt.  S5l,  note  A. 

estate  at  law  on  compoaitions  (to  wit),  incnmbraBoei  on  hb  pureliased  ludlA 

and  other  lands,  ht  shall  be  allowed  Uie  fall  money  doe  on  rach  Incnmbranees, 

and  the  same  shall  not  by  the  heir  or  mortgagor  be  redeemed  witboot  fall 

payment  of  all  the  money  dne  on  snoh  incnmbranoes,  withoat  regard  to  the 

beneficial  bargains  and  compositions  made  by  snch  parchaser. 

I»$taMen/h$ir      The  case  of  Darey  ▼.  Hailf  obi  sopra,  affords  an.  instance  where  the  heir, 

Ae^f  tUtowed     through  some  special  circomstance,  was  allowed  on  acoonnt  the  whole  moiiey 

^*      dne  on  the  incnmbrance  be  had  panfiased,  tfaoni^  he  bad  paid  lem  than  du 

whole  money  for  it.    £t  vide  Francis's  Maxfans,.  M,  3,  p%  9 ;  and  PriM  ▼.  De 

Burgkf  ISthNoT.  1791,  Rolls. 
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In  the  case  of  Bishop  v.  Sharpe  {y\  one  as  a  guardian  to  GtMrrtftam  t^-' 
an  infiint,  took  in  an  assignment  of  a  mortgage ;  and  the  Lord  '^^^  "^^^ 
Keeper^  it  is  said,  was  of  opinion,  that  as  to  the  profits  re-  -^^  J**"^  ^ 
ceived  out  of  the  mortgaged  hinds,  the  guardian  should  be 
taken  to  be  in  possession  as  mortgagee,  and  not  as  guardian. 
But  the  reporter  puts  a  qtuere ;  and  the  law  seems  to  be  other- 
wise («) ;  for  where  a  guardian  compoimded  debts,  it  was  de-      [  347  ] 
creed,  it  should  be  for  the  benefit  of  the  infant,  and  that  case 
turns  upon  the  same  principle  as  that  by  which  the  case  of 
Bishop  y,  Sharpe  must  be  goyemed. 

And  the  equity  seems  to  be  the  same  if  a  stranger  pur-  srr«^y«raBo»- 

,  .         ,  or         edmomoreikB» 

chase  (a),  as  against  incumbrancers,    creditors,    or  real  pur-  heftad^oB 
chasers.    Thus,  on  a  Master's  special  report  (6),  to  whom  the  ^JS'Sorj^atJ 
account  in  question  was  referred  to  be  taken,  it  was  deter-  ^^  fide  pir- 
nuned  by  the  court,  that  an  heir,  or  any  other  person^  should 
not,  as  against  a  real  purchaser,  be  allowed  more  on  any  in- 
cumbrance bought  in  than  what  he  paid  for  it,  without  regard 
to  what  was  actually  due  thereon. 

If  an  heir  purchases  in  an  incumbrance  on  an  estate  charged  Beir  attowed  to 
with  portions  to  yoimger  children  (e),  he  shall  be  allowed  no  (^  ac  Aa«  oiktr 
more  than  what  he  really  paid  for  it.     But  if  an  heir  or  trus-  *w**^«»«"- 
tee  buy  in  incumbrances  to  protect  others,  to  which  he  is 
himself  entitled  {d),  the  whole  money  due  shaQ  be  allowed 
on  account,  although  it  was  purchased  for  less. 


(y)  Biak&p  T.  Siarpe,  t  Vera.  471.  (b)  Long  ▼.  ChpUm,  1  Vera.  464. 

Ix)  PmoH  T.  Ghwer^  S  Pl  WnM.  251,  (e)  BnUhwrnt*  ▼.  BraikwaUe,  1  Vera, 

note  A.  S35. 

•    (a)  fViUkmu  y.  SprmffieU^  1  Vera.  (d)  Dofetf  t.  Hatt,  1  Vera.  49. 
476. 


(P)  This  rale  is  now  exploded.  An  assignee  of  a  mortgage,  who  par-  Doctrine  intexi 
chases  for  less  Uian  the  amount  due,  will  be  entitled  to  the  fall  benefit  of  his  exphded, 
porchase,  except  he  be  a  tnistee  for  the  owner  of  the  estate,  or  the  gnardian, 
executor,  or  heir  at  law  of  such  owner ;  but  even  these  persons  may  take 
the  full  benefit  of  the  bargain,  if  they  purchase  out  of  their  characters  of 
guardian,  executor,  or  heir  at  faiw,  for  the  purpose  of  protecting  a  subse- 
quent incombraaoe  of  their  own.    See  ante,  345  a,  n.  (E). 

HHS 
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Of  tacking  dthts      If  tte  mortgagor  became  indebted  to  the  mortgagee,   on 

other  account  as  well  as  upon  mortgage  (e),  accordmg  to  the 
former  practice,  it  seems  that  the  latter  debts,  as  well  as  the 
former,  must  have  been  discharged  before  the  mortgagor  was 
entitled  to  a  decree  to  redeem;  for,  the  condition  ]i)eing 
broken,  the  estate  of  the  mortgagee  became  absolute  at  law^ 
and  the  mortgagor,  being  obliged  to  apply  to  equity  to  help 
him,  having  no  remedy  at  law,  was  required  to  do  equity  to 
the  party  against  whom  he  applied  to  be  relieved  in  equity, 

iH^kb^rtT^a  Thus,  where  the  plaintiff  made  a  mortgage  to  the  defend- 
mortgage;  ant(/),  and  aftefwards  the  moi^agee  advanced  and  lent  more 
[  348  ]  money  to  the  plaintiff  on  his  bond,  the  mortgagor,  on  his  bill 
to  redeem^  was  not  permitted  so  to,  do  without  paying  both 
debts,  although  there  was  no  special  agreement  proved  that 
the  land  should  stand  as  a  security  for  the  bond  debt.  And 
in  an  Anonymous  case,  3  Salk.  84,  it  is  said  to  have  been  de- 
creed by  Somers,  Lord  Chancellor,  that  where  the  mortgagee 
lends  more  money  upon  bond,  the  mortgagor  shall  not  re* 
deem  till  he  pays  the  bond  debt,  as  well  as  the  money  due 
on  mortgage. 

onfy  agmnu         But  the  modem  cases  have  altered  the  law  on  this  subject; 

l^/fXT  not  atminst 

mortgagoTf        for  in  the  case  of  Lowihian  v.  Hassel,  3  Bro.  Rep.  Chan.  162, 

Lord  Thurlow  is  stated  to  have  said,  that  the  court  had 
never  been  in  the  practice  of  suffering  a  mortgagee  to  tack  his 
bond  to  his  mortgage  in  any  c(Me  but  as  against  the  heir  of 

to  avoid  ciraaiy  the  mortgagor,  to  prevent  circuity  of  action.    And  his  Honor, 

in  the  case  of  Jones  v.  Smithy  2  Ves.  jun.  376,  appears  to 
consider,  it  now  to  be  the  rule  that  a  bond  cannot  be  tacked 
even  against  the  mortgagor,  Et  vide  Hamerton  v.  Rogers^ 
1  Ves.  jun.  513,  the  point  so  determined  in  respect  to  cre- 
ditors of  the  mortgagor  under  a  deed  of  trust  of  the  equity 
of  redemption.    Et  vide  2  Ves.  662  (g)* 

(0  Vide  Gilb.  Rep.  Eq.  i04.    Pre.  Ananymmu    ease,  S  Salk.    84,  pi.  7. 

Chan.  419.    £q.  Abr.  324.     Price  v.  2  £q.  €a.  Abr.  603,  pi.  34.    S.  I^ 

Fastneige,  Amb.  Rep.  CS5.  HaUiby  v.  KirtUmd,  9  Cb.  Rep.  361. 

(/)  Baxter  v.Manmngy  lVerD.S4'&. 

Synopsie  of  (^)  !„  Shuttleworth  v.  Laycock,  1  Vera.  245,  S.  C.  ante,  S39,  n.  ( Y),  it  was 

cases  OH  tacking  y       9  ^         w  1. 

hand  to  mart'      ^^^  ^^7  ^^^  Keeper  Gaildford,  tint  if  a  mortgagee  lend  more  money  to  the 

gage. 
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The  prindiple  kud  down  by  Itoti  Thurlow  seems  to  have 


mortgagor  on  bond,  his  heir  shall  not  be  allowed  to  redeem  without  paying  off  Synopns  dm" 
the  bond  as  well  as  the  mortgage,  provided  the  heir  be  bound  by  the  bond*    So        tinued* 
ftr  L»rd  Macelesfiekl  (Chancellor)  in  CoUnum  v.  WiM^^  1  Pr.  Wms.  775,  the 
bond  of  the  aaoastor,  wherein  the  heir  is  bound,  becomes,  upon  the  ancestor's 
death,  tiie  heir's  ofwn:  <|ebt,  for  wfiioh  he  U  suable  in  the  dd>et  et  deiinet,  and 
therefore  if  he  comes  to  redeem  the  mortgage  made  by  his  ancestor,  he  must 
pay  the  debt  by  bond  as  well  as  the  debt  by  mortgage,  bat  though  this  be  the 
debt  of  the  heir,  it  cannot  be  said  to  be  dae  from  the  hetr*e  oMiigi^ee,  the  bond  Hevr*9atsignee% 
being  no  Uen  on  the  land;  which  appeared  most  plainly,  in  that  it  WHS  no  lien 
«n  the  land  even  against  the  mortgagor  himself,  who  happened  to  be  indebted 
to  the  saane  person  by  mortgage  and  by  bond.    Suppose  also,  added  Lord 
Macclesfield,  one  to  be  indebted  to  A.  by  mortgage  of  a  term  for  years,  and 
ako  indebted  to  him  by  bond,  if  on  the  death  of  the  mortgagor,  his  executor 
bring  a  bill  to  redeem  the  mortgage,  he  must  pay  both.    In  the  case  of  Monger 
V.  KUiy  If  Mod.  539,  it  was  held,  that  if  A.  mortgage  lands  to  B.,  and  at  the 
same  time  A.  owes  B.  lOOl.  by  contract  or  bond,  A.  shall  be  admitted  to  re- 
deem without  paying  the  KXM.  by  tlie  contract  or  bond ;  to  recover  that  the 
mortgagee  will  be  left  to  his  remedy  at  law.    In  UIlo  manner  it  was  held,  la 
CkaOu  V.  Caabom,  Pre.  in  Ch.  407,  (sed  vide  contra  Bingham  ▼.  Gregg,  Bam. 
189.    F^on  ▼•  Athj  ibid.  177),  that  a  mortgagor,  who  borrows  more  money 
from  the  mortgagee  on  his  bond,  shall  redeem  without  paymg  the  b6nd  debt, 
but  his  heir  cannot ;  neither  can  the  devisee  of  the  equity  of  redemption  since 
the  statute  agafaist  fraudulent  devises.    In  a  case  which  occurred  at  common 
law.  Archer  v.  Saapp,  Andr.  341.    S*  C.  2  Stra.  1107,   it  was  held,   that  a 
fmrehtuer  qf  the  ^fnity  rf  redemption  waa  entitled  to  stay  proceedings  in  an  Purcha$er  <tf 
action  of  ejectment  brought  by  the  mortgagee  on  paying  the  mortgage  debt,  ^9^y.  v  **«* 
and  without  paying  a  bond  debt,  due  by  the  mortgagor  to  the  mortgagee 
before  the  purchase,  and  whereof  the  purchaser  had  aetval  notice.    And  it  was 
resolved  by  the  court,  that  where  an  estate  is  mortgaged,  and  afterwards  more       T  340  1 
money  taken  up  by  the  same  person  on  bond,  the  mortgagor  wiirnot  be  obliged 
npon  sudi  an  application  as  the  one  before  tlie  court,  namely,  to  stay  proceed- 
ings in  an  actioB  of  ejectment,  to  pay  the  bond  debt,  because  in  bis  hands  it 
will  not  be  any  lien  on  the  lands  as  a  judgment  would  be  [as  to  this  see  Peneon  ▼• 
Phmketf  %  Atlc.  t9t.  Herbert  Ex  purte,  13  Ves.  183.  St  1  Sch.  &  Lef.  153];  for 
if  he  were  oiiliged  to  pay  the  bond  debt,  by  the  same  reason  he  would  be  obliged 
to  pay  the  simple  contract  debts.    But  in  such  a  case  the  heir  would  be  obliged 
to  discharge  the  bond  debt,  as  well  as  the  money  due  on  the  mortgage,  in 
•rder  to  prevent  eircnity  of  acttmi.    And  the  court  said,  the  purchaser  stood 
in  the  sitnattoa  of  the  mortgagor,  against  whom  tacking  would  not  be  permit- 
ted, and  the  purchaser  having  retained  money  to  satisfy  the  bond,  made  no 
difference,  for  that  a  court  of  law  would  act  in  this  case  according  to  the  rules 
^f  a  court  of  equity,  where  a  redemption  was  constantly  decreed  upon  pay- 
flsent  of  the  mortgage  money  only ;  and  it  was  said  to  have  been  so  held  in 
Wood  V.  Morti$nery  Hil.  11  Geo.  t.  in  B.  R.  and  in  1  Eq.  Ca.  Abr.  325. 
*      The  next  caue  is  that  of  Powi$  v.  Corbet^  3  Atk.  555,  where  the  mortgagee,  ijff^  Hard' 

Hr»»  Kyaaston^  who  was  likewise  a-  bond  creditor,  insisted,  by  her  counsel,  wicke'e  three 

cases. 
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been  recognized  previausly  by  Lord  Haroourt  {g)  in  the  foBow- 
ing  case. 

{g)  Ciomon  T.  Pmk^  t  £q.  Ca.  Abr.  if  6.    6  Yin.  Abr.  Sf  S.  6. 

*  » 

^Ss^'^^'f^^*       that  sbe  had  a  right  to  tack  the  bond  to  the  mortgage,  as  against  the  heir,  be-^ 

canse  assets  being  descended,  he  could  not  redeem  one  without  pajing  off  the.  I 

other;  for  that,  the  coort  wonld  not  make  a  circuity  by  potting  her  to  the  nen 
cessity  of  suing  on  the  bond  ;  and  she  insisted  further,  that  tiie  rule  was  the 
same  with  regard  to  a  devisee,  and  that  the  court  wouki  not  oblige  a  mort- 
gagee, who  was  a  likewise  a  creditor  by  bond,  to  sue  the  devisee  under  the 
statute  of  fraudulent  devises.  The  Lord  Chancellor  (Hardwicke)  agreed  that 
this  was  the  rule  of  the  court  as  to  a  mortgagee,  who  was  likewise  a  bon<| 
creditor  against  the  heir,  but  he  did  not  remember  that  it  had  ever  been  so 
determined  in  favor  of  soch  mortgagee^  where  there  were  intervening  incum-. 
braocers  of  a  superior  auiifre  between  his  mortgage  and  the  bond,  and  there-, 
fore  wonld  not  direct  that  Mrs.  Rynaston's  bond  should  be -tacked  to  her  mort- 
gage. And  Lord  Hardwicke  further  observed,  in  TroMg-Afon  v.  TnmghJtony  ib. 
J6b&^  that  if  a  mortgagor  after  making  a  mortgage,  borrow  more  money  of  the 
mortgagee  upon  Iwnd^  and  the  mortgage  premises  descend  upon  the  heir  at 
law  of  the  mortgagor,  or  come  to  a  volunteer,  the  court  will  not  suffer  them  to 
xedeem  the  mortgage  without  paying  the  bond,  because  it  would  occasion  a 
circuity  by  potting  the  obligee  to  sue  for  it  out  of  the  same  estate,  which  wai 
assets  in  the  hands  of  tli§  heir  or  volunteer ;  but  where  a  person  cUuraed  the 
equity  of  redemption  as  a  purchaser  for  valuable  consideration,  without  ao<tM 
of  the  mortgage  [nd  query^  if  notice  be  material  in  this  case],  the  mortgagee 
could  not  tack  his  bond  to  his  mortgage,  because  the  estate  was  not  liable  to 
the  bond  debL  The  bond  creditor  could  therefore  obtain  sattsfacticn  only  out 
of  the  general  assets  of  the  father.  In  another  case  (Hnuns  v.  fiance,  ibid. 
630)  Lord  Hardwicke  stated  the  reason  why  tlie  heir  should  not  redeem  the 
mortgage,  without  paying  the  bond  likewise,  to  be,  because  the  moment  the 
estate  descends  on  the  heir,  it  becomes  assets  in  his  hands,  and  liable  to  the 
bond  [and  therefore,  though  strictly  a  bond,  could  not  be  tacked  to  a  mort- 
gage ;  yet  since  the  bond  creditor  could  by  an  action  of.  debet  et  detinet  recover 
the  debt  against  the  heir,  he  should,  to  prevent  that  circuity  of  suit,  he  per* 
mitted  to  tack  the  bond  to  the  mortgage]  t  and  his  Lordship  said,  a  devisee 
too  of  the  mortgaged  premises,  for  his  own  benefit,  was  subject  to  the  same 
rule,  since  the  statute  of  fraudulent  devises  made  in  favor  of  bond  creditors. 
But  the  case  before  him  {Heanm  v.  Baaee)  was  the  case  of  a  devise  in  trust  for 
the  payment  of  debts^  and  the  descent  was  consequently  broken :  so  that,  as 
his  Lordship  was  then  advised,  he  was  of  opinion  the  mortgagee  could  have 
no  priority  with  regard  to  his  bond,  but  as  to  that  must  come  in  jiro  rata  vrith 
the  rest  of  the  creditors  under  the  trust ;  but  if  the  counsel  for  the  mortgagee 
[  350  J  had  an  inclination  to  be  beard  on  this  point,  it  should  stand  over.  The  conn- 
•ael  thinking  the  point  too  strong  against  the  mortgagee , to  be  maintained,  re- 
linquished further  investigation  of  the  subject;  and  a  decree  was  thereupon 
pronounced  conformably  to  the  Chancellor's,  opinion. 

On  the  principle  that  tacking  a  bond  to  a  mortgage  was  soldy  a  matter  of 
arrangement,  and  not  of  right,  it  followed  that  it  could  not  be  done  to  the 
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Abfflwas  ffled  byAe  heir  of  the  mortgagor  to  redeem  a  Jtidpneni^n^ 
uortgage  of  copyhold  lands,  upon  payment  of  principal  and  mortgage  nf 
interest:  the  defendant  insisted  to  have  a  judgment,  which  J^,^*tS/^ 

. ■  bwnd  therebff 

pr^ndice  of  creditors  whose  claims  as  to  the  bond  debt  were  of  equal  degree.   ^^^ 
Accordingly,  in  an  Awmpumu  case,  in  «  Ves.  661,  it  was  held,  that  although  ^^^^JJJJJ^  **^ 
the  bond  was  a  charge  on  the  assets,  and  the  equity  of  redemption  was  part  of 
the  assets,  yet  the  coort  never  would  allow  it  to  be  tacked  to  the  mottgage 
against  creditors.    It  was  also  said  by  Ae  Chancellor  in  the  same  case,  that  u 
prior  mortgagee  could  not  tack  a  bond  to  his  mortgage  agaUist  ike  mortgagitr^ 
nor  Qgmtut  his  assignee  of  the  egatty  oj  redeM^um.    Where  an  executor  of  the 
mortgagee  lent  a  further  sum  on  bond,  it  was  held  by  Sir  Thomas  Sewell, 
Master  of  the  Rolls,  on  the  authority  of  an  unreported  case  of  BlaekweU  y. 
SfmSf  before  Sir  J.  Jekyll,  that  the  executor  might  tack  the  bond  to  the  mort- 
gage as  against  the  heir  or  devisee  of  the  mortgagor,  but  not  as  against  othe^ 
creditors,  if  the  estate  be  devised  for  payment  of  debts,  and  a  charge  for  pay- 
ment of  debts  was  to  be  considered  the  same  as  a  devise  for  that  purpose. 
And  where  u  woman  who  was  a  bond  creditor  married  the  mortgagee  i^nd  died,   Wife^e  bond  • . 

and  the  husband  took  out  letters  of  administration  to  his  wife's  effects,  Sir   tfckabU  to  tas- 

omd*j  OMTtitage 
Thomas  SeweU  held,  that  on  a  bill  brought  by  the  husband,  he  would  be  aU  ^qj„^  h^  1$. 

lowed  to  tack  bis  wife's  bond  to  his  own  mortgage  against  the  heir  at  law  of  mortgagor^ 
the  mortgagor.  Price  v.  FaetnedgCf  Amb.  685.    The  case  of  Lawihian  ▼.  Bat$e^ 
(ubi  supra,  test)  is  next  in  point  of  date.    There  Lord  Thurlow  acknowledged 
the  rule  in  the  dtfarest  manner.    The  only  reason,  he  observed,  why  the  mort- 
gagee could  tack  his  bond  to  his  mortgage  was  to  prevent  a  drcuity  of  suits  ^ 
U  was  eoUly  matter  of  arrangement ;  for  ta  natnrai  Jnetiee  the  righi  had  no  fowu 
datiom.    The  principle  explained  tlie  rule ;  and  therefore  it  should  go  no  fur- 
ther.   The  circumstance  of  the  creditor  having  another  specific  security  could 
not  in  justice  give  him  any  priority.    There  being  no  foundation  in  justice, 
the  only  question  was,  whether  the  court  was  in  the  practice  of  doing  it  ?  and 
it  had  not  in  any  case  allowed  the  bond  to  be  tacked  to  the  mortgage  but  in 
that  of  the  heir,  and  merely  to  prevent  circuity*    So  m  Hamerton  v.  Rogere, 
1  Ves.  jun.  513,  a  bill  of  foreclosure  was  dismissed  with  costs,  so  far  as  it 
sought  to  tack  a  bond  to  a  mortgage  against  creditor*.    Lord  Commissioner 
Eyre  saying  it  was  a  clear  settled  principle,  that  against  creditors  it  could 
not  be  tacked.   The  same  rule  was  acknowledged  by  Lord  Alvanley,  without 
variation,  in  Jones  v.  Smithy  %  Yes.  jnn.  376 ;  and  though  that  case  was  re- 
versed in  Dom»  Proeerum,  it  was  on  a  point  quite  different  from  the  one  under 
consideration. 
The  result  of  the  whole  class  of  cases  on  this  subject  is,  that  at  the  present  Jn  what  easea 

day  a  mortgagee  may  tack  a  prior  or  subsequent  bond  debt  to  his  mortgage  ^^  taehtftU 

to  wtorteVtem 
(tbosgh  no  judgment  may  have  been  pronounced  thereon),  as  against  the  heir  ^^^  in  whai 

at  law  of  the  mortgagor,  a  volunteer  and  a  beneficial  devisee ;  but  not  as  nM* 

against  the  mortgagor  himself,  his  assignee  or  devisee  for  payment  of  debl^ 

an  assignee  of  the  equity  of  redemption  for  valuable  consideration,  subsequent 

incumbrancers  of  a  superior  nature,  or  specialty  creditors  in  the  ceone  of 

administration  of  legal  assets.    As  to  tacking,  where  the  mortgage  it  wit!) 

Irusts  for  sale,  see  vol.  iii.  Index. 

(H)  For  more  on  the  subject  of  tacking,  see  post,  434,  Chap.  XIIl« 
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had  been  asisigned  to  him^  first  satisfied,  before  he  should  re- 
deem. Lord  Harcourt^  Chancellor,  said,  Copyhold  lands  mrf 
not  liable  to  an  execution  upon  a  judgment.  Ergo  the  judg- 
ment shall  not  be  tacked  to  the  mortgage  in  this  case,  but  the 
plaintiff^  shall  redeem  upon  payment  of  the  principal,  ftc. 
without  satisfying  the  judgment.     Cannon  v.  Pack^  ubi  supra. 

[  ^\  J  Where  one  pledged  personal  securities  for  a  specific  debt  (A), 

Redemption  V         •%       /*,  •%  i*v  •••!_ 

vUige^  wUhMii  And,  after  a  mortgage  to  the  creditor,  the  same  securities,  witn 
CTffrto^^dc-  others,  were  pledged  to  him  for  the  balance  of  an  account 
creed.  The  transactions  being  distinct,  redemption  of  the  personal 

securities  was  decreed,  without  discharging  what  was  due  on 

the  mortgage  (i). 

JEfeir  0/  morC-  But  if  the  mortgagor  become  indebted  to  the  mortgagee  also 
redeem  wUkout  upon  bond,  and  die  ($),  ,and  his  heir  come  to  redeem,  he  shaD 
fe??Lnir2w'  ^^^  ^  admitted  to  redeem  withotit  paying  the  debt  by  bond ; 

and  the  reason  is,  because  the  heir,  after  the  redemption,  will 
be  in  by  descent,  and,  of  consequence,  the  estate  will  be  assets 
in  his  hands  to  pay  bond  debts ;  therefore,  to  avoid  circuity, 
the  heir  must  pay  both,  before  he  will  be  permitted  to  re^ 
deem  (k). 

(h)  Jones  ▼.  Smith,  t  Ves.  jan.  S72.      ▼.  Wtjnch,   1  P.  Wms.    775.    1  Ves. 
(t)  Shuttleworth  v.  Layeock,  iVern.      87.    Beams  v.  Bance,   3  Atk.   630. 
f45.    S.  C.  %  Ch.  Ca.   164.    Coleman      1  Ves.  87. 


(I)  Sed  vide  what  U  said  of  this  case,  ante,  S41,  d.(Z)  4thly. 

When  tacking        (K)  In  this  case,  4he  heir  mast  be  bound  by  the  bond,  that  is,  he  most  be 

allowed  to  SIM*  ' 

pU  contract       sp^ially  named  in  the  obligatory  part  of  the  bond,  as  indeed  he  nsnaUy  11; 

creditor^  And  this  rale,  it  seems,  wiU  extend  to  simple  contract  debts  when  the  eqmt)r 

of  redemption  is  assets  in  the  hands  of  the  heir  or  devisee.    See  ante,  p.  31^ 

n.(Y).    In  Newleff  v.  Cooper,  Finch.  Rep.  379,  a  bill  was  filed  by  tfaemort* 

gagee  to  foreclose  the  eqnity  of  redemption^  if  the  principal  and  interelt,  and 

also  a  debt  dne  on  simple  contract,  were  not  paid  within  a  certain  tine.    Lord 

Nottingham  decreed  in  favoar  of  the  bill  as  to  the  principal  sum  and  mteresC, 

(tlie  latter  to  be  computed  from  the  time  of  tender)  and  directed  it  to  be  paid 

at  a  time  and  plape  to  be  appointed  by  the  Master,  disconnting  the  mesne 

profits,  &c. ;  but  left  the  mortgagee  to  his  retnedy  at  hiw,  as  to  the  pajnent 

of  the  debt  due  on  simple  contract. 

That  the  mortgagee  in  /oreclostug  the  heir,  tnay  tack  a  bond  of  the  ancestor 

to  his  mortgage,  see  infra,  vol.  ii.  p.  1019;  but  there  is  bo  direct  authorily 

for  this  position.    The  anonymous  ctise  in  9  Ch.  Ca.  164,  as  alse  TatfUr  v.J^ 

fiersham,  ib.  194.    Windkam  v,  Jennings,  tSCh.  Rep.  247,  and  SkntUewortkx^ 

Laycocky  1  Vern.  245»  wUI,  on  consideration,  be  found  beside  the  point 
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.  ThiiSj  where  the  defendant's  grandfather  (whose  heir  and 
executor. he  was),  became  bound  with  the  plaintiff's  father, 
{whse  heir  he  was),  in  bonds  for  40001.,  the  plaintiff's  father 
conveyed  estates  by  way  of  mortgage  to  the  defendant's  grand- 
fiither  to  oounter'«ecure  him,  and  afterwards  prevailed  upon 
Jiim  to  become  bound  with  him  for  a  farther  sum  of  SOOO/.  The 
plaintiff's  biO  was  to  b6  admitted  to  redeem  upon  payment  of 
what  the  defendant's  grandfather  had  paid  or  been  damnified 
by  the  bonds  for  4000/.,  and  what  remained  due  thereon ;  the 
question  was,  whether  the  plaintiff  should  be  culmitted  to  re- 
ideem  without  discharging  both  debts,  there  being  no  agreement  [  352  ] 
proved  that  the  mortgage  was  to  be  a  security  against  the  latter 
bonds  ?  And  it  was  decreed  (k),  that  if  the  plaintiff  would  re- 
deem, he  should  re-imburse  and  save  harmless  the  defendant 
against  the  20002.  as  well  as  the  4000^ 

» 
So,  if  the  mortgage  be  of  a  lease  for  years,  and  af):erwards  Nor  am  exeaL* 

more  money  be  lent  on  bond,  if  the  executor  would  redeem,    ^^" 

he  must  pay  both ;  for  the  equity  of  redemption  is  assets  in 

his  hands  (/)  (l). 

(It)  ift.  John  V.  HoVord,  1  Cha.  Ca»      nymous^  S  Vein.  If7.    Pre.  Ch.  18. 
97.  51t«    Gery'f  cfUff,  3  Salk.  240. 

(J)  [Eeclea  v.  TkawiUy  called]  Ano- 


(L)  So  vic^  veroA^  if  an  exepntor  of  the  mortgagee  lends  more  money  t/9  Taekimg  aZZoto 
the  mortgagor  on  bond,  he  may  tack  the  bond  to  the  mortgage  as  against  the  ^     ^  executors. 
heir  ot  devisee  of  the  mortgagor,  but  not  as  against  creditors,  if  the  estate  be 
charged  with  the  payment  of  debts.    Sheldon  ▼.  Cox,  Amb*  695.  &C,  t  Edep 
Bep.  224. 

Bnt  if  the  executor  or  the  mortgagor  assign  over  the  equity  of  redemptiop  Bond  noi  toek* 
of  the  mortgaged  term,  and  the  assignee  of  the  executor  brings  a  bill  to  re-  ^^.  *^  'jl^kl' 
iteem,  he  will  be  liable  to  pay  the  mortgage  money  (mlif.  S.  L.  Vanderfoe  ▼.  WU-  asmgnet  If  e» 
U§,  3  Bro.  C.  C.  21.  So  if  J.  S.  mortgage  a  leasehoid  estate  to  B.  who  afterwards  eaUor. 
lends  the  mortgagor  more  money  on  note,  the.  executoc  of  the  mortgagor  bring- 
ing a  bill  to  redeem,  must  pay  both  the  mortgage  money,  and  the  debt  by  sin|- 
ple  contract,  because  the  equity  of  redemption  will  be  asseto  in  the  hands  of  the 
executor  to  pay  sunple  contract  debts,  Ation*  2  Vera.  177.    Demainbray  v.  Meir 
ea(f,  Pre.  Ch.  419 ;  but  if  any  creditor  of  the  testator  had  brought  a  bUl  to  rer  Simple  eoniraet 
deem  this  mortgage,  he  would  have  been  required  to  pay  the  mortgage  money  ^^  ^mor^age 
only.    Colemm  v.  mnch^  1  P.  Wms.  776.    This  last  sentence  of  Colenutn  t.  qf  Uasehold  eo* 
Winehf  must  be  considered  as  proceeding  on  the  supposition  that  the  executor  '<^^i  ^"hen. 
has  abandoned  the  equity  of  redemption,  or  that  the  simple  contract  creditor, 
praying  a  redemption;  has  previously  procured  an  assignment  of  the  equity. 
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jlu$  rule  wi  to  '  So'  where  jewels  were  pledged  for  a  sum  of  money,  mi  the 
m^^Jen^e^to  pawnee  afterwards  lent  divers  other  sums  on  the  pawner's  notes, 
«t*<r  credtiori  ^^^  ^^^  pawner  died,  his  executor  was  not  admitted  to  redeem 
debL  without  paying  the  whole  (m).    But  it  was  said,  that  if  there 

had  been  any  creditors  of  the  pawner  by  bond,  or  a  commis- 
sion of  bankruptcy  out  against  him,  the  pawnee  could  not  haTe 
tacked  the  notes  to  the  pawn,  so  as  to  have  preferred  himself 
before  the  other  creditors  (m), 

[  353  ]  ^  And  where  a  woman,  being  a  bond  creditor,  married  a  mort- 
nikr^tor  mmf  g^goe  and  died,  and  the  husband  took  out  administration  to 
bMd  MmTowiI  ^®  ^^®'  ^^  ^^  allowed,  on  a  bill  brought  by  him  to  foreclose 
mortgage  to  tack  the  bond  to  the  mortgage  against  the  heir  ai  law  (n). 

againsi  heir» 


NotaekiHg  But  if  one  be  indebted  to  A.  by  mortgage  of  a  ierrnfof 

qfnwrtgagw'a    years ^  and  also  indebted  to  him  by  bond ;  if  on  the  death  of 
txetnOw.  ^^  mortgagor  the  executor  assigns  over  the  equity  of  redemp- 

tion of  the  mortgaged  term,  and  the  assignee  of  the  executor 
brings  a  bill  to  redeem,  he  shall  only  pay  the  mortgage  mo^ 
ney  (o)  (n). 

(m)  Demary  ▼.  MeteaUff  Oilb.  Rep.  Eq.  104.    Pre.  Ch.  419.    £q.  Ab.  5t4, 
(n)  BlaekwiU  ▼.  Symes,  cited  Amb.  Rep.  686. 
(o)  S  P.  Wms.  76.    £t  vide  snpra,  351,  9. 


otherwise  in  i^neral  cases  a  sunple  contract  creditor  will  not  be  permitted  to 

redeem.    In  the  case  of  FranMyn  ▼•  Fem^  ante,  S8f,  where  the  minor  part  of 

creditors  of  a  bankmpt  were  aUowed  to  redeem,  the  eqnity  of  redemptioD  was 

in  the  assignee  of  the  banlcrnpt  for  their  benefit ;  and  therefore,  in  some  aeiue 

assigned  to  them,  at  least  to  their  nse  and  benefit ;  bat  the  role  as  to  this 

is  adduced  in  the  note  to  the  page  lastly  referred  to. 

ObservaUoiUM      (^)  '^i*  <'*>'®  ^^  <^so  reported  in  SVem.  696  and  690,  nnder  the  title  of 

XUmarff^.Met"  JXemaMray  ▼.  Meted{ff  in  which  latter  place  a  qu^gr*  tamen  Is  added.   See 

^^'  S  Vern.  691.    The  case  is  somewhat  difierently  stated ;  bnt  the  same  poiot  is 

determined.  How  fiu*  the  court  woold  decide  that  a  subject,  which  is  pledged 
as  a  secnrity  for  a  particnlar  debt,  shall  be  considered  as  a  security  for  fortbrr 
loans,  must,  firom  the  nature  of  the  thing,  and  hi  fact  does,  depend  oo  tbo 
circumstances  of  each  particnlar  case.  The  cases  that  contain  the  material 
disquisition  on  this  subject,  are  Greea  ▼•Former,  4  Burr.  S3 14.  &C.  iBL 
Rep«  651.  Jinus  ▼.  SmUh,  3  Ves.  jnn.  373. 

(N)  And  the  same  rule  will  hold  with  respect  to  the  grantee  of  the  lieir  ^ 
law,  as  the  bond  is  not  a  lien  on  the  land. 
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But  one  taking  a  mortgage  from  an  heir  of  ah  estate  charged  Nor  whtn  Mr 
viiih  dehts,  cannot  tack  an  old  debt  of  his  own  outstandings  ^  ^^g!t 
so  as  thereby  to  oust  the  creditors  {p).  TcrJ^  '^ 

Since  the  statute  agunst  fraudulent  devises,  the  devisee  of  BmndtcckMe 
the  equity  of  redemption  cannot  redeem  without  payment  of  ngaitM  devisee 
the  debt  upon  bond,  and  upon  mortgage  (g) ;  because  the  sta^  %^^^  ^^' 
tute  makes  such  devise  void  against  creditors,  and  then  the 
devisee  stands  in  the  same  place  as  the  heir  would  have  stood 
if  no  devise  had  been  made;  but,  before  that  statute,  such 
devisee  would  not  have  been  liable  to  a  bond  creditor. 

But  where  the  question  was,  whether  a  mortgagee,  who  had  Bitf  iemee  i» 
lent  a  farther  sum  afterwards  upon  a  bond,  should  be  allowed  mtnt  ef  dJbS' 
to  tack  it  to  his  mortgage,  in  preference  to  the  other  creditors  *^  bnt^u 
of  the  mortgagor,  under  a  trust  for  payment  of  debts,  created 
by  the  will  of  tlie  mortgagor,  it  was  decided  that  the  mort- 
gagee should  not  tack  the  bond  to  the  mortgage  (r);  for  there 
being  a  devise  for  the  payment  of  debts,  the  descent  was 
consequendy  broke ;  therefore  the  mortgagee  could  have  no 
priority  with  regard  to  his  bond,  but,  as  to  that,  must  comq  in, 
pro  rata,  with  the  rest  of  the  creditors  under  the  trust  (o). 

(  p)  Itkell  V.  Deane,  IV es.  2 1 5. 1  Atk.  A  br.  325.  9.    [S,  C.  13  VUi.  Abn  466. 

463.     Et  sopni,  222,  3.  —Ed.] 

(q)  Pre.  Ch.  511.    3  &  4  W.  &  M.  (r)  Oeams  ▼.  BoMce,  3  Atk.  630. 
c.  13.    Ckallii  v.  Casborn,  1  £q.  Ca. 

(O)  These  decisions  have  been  fully  coDfirmed  by  the  late  Master  of  the  Ca$e  amftrm' 
Rolls,  in  the  case  of  Adams  ▼•  ClaxtoHf  6  Ves.  229,  where  a  testator,  having  Sf*^^"*  ** 
a  policy  of  insnrance  upon  his  life  for  1386i.,  assigned  the  same  to  the  de- 
fendant for  securing  10001.  and  interest,  and  afterwards  borrowed  3002.  more, 
an  a  note  of  hand,  and  then  assigned  his  effects  to  trustees  for  the  benefit  of 
creditors,  and  died ;  whereupon  the  defendant,  holding  the  policy,  applied  to 
the  insnrance  olBce,  and  received  the  money  due  on  the  assurance,  and  then 
claimed  to  retain  beyond  the  10002.  so  much  of  the  money  as^wonld  pay  him 
the  subsequent  debt  on  the  note  of  hand.  Sir  William  Grant  however  would  f  354  7 
not  allow  the  claim,  becanse  the  equity  of  redemption  arising  on  the  mortgage 
of  the  policy  passed  by  the  assignment  to  the  trustees  for  the  benefit  of  the 
testator's  creditors,  upon  the  principle  laid  down  by  Lord  Thnrlow  in  the  case 
of  Vanderxee  ▼.  WiOisy  cited  ante,  p.  352,  n.  (L),  that  where  the  equity  has 
passed  to  an  assignee,  yon  cannot  insist  on  retaining  it  against  the  assignee. 
.  And  his  Honor  said  it  was  clearly  settled,  that  in  the  case  of  a  mortgage,  the 
right  to  attach  a  subsequent  debt  to  the  mortgage  could  not  be  made  available 
against  an  assignee  of  the  equity  of  redemption. 


^64  a  CHAP.   XI.  WHO  HAT  CLAlU 

fi^pmt^p^^  And  where  A.  purchased  of  B.  the  lands  in  question,  and 
Oil  note^  wker9  mortgaged  them  to  him  for  securing  part  of  the  purchase* 
^avat^bt  "loney,  and  for  other  part  thereof  gave  a  note  payable  cm 
^rtg^e,  and   demand,  on  which  200/.  remained  unsatisfied,  and  A.  devised 

Ids  faiiids  to  be  sold  for  payment  of  his  debts,  and  "died,  not 
leaving  sufficient  assets  (^) ;  the  question  was,  whether  this  200L 
regaining  due  on  the  note,  being  for  part  of  the  consideratioii 
money,  should  have  a  preference  to  other  debts,  and  be  looked 
on  ht  equity  as  a  charge  upon  the  land,  and  the  rather,  for 
that  B.  as  mortgagee,  had  the  real  estate  in  him  ?  And  it 
was  held,  that  B.  could  have  no  preference,  but  must  accept 
satisfaction  in  proportion  only  with  the  other  creditors  (p). 

Nodlferenf  If  the  money  due  on  the  bond  be  lent  first,  and  the  mort- 
42^  im  W*fre  gage  made  afterwards,  yet  there  is  the  same  equity  as  against 
7w.^  ^^^  *^^  ^^  ®^  *^®  mortgagor  for  the  mortgagee  to  have  both 


gage 


(j)  B<m4  V.  Kent,  2  VerD.  9Sl« 


Eqniiable  Uen       (^)  Where  a  venclor  conveys  his  esfate  to  the  vendee  withont  receiving  alt 

for  jmrchaae-     or  part  of  the  consideration  money  he  has  as  against  the  vendee  and  his  heir 

mti^movedbu  (^^^  ^«  Kearney,  1  Sch.  &  Lef.  1S5),  and  all  persons  claimuag  as  volnnteera 

ttJcing  ucurUff  or  purchasers  for  valuable  consideration  with  notice  (Hoiaard  v.  Moore,  1  Edeo, 

/or  eaiM*  9tT\  a  lien  on  the  estate  for  the  whole  or  such  part  of  the  purchase-money 

as  remains  due,  Chapnan  v.  Tannery  1  Vem.  367.  Amb.  726.  Walker  ▼•  Pree^ 
wickf  t  Ves.  632 ;  and  thisy  though  the  consideration  money  be  on  the  lace  of 
the  instrument  expressed  to  be  paid,  and  a  receipt  for  the  same  be  indorsed 
on  the  deed.  Saunders  v.  LeeUOf  2  Ball  &  Bea.  514.  Grant  v.  MiUe,  2  Ves.  6c 
Bea.  306.  Peake  Ex  parte,  1  Madd.  Rep.  346.  This  is  an  eqnitable  Uen  arising 
from  an  implied  contract,  which  courts  of  eqnity  suppose  to  exist  between  tte 
vendor  and  vendee.  Blackburn  v.  Gregeon,  1  Bro.  C.  C.  420.  Maekretk  v. 
Symmone,  15  Ves.  349.  CoweU  v.  Simpson,  16  Ves.  279.  Smith  v.  Hibbardy 
8  Dick.  730.  Harrison  v.  Southcote,  2  Ves.  389.  But  in  cases  of  this  sort  the 
presumption  of  an  implied  contract  between  the  parties  may  l>e  rebutted  by 
clear  evidence,  that  they  did  not  intend  to  reserve  such  an  eqnity.  And  it 
,  lias  generally  been  considered,  that  a  waiver  of  this  equitable  lien  was  in- 

tended where  a  special  pledge  or  security  has  been  given  for  the  money  un- 
paid. Thus  (as  in  the  text)  the  taking  a  promissory  note  for  the  residue  of  the 
purchase-money,  has  been  held  to  afford  evidence  of  an  intention  to  give  op 
tlie  equitable  lien.  But  it  is  now  settled  that  the  taking  a  promissory  note 
(Gt^^oRS  V.  Baddall,  3  £q.  Ca.  Abr.  682),  or  indeed  any  other  security  for  the 
pnrchase>money  unpaid,  will  not  of  itself  be  sufficient  to  remove  the  equitable 
lien,  as  we  shall  have  occasion  to  notice  more  in  detail  in  the  latter  part  of 
this  work.    See  p.  1062,  infra. 


/ 
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sums  jmid  him  (t).  Thus,  where  A«  borrowed  of  B.  300/1  on 
bond,  and  afterwards  mortgaged  lands ,  to  B.  for  2000L  lent, 
and  then  died,  the  plamtiff,  the  heir  of  A.  prayed  a  redemp- 
tion ;  and  the  defendant  insisted  that  the  3002.  was  agreed  to 
be  secured  also  by  the  mortgage :  and  the  plaintiff  was  de- 
creed  to  pay  the  defendant  both  debts* 

This  appears  to  be  one  of  those  instances  in  which  equity  ^ond  tacked  u 

mortgage  tmut 

will  carry  the  debt  beyond  the  penalty  of  the  bond,  if  the  be  paid  m  fuU, 
prindpal  and  interest  exceed  it  (u) ;  for,  in  this  case,  the  ob-  cl^faud^^ 
ligee  is  the  defendant,  and  the  plaintiff  applies  for  redemptions 
therefore  if  the  principal  and  interest  exceed  the  penalty,  the 
plaintiff,  in  equity,  ought  to  pay  it,  for  he  comes  for  equity ; 
and  it  is  a  maxim  that  he  that  seeks  equity  must  do  it  (q)« 

(t)  Wffndkam  ▼•  Jemungs,  %  Ch.  Rep,  qamre^  at  the  law  is  now  understood, 

1I47.    UeUiby  ▼•  KirtUani^  %  Ch.  Rep.  mz^  that  the  tacking  U  in  equity  mereljr 

S6U  to  a?oid  circuity  of  action,  tide  supnu 

(«)  Peen    v.   Baldwin^   t  Eq.   Ca.  [348«— £d.] 
Abr«  611,  pi.  4.     3  Atk.  518.   Sed 


(Q)  Whether  the  excess  of  principal  and  interest  beyond  the  penalty  of  A§  te  earryhg 
the  bond  could  in  any  case  be  recovered,  was,  till  a  recent  period,  a  dispute^  !!!l!22''o?^oiid 
4ioiikt.  It  is  however  now  finally  settled,  that  interea^  on  a  bond  cwiukot  he  com" 
ptUed  beyond  tke  penalty^  ante,  p.  15,  n.  (L).  There  are  some  few  exceptioifs 
to  this  rule,  which  will  be  better  developed  by  a  chronological  view  of  the 
cases.  Aftfra  perusal  of  which  we  shall  be  better  prepared  to  decide  on  the 
JMtbority  of  the  case  <;ited  in  the  text,  and  to  appreciate  the  value  of  the 
learned  author's  doubt. 

One  of  the  earliest  cases  on  this  subject  is  that  of  Jevon  v.  Bnuhf  1  Vern.  Caaee  ok  thai 
Mt,  where  principal  money  with  damages  was  decreed  to  be  paid,  but  not  ^^* 
beyond  the  penalty  of  the  recognizance.    Then  came  Hale  ▼.  Thomae^  ibid. 
349,  w)iere  it  was  insisted  that  equity  ought  not  to  charge  the  defendant  be- 
yond the  penally  of  a  judgment,  and  the  court  allowed  the  objection.    It 
was  however  said,  that  equity  did  in  some  cases  carry  on  the  debt  beyond  tl^e 
penalty  in  lavor  of  the  defendant,  op  the  maxim,  that  he  who  came  for  equity 
■lust  do  it,  as  where  the  party  had  been  delayed  by  injunction  of  the  court 
.or  the  like ;  imt  never  in  favor  of  a  plaintiff  any  further  than  he  could  charge 
Uie  defendant  at  law,  because  the  plaintiff  had  chosen  his  own  security,  and 
4herQfore  miut  abide  by  it.    The  next  case  is  also  to  be  foj^nd  in  2  Vern.  509, 
^Otoward  v«  HumbaU)  where  the  Lord  Keeper  Cowper  was  of  opinion,  that, 
Jncladiog  what  bad  b^en  paid,  though  at  several  payments  and  then  many- 
years  since,  the  defendant  should  have  in  the  whole  no  more  than  the  penalty 
.of  the  bond,  observing,  that  a  man  could  have  no  more  than  his  debt;  and 
Hie  penalty  vaa  the  utmost  of  the  debt.    So,  shortly  afterwards  in  an  Amnj^ 
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Bcmd  iMwUwre 
qffiirtker 


But  if  there  be  a  subsequent  hum  of  money  on  bond  by  a 
mortgagee,  with  a  declaration  that  it  shall  be  a  surcharge,  it 


Lord  Cowper^M  moua  caUy  1  Salk.  Id4>  which  was  heard  at  the  ChanceUor^a  havae.  Lord 
cxpvMtoii  </     Cowper,  who  was  then  ChanceUor,  held,  that  if  then  wen  €  kaid  Mi^  aad  ike 

interest  had  mOrun  the  petudty,  ii  eheutd  noi  Miry  iatereat  het/omd4ke  pemtHhf; 
Mit  if  the  party  hed  neglected  to  pey  wtereet  t^fter  a  remMuMe  itme,  he  ihenU^ 
rfter  such  neglect,  pay  intereet  beyond  the  penaUy. — Then  follow  the  three  eases 
in  Viner's  Abridgment,  1st.  Galway  v.  Rueeellf  14  Vin.  Abr.  460,  where  it  was 
held,  that  equity  would  never  carry  interest  beyond  the  penalty ,  where  there 
had  been  no  demand  for  many  years.    Sd.  Bat  where  advantage  had  been 
made  of  the  money,  interest,  it  was  said,  might  be  carried  beyond  the  penalty. 
Lord  Dnneany  v.  Ptunket^  ibid.    So  Sd.  Where  a  bond  was  only  a  collateral 
security,  it  was  held,  that  interest  might  be  carried  beyond  the  penalty. 
Kertein  v.  BlakCf  ibid.    These  cases  were  decided  daring  the  time  of  Lord 
Macclesfield ;  and  the  two  first  of  them  were,  on  appeal  to  the  House  of 
Lords,  affirmed.    2  Bro.  P.  C.  S51.  S75. — Lord  Hardwicke,  in  referring  the 
computation  of  accounts  in  bankruptcy  to  a  Master,  ordered  him  to  allow  in- 
terest on  bonds  ;  but  not  beyond  the  penaUies,    BromUy  ▼.  Goodere,  1  Atk.  80. 
Daring  the  latter  part  of  his  presidency,  Lord  Hardwicke  adopted  the  maxim 
of  Lord  Cowper,  that  a  person  who  comes  for  equity  must  do  equity.    On  this 
prindple  he  decided  in  Godfrey  v.  Waieon,  S  Atk;  517,  that  a  debtor  coming 
into  a  court  of  equity  for  relief,  would  be  directed  to  pay  interest  to  the  cre- 
r  356  ^  1     ditor,  even  though  it  should  exceed  ihe  principal :  and  that  if  a  mortgagee  had 
tacked  a  jadgnient  to  his  mortgage,  he  would  not  be  confined  to  the  penalty 
of  the  jodgment,  but  would  be  entitled  to  interest  on  the  debt,  secnred  by 
the  Judgment,  dovirii  to  the  time  the  principal  was  paid  off,  although  it  might 
exceed  the  penaUy. 

In  a  case  in  the  Exchequer,  some  years  before  that  of  Godfrey  v.  fFirfsM, 
interest  on  a  bond  was  decreed  to  be  paid,  though  it  exceeded  the  penalty. 
Elliott  T.  Povis,  Bunb.  SS ;  and  this  case  was  much  relied  on  by  Mr.  Justice 
Buller,  in  Lonedale  T.  CJkarvJ^  cited  supra.  Sir  Thomas  Clarke,  on  the  con- 
trary, in  Grosvenor  v.  Cook,  1  Dick.  308,  held,  that  at  law  creditors  by  bond 
were  entitled  only  to  the  penalty  of  the  bond,  and  the  reason,  he  observed, 
was  obvious,  for  that  they  had  clkieea  their  own  security,  and  it  was  dicir 
fault  in  suffering  the  debt  to  increase  beyond  their  security.  Lord  Camdea 
was  so  strongly  of  the  same  opinion  In  Gtheon  v.  Egertony  ibid.  408,  that  he 
wished  he  had  been  warranted  in  making  the  exceptants  pay  costs.  At  law 
the  point  vras  determined  as  Sir  Thomas  Clarke  had  held  in  Grosasiisr  y.  Ceek^ 
nbi  supra.  Thus  in  White  v.  Sealy,  1  Doug.  49,  where  there  was  a  bond  lor 
payment  of  rent.  Lord  Macclesfield  decided,  that  the  bond  was  a  security  t» 
the  amount  iff  the  penaUy  only.  And  Mr.  Justice  Buller  concurred  in  the  de- 
cision. So  in  Brangtoin  ▼.  Perrat,  2  W.  Bl.  Il90,  the  ease  of  a  bond  to  in- 
demnify  a  part^,  the  court  made  a  like  order,  that  upon  payment  of  the  pe- 
nalty and  costs  into  court,  the  defendant  should  be  relieved  from  the  bond. 
Shortly  afterwards  however  Mr.  Justice  Buller  expressed  hunself  dissatisfied 
with  the  deterndnation  in  White  v.  Seely,  obi  supra;  and  in  UmedeUe  ▼.  Ckerdi^ 
f  T.  H.  389,  said,  he  was  persuaded  many  cases  had  been  detemlned  oa  thA 
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seems  the  mortgagee  wotdd  be  entitled  to  both  on  redemp-  chargg  tudcoMe 

44..^  rn.\  ***  mortgage  « 

tion  [X).  redemptum. 

(«)  Chddmrd  T.  CoMpUiiy  1  Ch.  Ca.  119.   Be4fifrd  t.  Baekhmue^  9  Eq.  Ca.  Abr. 
615,  pU  IS. 


point,  flioagh  they  did  Dot  occur  to  tlie  court  then ;  and,  on  searcliing,  he  liad 
foond  several  cases  where  the  doctrine  had  been  l>efore  established,  on  the 
authority  of  wliich  (though  not  much  in  point)  the  court  held,  that  in  debt  on 
bond,  with  condition  to  account  for  money  to  be  received,  proceedings  should 
not  be  stayed  upon  paying  the  penalty  into  court,  because  damages  might  be 
recovered  beyond  that  amount.    And  the  constant  practice  of  giving  one  shU^ 
ling  damages  in  actions  on  a  bond  was  considered  as  a  strong  circumstance  in 
favor  of  the  a^ndication,  since  that  practice  was  in  fact  an  acknowledgment 
that  money  beyond  the  penalty  might  be  recovered.    In  Knight  v.  Maclean^ 
3  Bro.  C.  C.  496,  Mr.  Justice  Buller,  who  was  sitting  for  the  Chancellor,  ad- 
hered to  his  former  opinion,  stating  the  question  to  be,  whether  the  Master 
ought  not  to  calculate  the  wbole  interest  due,  without  stopping  at  the  penalty  ? 
And  he  observed,  *'  that  cases  might  be  found  which  say  the  interest  shall  only 
be  to  the  amount  of  the  penalty ;  but  they  were  very  old  cases,  and  were 
determined  in  conformity  to  the  rule  of  law.    But  it  was  held  otherwise  even 
there.    He  remembered  a  case  in  the  year  1765,  in  the  King's  Bench,  where 
it  was  held  otherwise ;  and  Lord  Mansfield  cited  a  case  at  Nisi  Prius,  where 
Mr.  Justice  Wright  directed  the  jury  to  find  damages  beyond  the  penalty. 
The  case  of  Wrighi  v.  SeaUfy  Dong.  48,  was  determined  on  the  ground  of  its 
being  the  case  of  a  surety,  who  never  conld  be  held  to  have  intended  to  bind 
himself  beyond  the  extent  of  the  penalty ;  but  the  exception  proved  the  ge- 
neral rule  to  be  otherwise.    Then  If  it  were  so  at  law,  where  was  the  eqaity 
to  prevent  it  being  so  here  (in  Chancery).    Would  a  court  of  equity  narrow 
the  remedy  of  creditors,  whom  in  general  it  favored  more  than  a  court  of 
law  did?" 

But  Lord  Thnrlow,  on  a  rehearing,  iBro.  C.  C.  496,  disapproved  of  the  Tfcese  roses  mio 
doctrine  advanced  by  Mr.  Justice  BuUer,  observing,  that  if  it  were  a  imi-  ^^-*'V^* 
▼ersal  rule  at  law  to  carry  interest  beyond  the  penalty,  it  most  be  so  against 
the  heir  and  executor  and  simple  contract  creditor :  and  yet  the  penalty  was 
the  debt  at  law,  and  always  so  considered.    If  so,  how  could  any  thing  be- 
yond charge  tlie  heir  or  executor  i    Could  damages  on  the  deiinet  be  recovered 
beyond  his  own  time?    One  shilling  damages  entered  on  verdict  for  the  pe- 
nalty were  jm  JormA  only^  because  there  behig  an  injury,  damages  were  in 
notion  of  law  snstauied ;  so  in  judgment  by  default,  &c.    If  interest  were  calcu- 
lated, and  judgment  taken  against  an  executor,  beyond  the  penalty,  should  the 
excess  be  paid  as  a  specialty,  and  exclude  other  specialty  creditors  ?  The  law 
certainly  was  considered  as  clear  by  Lord  Mansfield  and  by  Lord  Hardwicke,       [  357    1 
that  yon  could  not  go  beyond  the  penalty ;  and  the  decisions  of  equity  had 
been  uniformly  on  the  same  principle :  the  cases  cited  were  exceptions  allowed. 
And  his  Lordship  doubted  whether  lie  could  determhie  the  point  on  these  ex- 
ceptions; and  said  he  shonld  choose  to  have  the  matter  settled  at  law  before 
be  decided.    Soon  afterwards  the  case  of  Tew  v.  WintertoHy  S  Bro.  C.  C.  489, 
where  the  same  point  was  agitated  and  decided)  came  on  y  and  Lord  Tburlow 
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having,  lo  the  mMii  time,  ft^tbiled  huDAelf  qu  the  suhj^tt,  decreed  (hat  the 
Master,  in  compating  interest  on  the  bond,  should  not  go  beyond  the  penaltjr 
'  Conformably  to  this  opinion,  courts  of  law  have  regulated  their  decisions  in 
subsequent  cases  ;  and  we  may  now  consider  the  doctrine  of  Mr.  J.  Boiler  as 
exploded.    Lord  Kenyon,  in  Wild£  v.  Clarkson,  6T.  R.  304,  said,  he  eoald  not 
accede  to  the  doctrine  laid  down  in  Lontdale  v.  Church ;  for,  according  to  that, 
an  obligor  who  became  bound  in  a  penalty  of  10001.  conditioned  to  indemnify 
the  obligee,  might  be  called  upon  to  pay  10,0001.,  or  any  larger  sum  however 
enormous,  adding,  that  in  actions  on  bonds,  or  any  penal  snins  for  perform- 
ance of  covenants,  &c.  the  act  of  parliament  (vide  8  &  9  W.  3.  c«  11.  s.  8.) 
expiessly  said,  that  there  should  be  a  judgment  for  the  penalty,  and  that  the 
judgment  should  stand  as  a  security  for  further  breaches ;  but  the  obligor  was 
not  answerable  in  the  whole  beyond  the  amotmt  of  the  penalty. 
Bond  creditor       '^^  ^■'^  ^^^^  resembling  the  one  in  the  text,  is  that  of  Uoyd  v.  Bateheltt 
negleetwg  to      f  Anstr.  5€5,  to  the  consideration  of  which  we  next  proceed : — The  mortgagee 
mortgoge    con-  ^^  ^'"^  ^^^°  ^^  possession  for  thirty-three  years,  brought  his  bill  to  foreclose. 
mft  recoter        Hie  plaintiff  and  other  creditor&of  the  mortgagor  having  obtained  from  him  a 
••^^  '**"*  conveyance  of  the  equity  of  redemption,  for  the  use  of  the  creditors  at  large, 

flled  a  bill  to  redeem.  At  the  hearing,  it  was,  among  other  things,  referred 
to  the  Deputy  Remembrancer,  to  take  an  account  of  what  was  due  to  the 
mortgagee  on  a  bond,  which  the  mortgagor  had  given  him  nearly  about  die 
same  time  as  the  mortgage.  The  Deputy  Remembrancer  reported  the  whole 
principal  and  interest  for  tliirty>three  years  to  be  doe  thereon.  An  exception 
vmA  taken  to  this  report,  that  the  sum  doe  exceeded  Uie  penalty  of  the  bond : 
and  at  a  further  bearing  it  was  objected,  that  the  mortgagee  could  not  tack 
the  bond  to  his  mortgage  as  against  the  mortgagor  and  purchaser.  But  it  was 
held,  that  the  court  having  referred  it  to  the  Deputy  Remembrancer  to  take  an 
account  of  what  was  due  on  the  bond,  it  was  too  late  to  object  that  the  bosd 
had  no  preference.  The  case  stood  over  till  a  future  day,  when  the  Barons 
gave  tiieir  opinion  that  the  mortgagee  could  claim  nothing  beyond  the  penally  rf 
Revhalof  debte  the  bond.  Baron  Thompson  referring  to  a  case  of  KettUby  y^Kettteby,  before 
S*    *"*««?'    ^'^  Balhurst,  in  which  he  was  counsel,  and  wherein  it  was  held,  that  simple 

contract  debts,  even  for  seventy  years  standing,  were  renewed  by  a  devise 
for  payment  of  debts,  and  were  paid  with  full  interest ;  but  the  bond  debts 
were  only  allowed  interest  to  the  amount  of  the  penalty,  and  were  therefore 
in  a  worse  situation  than  those  upon  simple  contract.    As  to  the  revival  of 
debts  by  a  devise  for  their  payment,  see  Dewdney  Ex  parte,  15  Yes.  497  \  and 
for  mle  as  to  recovery  beyond  penalty  of  bond,  where  the  bond  creditor  has 
also  a  mortgage,  infra,  Clarke  v.  Abingdon,  next  page. 
No  hUereet  be*      Where  a  bond  and  judgment  were  assigned,  interest  was  directed  to  be 
aI^J^^^I^'      calculated  to  the  date  of  the  report,  but  not  so  as  to  exceed  the  penalty, 
judgment  re-      Sharpe  v.  Searboro*,  3  Ves.  557.     So  in  Mackworth  v.  Thomas,  5  Ves.  329,  sr- 
coteredon  bond,  rears  of  an  annuity  secured  by  bond  were  allowed  ;  but  not  beyond  the  pe- 
nalty.    In  M*Clure  v.  Dunkin,  i  East  Rep.  4S6,  where  judgment  on  a  bond 
had  been  recovered   in  Ireland,  it  was  objected,  that  interest  could  not  be 
recovered  beyond  the  penalty  of  the  bond,  which  was  set  forth  in  the  decla- 
ration.    Lord  Kenyon  said,  that  if  this  had  been  an  action  on  tlie  bond,  the 
objection  would  have  been  good ;  but  after  judgment  recovered  transit  in  rt^ 
judicatamj  the  nature  of  the  demand  was  altered  ;  and  this  being  an  action  on 
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Butj  if  the  mortgagee  or  assignee,  to  whom  money  is  due  Mortgagee  de- 
on  bond.  Countenance  a  fraud  upon  a  third  person,  by  con-  he  m  arrears 


the  jadgmenty  it  was  competent  to  the  jury  to  allow  interest  to  the  amonnt  of 
what  was  doe ;  and  in  this  respect  he  saw  no  difference  between  a  foreign 
judgment  and  a  judgment  in  a  conrt  of  record  in  England. 

The  snbject  under  consideration  was  again  thoroughly  mooted  in  Clarke  v.  Interest  hepond 

'  Seton,  6Ves.  411,  where  it  may  be  considerad  as  finally  settled,  that  interest  V^f^olty  allowed 
beyond  the  penalty  of  the  bond  will  not  be  allowed  except  under  epecial  cir-  cmnatmueo. 
eumstamees.    The  special  circumstances  alluded  to  by  Sir  W.  Grant,  Master  of 
the  RoUs,  in  this  case,  were  such  as  the  obligee  could  not  control,  and  whioli 
necessarily  deferred  him  to  a  distant  period,  during  which  time  the  accumu- 
lations of  interest  would  exceed  the  penalty,  as  in  the  case  of  Bodily  v.  Bel- 
famy,  9  BniT.  1094,  where  the  obligee  was  greatly  delayed  by  writs  of  error,  &c. 
But  it  was  not  in  course,  Sir  W.  Grant  said,  to  allow  interest  beyond  the 
penalty;  for  the  penalty  was  the. debt  both  at  law  and  in  equity.    In  a  later 
case,  liOwever,  the  same  learned  Judge  allowed  interest  to  be  calculated  be- 
yond the  penalty  of  the  bond,  where  there  was  a  mortgage  gwen  for  eeeuring 
the  oame  onm,    Clarke  v.  AHagdon,  17  Ves.'l06.    His  HoQor  there  remarked.  Mortgagee  may 
that  the  creditor  had  two  securities,  one  by  bond  the  other  by  mortgage.    If  tranter  ereesa 
the  creditor  sued  on  the  former,  he  could  not  have  interest  beyond  the  penalty ;  p^n^  ^bond 
bnt  the  mortgage  was  to  secure  the  payment,  not  of  the  money  due  on  the  to  Ium  mortgage, 
bond;  bnt  of  the  sum  for  which  the  bond  was  given,  together  with  all  interest 
that  might  grow  due  thereon :  the  same  sum  was  therefore  differently  secured 
by  different  instmments,  by  a  penalty,  and  by  a  specific  lien.    The  creditor 
night  resort  to  either ;  and  if  he  resorted  to  the  mortgage,  the  penalty  was 
oat  of  the  qnestion.    If  the  creditor  by  mortgage  afterwards  took  a  bond,  it 
was  admitted  that  he-  might  recover  on  the  mortgage,  interest  beyond  the 
penalty  of  the  bond.     And  there  vras  no  reason  why  the  effect  slwnld  be 
different,  if  to  day  a  mortgage  were  made  to  secnrc  a  snm,  for  which  a  bond 
was  given  the  day  before.    His  Honor  therefore  thought  the  exception  ought 

*  to.be  allowed.  The  exeeption  was,  that  the  Master  ought  to  have  computed 
interest  beyond  the  penalty,  in  calculating  the  amount  of  principal  and  interest 
di|e.  on. the  bonds.  Vide  etiam  Seton y. Slade^T Xes.  S74,  where  the  Lord 
Chancellor  said,  a  court  of  eqnity  had  relieved  against  the  penalty  long  before 
a  court,  of  law. 

In  RoMkworih  Ex  pofte,  10  Ves.  409.     H^ord  v.  Alger^  1  Tannt.  f  SO,  and    What  eiremH- 
Shat  r.  Proeiery  f  Marsh.  ««6,   the  subject  was  agaiii  brought  before  the  ^^iJJjJJ,, 
JodgeSy  and  they  decided  in  unison  with  the  three  last  a^udications.    As  to  t,eyond  penalty. 
the  speckd  circnmitameeo  V9h\^  are  said  to  vary  the  case,  it  has  been  before 
^remarked,  that  accumulations,  of  interest  beyond  the  penalty  will  be  allowed 
if  they  are  occasioped.  by  delays  arising  from  the  conduct  of  the  obligor,  or 
imder  eircaniitaoces  which  the  obligee  cannot  controul.     If,  therefore,  by  an 
injiinctioo  of  the  Conrt  of  Chancery,  the  obligee  is  prevented  from  recovering « 
hia  debt  till  the  arrival .  of  a  certain  period,. during  which  time  the  interest 
increases  the  principal  of  the  bond  beyond  the  penalty,  he  will  be  allowed  the 
whole  smn  doe,  against  the  general  role.    The  case  of  Atkinoon  v.  Atknuooj 
1  Ball  St  Bea.239|  is  the  latest  ease  on  this  subject,  and  tlie  last  we  shall  have 
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flemption  shall  be  presumed  to  be  deserted  by  the  mortgagor, 
unless  he  be  capable  of  producing  circumstances  to  account 
for  his  neglect,  such  as  by  imprisonment,  infancy,  coverture, 
or  by  having  been  beyond  sea,  and  not  by  having  absconded, 
vhich  is  an  avoiding  or  retarding  of  justice.    And,  to  pre- 
serve an  uniformity  between  the  proceedings  in  courts  of  law      [  361  ] 
and  equity,  twenty  years  after  forfeiture  and  possession  taken  Twenty  yenrt 
by  the  mortgagee,  no  interest  having  been  paid  in  the  mean  JJJJJ^^e,  ^ 
time,  hath  been  fixed  upon  as  the  period,  beyond  which  a  JjJI^^^JT^ 
right  of  redemption  shall  not  be  &voured  (t)«  Ipi4  mo  ditoMiiiy 

tm  mortg^er^ 
piiml  facie  a  bar  to  eqitity  rf  redtrnpHon* 


'  (T)  It  has  been  said,  tiiat  this  rule  is  not  founded  on  the  presnmption  of  OrightmdfWh 
an  absolute  conveyance ,  bat  is  merely  a  positive  rule,  introdnced  for  the  <^***  ^  "***• 
aaVe  of  qaieting  the  title  after  so  long  a  neglect  to  redeem.  Per  Eyre,  C  B. 
In  Corbett  v.  Barker,  1  Anstr.  143.  The  maxim  is  eqwtae  8eq[uUur  legem.  It 
was  first  hinted  at  hi  fVinckcombt  ▼.  HoU,  and  Porter  v.  Emery,  i637.  1  Ch»v 
Rep.  40. 97,  then  in  Saundero  v.  Hard,  and  Clt^ham  v.  Bowyer,  ib.  184. 906,  and 
itfterwardf  adopted  as  a  mle  of  coart  by  Lord  Keeper  Bridgman  and  the 
Master  of  the  RoHs  in  Pearson  v.  PuOey,  1  Ch.  Ca.  lOS,  and  followed  by  Lord 
Eiog,  hi  Wldte  v.  Ewer,  « Vent.  340.  But  the  mle  seems  not  to  have  been 
permanentiy  settled  till  about  the  middle  of  the  last  century.  So  late  as  the 
year  1722,  an  appeal  came  on  In  the  House  of  Lords,  wherein  the  doctrine 
was  bnt  imperfectly  acknowledged.  It  was  there  held,  that  a  mortgagee  In 
possession  for  seventy  years  under  a  legal  title,  should  not  be  redeemed  or 
disturbed ;  for  so  long  an  acquiescence  should  be  taken  as  an  implied  waiver 
Df  the  right  to  redeem,  especially  where  the  rents  were  insuffi/cient  to  keep 
down  the  interest  for  more  than  fif^y  years.    Stone  v.  Bjfme,  %  Bro.  P.  C.  399. 

We  may  now,  however,  consider  the  rule  as  perm^ently  establi^ed,  and  the  Ite 
principles  on  which  it  is  founded  as  perfectly  understood,  and  clearly  developed.  ^  ^f***y> 
Conrts  of  eqnity,  by  their  own  rules,  independently  of  any  statute  of  limita- 
tions, give  great  effect  to  length  of  time.     They  refer  frequently  enough  to  the 
statute  of  limitations,  but  it  is  for  no  ether  purpose  than  as  furnishing  a  con* 
venient  measure  for  the  limltatipn  of  the  time  which  ought  to  operate  as  a  bar 
-In  equity  to  any  particular  demand.    Beckford  v.  Wade,  17  Ves.  87,  Lord  Be* 
dcsdale,  referring  to  the  rules  in  equity  on  this  subject,  observed,  In  a  recent 
case,  Hides  v.  Cooke,  4  Dow  P.  C.  27),  that  the  change  which  in  a  long  course 
of  time  takes  place  in  the  value  and  circumstances  of  property,  and  the  con- 
•eequent  difficulty  or  impossibility  of  doing  that  Justice  between  the  parties, 
which  might  be  done  when  transactions  are  recently  challenged,  were  reasons 
'why  length  of  time  was  a  bar  lo  relief  ui  cases  where  tlie  transaction,  jf 
recently  impeached,  would  have  been  set  aside.    In  like  manner  Lord  Man- 
nera  is  reported  to  have  said,  hi  MedUeot  v.  O^Deaaeff,  1  Bal\&  Bea.  156,  *'  It 
lias  been  suggested,  that  I  lay  too  much  stress  upon  length  of  time,  and  tlt^t 
'I  attach  more  credit  to  it  than  Lord  Redesdale,  or  any  of  my  predecessors 
-\ms%  done ;  I  confess  I  think  the  statute  of  Limitations  is  founded  upon  the 
soundest  principles,  and  the  wisest  policy,  and  that  this  court,  for  the  peace 
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^  j?  ^^  ^      '^^  ^  defendant^  in  a  bill  for  redemplaon,  may  avail  Imiiself 

of  this  equity  by  pleading  the  statute  of  limitations.      This 


of  fiuDilies,  and  to  quiet  tttlei,  is  bound  to  ndopt  it  in  cases  where  the  equit- 
able and  legal  title  so  fvs  correspond,  that  the  only  differ^ce  between  them  is, 
that  the  one  must  be  enforced  in  this  conrty  and  the  other  in  a  court  of  law." 
The  principles  that  govern  courts  of  equity  in  applying  length  of  time  as  a  bar 
to  relief,  were  still  further  remarked  upon  by  Sir  Thomas  Plumer,  Master  of 
the  Rolls,  iu  tiie  late  case  of  Chalnur  v.  BritSle^  1  Jac.  St  Walk.  63.    They  did 
,  not.  Sir  Thomas  Plumer  observed,  proceed  on  the  gronud  of  Individual  hard- 
ship or  loss :  public  policy  required  that  persons  should  not  lie  by  and  call  for 
accounts  at  a  distant  period,  when  the  accounting  party  was  dead,  and  under 
all  the  difficulties  that  arose  when  the  vouchers  were  lost,  and  the  memory  of 
witnesses  gone.    It  was  iiof ,  a$a  bar  hff  anahgtf  to  the  ttatutef  that  the  kmgth 
of  time  operated  in  e^atty,  but  it  gaxe  a  ground  for  presumiMg  in  fanowr  ^  the 
lejugth  qf  posseenon*    It  was  on  this  principle  that,  in  courts  of  law,  acts  of 
parliament,  grants,  and  releases,  had  frequently  been  presumed.— It  is,  how« 
ever,  observable,  that  Lord  Redesdale,  in  Bond  v.  HopkhUf  1  Sch.  Sc  Lef.  427, 
'  as  also  in  Bovenden  v.  Annesleyy  t  ib.  632,  thought  tliat  the  statute  must  be 
taken  virtually  to  include  courts  of  equity  ;  and  the  language  of  Lord  Manners 
[]  362*  J      as  above  stated,  Is  indicative  of  a  similar  opinion.    In  the  old  case  of  iScnmdflrff 
V.  Horde,  ubi  supra,  the  court  also  seems  to  have  considered  that  the  plaintiff 
was  barred  in  equity,  not  by  analogy  to  the  statute,  but  by  the  statute  itself. 
For  all  purposes  of  relief  it  is  sufficient  to  say,  that  the  statute  bars  in  equity 
by  analogy,  and  not  by  its  direct  operation. 

The  analogy  however  is  not  preserved  throughout.  With  respect  to  dis- 
abilities it  is,  but  with  reference  to  length  of  possession  it  is  not,  and  the  reason 
is  obvious  I  for  courts  of  equity  have  no  remedy  by  writ  of  right  or  other  suit  in 
the  nature  of  area!  action ;  (but  equity  would  not  perhaps  enjoin  a  party  from 
proceeding  at  law,  merely  because  he  has  lost  his  equitable  title  by  twenty 
years  negligence).  In  conformity  it  has  been  held,  tliat  twenty  years  adverse 
possession  of  an  equity  of  redemption  is  a  complete  bar  to  another  person 
claimmg  the  same  equity  of  redemption,  although  at  law  the  possessory  remedy 
merely  would  have  been  lost  in  that  period ;  infra,  368  6.  385 ;  et  vide  Choi- 
mondeley  v.  Clinton,  infra,  voL  ii.  1155.  So  it  has  been  held,  that  twenty 
years  adverse  possession  by  a  mortgagee  will  bar  a  remainder-man  (both  at 
law  and  in  equity),  altliough  his  title  may  not  have  fallen  into^  possession 
until  after  the  twenty  years  elapsed,  infra,  368.  Hence  adverse  enjoyment 
will,  in  equity,  constitute  a  good  title  iu  a  much  shorter  period  than  at  law. 
Of  the  rule  b^  By  the  civil  law,  in  case  the  mortgage  money  was  not  paid  at  the  stipulated 
the  Roman  law*  lime^  the  creditor  was  empowered  to  sell  the  pledge,  allowing  the  debtor 

two  years,  after  notice  given,  to  redeem  it  in,  Inst  ii.  tit.  8.  s.  1.  Halifax 
Anal.  Civil  Law,  p.  64,  If,  however,  the  creditor,  instead  of  selling  the 
estate,  had  continued  tlie  possession  of  it  himself,  he  and  bis  heirs  would  have 
remained  perpetually  obliged  to  restore  the  pledge  after  payment  of  the 
debt,  and  could  never  pretend  to  have  acquired  any  property  therein  by  pre- 
scriptioa*    Codex,  lib.  10.  de  jtign^actf  L  uU.eod.     On  the  other  hand,  the 
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point  was  so  settled  by  Lord  Hardwickei  after  an  investiga- 
tion of  the  authorities  on  the  subject,  in  the  case  otAggas  ▼« 
Picierett  (c),  and  the  plea  ailowed  (u). 

(c)  5  Atk,  tS5»    [C^t  vide  CAtqwios  ▼.  Boyer,  infra,  365.— £d.]  , 

^  ■       ■  (  I  ■■!■        ■■I  ,  I        ■  ■■  — ■^— ^M^— —  ■  I  1——^ 

bypothecary  action  coold  only  be  eztiogiUBlied  by  a  prescrlptiop  of  forty  years 
against  the  mortgagpr  aod  his  heirs,  and  likewise  against  a  tiilrd  possessor,  if 
the  debtor  were  stiU  alive,  i  Poniat,C.  L.  SSt,  s.  ix.  b.(I).— The  term  of 
forty  years  is  ef  idently  top  long  a  period  to  keep  open  a  claim  i>f  this  sort. 
If  the  mortgagee  and  his  heirs  sleep  on  their  rights  for  twenty  years,  they 
certainly  deserve  to  lo^  them  at  the  end  of  that  period.  Twenty  years  ac- 
quiescence in  the  mortgagor's  title,  is  sorely  good  evidence  of  their  abaodoi^ 
ment  of  all  charge  on  the  estate.  This  mle  of  the  civil  law  might  possibly 
have  given  rise  to  the  supposition  that  forty  years  were  necessary  by  the  law  ef 
England  to  bar  the  mortgagor,  and  it  might  have  been  thonght,  that  since  the 
mortgagee,  tboogh  in  possession,  was  but  a  trustee  for  the  mortgagor,  no 
adverse  possession  arose  against  him  (the  cethU  fue  trust)  till  the  effluxion  of 
twenty  years,  and  then  that  it  required  a  further  term  of  twenty  years  of  such 
adverse  possession  (making  together  forty  years)  before  the  mortgagor  coold 
have  been  barred ;  but  no  snch  role  ever  prevailed  in  England,  though  passages 
to  that  effect  are  to  be  foond  in  some  of  the  text  writers  on  this  subject. 

(U)  In  like  manner  where  the  heir  of  a  mortgagor  brought  a  bill  to  redeem  Siatuie  may 
an  old  mortgage,  and  the  defendant  pleaded  title  as  a  purchaser  for  valnable  ^  pfMoeii  m 
consideration  without  notice,  under  a  marriage  settlement  made  by  the'original 
mortgagee,  and  a  quiet  possession  thereunder  for  seventy  years,  the  plea  was 
allowed.    BtmdaU  v,  Skmv,  4  Bro.  P.  C.  74. 

Whether  length  of  time  could  be  taken  advantage  of  by  demurrer,  was  Mortgagee  may 
made  a  qutKre  by  Mr.  Cox,  in  his  edition  of  P.  Wms.vol.  iii.  p.  287,  n.(l),  'a^  aUwmtagt 
who  there  cites  EduU  v.  BadUnnnit  4  Bro.  C.  C.  254,  and  states  that  the  Lord  liJ^^pi^a 
Chancellor,  in  that  case,  expressed  much  doubt  on  the  question.— In  Gregut   or  dewmrrer^ 
y.  Moluwotihf  X  Ves.  309,  Lord  Hardwicke  said,  U  was  mo#  Tproper  matUr  for 
denmuTSfp  but  ought  to  be  pleaded.    See  simibu*  decisions  in  Saunden  v.  Horde^ 
1  Ch.  Eep.  184.     Frtaer  v.  JIfoore,  Bunb.  54.     Jewner  v.  TVac^,  3  P.  Wms. 
S87,  n.  (B).     This  doctrine  of  Lord  Hardwicke  has  of  late  been  very  much 
weakened  by  modern  cases ;  and  Mr.  Belt  considers  it  to  be  quite  clear  now, 
that  the  statute  of  limitations,  or  objections  in  analogy  to  it  upon  the  ground 
of  laches,  may  be  taken  advantage  of  by  way  of  demurrer,  notwithstanding 
the  decision  of  Lord  Hardwicke  in  Grggor  v.  MtHteioorth.     See  3  Bro.  C.  C* 
{6St.  41.  (1).    The  lat^  d'eterminatious  do  not  expressly  over-rule  the  lastly-men? 
tioned  case,  hot  there  can  be  little  doobt  of  the  genuineness  of  the  rule  as 
•Ute4  by  Mr.  Belt.    Indeed  it  is  said,  S  Sch.&  Lef.  638,  that  Lord  Renyoii 
held,  at  tl|e  Cockpit,  in  Bedford  v.  C/os«,  that  a  demurrer  to  a  bill,  on  the 
iproond  that  it  did  not  shew  a  good  title  to  redemption  within  twenty  yean^ 
was  ^  good  demurrer ;  because,  added  Lord  Redesdale,  it  was  the  mle  of  the 
court  that  no  redemption  should  be  allowed  after  twenty  years,  and  therefore 
the  party  should  be  put  to  bring  his  case  by  his  bill  within  that  role.    And 
Lord  Redesdale  further  observed,  that  Lord  Thorlow's  opinion,  in  Dehraine  . 
Y.  Btmpr,  3  Bro.  C.  C.  633,  was  given  in  a  hurry,  and  many  causes  were  then 
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WHO  MAY  CLAIM 


Ten  yean  oi- 

lowedfor  prou* 
cuting  ckdm 
tffter  duabiU- 
ties   removed* 


Plea  mid  to  be 
the  pr^erable 
mode. 


Length  of  time 
utU  a  cumpUie 


And  as  the  courts  do,  primi  fadcy  consider  the  redemp- 
tion as  barred  after  twenty  years,  where  there  is  no  disabifity 

pending,  in  which  mach  ii^jary  might  have  arisen  to  the  parties,  if  the  jadg- 
ment  liad  not  tlien  been  pronounced  ;  but  Lord  Kenyon's  opinion  was  per- 
fectly tenable,  on  Lord  Thurlow's  own  qualification,   namely,  that  when  a 
party  does  not  by  his  bill  bring  himself  within  the  mle  of  the  court,  the  other 
party  might,  by  demurrer,  demand  judgment  whether  he  ought  to  be  com- 
pelled to  answer.    In  Hardy  ▼.  Reeves^  the  Master  of  the  Rolls  said,  he  had 
no  donbt  a  demurrer  to  a  bill  for  redemption,  on  the  ground  of  length  of  dme, 
would  be  good,  if  the  bill  was  so  framed  as  to  state  such  a  case.    The  l^ice 
Chancellor,  however,  thought  it  would  be  difficult  to  suppose  such  a  case, 
where  the  bill  would  not  allege  something  to  take  it  out  of  the  analogy  to  the 
statute.    Hodle  v.  Heaky,  1  Ves.  &  Bea.  536.    In  that  case,  the  defendant  pat 
in  a  general  demurrer  to  the  bill  for  want  of  equity,  on  the  ground  that  he  bid 
been  in  possession  of  the  property  upwards  of  twenty  years  without  account 
Sir  Thomas  Plumer,  V.  C.  said,  there  was  no  doubt  that  advantage  might  be 
taken  of  tliis  objection  by  demurrer,  if  the  bill  so  stated  the  case ;  that  there 
was  nothing  to  interfere  with  the  lapse  of  time,  to  the  benefit  of  which  the 
defendant  was  entitled  ;  but,  as  before  observed,  his  Honor  thonght  it  diffi- 
cult to  suppose  such  a  case,'  and  over-ruled  tlie  demurrer,  on  the  ground  that 
the  rule  on  which  it  was  founded  did  not  apply,  for  that  the  defendant  had, 
within  the  last  twenty  years,  clearly  acknowledged  himself  to  be  in  possession, 
not  as  owner,  but  as  mortgagee.    The  analogy  of  the  statute,  tlierefore,  was 
destroyed,  and  the  facts  supporting  the  demurrer  were  untrue.    In  the  lastly- 
mentioned  case  of  Hodle  v.  Healeyy  the  counsel  for  the  plaintiff  admitted  that 
a  demurrer  was  as  available  as  a  plea,  to  take  advantage  of  length  of  posses- 
sion, but  a  plea,  they  said,  was  evidently  a  more  proper  course,  and  as  issue 
could  be  taken  by  tlie  plaintiff  on  the  facts  set  up,  it  ought  to  be  encouraged. 
In  the  latest  reported  case  on  this  subject  (Foeter  v.  HidgeoHj  19  Ves.  184), 
Lord  Eldon  thought  the  establishment  of  the  rule,  as  stated  at  the  Cockpit, 
would  not  be  attended  with  mischief.      It  was  true,  that  previously  to  tbe 
case  of  Bedford  v.  Cloeey  the  universal' opinion  was,  that  advantage  could  be 
taken  of  the  statute  by  plea  mdy ;  but  the  reason  given  by  Lord  Hardwicke 
(3  Atk.  tt6\  that  the  plaintiff  might  amend  his  bill,  would  destroy  all  de- 
murrers.   Lord  Eldon  further  observed,  that  he  was  counsel  in  the  cause  of 
Becltfordv.  Cloeey  and  was  sure  tliat  Lord  Renyon,  upon  the  doctrine  he  then 
held,  thought  that  advantage  might  be  taken  of  a  case  of  this  sort  by  demurrer. 
We  may  therefore  now  take  the  rule  of  court  to  be  so  settled,  and  dismiss  the 
subject  with  that  understanding,  merely  referring  to  a  few  other  cases,  where 
a  discussion  of  the  point  may  be  ibund,  if  fulther  investigation  be  deemed 
essential.     See  Dewdney  Ex  parte^  15  Ves.  479.     Wuugh  w.Limd^  Coop.  ISf. 
Metcalf  v.  Broum,  5  Price,  560.     Uoyd  y.  Lander ^  5  Madd.  282 ;  and  among 
the  old  cases,    Sibson  v.  Fletcher,  1  Ch.  Rep.  59.     Nance  v.  C«fce,   8  ib.  ISI* 
Dean  v.  Gavell,  Finch,  ill.    Hellam  v.  Grate,  ib.  SOS.    Pearson  v.  PnUeff 
1  Ch.  Ca.  102.    Uekwood  v.  £irer,  S  Atk.  225.      Trash  v.  White,  S  Bro.  C.  C 
289 ;  preserved  by  eontwutndo,  Gregory  v.  HmriU,  3  Brod«  &  BIng.  212. 

Tbe  stndent  should,  however,  be  apprised,  that  length  of  time  cannot  be 
set  np  by  demurrer,  as  a  complete  bar  to  an  equitable  demand,  for  length  of 
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in  the  mortgagor,  in  imitation  of  the  first  clause  of  die  sta- 
tute of  limitations  (d) ;  so,  a^  the  disabifity  is  removted^  rthe 

• 

time  fixed  for  prosecuting  in  the.  proviso;  which  is  ten  yeax9j 
ought  likewise,  it  seems,  .to  be  observed  (x).  .  Thus,  at  a  xer 
hearing  before  the. Lord  Keeper  (e),  assisted  by  two  justices, 
concerning  the  redemption  of  a  mortgage  that  had  been  made 
above  forty  years,  the  court  declared  the.  mortgagors  should 
not  be  relieved  after  twenty  years,  for,  though  these  matteir^ 

(d)  Pir  Lord  Talbot,  in  Bikh  t.        («)  WkUe  ▼.  Ewer,   t  Vent  S40. 
Heriwyt  3  P«  WiBB.  S88,  note.    Quare      l  Cluu  Ca.  lOt. 
et   vide    inf^,    39S,    Rnkuiraw   v. 
Brewer. 


I. 


time  operates  as  a  bar,  not  preprio  Jure,  bat  as  a  fact  shewing  acquiescence  ;  5«r  em  deumr" 
and  a  party  cannot  avail  himself  of  an  hiference  from  facts  on  a  demurrer.  «?*•       .  -^_ 
DehnUne  v.  Brown,  3  Bro.  C.  C.  633 ;  bat  length  of  time  may  be  urged  with  |^^^ 
great  effect  at  the  hearing  of  the  cause,  for   it  is  a  rule  founded  on  the 
principles  of  public  policy.     See  Herey  v.  Dinwoody,  4  Bro.  C.  C.  f 68.    The 
very  forbearance  to  make  a  demand  will  be  considered  as  affording  a  pre- 
sumption, either  that  the  claimant  is  conscious  it  was  satisfied,  or  intended 
to  relinquish  it.    Pickermg  ▼.  Lord  Stanford,  t  Yes.  Jun.  tSO.  58S,  3. 

(X)  The  learned  auUior  adds  a  qu4Bre  in  his  note  (d);  but  the  reason  of  his  Text  an^fimied 
doubt  b  not  apparent.    In  the  late  case  of  Becltford  v.  fVade,  17  Ves.  97,  it  was  ^  *■**  ^^* 
held,  that  an  equity  of  redemption  was  barred  by  twenty  yean  possession 
under  the  mortgagee,  provided  the  mortgagor  were  under  no  legal  disability ; 
and  if  he  were,  then  by  ten  years  acquiescence  after  the  impediment  bad 
been  removed. 

Bamardiston  narrates  a  case  where  A.  andB.  his  wife,  by  deed  and  fine,  Bea^  ^rals 
mortgaged  her  estate  to  C. ;  Uiey  then  sold  their  equity  of  redemption  to  D.  ^^jjjjj  ^-^ 
for  10^.  and  covenanted,  that  the  fine  should  be  for  strengthening  the  latter  ^^  ^  ^^y  ^ 
deed.    C.  entered  and  made  many  improvements.    Twenty-three  years  after-  redimftM^ 
wards  A.  died,  vn'd  nine  years  after,  his  wife  B.  died.    Then  £.  her  heir,  sold 
an  his  interest  to  F.  for  812.  who  brought  his  biU  to  redeem  ten  years  after  the 
death  of  B.  j  but  the  court  would  not  allow  it,  more  especially  as  the  payment 
of  the  purchase-money  by  F.  to  E.  was   not  clearly  proved.     Fleetwood  ▼. 
TempUiMM,  Barnard.  187.    F.,  in  this  case,  is  what  Lord  HardwiclLO  call^  a 
prowling  assignee,  and  on  whom  tlie  court  looks  with  a  jealous  eye,  tumhig 
(by  fair  means)  every  circumstance  where  there  is  doubt  to  bis  disadvantage, 
for  the  purpose  of  discouraging  traffic  in  latent  equities;  but  if  he  has  paid  a 
hofA  fide  consideration  for  the  equity,  though  It  be  an  inconsiderable  sum, 
and  no  fraud  in  the  case,  he  will  be  allowed  to  redeem  if  tlie  twenty  years 
have  not  elapsed,  and  must  have  all  the  benefit  of  tlie  role.    Anon,  3  Atk.  314. 
vide  etiam  as  to  the  analogy  of  equitable  rules  on  this  section  of  the  sUtute, 
Lyton  V.  LyOm,   4  Bro.  C.  C.  441,   and  Pirn  v.  Gfoorfiwa,   and  BWce>  coee, 
stated  by  Mf.  Sugdcn  in  his  argument  in  CMwmdeky  v.  CUnion,  %  Mcriv.  240, 
lobeUien  drpending. 
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in  equity  ware  to  be  goyerned  by  tibe  ooune  of  die  court,  yet, 
as  in  the  statute  of  the  21  James,  c.  16,  the  legiidature  had  ad* 
judged  it  reasonable  to  limit  the  time  of  entry  to  that  periodi 
unless  there  were  such  particular  circumstances  as  might  Tary 
the  ordinary  case,  which  were  therein  provided  for,  it  was  best 
to  square  the  rules  of  equity  as  near  the  rules  of  reason  and 
law  as  might  be  (ee). 

jRjtojKoar*.  And  the  court  refused  to  redeem  after  thirty-three  years, 
tkhrif'ikrM  although  it  was  proved  by  one  witness  that,  about  ttveniy-fwr 
^^^''  years  before  the  then  application  to  redeem,  the  mortgagee 

had  told  him  he  was  fully  satisfied  (y),  and  paid  all  his  de- 
mands upon  the  mortgagor  (/)• 

But  the  reporter  says,  that  the  court  proposed,  in  respect 
of  the  badges  of  equity  in  this  cause  in  favour  of  the  plaintiff, 
[  S65  ]      to  do  something  for  the  plaintiff  which  the  defendant  con- 
sented to. 

• 

PUading.  In  the  case  of  Chapman  v.  Boyer  (g),  "  That  the  mortgage 

had  not  been  redeemed  after  twenty  years  forfeiture,  and  that 
the  estate  had  descended  to  an  heir  who  had  sold  the  same,** 
was,  on  pleading,  held  good. 

No  time  «  bar      But,  if  there  be  fraud  in  the  transaction,  as  if  a  mortgage 
/roMT.  ^  made  by  an  absolute  deed  .without  a  defeazance,  no  length 

of  tune  will  be  a  bar  (A)  (z). 

(ee)  [Does  Uie  ttatHte  of  liimtatloiis  (g)  1  Ch.  Rep.  206.    Nels.  54*  [et 

apply  to  eatalla:  a  new  title  aeerning  vide  3  Atk.  SS5.— C^.] 

to  each  succeeding  teosnt  in  tail?—  (k)  Ca.  Teny.  IVilb.  63.  et  fide 

£d.]  Bmker  v.  IVmd^  iVes.  160.    [At  to 

(/)  I$kamw.  CoUy  1  Ch.  Rep.  It8.  this,  vide  p.  120,  ante.— £tf.] 

Cau  in  text         (Y)  Qaare,  if  in  this  case,  supposing  tlie  court  to  have  credited  the  faet| 
qv4dimud*  the  mortgagee  ought  not  to  hare  been  decreed  to  re-oonwey,  not  on  the  graoad 

that  be  was  mortgagee,  but  as  behig  a  trustee  for  the  mortgagor,  the  mortgage 

upon  his  owB  admission  hemg  aatisfied,  according  to  the  rule  laid  down  ia 

page  109,  ante. 

[  365  *  ]        (Z)  Thia  mie  (akhoni^  expressed  in  the  language  of  the  court)  is  perhaps 

JUde  in  text       too  generfil.    It  were  probably  more  correct  to  say,  that  the  tvreniy  yean  wiU 

too  general.        f^^^  ^^  ^ ^^  ^^^  ^^  ^^^  ^^  ^^^^  ^  discovered.  The  case  nest  cited  in  tte 
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« 

ThttB,  where  A«,  for  a  smaB  sum  of  money,  mortgaged  RedewMomdi^ 

•  Cf€cd  tffUT  for* 

Imds  to  B.,  and,  to  deceive  the  mortgagor,  it  was  expressed  ty-ont  years,  on 

that  the  redemption  should  be  made  with  A/s  oam  money  and  i^**"**  vA"    • 

in  kU  Uft'time  (i) ;  A/s  necessities  drove  him  abroad,  where 

he  died ;  B«  afterwards  devised  the  money,  if  the  mortgage 

sko^dd  be  redeemed.    On  a  blQ  exhibited  to  redeem,  length  of 

time  was  objected,  forty  years  having  elapsed ;  but  the  court 

decreed  a  redemption,  sayhig,  that  there  was  fraud  in  the 

original  agreement,  for  the  words,   to  be  paid  toith  his  oum 

money r  vere  thrown  in  to  make  A.  imagine  it  could  not  be 

done  otherwise* 

So,  also,  if  there  be  any  legal  impediment  affecting  the  per-  Sj'JSSiJ'"^''' 
son  having  a  right  to  redeem,  he  may  redeem  after  such  impe-*  ndem  rfur 
diment  is  removed,  aldiough  the  period  lunited  by  the  cpurt  iS!!oSr^ 
be  past.     For  this  being  an  equity  founded  upcm  the  statute, 
no  greater  allowance  is  made  in  consideration  of  length  of 
time,  than  the  statute  of  limitation  gives  in  cases  coming 
within  its  letter  (/)• 

Thus,  where  husband  and  wife  mortgaged  copyhold  lands  (of  Cwerhtn* 
whidi  she  was  seised  to  her  and  her  heirs  according  to  the 
custom  of  the  UAnor)  by  surrend^  to  the  mortgagee,  which|| 

(i)  Orde  v.  SmUkf   8«lect  Ca.  la     [See  S.  P.  wite«  S60a,  n.  (S),  mai 
Ch.  9, 10.  [and  see  last  note.— £d.]        infra,  409,  n.  (X).— ISrf.] 
(/)  ComH  ▼.  Syketf  1  Ch.  Rep.  194. 


text  imports  to  be  a  decision  on  the  ground  of  fraad  alone;  bat  that  ease  eon-  71m«  hegims 
Uined  anoUier  circumstance,  which  would  have  enlitled  the  plaintiff  to  the  /im  discovery 
relief  he  sought    It  was  true  forty-one  years  had  elapsed  since  the  making  of  ^  ^ 
the  mortgage ;  but  tlie  mortgagee  had  within  the  last  twenty  years  taken  notice 
of  the  mortgage  in  bis  will  as  an  exbting  incumbrance  and  liable  to  be  re- 
deemed, and  had  actually  demised  the  money  away  in  case  of  that  event.    The 
Master  of  the  Rolls  noticed  this  circmnstance,  and  said  It  was  sufficient  (dis- 
tinct from  the  fraud)  to  entitle  the  plaintiff, to  a  decree  for  redemption.  .  See  ,^ 
S  Eq.  Ca.  Abr.  600,  pi.  t7.  et  vide  S  Sch.  Sc  Lef.  dSS.    Nevertlieless,  it  is  a 
first  prineiple  of  equity  that  length  of  time  wiH  not  sanctify  fhiud.    1  Ridgw. 
P.  R.  S37.    8.  L.   S  Yes.  jnn.  «80.  et  vide  Aldem  v.  Gregmry,  8  Eden  Rep.  t85, 
where  Lord  Northington  strongly  marks  Ills  approbation  of  this  latter  doctrine : 
be  M  represented  as  sayings  '*  The  next  question  is,  in  effect,  whether  delay 
will  purge  a  fraud^never  while  I  sit  here.    Every  delay  arising  from  it  adds 
to  its  injustice,  aud  multiplies  the  oppression."  ' 
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^     •»  _  • 

•  •  '    '■ 

by  non-payment,  became  forfeited ;  the  mortgagee  took  pos- 
session, and  disposed  of  them  to  his  wife  for  life,  with  are- 
version  to  the  defendant  and  his  heirs :  afterwards  the  wife,  the 
mortgagor,  died  [in  the  Kfe-time  of  her  husband],  not  haying 
been  able  to  redeem  during  her  coverture.  The  lands  were 
conveyed  over.  Then  the  plaintiff,  her  son  and  heir,  apjdied 
to  the  mortgagee  to  redeem,  and  it  wa6  insisted  that  he  ought 
not  to  redeem  against  the  atienee  of  the  premises,  twenty-five 
years  being  elapsed ;  but  the  court  resolved,  that,  in  regard  of 
the  impediment  in  the  plaintiff's  mother,  which  prevented  her 
redeeming  during  her  coverture,  the  plaintiff  ought  to  redeem, 
and  decreed  accordingly. 

% 

ISNfMdMtfiii  And  the  plaintifi^  in  a  bill  to  redeem,  may  take  advantage  of 

^JuJgti^h  such  .legal  impediment  on  plea  of  the  statute  of  limitation  by 
inteiiM  bill  •r  way  of  leply,  or  by  amenidmg  his  biD  (i»).  And  for  this  reason 
ddMorrer*         Lord  Hardwicke  was  of  opinion,  in  the  case  of  Aggas  ▼. 

Picker eUi  that  if  a  bill  was  brought  to  redeem,  and  the  plain- 
tiff set  forth  that  he  had  been  long  out  of  possession,  and  did 
not  shew  himself  to  be  within  any  of  the  exceptions  of  the 
statute,  you  could  not  take  advantage  of  that  by  demurrer; 
ibr  the  plaintiff  might  make  it  appear  by  way  of  reply,  or  by 
amending  his  bill,  that  he  was  within  the  savings  of  the  statute, 
or,  upon  a  plea,  he  might  prove  himself  to  be  within  the  ex- 
ceptions. But  if  it  was  to  be  allowed  by  way  of  demurrer, 
the  bill  would  be  out  of  court. 

Ttcnitfyem  But,  if  the  twenty  years,  considered  in  equity  as  a  pre- 
t^frnfiMtTto  wunptive  bar,  be^  to  run,  the  intervention  of  a  legal  dis- 
?!*»  ?*^fg*  ability  in  the  person  having  a  right  to  redeem,  will  not  prevent 
ten€.  on  the.  time  going  against  him. 

•  ^  - 

Fine  luKhig  be'^      Thus,  where  the  plaintiff's  fieither,  in  1697,  mortgaged  the 
1^  noTS^*^  lands  in  question  to  the  defendant,  and  in  1698,  the  mortgage 
^^^  V««*    being  forfeited,  the  defendant  brought  his  ejectment  and  reco- 
vered, possession  (n) ;  and  on  a  bill  to  redeeip  or  foreclose,  had 

(»)  3  Atk.  f  f 5.  [and  tee  ante,  369,  Knowlei  ▼.  Sfenee^  Mote«  S95.   U*-  ^* 

D.(U).— £rf.]  *  1  Eq.  Ca.  Abr.  315,  pL  5.  tit /itAiMy* 

{n)  Floyd  v.  JdmtteU,  Gilb.  Rep.  £q.  —£(/,] 
185.    St,  John  V.  TVimer,  2  Yem.  418. 
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a  decree  accordingly,  which  was  assigned  and  enrolled  in  170U. 
In  17Q2  the  plaintiflTs  &ther  died.  The  plaintiff  continued  an 
in&nt  tin  1709,  when  he  came  of  age.  In  1721  he  brought  a 
bill  to  set  aside  this  decree,  and  be  let  into  a  redemption,  on- 
payment  of  principal,  interest,  and  costs,  suggesting  therein 
that  the  defendant  was  much  overpaid;  that  the  lands  were  of 
greater  value ;  that  the  proceedings  in  the  decree  were  ex 
parte;  and  that  there  were  many  irregularities  therein.  The 
defendant  answered  to  part,  and  pleaded  the  decree  of  fore- 
closure and  inrohnent;  insisting,  that  it  would  be  against  prac- 
tice to  set  aside  a  decree,  signed  and  inrolled,  by  an  original 
bill :  and  the  Lord  Chancellor  dismissed  the  biQ,  but  without 
costs,  saying,  that,  in  this  case,  the  infancy  of  the  plaintiff 
would  not  help  him,  the  right  to  redeem  not  beginning  in  his 
time,  but  in  his  ancestor's ;  for,  in  all  such  cases,  the  party : 
was  barred,  and  had  not  twenty  years  after  the  impediment 
was  removed* 

And  so  it  is,  although  there  be  a  coverture  or  a  tenancy  by  c^verttm. 
curtesy  (o),  yet  if   the  time  hefpn  to  run,  the  ^disability  will    *^^' 
not  protect  the  equity  of  redemption  (a). 

r 

(o)  Amm.  t  Atk.  333* 


(A)  Therefore  If  a  /mm  ecneri  afterwards  becomes  discovert,  the  statote  CsMiiare. 
of  ttmitatioiM  commences  its  restrictive  period  from  that  time,  and  mns  against 
her,  though  she  afterwards  marry  again.  Amm.  t  Atk.  333.  Hence  it  is  not 
exactly  correct  to  state,  that  the  mortgagor  cannot  by  his  own  act  vary  the 
contract  with  the  mortgagee ;  for  in  a  mortgage  by  a  /ism  sole,  who  aAer- 
vrards  marries  (which  is  bm  own  act)  and  the  mortgagee  enters,  his  possession 
daring  the  coverture,  vrhich  nuy  contlnne  fiir  beyond  twenty  years,  will  not 
bind  the  remainder-man ;  per  Lord  Manners,  hi  Blaiu  v.  F^Her,  9  Ball  Sk 
Bea.  575,  hot  his  Lordship's  argnment,  that  in  borrowing  the  limitation  of  the 
statote  no  satisfactory  reason  can  be  assigned  for  rejecting  the  most  important 
provision  in  the  act,  namely,  the  period  from  which  the  adverse  possession 
•hall  begin  to  mn  as  agahut  a  remainder-man,  did  not  prevaiL  See  next 
page* 

Aswtb  a  tenancy  by  the  cnrtesy,  or  any  other  tcnaficy  for  life,  it  vras  in  one  Tnrnnt  ly  air- 
case  aigned,  that  since  a  remafaider-man  or  reversioner  of  an  equity  of  redemp-  ^  Z^Sm 
tioD  might  redeem  a  mortgage  during  the  life-time  of  a  precedhig  tenant  for  g^j^g  ^q  motI* 
life,  the  time  of  the  statute  would  run  against  snch  remainder-man  or  rever-  gH*^9  ^^  *f 
aioner,  notwithstandbg  the  existence  of  several  esUtes  for  life  in  the  equity  '^^Lmim'fv* 
of  redemption.    This  was  contrary  to  the  general  rule,  that  a  remaioder-maii  demotion  ejiea- 
M  reversioner  will  not  be  barred  of  their  esUtes  if  they  claini  within  twenty  ^  ^^^  ^^' 


} 
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one  principal  ground  upon  itiiich  the  court  found  their  objec- 
tion to  redemption  after  a  great  length  of  time)  being  removed, 


prMsed  very  mnch  on  my  misd  in  this  canse ;  bnt  as  I  ondentand,  that  ia 
a  case  lately  heard  before  Sir  William  Grant,  he  was  of  a  cimtrary  opinioo, 
and  that  the  same  question  is  now  before  Lord  Eldon,  I  shall  therefore  defer 
the  decision  of  this  part  of  the  caose,  until  I  am  able  to  ascertain  what  will 
be  the  resolt  of  the  opinions  of  those  two  eminent  judges."    f  Ball  &  Bet. 
576,  7.    It  is  not  added  in  the  report  what  became  of  the  case  afterwards. 
However,  the  decision  in  the  case  alluded  to  by  Lord  Manners  (CkolmnMeff 
V.  C/ta^oN,   infra,  toI.  ii.  1149)  has  settled,  that  the  statute  is  not  to  be 
'itddpted  throughout,  and  that  the  lapse  of  twenty  years  affords  in  equity  a 
substantive  inspperable  plea  in  bar. 
At  U  jmrger        As  to  the  suspension  of  charges  by  their  union  with  the  estate  out  of  which 
nf  chargeg.         they  accrue,  the  reporter.  In  a  note  to  the  preceding  case  (in  Anstruther)  re- 
marks, *^  When  the  legal '  estate  in  land,  and  a  legal  charge  apon  it  vest  ia 
the' same  person,  for  a  time  he  is  to  be  considered  as  ta  of  the  principal  estate, 
and  the  charge  is  suspended  for  the  time  that  the  rights  are  united.    In  equity 
the  estate  of  the  mortgagor  is  considered  as  the  principal,  that  of  a  mort- 
gagee as  a  charge  upon  it ;  perhaps  the  latter  ought  to  be  considered  as 
/merging  in  the  former,  while  they  are  in  one  person."    Note  to  CoAett  t. 
BorlKr,  3  Anstr.  755.    A  similar  union  of  the  equity  of  redemption  with  tlie 
right   to  the  mortgage  money,  occurred  in  a  case  which  was  submitted  to 
counsel  in^  Ca.  Sc  Opin.  44.    The  gentleman  who  gave  his  opinion,  conceived, 
that  when  the  equity  of  redemption  in  the  whole  fee  vested  in  the  person  who 
had  the  whole  right  to  the  mortgage,  they  were  so  united  together  in  equity, 
that  the  mortgage  as  well  as  the  estate  in  the  land  passed  by  the  will  of  such 
person  to  his  devisee,  who  consequently,  was  entitled  to  both.— It  is  however, 
now  considered  to  be  settled,  that  if  a  person  who  is  entitled  to  a  sum  of 
money,  which  Is  charged  npon  an  estate  and  secured  by  a  term  of  yean, 
ai^terwards  becomes  entitled  to  the  fee-simple  of  the  estate,  a  court  of  eqai^ 
will  eztuiguish  the  diarge  and  disburthen  the  estate  of  the  Incnmbraace, 
except  where  there  are  creditors  or  infants.    See  further  as  to  the  merger 
of  charges.  Index,  voce  Merger, 
JPIae  nm«  In  ordinary  cases,  the  owner  of  the  remainder  or  reversion  is  allowed  a 

tHf^mt  rmam^  period  of  twenty  years  from  the  determination  of  the  prior  estate,  in  which  to 
^^'Jf'^!!JS^^  auert  his  title,  and  if  he  be  then  under  legal  disability  he  wttl  be  aOowed 
[  369  J  ^^  years  more  for  a  like  purpose  after  those  disabilities  have  ceased.  Sap- 
Hon  during  ^fe'  posing  the  casie  of  a  forfeiture  of  tlie  preceding  estate  for  life  or  years,  the 
In^taJud^^'  remainder-man  may  enter  or  bring  an  ejectment  inunediately,  but  be  is  not 

bound  to  do  either.    If  he  asserts  his  right  witliin  tlie  period  prescribed  by 
the  statute,  after  the  remamder  has  ikllen  into  possession  by  the  regular  de- 
terinmation  of  the  preceding  estate,  it  will  be  time  enough,  and  thestatite 
*  cannot  be  erected  as  a  barrier  to  his  pretensions  for  not  coming  within  twenty 

•years  after' his  title  accrued  by  the  forfeiture.  Kemf  v.  Weetbroekf  1  Ves. 
f87.  S.  L.  Gore  v.  StaekpoU^  1  Dow.  P.  C.  18.  This  rule,  it  should  seem, 
will  not  apply  to  the  case  of  a  remainder-man  or  reversioner  where  the  estate 
is  in  mortgage,  that  is,  where  they  claim  under  .limitations  of  the  equity  of 
redemption ;  for  the  statute  from  vrfiich  this  rule  is  derived,  has  been  b^ki  ia- 
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Y»>  injury  will  accrue  to  the  mortgagee  in  being  obliged  to  re- 
ceive back  his  principal,  interest,  and  costs.  And  therefore, 
where  the  bill  was  to  redeem  a  mortgage  made  in  1642  (p),  it 

(p)  Procter  ▼•  Cowper^  «  Vern.  377.  Trio.  Terin,  170Q.  S,  C.  [Pr.  Ch.  116.— 


applicable  (except  by  analogy)  to  equities  of  any  kind.  And  it  is  particularly 
observable,  tbat  the  grounds  which  induced  the  reversal  of  the  case  of  Corbett 
v.  Barker^  were  not  such  as  may  be  considered  in  the  least  degree  militating 
against  the  opinion  delivered  by  Chief  Baron  Eyre  on  the  first  hearing  of  that 
case^  namely,  that  the  neglect  of  the  heir  of  the  femB  covert  mortgagor  to 
redeem  the  estate  daring  the  life-time  of  the  tenant  by  the  curtesy,  should  bar 
bim  of  his  equity  to  do  so  on  the  death  of  such  tenant  for  life,  if  twenty  years 
have  run  against  him  since  the  accruer  of  his  right  by  the  death  of  the  feme 
mortgagor.  One  great  reason  for  reversing  Corbett  v.  Barker  arose  from  the 
anion  of  the  two  characters  of  mortgagor  and  mortgagee  in  one  person.  If 
the  tenant  for  life  had  not  conveyed  the  equity  of  redemption  to  the  mortga- 
gee, but  had  continued  tenant  by  the  curtesy  for  the  period  of  twenty  years, 
and  had  permitted  the  mortgagee  to  remain  in  possession  o^  the  premises 
doring  that  time,  without  calling  for  an  account  of  the  surplus  rents  and  pro- 
fit^ or  otherwise  procuring  an  acknowledgment  of  the  mortgage^  then  the 
question  would  arise,  whether  on  the  death  of  the  tenant  for  life,  such  laches 
could  be  imputed  to  the  remainder-man  of  the  equity  of  redemption,  in  not 
redeeming  during  the  twenty  years  as  would  bar  him  of  a  benefit^  which  in 
analogous  cases  would  be  extended  to'  him.  Lord  C.  B.  Eyre  wan  of  opinion, 
that  the  remalnder-roan  would  be  barred,  because  he  had  a  right  to  redeem 
during  the  life- time  of  the  tenant  by  the  curtesy,  and  it  was  natural  to  suppose, 
that  during  that  period  he  would  be  apprised  of  his  interests  and  the' nature 
of  his  rights.  Besides,  it  was  the  estate  of  the  mortgagee  which  was  to  be 
defeated,  who  was  not  to  be  fettered  with  the  rights  of  third  persons.  The 
role,  said  the  Chief  Baron  (1  Anstr.  142)  was,  that  if  a  mortgagee  obtain 
possession,  and  a  bill  be  brought  to  redeem  in  proper  time  he  will  be  bound 
to  account,  but  if  no  bill  be  brought  within  twenty  years,  nor  any  admission 
of  holding  in  trust  (as  payment  of  part  of  tlie  rents,  &c.)  his  estate  will  be 
absolute,  although  it  might  be  proved  that  he  had  received  more  than  the 
principal  sum  before  the  twenty  years  were  expired  ;  and  as  to  the  remain- 
der-man, the  mortgagee  is  to  be  considered  as  any  other  mortgagee  in  pos- 
session.—niience,  therefore,  we  may  adduce  the  rule  to  be  as  Lord  Hard- 
wicke  stated  it  in  the  Awmymoue  case  in  Atkyns,  cited  in  the  text,  that  a 
tenancy  by  the  curtesy  will  not  be  any  excuse  against  the  operation  of  this 
analogy  to  the  statute,  for  it  is  of  no  consequence  to  a  mortgagee,  who  has 
the  equity  of  redemption.  If  they  who  are  entitled  to  it,  do  not  make  use  of 
their  right  within  the  limited  time,  they  will  be  barred,  otherwise  there  would 
be  no  bounds  to  a  redemption,  and  no  mortgagee  could  ever  be  quieted  in  his 
possession.  The  lapse  of  twenty  years  affords  a  substantive  insuperable  plea 
in  bar,  infra,  vol.ii.  1133.  Hence  the  right  to  an  estate  may  be  acquired  inr 
cqnity  forty  years  sooner  than  at  law. 

Vol,  I.  .  K  K 
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appeared  the  mort^^agee  entered  in  1656,  and  iAifate  wbtb  lime 
descents  on  the  defendant's  part,  and  four  on  llie  part  of  the 
plaintiff;  but  the  length  of  time  being  answered  for,  ihe 
greatest  part  by  infancy  or  coverturci  and  an  accoiuit  having 
been  made  up  by  the  mortgagee  on  a  bill  brought  by  him  in 
1686,  to  foreclose,  the  court  decreed  a, redemption  and  an 
account  from  the  foot  of  the  account  in  1686  (b). 


No  9tmi  to  U'      (^)  '^^^  ^»  2n  ^^^  no  *^t  to  Ibe  redemption,  if  interest  be^pfeidimliR 
itrnptimu  mortgage  or  it  be  in  an^  oti^er  way  aclcnowledged ;  per  Lord  E^per,  i  Ck. 

Ca.  lOt;  and  a  oonrt  of  law  will  presume  tliat  interest  has  been  paid  fer 
thirty-seven  years  even,  if  the  spedal  verdict  expresses  nothing  -to  the  esa* 
trary,  HaU  V.  Doty  1  Dow.  &  Ry.  S40.  infra,  vol.  u.  1156.  So,  if  a  mortgs* 
gee  conveya,  subject  to  the  equity  of  redemption,  that  right  may  be  kept 
alive  for  auy  length  of  time.  Doo  v.  PmroJUy  5  T.  R.  655.  And  a  merepri* 
vate  account  kept  by  the  mortgagee  of  the  profits  of  the  estate,  in  which  be 
treats  the  estate  as  redeemable,  will  be  a  sufficient  cirenmstonce  whereop.  tt 
decree  a  redemption  if  it  can  be  fairly  proved«  Fmhfitx  v.  Mmt^ui,  S  Veb 
jon.  84,  cited ;  CampbeU  v.  Beckfordf  4  Ves.  474,  cited. 
Prsmise  rf  ae        In  the  margm  of  the  editor's  fourth  edition  of  Powell  on  Mortgages,  itil 


^^**  '^^"'^Jj?  ^^9  that  the  pnmiae  of  an  account  within*  tvrenty-years  will  have  the 

effect  as  an  account  stated  and  setti^d,  and  a  case  of  tmttereU  ▼•  iJnoe  a 
referred  to,  for  which  the  editor  has  diligently  searched,  but  as  yet  widRMt 
success*    The  cases  cited  in  the  next  note  but  one,  sufficiently  cenlim  ths 
position,  that  in  equity,  the  promise  of  an  account  wilt  be  eqniratent  to  sn  ae- 
count  stoted.    How,  indeed,  can  tiiere  be  a  promise  to  furnish  an  aceoast 
without  an  admission  that  there  has  l>een  an  aooouht  kept  wMch  is  sttll  sa- 
settled.    At  law  it  has  been  held,   that  a  proaitfr  by  a  defendant  to  iisya 
debt  by  instalments  when  he  is  aUe,  will  be  sufficient  to  take  the  esse  ^ 
of  the  statute  of  Imiitations,  without  proof  of  time  being  giyeo,  or  of  the 
ability  of  the  party  to  pay,  Thampoon  y.  Odborniy  2  Staric.  98,  over-mling  Jkt^ 
V*  Smithy  4  £sp.  ^  \  and  there  appears  to  foe  no  well-founded  reason  wliy  * 
court  of  equity  should  depart  from  its  usual  analogy  and  adopt  a  difierent  rtilfe» 
So  again  in  GtMoiis  ▼.  M^QuiUmdy  1  Bam.  &  Aid.  690,  a  verbal  promise  of 
account,  or  in  other  words,  a  promise  that  the  matter  in  dispute  respeetisg 
a  debt  should  be  arranged,  was  held  a  sufficient  acknowledgment  of  iks 
debt  to  take  the  case  out  of  the  statute  of  limitatlDns.    It  was  argued,  thst 
the  acknowledgment  should  have  been  in  writing ;  but  the  court  said  tint 
a  written  promise  was  not  necessary ;  for  the  defendant's  liability  was  fixed  by 
the  original  promise  in  writing,  and  the  subsequent  acknowledgment  withis 
six.  years,  was  only  to  shew  that  the  liability' had  net  been  discharged.   Sec 
also,  on  this  latter  subject,  Leaper  v,  Tattouy  16  East,  420.    HeUiiigs  v.  Shv, 
1  J.  B.  Moore,  340.  S,  C.  7  Taunt.  608.    Wkitekead  v.  Howardy  f  Brod.&  Bing. 
375.  College  y*  HorHy  3  Bing.  119,  and  the  cases  therein  respectively  cited* 
But  it  should  be  observed  that  a  promise  or  acknowledgment  by  a  vift  ^fi^ 
marriage  would  not  be  available,  at  least  as  far  as  regards  a  promissory  note, 
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And  an  account  setded  between  the  moitigj^OT^jadmott'' dUkoughnobiU 
gagee  within  the  time  lumted^  although  there  be  no  bill  filed,  *^ 

« 

will  preserve  the  mortgagor's  right  of  redemption. 

Thus,  where  a  mortgage  was  'made  in  1713  (;)>  and  the  clerk 
to  the  soiioitw  for  the  mortgagor,  in  order  to  pay  off  the  mort- 
gage, settled  an  account  in  1730,  of  what  was  due  for  prin- 
cipal and  interest,  and  no  farther  proceedings  were  had ;  yet 
that  was  hdd  by  Lord  Hardwicke,  on  application  in  1742,  to 
vsfe  the  right  of  redemption. 

But,  although  tiiiere  be  a  decree  to  redeem,  and  an  account,  But  aeanau  or 
yet,  if  it  be  suffered  to  lie  dormant,  and  be  not  prosecuted  deem  lying  dor- 

fRont  twenty 


redemption 
barred  (c). 


and  if  she  h«s  been  martied  mote  thm  iiz  yeafs,  the  statute  of  limitatioiis  mvy 
be  pleaded  notwithitranding  anch  promise.    Pittam  ▼•  JPbrfis,  i  hnxn,  &  Cress. 
Ma*    In  fVvsf  V.  Biwgmighi  X  Bing.  f«6,  Inhere  the  statute  was  pleaded^  the 
plamtiff  put  hi  evidenoe  a  letter^  whei«hi  the  defendant  said,  **  Bnsiness  calls 
IM  on  the  sudden  to  lircrpooi,  shoiHd  I  be  Ibrtnnate  in  my  adventures,  yon 
may  depend  on  seeing  me  in  Bristol  fat  less  than  three  weeks  ;  otherwise,  I 
■nist  amnge  matters  with  yon  as  circamstances  will  permit."    The  defend- 
ant did  not  shew  that  there  were  any  other  matters  besides  the  promissory 
note  in  qaestion  to  which  the  letter  conid  refer  i  Ais  was  held  to  be  a  soffietent 
aduMwIedgment  to  take  the  case  ont  of  the  statute.    So  in  another  case,  an 
ackaQWledgment  by  «  joint  maker  of  a  promissory  note,  was  held  to  revive  tlie 
debt  against  a  jnrety  even.    Perehaim  v.  Aojfiia/,    S  Bing,  306..    Bot  where 
A.  Ss  B.  gave  a  joint  and  several  promissory  note  and  A.  died,  and  ten  years 
after  his.  death,  B*  paid  interest  npon  the  note,  in  an  action  brought  npon  tlie 
DOte  against  the  ezecotors  of  A.,  it  was  held  that  the  payment  of  interest 
by  B.  did  not  take  the  case  out  of  the  statute  of  linritationB,  so  as  to  make  A.'s 
BXflcntott  liable.    AtkiM  v.  Tredgotd^  %  Bam.  8c  Cress.  tS. 

The  twenty  years  begin  to  rim  from  the  time  at  which  the  account  or  From  what  pe- 
promise  is  given,  for  by  giving  or  promising  the  account,  the  mortgagee  ad-  '^^  *^^^  ^ 
mits  tlias  he  holds  in  that  character.  In  Edeett  v.  jBacbmna,  2  Yes.  jnn.  84« 
the  court-said,  that  there  were  many  instances  in  which  redemptions  had  been 
topened  atlter  twenty  years,  where  the  mortgagees  had  treated  their  securities 
as  redeemable,  by  keeping  accoants  daring  that  period.  The  long  case  on 
this  aobjeet  before  Sir  Thomas  Sewell,  spoken  of  by  the  Lord  Chancellor,  in 
.MdeeU  v.  Buekatum,  and  in  which  his  Lordship  said  he  was  of  counsel,  was 
probably  that  of  IjUtereU  v.  Loo«,  supra* 

(C)  In  a  case  of  Gijfwrd  v.  Uort,  which  came  on  in  the  Exchequer,  1  Sch.   Dormancy  of 
dcLcf.,407,  n.  (a),  a  bill  was  filed  in  176S,  and  another  in  1798,  after  a  lapse  «^<*»'*'y'>* 
«f  thirty-five  jears.    This  hitter  bill  vras  considered  as  a  continnatiou  of  the 

KK2 
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within  the  time  limited,  the  mortgagor  aftd  his  heirs  will  be 
barred.     Thus,  where  A.,  in  1639  (r),  demised  the  lands  in 

(r)  Si.  Jdhn  ▼.  Turner,  9  Vern.  418. 


suit  commeDced  io  1765.    But  in  regard  no  steps  had  been  taken  in  the  caaie 
for  80  long  an  interval,  (particularly  for  a  space  of  twenty-five  years  from 
the  time  of  the  then  plaintiff's  coming  of  age,  during  which  time  the  Hort 
family  were  in  possession,  acting  upon  the  estate  as  absolute  owners,  and  did 
net  appear  in  any  instance  to  have  treated  it  is  a  pledge,)  the  court  held, 
that  the    equity  of  redemption  was  barred. — Some   doubts  however  have 
since  been  thrown  out   on  the  authority  of  this  case  by  Lords  Redesdale 
and  Manners— the  latter  assigning  the  reason  to  be,  that  there  was  so  moch 
business  at  that  time  in  the  court  of  Exchequer,  that  due  attention  could  not 
be  bestowed  on  all  Its  decrees,  it  Ball.  &  Bea.  405.    1  Dow.  P.  C.  18.    In 
Caue  V.  Allen,  2  Dow.  389,  a  suit  proceeded  as  far  as  bill,  answer,  and  repli- 
cation, but  after  that  no  further  steps  were  taken  in  the  cause  for  upwards  of 
twenty  years.    The  House  of  Lords  however  adjudged  that  this  alone  was  not 
enough  to  warrant  their  Lordships  in  refusing  a  specific  performance,  there 
being  acquiescence  on  both  sides,  but  held  it  a  good  i-eason  for  withholding 
costs  where  otherwise  tliey  would  have  been  given. 
Delay  through       ^^^  subject  of  dormitory  suits  has  since  occupied  the  attention  of  the  Uooie 
emthirrassment    of  Lords  for  several  days  on  a  question,  whetlier  a  bill  filed  by  the  mortgagor 
no  bar  to  re-    ^^^  redemption  was  rightly  dismissed  by  the  court  below  for  want  of  proseca- 
newal  qf  iuit,     tion.    The  circumstances  of  the  case  were  these :— In  the  year  1770,  the 
.mortgagor  was  in. possession  under  his  equitable  title  (the  mortgage  being  for 
the  whole  term  of  the  lease),  and  continued  so  in  possession  till  the  year  1781} 
when  he  was  ejected  by  a  purchaser  claiming  under  tiie  inortgagee.    The  mort- 
gagee had  lent  further  sums  to  the  mortgagor  on  judgment,  and  had  afterwards 
conveyed  the  lands,  and  assigned  the  judgments  to  one  C.  the  ejector,  who 
issued  out  writs  o{  fieri  facias  on  the  judgments  ;  and,  in  1781,  procured  a  sale 
from  the  sheriff  of  tlie  mortgagor's  equitable  interest,  under  circnmstances  of 
the  grossest  fraud.    In  1782  the  mortgagor  filed  a  bill  in  chancery  for  relief. 
Bat  from  embarrassment  in  his  circumstances  did  not  further* prosecute  tbe 
,snit  till  1801,  when  he  filed  an  amended  bill  for  revival  of  the  suit,  which  wss 
dismissed  by  Lord  jyianners  in  1808,  ou  tlie  ground  of  delay  (l  Bali  &Be.68)> 
To  this  decree  of  dismissal  the  mortgagor  appealed ;  and  the  case  coming  on 
In  the  House  of  Lords,  Lord  Eidon  observed,  that  their  Lordships  were  to 
con&ider  whether  there  was  any  thing  to  bar  the.  relief  on  the  authority  of 
those  cases — not  of  the  cases  which  justified  a  dismissal  .on  the  groandof  not 
commencing  a  suit  in  due  time— but  of  those  cases  which  justified  a  dismissal 
on  the  ground  that,  though  begun  in  due  time,  it  had  not  been  prosecnted 
Mortgagee  in    .'^'^^^  ^^^  diligence;  and  his  Lordship  thought  the  present  case  did  not  fall 
that  time,  couZd,  within  that  principle.    The  equity  of  redemption  was  never  foreclosed,  yet 

have  moved  for  th^  respondent  might  at  any  time  have  moved  to  dismiss  the  bill.    Lord  JiWon 
dismissal nf  bill.         , ,  ,       ^  ,  .      k- 

could  not  therefore  understand  the  ground  on  which  the  not  prosecuting  uw 

suit  with  due  diligence  had  been  in  this  case  considered  as  .a  bar  to  tbe  ralief> 

There  never  was  any  motion  to  dismiss  the  bill  for  want  of  proseoutioo,-  and 
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question  to  B.  to  counter-secure  him  against  debts,  for  which 
B.  stood  bound  as  security  to  the  amount  of  4000/.     In  1649, 


the  case  did  not  appear  to  fajl  within  the  principle  on  which  length  of  time 
was  a  bar ;  and  consequently,  if  after  hearing  the  noble  Lord  (^Redesdale) 
who  was  much  better  acquainted  with  Irish  proceedings  than  himself,  it  should 
appear  that  he  (Lord  Redesdale)  was  of  the  same  opinion,  the  decree  could 
not  stand.— Lord  Redesdale,  after  stating  the  case,  observed,  that  if  Blake 
the  purchaser  of  the  mortgage  had  been  desirous  to  foreclose  for  non-payment 
of  the  money  lent,  and  had,  as  he  might  have  done,  linder  the  Irish  statute,  ^^  ^   .^^^  ^^ 
tacked  the  judgments  to  the  mortgage,  he  might  have  tiled  a  bill  ibr  that  pur-  file  a  6tU  of 
pose,  and  then  the  mortgagor  would  have  had  a  limited  time  appointed,  within  1^^^^^%  « 
which  he  mnst  have  paid  the  money,  or,  if  not,  he  would  have  been  fore- 
closed.   But,  instead  of  that,  Blake  took  a  different  course,  which  could  not 
be  snstahied,  that  was,  he  resorted  to  the  sale  of  a  right  to  a  suit  in  equity, 
and  it  would  be  of  dangerous  consequence  if  such  transactions  could  be  sup- 
ported, for  it  would  then  be  impossible  for  mortgagors,  who  had  judgments 
against  them,  to  sell  the  equity  of  redemption  of  the  mortgage  property.   The 
ooly  question  was,  as  to  delay.    The  bill  was  filed  the  moment  Blake  executed 
this  contrivance,  [which  was  in  fo^ct  a  sale  of  the  right  to  foreclose,  and  con- 
sequently an  acknowledgment  of  the  mortgage]  and  therefore  there  was  no 
undue  delay  in  ping  the  bill,  as  it  was  filed  before  Moore  was  turned  out  of 
possession  under  the  ejectment,  and  before  Blake  had  entered  into  possession. 
There  was  delay  in  prosecviing  the  suit.    But  then  Blake  might  have  moved  to 
^dismiss  the  bill  for  want  of  prosecution.    He  suffered  the  matter  to  rest  how- 
ever until  Moore  proceeded  with  it,  and  obtained  a  decree.    When  the  case 
came  on  for  a  re-hearing  Lord  Manners  dismissed  the  bill.    It  was  stated, 
that  the  ground  of  that  decision  was  the  delay  in  prosecuting  the  suit.    But       r  gy^  l 
if  there  were  no  other  ground,  Lord  Redesdale  thought  that  ground  did  not 
apply.    The  decision  of  Lord  Manners  was  accordingly  reversed,  and  the 
mortgagor  permitted  to  redeem  on  payment  of  the  debt,  interest,  and  costs. 
Moore  v.  Blake,  4  Dow,.P.  C.  230. 

It  is  further  observable,  that  an  infant  will  be  bound  by  laches  in  a  suiti  Infant  tuitor 
But  I^rd  ErskiBC  would  not  say,  that  the  rights  of  the  persons  entiUed  to  ^^'^  ^  '^*"' 
the  inheritance  were  bound  by  the  acts  or  laches  of  the  preceding  tenants  for 
life,  as  they  were  by  the  acts  or  laches  of  ttaants  in  tail ;  yet,  on  the  other 
band,  his  Lordship  said,  it  was  an  alarming  proposition  to  hold,  that  there 
could  be  no  quietus  for  any  person,  absolved  from  any  duty  or  obligation  by 
a  proceeding  in  a  cause  that  had  all  legal  parties  to  it,  until  by  the  course  of 
nature .  and  human  events  no  person,  not  then  existing,  could  possibly  come 
into  the  world  with  rights,  not  concluded  by  the  parties  to  the  suit.  Ship- 
brook  V.  Hinehinbrooky  IS  Ves.  396. 

Lastly,  note,  that  after  tlie  lapse  of  three  terms  without  any  proceedings  in    Of  motion  to 
the  suit,  an  order  may  be  obtained  to  dismiss  the  bill  for  want  of  prosecution ;   dumtss  hUL 
and  this  is  a  motion  of  course,  and  no  notice  is  necessary  to  be  given  of  such 
a  motion  to  the  other  party.    Jackson  v.  PumeU,  16  Ves.  204.  Naylor  v.  Taylor, 
ib.  127.    De  Graves  v.  Lamb,  15  Ves.  291 ;  and  2  Madd.  Ch.  384, 2d  edit. . 
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B.  entered  on  his  securitj,  and,  by  wUl^  devised  certain 
out  of  it  to  his  daughters^  and  the  rest  to  bis  sons.  In  1662, 
the  executors  allotted  the  lands  among  the  children  of  6.  ac- 
pording  to  their  respective  proportions.  In  1663,  a  bill  was 
brought  by  the  heir  of  A.  to  redeem,  and  thereupon  a  decree 
was  made  to  account.  The  heir  died.  Afterwards  the  suit 
was  revived  by  A.'s  daughters,  who  were  co-heiresses,  and  in 
1672  an  account  was  again  decreed.  The  plaintiff  being  of 
the  same  name  as  A.,  purchased  the  equity  of  redemption  of 
the  lands  in  question  from  the  co-heiresses,  and,  in  1700, 
brought  his  bill  to  redeem,  and  to  have  the  benefit  of  the 
former  decrees.  But  the  Lord  Keeper  dismissed  the  bill,  aad 
would  not  allow  the  plaintiff  to  redeem,  by  reason  of  the  diffi- 
culty of  accounting  after  so  great  length  of  time,  especiallj  as 
the  mortgagor  had  himself  acquiesced  from  1639  to  1663,  and 
neither  pud  the  debt  nor  sought  a  redemption ;  for,  though 
a  decree  had  been  obtained,  it  was  not  prosecuted  (d). 


j>emafui  o/*  oc*  (^)  ^^^  respect  to  an  acknowledgment  of  the  mortgage  by  OMaas  #f  tf 
cotifff  wiihoui  4teeoimtf  it  is  fnrtber  observabfe,  that  ttie  mere  ilemand  of  an  acoonnt,  althsngh 
£wwfcd«ii«iT  frequently  repeated,  will  not  alone  be  sufficient  to  preTeat  the  eftct  of 
no  avaU»  length  of  time  in  analogy  to  the  statute.    In  one  ^ase,  the  present  Master  of 

the  Rolls,  then  Vice-Chancellor,  observed,  that  the  qnestion  was,  whether 
the  bill  in  the  case  before  the  coart  stated  any  thing  against  the  defeadrnt 
which  amounted  to  a  recognition  of  his  character  as  mortgagee.  It  staled, 
that  in  1784  he  did  in  fhct  hold  as  mortgagee,  and  was  accountable  as  such, 
that  the  plaintiff  had  the  equity  of  redemption,  and  made  freqoent  appBO' 
tions  for  an  account ;  but  the  mere  demand  of  an  account,  his  Honor  flsid, 
was  not  alone  sufficient  to  prevent  the  effect  of  the  length  -of  time.  It  had, 
indeed,  been  represented  as  equivalent  to  actual  entry,*  which  was  suffieicDt 
to  keep  alive  the  riglit  of  a  person  disseised ;  but  a  mere  demand  of  a  debt, 
without  process  or  any  acknowledgment,  was  not  sufficient  to  take  the  ca>e 
out  of  the  statute  of  limitations.  Hodle  v.  Hea/y,  1  Yes.  Si  Bea.  540. 
So  of  the  mere  So  the  naked  fact  of  the  delivery  of  an  account  without  evidence  of  eea- 
aeltvery  of  an     temporaneous  or  subsequent  conduct,  affords  no  sufficient  legal  presamption 

of  an  acknowledgment  of  the  debt.    Irvine  v.  Ymmg,  1  Sim.  &  Sta.  553.   Bit 

where,  upon  a  demand  made,  the  answer  was,  ''  1  will  not  pay  you  miless  I 

am  obliged,'*  this  was  held  a  sufficient  acknowledgment  to  take  the  ease  o«t 

of  the  statute  of  limitations,  Dowtkwaite  r.  TihhKt^  5  Man.  &  Selw.  75.   The 

statute  of  limitations  begins  to  run  against  an  administrator  from  the  tive  of 

administration  granted.    Murray  ▼.  'Ea$t  hnHa  Company y  5  Barn.  &  AM.  S04. 

r  373  1  ^^  another  case,  Barron  v.  Martin^  Coop.  Rep.  189,  where  several  cooib«- 

Time  abf  pre-  nications  by  letter  and  convertationf  respecting  the  paying  off  the  Qiortgsfe 

«eii<ed  6y  a  re-  ^^  ^^  purchase  of  the  equity  of  redemption,  had  from  time  to  thne,  diiri"g 
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But  Iheve  la  a  species  of  contract  which  patties  of  the  ff^k  man^ 
oaluze  of  a  inQrtg9^^  in  aa  much  aa  fliere  is  a  debt  due,  and  f^^^^SSu^ 
an  estate  as  a  security  for  the  re-payment,  but  differs  from  it, 
in  the  circumstances  that  the  rents  and  profits  are  to  be  re- 
ceived without  account  till  the  principal  money  is  paid  off,  and 
that  there  is  no  remedy  to  enforce  the  payment.  This  is  called 
a  Welch  mortgage,  and  implies  a  perpetual  power  of  redemp- 
tion subsisting  for  ever,  and  the  mortgagee  cannot  compel  a 
redemptk)oor*farecl08ure(E). 


a  p^viodof  uxty  years,  been  made  by  and  l^tween  the  mortgagor  and  morU  fitnuhed  wUk' 
fMoe  and  their  ropretentativei,  the  late  Master  of  the  Rolls  said,  it  was  uon  Mrf /m^'^SraPM^' 
aeoesiary  to  consider  the  effeet  of  any  of  the  transaotions  which  had  taken  ' 

plaee  before  the  last  twenty  years  prior  to  the  filing  of  the  biU,  and  the  only  ^ 
circnmstfltace  which  happened  within  that  time  was  an  account  of  the  rents 
and  profits  delivered  to  the  mortgagor,  at  his  request,  by  the  receiver  of  the 
mortgagee,  and  which  %coonnt  the  receiver  himself  admitted,  on  his  cross- 
examination,  was  given  without  the  direcUon  pr  authority  of  the  mortgagee, 
he  being  at  (he  time  of  unsound  and  disordered  mind,  and  incapable  of 
managing  his  own  affsirs.  If  the  account  had  been  delivered  by  the  mort- 
gagee himself,  supposing  him  competent,  it  would  certainly  have  been  sufll- 
cient,  according  to  the  principles  of  that  court,  to  entiUe  the  plaintiff  to 
redeem.  But  the  receiver  was  only  a  manager  of  the  estates,  and  could  not 
by  deUTetlng  such  account  bind  his  employer,  who  had  given  him  no  authority 
io  to  act.  It  was  not  even  argued  as  constructively  the  act  of  the  mortgagee^ 
but  only  as  amounting  to  evidence  that  the  mortgagee  had  kept  mortgage 
acooants.  But  Sir  William  Grant  thought  that  the  evidence  in  the  case  did 
not  afford  any  inference,  that  accounts  had  been  kept  within  the  last  twenty 
years.  It  would  have  been  easy,  his  Honor  said,  for  any  person  who  knew 
what  the  debt  was,  to  have  made  out  such  an  account  as  the  receiver  did. 
There  was,  it  was  true,  something  like  an  account,  but  it  had  been  kept  only 
as  between  a  receiver  and  a  land  owner,  with  this  sole  difference,  that  it  was 
entered  in  a  book  by  itself;  that  circumstance  Sir  William  Grant  considered 
as  insufficient  to  give  a  right  of  redemption,  and  therefore  dismissed  the  bilb 
but  without  costs. 

(E)  Welch  mortgages  are  a  species  of  the  etvum  vadhtm  mentioned  by  Glan-  Economy  </ 
▼ille  (Lib.  x.  c.  6.)  and  by  Lord  Coke,  ante,  p.  S.    Strictly,  however,  there   ^^^^^  w^- 
is  this  dbtinction  betvreen  a  Welch  mortgage  and  the  etvum  vadium : — In  the  ^^  ' 
vUmrn  vmdUnn  the  rents  and  profits  of  the  estates  are  applied  in  discharge  of 
the  principal,  that  is,  the  creditor  takes  actual  possession  of  the  estate  in 
▼irtoe  of  a  feoffment  or  other  assurance,  and  receives  the  rents  and  profits, 
applying  them  from  time  to  time  in  liquidation  of  his  debt,  until  he  is  satisfied. 
lu  the  Welch  mortgage  the  rents  are  received  by  the  mortgagee,  in  satisliic- 
tion  of  the  interest  only,  with  an  understanding,  tiiat  he  is  not  to  be  account- 
able for  the  same  (TiU^olv.Bnitfyl,  iVem.  395),  while  the  principal  is  left 
to  be  paid  off  by  the  mortgagor  or  his  heirs  at  any  time.    This  distinction  is 
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Prwiso  to  pay      Thus,  where  there  was  a  proviso  in  the  deed  (*),  that  if  Ae 

numey  on  any  i_-     t_   - 

Michaelnuu       mortgagor,  or  his  heirs  or  assigns,  should,  on  a  Michaehnas 

^oy*  gives  eter* 
lasting  right  to 
redeem.  (•)  Howel  y.  Price,  Pre.  Cb.  42$.    8,  C.    1  P.Wms.  «91.    «  V6ni.*701. 

[and  post,  685.— Ed.] 


often  disregarded,  tbongh  in  the  case  next  cited  in  the  text  it  appears  to  have 
been  Attended  to;  and  perhaps,  after  all,  there  are  greater  marks  of  resem- 
blance between  a  Welch  mortgage  and  the  old  security  of  wimfmm  vadtMS, 
than  between  such  a  mortgage  and  a  vicum  vadium.    This  last  sort  of  mort- 
gage is  called  in  t^e  Roman  law  ilfaic&resttf.    Justinian  gives  tfai^  example: 
'*  St  avrtxj^Kf  id  est,  muitau  pignorie  usue  pro  credito  facta  sit,  et  in  Jundma 
mU  in  aides  aUquis  inducatur,  eousque  retinet  possesnonem  pignoris  loco,  donee  HU 
pecunia  solvatur.    Ciun  in  uswras  fructus  percipiat,  out  tocando,  oii^  tpse  jMrct- 
piendo,  habitandoqne.    Pand.  lib.  xi.  s.l.  ff.  de  pign.  ei  kyp.    The  Antickretk 
of  tlie  Ronmn  law  is  deemed  usury  in  France  (see  Domat's  C.  L.  torn.  i.  lib.  S. 
t.  i.  s.  1.),  hot  with  us  it  is  allowed,  because  the  mortgagee  is  to  render  an 
account  for  all  that  he  receives  beyond  his  principal  and  interest  at  5  per  cent, 
[  374      J     The  surplus  of  the  rents  are  to  be  yearly  applied  in  paying  off  the  principal, 
or  more  properly  to  be  paid  over  to  the  mortgagor ;  and  the  mortgagee  when 
called  on  for  an  account  is  not  to  be  allowed  interest  on  interest. 
Irish  lease  and      Welch  mortgages  (notwithstanding  Uie  apparent  discrepancy  in  terms)  were- 
^Tw^Uh^^ortl  ^**""®''^y  ^^^  common  in  Ireland.    Indeed,  they  were  said  to  hfive  been  the 
gagef  *  ordinary  mode  of  mortgage.    Hartpool  v.  Walsh,  5  Bro.  P.  C.  «75,  Toml.  ed. 

There  are  still  many  traces  of  this  species  of  security  to  be  found  in  that  part 
of  the  kingdom.  Up  to  a  late  period,  a  plan  very  prevalent  was  for  the 
borrower  to  grant  a  lease  to  the  lender  at  a  stipulated  rent,  with  an  indorse- 
ment, that  on  payment  of  the  sum  borrowed,  the  lease  should  be  void.  Th9 
lender  then  entered  into  possession  of  the  estate  and  received  the  rents,  set- 
ting them  off  annually  against  the  interest,  and  submitting  to  be  redeemed 
when  called  on.  Lord  Redesdale's  decisions,  however,  cut  up  this  mode  of 
security  root  and  branch.  He  said,  l^e  wonld  not  suffer  the  loan  of  money  to 
be  an  inducement  in  transactions  of  this  kind.  In  X>rao  v.  Power,  1  Sch.  k 
Lef.  182,  his  Lordship  held  clearly,  that  a  beneficial  lease,  obtained  under 
the  infiaence  of  a  loan  of  money,  made  or  expected  to  be  made  by  the  lessee 
to  the  lessor,  was  a  fraudulent  evasion  of  the  statutes  of  usury,  and  an  uodae 
advantage  taken  of  the  lessor ,  and  therefore  void ;  and  in  WeUt  v.  Rorke, 
S  Ibid.  6dl,  his  Lordship  further  decided,  that  a  lease  for  nine  hundred  sod 
ninety-nine  years,  made  by  a  mortgagor  to  a  mortgagee,  should  be  set  aside, 
as  against  the  policy  of  the  law  on  which  the  statutes  of  usury  were  founded ; 
and  this,  as  it  should  seem,  although  the  lease  were  made  at  a  fair  valae. 
But  U)rd  Manners  said,  he  could  not  go  to  the  full  extent  of  that  propositioD. 
He  thought  a  dealing  might  take  place  between  the  mortgagor  and  mortgsget, 
which  the  court  would  support.  Suppose,  for  instance,  he  observed,  a  mort- 
gagor agreed  that  the  mortgagee  should  enter  into  possession  of  lands  oot 
before  let,  and  account  for  their  value  at  an  indisputably  fair  and  stipolated 
rent,  in  dischai^e  of  the  debt,  could  that  be  against  public  policy,  or  did  it 
work  a  private  injury  ?    Such  an  instance  was  m  substance  like  a  Welch  m& 
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day  named  in  the  deed,  or  any  Michaelmas  day  following^  pay 
to  the  mortgagee,  his  heirs  or  assigns,  the  mortgage  money. 


gage,  wanting  foim ;  and  the  best  evidence  that  tbe  transaction  was  a  (air 

one,  was  the  mortgagor's  acquiescence  in  tbe  lease  for  neariy  twenty  years 

without  complaining.    From  that  circumstance  the  court  would  conclude,  that  Pregumptiom 

the  bargain  was  a  fair  one :  and  his  Lordship  further  remarked,  that  he  was  /''<^  ocfiitcj- 

aware  that  when  a  mortgagee  took  possession,  he  was  liable  to  account  for  the 

full  value ;  but  he  thought,  that  if  there  were  such  an  agreement  as  the  one 

he  had  supposed,  it  would  form  an  exception  to  the  rule.    Mmwuy  ▼.  O'DeOf 

1  Ball  &  Bea.  11^—118 ;  and  for  further,  see  infra,  vol.  ii.  p.  1079.    This  latter 

observation  of  Lord  Manners  contains  a  precise  description  of  one  of  the  lead« 

ing  features  in  a  Welch  mortgage,  and  shews  what  a'  striking  resemblance 

exists  between  the  Irish  lease  and  loan  and  the  Welch  security.    As  to  the 

inference  drawn  from  acquiescence,  a  recently  decided  case  in  the  Honse  of 

Lords  has  minutely  confirmed  the  above  stated  deduction.     Acquiescence, 

it  is  there  observed,  for  a  long  time,  is  material  evidence  to  shew  that  a 

contract  is  fair,  though  it  is  of  that  kind  which  courts  of  equity  look  at  with 

jealousy.    4  Dow  P.  C.  24. 

It  is  further  observable,  that  all  Welch  mortgages  are  without  a  covenant    }iireleh  motI-  . 
for  payment  of  the  money,  Lawley  v.  Httaper^  S  Atk.  280.  King  v.  Kingf  gage  without  . 
3  P.  W.  360,  but  as  every  mortgage  implies  a  debt  (ante,  p.  16,  im  moti$\  it  JJJ^JiiJ  ^^ 
is  fair  to  presume,  that  an  action  of  debt  will  lie  for  the  money.    The  case  of  netf,  relieved 
HeweU  v.  Price  seems  centra,  on  the  ground  perhaps,  that  a  mortgage  of  thi$  agoimt, 
description  proceeds  less  on  the  security  of  a  loan  than  it  does  on  the  consi- 
deration, that  the  transaction  is  in  the  nature  of  a  conditional  purchase.    But 
although  the  mortgagee  may  not  be  able  to  compel  the  immediate  payment 
of  his  money  by  foreclosure  or  other  means  in  equity,  yet  the  mortgagor  may 
at  any  time  pay  off  the  mortgage,  and  compel  the  mortgagee  to  accept  of  his 
principal,  interest,  and  costs,  and  ca|l  on  him  for  a  re-conveyance  of  the  estatCt 
It  is  also  open  to  remark,  that  notwithstanding  an  express  agreement  between  Acamnt  dired* 
the  parties,  that  the  mortgagee  shall  retain  the  rents  and  profits  in  lien  of  the  ^^^^^l  n 
interest,  thereby  exempting  him  from  i^  liability  to  an  account,  yet  if  the       L  ^'^  J 
amount  of  such  rents  and  profits  be  excessive,  the  court  will,  at  the  instance 
of  the  mortgagor,  decree  an  account.    Ftdthorpe  v.  Forstety  1  Vem.  247.  Post, 
etiam,  vol.  ii.  946, 7. 

Welch  mortgages  are  now  in  little  use.  They  are  ill  adapted  to  the  pur- 
poses of  pledge.  The  object  of  the  party  borrowing,  is  to  be  accommodated 
with  a  loan,  and  not  to  part  with  his  estate.  The  object  of  the  party  lending, 
is  the  repayment  of  his  money  in  an  entire  sum,  not  by  instalments,  or  by  the 
troublesome  mode  of  collecting  rents ;  neither  of  which  objects  will  the  Welsh 
security  effect.  These  prominent  inconveniences,  render  it  a  mode  of  securi^ 
rarely  adopted.  A  form  will  be  added  in  the  Third  Volume,  more  perhaps 
as  a  matter  of  curiosity  than  as  a  thing  of  real  use.  An  instance  of  this  kind, 
however,  recently  occupied  the  attention  of  the  Editor^  and  much  difficulty  was 
created  for  want  of  a  proper  instrument,  evidencing  the  real  wish  and  atten- 
tion of  the  parties.  A  counterpart  of  the  mortgage  would  be  of  much  service 
to  the  mortgagor,  who,  on  entering  into  the  agreement,  usually  rellnqnibhes 
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and  aU  ajprears  of  interest  which  8ho«J4  he  then  due,  thai  die 
conveyance  was  to  he  void ;  it  was  held  to  he  in  the  natuie  of 
a  conditicMial  purchase,  subject  to  he  defeated  on  the  payment 
q£  thei  sums  stipulated  at  any  Michaelmas  day  at  the  election 
of  the  mortgagor  or  his  heirs ;  and  that  there  was  an  everbst* 
ing  subsisting  right  of  redemption,  descendible  to  the  heirs  of 
the  mortgagor,  which  could  not  be  forfeited  at  law  like  other 
mortgages:  and  that  therefore  there  could  be  no  equity  of 
red^nptic|n,  or  any  occasion  for  the  assistance  of  the  couv^ 
but  the  mortgagor  might,  ev^i  at  law,  defeat  the  oonveyance 
by  complying  with  the  terms  and  conditions  of  it,  which  were 
not  limited  to  any  particular  time,  but  might  be  performed  ftt 
any  Michaelmas  day  to  the  end  of  the  worlds 


[376] 

No  time  a  bar 


So  where  there  was   an  agreement  (t)  that  the  mortgagee 
?o  Ae^SJuT  ^^^^  YioldL  the  premises  until  he  was  satisfied,  time  was heM 

Htm  ^4  Welch 

flMHg^(F).         (0  Onr<  ▼-  Hemingf  1  Vera.  418.    [S.  L,   iMkweod  v.  Emerj  9M«<1.  t76. 

his  title  deeds,  and  other  eyidences  of  hU  right.    So  that  in  the  conrse  of 
years,  nothiug  more  than  a  vagne  traditionary  account  of  the  traosactioD,  re* 
mains  with  his  family.    See  also  the  case  of  Fenwiek  ▼.  Read,  introdaced  ia 
note  (O),  post,  377,  for  a  recent  decision  on  this  subject. 
BHetel  hof  Somewhat  sunllar  to  a  Welch  mortgage,  is  what  is  called  a  Brietol  Wrgwm, 

^«ijjeK«>«I      ^^  instance  of  this  occurred  in  Jamee  ▼.  Oodss,  «  Vem.  40f ,  where  the  pliia- 

tiff,  heing  possessed  of  a  reversionary  term  for  thirty-six  years,  to  comaMoce 
fW>m  the  year  1700,  of  the  value  of  about  2001.  per  ammm  when  hi  possessioii, 
in  the  year  1683,  applied  to  the  defendant,  a  scrivener,  to  lend  hfan  the  sua 
of  S002.  which  the  defendant  agreed  to  do,  on  having  the  said  leversioniiy 
term  assigned  to  him,  defeasanced  to  be  void  on  payment  of  401.  pereauum^ 
for  eight  years  by  quarterly  payments,  which  was  accordingly  done,     b 
Michaelmas  Term,  1700,  the  plaintiff  filed  a  biU  to  be  relieved  of  this  agree- 
ment, on  payment  of  principal,  interest,  and  costs.    The  defendant  insbted 
to  have  the  benefit  of  his  bargain,  and  interest  iVom  the  time  of  each  quarterly 
payment,  and  the  rather  becaose  he  lent  his  money  in  1683,  on  such  a  remote 
reversion.    Sed  per  cur*.    What  is  usually  called  a  Bristol  bargain,  is  iweni^ 
pounds  per  ammm  for  eeven  years  for  one  hundred  pounds  ;  but  this  goes  beyond 
it,  and  is  extended  to  eight  years,  via.  one  hundred  and  eixty  pownde  for  eveiy 
hmdred^  by  twenty  pounds  per  aimum,  and  should  it  be  allowed  of,  it  might  be 
carried  to  mne  years,  and  so  on  without  any  stint  or  bounds ;  and  the  court 
declared  it  to  be  an  agreement  against  conscience,  and  decreed  a  redemption 
on  payment  of  tlie  two  hundred  pounds  with  simple  Interest  at  €1.  per  cent. 
[  376*  1         (^)  ^^  ^  Longuet  v.  Seamen^  1  Ves.  406,  Lord  Hardwicke  said,  m  a  Welch 
BiU  to  rodeemj  mortgage,  there  is  a  perpetual  power  of  redemption  in  the  mortgagor  seb- 
^fter  fifty  ikree  ^^^^  f^^  ^^^^^    ^he  case  of  Aeherley  v.  Hoe.  b  Ves.  665,  affords  an  instaih* 
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to  be  no  bar  to  the  redemptioii:  noi  even  though  it  appeared 
by  the  plaintiff's  own  shewing  that  sixty  years  were  elapsed. 


pf  the  appiicstioo  ef  tfaia  ruicu  There  huads  were  by  indeotore  of  lease  and  ^  papiM  enter- 
releaae  and  fine,  settled  on  one  Acherley  and  Ann  his  wife,  for  their  lives,  ^^  jJ^r*^Mw 
and  the  life  of  the  survivor  of  them,  with  remainder  to  the  heirs  of  t^e  body  rents,  detreid 
0f  Aon  Acheriey,  by  her  said  husband,  with  remainder  to  the  heirs  of  the  body  *^^  ciretan- 
of  Ann  Acherley,  with  remainder  to  trustees,  their  executors,  &c*  for  a  term 
of  200  yean^  with  remainder  to  Richard  Acherley  the  husband,  his  heirs  and 
assigns  -for  ever.  The  trust  of  the  term  was  declared  to  be,  tha^  if  Ann 
Acherley  should  in  her  life-time,  either  during  coverture  or  afterwards,  by 
win,  or  any  deed  or  writing,  dispose  of  any  sum  not  exceeding  1000<. ;  and 
Rlch&i2  Acherley,  his  executors,  &c  should  not  pay  such  money  and  perform 
such  will,  then  the  trustees,  out  of  the  rents  and  profits  of  the  premises  limited 
13  t||em  for  the  said  term,  or  by  sale  or  by  demise  thereof,  should  raise  so  much 
^m  Ann  Acherley  by  such  will,  deed,  or  writing,  should  limit,  give,  or  be- 
queath, and  pdy  the  same  according  to  snch  will,  deed,  or  writing.  Ann 
Acherley  survive  her  husband,  and  disposed  of  the  10002.  to  A.  B.,  who,  on 
her  death,  entered  into  possession  of  the  premises,  and  continued  in  such  pes- 
•ession  up  to  the  time  of  filing  the  bill,  a  period  of  fifty-three  years.  It  did 
not  distinctly  appear,  whether  A.  B.  entered  into  possession  of  the  estate  ^ith 
Ihe  concurrence  of  the  reversioner  expectant  on  the  term,  (who  was  the  heir 
■at  law  of  Richard  Acherley,)  nothing  but  hearsay  evidence  being  adduced  as 
•to  that  fact.  The  defendant  was  the  representative  of  A.  B.,  who  during  his 
iMMsession  had  treated  the  estate  as  real  property,  and  had  devised  it  and  all 

4 

Jus  interest  therein  to  several  persons,  which  ultimately  devolved  on  the  de- 
iendaat  It  is  observable,  that  the  term  waa  in  trustees ;  and  A.  B«  had 
nothing  hot  the  trust  of  the  money.  The  plaintiff  was  the  heir  at  law  of 
Richard  Acherley.  The  bill  charged,  that  the  defendant  and  his  ancestors, 
entered  into  possession  of  the  prenuses  with  the  emunt  of  the  reversioner ; 
tliat  the  rents  and  profits  had  been  applied  hi  discharge  of  the  lOOOl.  which 
was  long  since  fully  "paid ;  and  prayed  an  account  of  the  surplus  rents,  an  as- 
.aigamci^t  of  the  term  of  200  years,  and  delivery  of  the  premises.  It  was 
4U^pud  for  the  plamtiff,  that  the  defendants  could  not  shew  any  title,  except 
nnder  the  term  of  200  years ;  that  there  was  no  doubt,  the  plaintiff  could 
recover  at  law,  if  the  term  were  expired ;  that  it  was  precisely  the  case  of  an 
4^U ;  that  as  to  the  inconvenience  of  accounting,  that  was  considered  by  Lord 
Hardwiche,  in  YaU$  v.  HamMy^  9  Atk.  360,  and  m  another  case,  where  Lord  • 
Camden  found  the  incpnvenience  of  directing  the  account,  but  the  interest  /neoneentence 
being  dearly  redeemable,  he  directed  the  account  from  the  time  of  filing  the  ^  ^fccwnmg^ 
bill,  and  the  rents  to  be  set  against  the  interest.  The  defendants  relied  on  the 
.length  of  time ;  compai-ing  it  to  a  mortgage ;  insisting  on  the  adverse  posses- 
sion; and  contending,  that  a  conveyance  might  be  presumed.  The  Lord 
Chancellor  said,  it  was  vastly  inconvenient  and  mischievous  to  allow  a  rever* 
sioner  to  lie  by,  and  to  come  after  a  great  length  of  time,  when  there  must  of 
necessity  be  great  difficulty  in  taking  the  account,  and  say,  the  charge  under 
.the  term  was  satisfied ;  at  the  same  time  he  did  not  know  how  to  deal  with  it* 
This  blU  was  filed  to  redeem  a  term  of  years,  created  by  a  voluntary  settie- 
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C&nveyanee  to  So  where  A.  iri  1699  (a),  having  borrowed  50^.  of  B.,  con- 
edee$  50/.  wt  veyed  several  houses  to  the  use  of  B.  and  his  heirs^  until  he 
% ywwpMm"  should  have  received  by  the  rents  and  profits  thereof  the  50/L 
««i  ^«r  mo-  ii^ith  interest,  and  all  other  sums  by  him  advanced  to  the  mort- 
te(o}.  gagor(tttt);  and  after  payment  by  such  rent  of  the  50/.  and  all 

(«)  Yates  V.  Ambly,  2  Atk.  S60.  wicke  said,  he  saw  oo  difference  be- 

(ttic)  [This  perhaps  is    not  strictly      tween    this  and  the  common  Welch 
a  Welch  mortgage ;  but  Lord  Hard-      secarity.    t  Atk.  363.— £d.] 

x 

ment,  after  a  possession  by  the  defendant  and  those  be  represented  for  fifly- 
three  years,  and  also  several  years  afler  the  commencement  of  the  plaintiff's 
title.    Certainly  no  demand  conld  be  more  nnfavorable.    It  had  been  argned^ 
continued  the  Chancellor,  that  it  was  to  be  considered  as  a  mortgage.    But  a 
proper  mortgage  was  totally  different.    That  was  a  security  upon  a  contract 
between  the  parties ;  and  the  mortgagor  in  the  deed  covenants  to  pay  the 
r  377  *  1     ™^°^y  ^^  ^  certain  time ;  and  in  default  of  payment  by  his  express  covenant, 
and  the  effect  and  operation  of  the  deed  at  law,  the  estate  vests  absolutely  ia 
the  mortgagee.    There  is  an  estate  therefore.    A  legal  tiUe  is  gained.    It  is 
absolute  at  law  ;  and  it  is  only  by  the  indulgence  of  the  court,  limited  in  point 
of  time,  that  the  redemption  can  be  kept  open.    In  this  case  there  was  nothing 
but  possession.     The  defendant  has  no  estate,  but  a  mere  possession.    As 
being  entitled  to  the  interest  of  the  money,  he  was  let  into  possession  of  the 
Legal  eatate  in  rents.    The  term  was  not  in  him ;  he  had  no  legal  title.    The  term  was  in  the 
^*«fc«r*latte"   *""■*««•    Therefore  if  the  plaintiff  choose  to  prosecute  his  right,  liord  Rosslyn 
in  possestiam^       Mid,  he  must  hold  him  entitled  nnder  the  circumstances.    But  he  was  bound 
$im€  no  bar*       to  add  (in  favor  of  the  defendant),  that  the  neglect  was  so  strong,  that  un- 
doubtedly no  account  should  be  decreed,  for  the  purpose  of  ascertaining,  whe 
ther  the  rents  were  so  improved  as  to  have  sunk  the  principal  of  the  money. 
His  Lordship  was  bound  to  hold  that  the  10002.  was  due,  but  he  would  not 
even  carry  it  back  to  the  filing  of  the  bill.    The  decree  was  accordingly. 
Caee  eonjtrma'      (G)  This  doctrine  has  been  confirmed  by  the  recent  case  of  Femriek  ▼. 
tmry  of  doctrine  jj^^  ^^^j  Clavering,  1  Meriv.  114,  wherein  the  court  fuUy  recognized  the  mode 

of  security  by  Welch  mortgage ;  and  held,  that  time  was  no  bar  to  redemp- 
tion in  instances  of  this  kind,  unless  twenty  years  have  elapsed  after  payment 
of  the  principal  and  interest  by  perception  of  the  profits.    The  curcnmstancea 
of  the  case  were  these :— - 
C^anutaneea        A.  B.  being  indebted  to  one  Rooke  in  respect  of  several  sums  of  money,  for 

which  Rooke  had  obtamed  judgment  against  him,  did,  by  agreement  dated  the 
18th  of  April,  1747,  agree  <'to  yield  op  and  deliver  unto  Rooke,  his  execa- 
tors,  &c.  the  possession  of  all  and  singular  the  lands  and  tenements''  therein 
mentioned,  ^*  by  delivering  possession  thereof  to  Joshua  Douglas,  the  attor- 
ney of  the  said  Rooke,  to  hold  the  said  lands  and  tenements  to  Rooke,  bis 
executors,  &c.  as  his  freehold,  until  he  should  have  levied  and  received  the 
amount  of  his  said  judgment  debts,  &c."  In  pursuance  of  this  agreement, 
possession  was  given  as  therein  mentioned,  and  Rooke  entered  into  receipt  oif 
the  rents  and  profits  accordin<i;1y,  and  continued  in  such  possession  till  the 
15th  October,  1763,  when  by  indenture  of  assignment  of  that  date,  he  trans- 
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SQch  silnid  as  should  be  advanced,  then  to  the  use  of  A.  for 
life,  with  remainder  over,  ,and  no  application  was- made  to  re- 
deem until  1740 ;  it  was  held,  on  a  question  whether  this  mort- 
gage might  be  then  redeemed,  that  the  estate  was  then  a 
redeemable  interest,  and  that  no  bar  arose  from  length  of  time. 


fcrred  and  set  over  to  one  Reed,  (who  was  ffae  ancestor  of  the  defendant 
and  a  •  creditor  also  of  the  said  A.  B.)  his  executors,  &c.  all  tiie  said  lands 
and  tenements,  with  the  rents  in  arrear,  and  assigned  to  Reed,  his  executors, 
&c.  his  said  judgments,  and  the  remainder  of  the  debts  due  thereon,  appoint- 
ing Reed  his  attorney  to  prosecute  upon  the  said  judgments.  Reed  entered 
into  possession  by  virtue  of  this  assignment ;  and  he  and  his  representatives 
continued  in  receipt  of  the  rents  and  profits  from  that  time  np  to  the  time  of 
filing  the  bill.  The  defendant  was  his  grandson.  In  1767  A.  B.  died  intestate, 
leaving  a  son  and  heir  at  law,  who  died  in  1797,  having  devised  all  his  real 
estate  to  the  plaintiff  (Fenwick)  and  another,  in  trust  to  sell,  for  the  payment 
of  debts,  &c.  ' 

A  bill  was  filed  in  1800  by  Fenwick  for  an  account,  and  to  be  let  Into  pos-  ^^  ^'"'^ 
session,  alleging  the  said  agreement  and  assignment,  and  charging  that  the  j,^^, 
defeodaot  Reed  had  kept  mortgage  aeceunlSf  and  that  the  debt  was  thenTully 
satisfied  out  of  the  rents.  The  bill  further  prayed  the  delivery  up  to  the 
plaintiff  of  all  the  title  deeds  and  writings,  relating  to  the  estates  in  question, 
together  with  various  other  papers  relative  to  the  said  transaction  between 
•A.  B.  and  Rooke,  deposited  in  the  hands  of  the  aforesaid  Joshua  Dougltf,  to 
be  by  him  kept  and  preserved  for  the  benefit  of  the  parties  interested,  charg- 
ing, both  with  respect  to  the  agreement  of  1747  and  the  assignment  of  1752,  [  378^  ] 
that  if  the  same  were  not  now  in  the  possession  of  the  defendant  Reed,  the 
same  or  one  of  them,  or  a  counterpart  or  an  attested  copy  thereof  respectively, 
or  one  of  them,  together  with  various  other  title-deeds  and  papers  relat- 
ing to  the  said  premises,  were  in  the  custody  or  power  of  the  other  defendant 
Slavering,  as  the  personal  representative  of  Joshua  Douglas,  with  whom  the 
same  were  so  originally  deposited ;  and  that  Clavering  ought  to  deliver  up 
the  same  to  the  plaintiff:  but  that  the  plaintiff  having  applied  to  him  for  inspec- 
tion, he,  Clavering,  had  positively  refused  to  deliver  the  same  to  the  plaintiff, 
^r  to  famish  him  with  any  copies  thereof,  or  with  a  list  or  schedule,  alleging, 
that  be  so  refused,  at  the  express  instance  of  the  defendant  Reed,  who  had 
undertaken  to  indemnify  him.  The  bill  prayed  neither  discovery  nor  relief 
againstClavering,  other  than  the  delivery  up  of  the  title-deeds  so  alleged  to 
•be  in  his  possession.  The  defendant,  by  his  answer,  denied  the  circumstances 
from  which  it*  was  attempted  to  be  hiferred,  that  he  bad  treated  the  transac- 
tion as  a  mortgage ;  and  insisted,  that  from  the  length  of  time,  a  release  of 
the  freehold  ought  to  be  presumed.  He  denied  his  belief  of  any  agreement 
lietween  his  ancestor  and  A.  B. ;  and  alleged  that  he  entered  into  possession 
Mof  the  premises  merely  as  creditor,  having  a  right  to  redeem,  against  Rooke. 
He  admitted  the  assignment  in  1752  to  be  in  his  possession  ;  but  said  he  had  no 
knowledge  of  the  agreement  of  1747,  except  from  the  reeitaJs  in  the  aatign- 
-ment.  The  defendant  Clavering  said,  that  he  was  a  stranger  to  the  matters  in 
•  the  bill,  otherwise  than  by  sundry  drafts  or  copies  of  deeds,  letters,  and  papers, 
which  came  into  his  possession  after  the  death  of  his  testator,  who  was  the 
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For  it  was  said,  that  this  difered  from  a  oosBtnoB  nortgi^pw 
thk  being  a  conveyaiice  of  tke  iBheritanoe  Aw  seeutii^  die 
money  lent,  or  any  other  sum  advanced  by  the  mortgagee*  ia 
tnist  that  the  mor^agee  should  eonthme  in  possession  101,  by 
perception  of  tlie  rents  and  profits^  he  shonld  be  ^alaafied  the 
principal  and  interest  upon  such  sums  as  he  had  already  k&t, 
or  should  lend,  and  subject  thereto  in  trust  for  the  mort>- 
gagor,  &c.  Now  there  never  could  be  a  forfeiture  under  this 
deed,  because  the  mor^agee  was  only  in  the  nature  of  a  tenant 
by  elegit;  and  as  soon  as  his  principal  and  interest  was  satisfied 
by  being  paid  off,  or  by  perception  of  rents  and  profits,  the 
estate  ceased  in  B.,  and  A.,  or  those  claiming  through  him^ 
mi^ht  have  brought  an  ejectment ; .  nor  would  any  bar  have 
arisen  from  length  of  time,  unless  the  statute  of  limitation  had 
run  by  the  mortgagee's  continuing  in  possession  twenty  years 
after  the  nxmey  had  been  paid  off.  And  the  mortgagor  in 
such  case  may  also  come  into  a  court  of  equity  for  an  aceount 
of  the  profits  received,  as  on  an  elegit,  and  to  have  the  sur- 
plus, if  any,  after  dischar^g  the  mortgage,  pidd  over  to  him; 
and  in  sudbi  cases  there  is  nothing  for  the  statute  of  limitations 
or  4lie  rule  adopted  in  equity  by  analogy  to  operate  upon,  fot 
there  i^  no  forfeiture. 


execntor  of  DooglaA ;  aod  which  deeds  he  the  defendant  CUveriog  waf  ready 
to  produce  as  the  court  should  direct^  submitting,  whether,  inasmnch  ai  d» 
•aid  Joshua  Douglas  was  tiie  confidential  attorney  of  Reed-,  by  whom  the  tni 
drafts  and  papers  were  delivered  to  the  said  Douglas,  he,  Clavering,  oogbfc 
or  ought  not  to  set  forth  a  list  of  such  pa^^rs,  or  to  leave  the  aamein  the  hands 
of  his  clerk  in  court.  The  bill  was  amended  from  time  to  thne  till  1816,  whea 
Uie  cause  came  on  to  be  heard  on  a  motion  by  the  plaintiff,  that  the  defendant 
i  379  *  ]  Clavering  might  leave  with  his  derk  in  Court  the  several  drafts  or  copies  of 
deeds,  letters,  and  papers,  relating  to  the  matters  in  the  pleadings  mentioned,- 
and  admitted  by  his  answer  to  be  in  his  custody,  with  lib^ty  for  the  pteiatiff 
to  httpect  the.same,  and  take  copies,  &c»  To  this  it  w^  objected,  that  the 
executor  of  an  attorney  could  avail  himself  of  (he  attorney's  privilege  aotto 
fUsdose  any  matters  relating  to  the  concerns  of  his  client ;  and  on  this  gmmHi 
the  motion  was  resisted. 

Lord  Eldon,  in  the  cooroe  Of  the  canse,  and  in  deUverta^  his  jod^neat, 
remarked,  that  this  transaction  appeared  W>  be  in  the  nature  of  a  Welch  mort- 
gage, to  which  time  wmdd  he  n»  bar !  that  it  was  very  different  from  the  taee 
In  which  a  day  was  fixed  for  redemption,  where  the  equity  was  gone  for  vsit 
of  redemptioR.  That  supposing  the  plaintiff  to  have  retained  his  right  to 
redeem  against  Reed,  ihat  defendant  when  called  on  for  a  production  of  pa- 
pers oonld  not  be  admitted  to  say,  that  the  papers  were  not  in  his  own  pof- 
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But  it  was  obfienred,  m  Ae  preceding  case,  IliAt  if  after  Hie 
aoooant  should  be  taken  in  Chancery,  it  should  appear  thai 
ihe  mortgage  was  satisfied  by  perceptions  of  profits  twenty 
years  before,  and  that  ihe  mortgagee  had  continued  in  posses* 
doh  from  that  fame,  ihe  statute  of  limitations  would  run* 

But,  in  the  case  of  Hartpole  v.  Walsh  lx\  where  H.  in  coo-  JMrivr  !• 
sideration  of  6002.  lent  him  by  W.  conveyed  estates  to  fcim  in  My  a^u§m 
fee,  subject  to  a  proviso,  that  "  the  conreyance  should  be  vdd  ^^^^tMr 
whenever  H.,  his  heirs,  executors,   administrators,  or  assigns,  ^^J^  ^^ 
should,  on  any  last  /day  of  June  or  December,  pay  unto  W.  eausem^r^i^u 
or  his  heirs,  the  sum  of  6002.  ;*'  and  it  was  agreed  by  the  in^  geasi^tkat 
denture,  that  W.  and  his  heirs  should  rec^e  the  yearly  rent  J^'^  jj^ 
of  the  premises  in  lieu  of  his  interest,  with  a  view  to  which  «oHce. 
possession  was  delivered  to  him ;  and  afterwards  H.,  in  con« 
sideration  of  2300Z.  paid  by  W.,  granted  and  conveyed  the 
premises  comprized  in  the  former  mortgage,  together  with 
others,  to  him,  his  heirs  and  assigns,  and  covenanted  that, 
whenever  W<,  should  give  to  him,  his  heirs  or.  assigns,  eighteen 
months  notice  in  writing,  requiring  payment  for  the  2300/r,  H*, 

(«)  Hartpole  y.  Wahh^  4  Bro.  P.  C.  369.    [5  Toml.  edit  Sl^S.— Ed.] 


t^t^m^^mmmm^ltmmm^aamm^mm^^mmmtm^mitmmm^itm 


settion  &r  p&wer,  fnm  flie  Act  of  tbeir  being  in'tfae  poteessitfn  of  fafs  attorney.   Wkiiher  cmm- 

Bat  how  ftr  the  executor  of  an  attorney  conld  faisif t  on  the  objection  now  ^'^  ^f  oMonMy 

made  by  the  defendant  Clavering,  yrm  a  question  which  the  pretent  eirenm-  JJ^jS^  %i£.' 

•tances  did  not  require  to  be  decided ;  because  ChiTerinf  had  hhkistelfmkbniitted  lege! 

to  produce  the  papers  admitted  to  be  in  his  possession,  if  the  court  should  so 

direct.    The  objection  therefore  was  substantially,  not  Clavering's,  but  Reed's. 

The  bili  was  for  relief,  not  for  discovery  only ;  and  therefore  the  I6ng  pen* 

dency  of  -die  suit  did  not  press  so  strongly  upon  the  judgment  of  the  court  as 

it  would  have  done,  if  it  had  been   a  mere  1>ill  of  discovery.    Generally 

•peaking,  and  prim&faciey  it  was  certainly  not  necessary  to  make  an  attorney   AiUme^  not  « 

a  party  to  a  bill  seeking  a  discovery  and  the  production  of  title  deeds,  merely  ?****fS?  f^^ 

hecanse  he  has  them  In  his  custody;  iiecanse  the  possession  of  the  attorney  is  cov«ry. 

the  possession  of  the  cUent  [8.  L.  FurUmg  v.  Howard,  «  Sch.  &  Lcf.  115] ;  but 

«^ases  might  arise  to  render  such  a  proceeding  advisable,  as  if  the  attorney       [  380  ] 

Withheld  the  deeds,  and  would  not  deliver  them  to  his  client  on  his  applying 

Ibr  them. 

**  This  was  Uie  case  of  a  vhiim  vodjam  (as  it  was  called,  in  contradistinction    pp^j^/^  n,^. 
to  a  iPMrf ttmR  Mdiicm),  in  which  no  time  was  limited  for  redemption,  but  the  gages,  their 
party  was  left  to  pay  himself  the  sum  for  which  the  estate  was  pledged  out  ^*^f  <«^  •»<• 
of  Uie  rents  and  profits  of  Uie  premises.    The  words  of  the  agreement,  as 
stated  by  the  answer,  were,  <  to  yield  op  and  deliver  possession  of  Ihe  pre- 
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fais  heir3  or  assigns,  should  pay  the  same  with  interest' Witliiii 
eighteen  months  after  such  request ;  and  W.  was  in  hke  man-' 
iier  let  into  possession  of  the  hlst-mentioned  premises :  a  biD 
for  redemption  brought,  after  a  period  of  one  hundred  years 
were  elapsed,  was  dismissed,  and  that  decree  for  dismission 
affirmed  in  the  House  of  Lords. 

The  ground  of  which  decree,  as  to  the  premises  first  mort* 
gaged,  appears  to  have  been,  that  the  comprising  them  in  the 
latter  mortage  put  it  in  the  power  of  the  mortgagee^  or  his 
representatives,  to  ascertain  and' limit  the  time  of  redemption 
by  demanding  the  mortgage  money,  which  demand  wc^  ad-* 
mitted  to  have  been  made  by  W. 

Any  act  by  ^  Any  act  of  the  mortgagee,  by  which  he  acknowledges  the 
knowledging^  transaction  f6  be  a  mortgage  within  twenty  years,  will  take  the 
«tfp'*^^ict?^^  case  out  of  this  rule  (y) ;  as,  by  devising  the  money  in  case  the 
redemption;  tu  mortgage  should  be  redeemed,  or  exhibiting  a  bill  to  foreclose, 

adevUeyOr  bill 

to/oredote.  ^^y  q^^  ^   ^^^j^^  g^j^  Cli.  Ca.  9.  lapia,  365  a.    Vide  8  Ves.  jnn.    84. 

8  Ves.  32. 

mises  to  Rooke,  to  hold.a«  hia  freehold,. uDtSl,  &c.*    ThU  did  not  contradict, 
bat  rather  appeared  to  strengthen,  the  idea  that  the  meaning  of  the  trans- 
action was  only  to  enable  the  party  to  pay  himself  ont  of  the  rents  and  profits 
oftiie  estate..,  These  words,  <  as  hi$  freehold,^  were  employed  by  Lord  Coke 
,   in  describing  the  estate  by  elegit— ut  liberum  tenementum,  because  nuUum  timUe 
When  debt  i$  eat  idem,    Co.  Litt.  43  b.    The  agreement  was,  that  Rooke  should  hold  pre- 
^Suto^nm   *'   ^'*®*y"*  *****  manner;  and  if  the  case  rested  on  the  agreement  with  Rooke, 

it  was  clearly  settled  that  length  of  time  wotdd  be  no  bar  to  redemption,  tutleu 
it  were  proved  that  the  party  had  held  over  for  the  space  qf  twenty  years  qfter  the 
debt  was  fvUy  paid  and  satisfied-  That  length  of  time  might,  under  such  circnm-' 
stances,  be  set  up  as  a  bar  in  the  case  of  a  Welch  mortgage,  as  in  an  ordinary 
mortgage,  had  also  been  determined :  and  if  the  assignment  to  Reed  was  only 
till  Rooke's  debt  should  have  been  paid,  it  was  impossible  to  say  that  the  bar 
might  not  be  set  up  in  the  present  case ;  and  in  a  future  stage  of  this  cause,  it 
might  be  just  to  determine  accordingly.  .  But  on  this  point  the  answer  left  it 
doubtful,  not  only,  whether  Reed  took  possession  under  an  agreement  to  pay 
'  himself  his  own  debt  in  addition  to  Rooke's ;  but,  if  he  did  so,  whether  the 
amonnt  of  both  debts  had  even  yet  been  satisfied  by  perception  of  the  rents 
and  profits.  Then,  if  this  were  not  a  case  in  which  length  of  time  alone 
would  operate  as  a -bar  to  redemption,  the  question  might  still  remain, 
whether  there  were,  circumstances  to  raise  the  presumption  ef  a  release. insisted 
on  by  the  defendant?  .... 

Presumption  ef  . .  **  The  weight  qf  long  continuance  of  possession,  as  a  ground Jot  suck  redemption, 
release  from       urndd  depend  mosL  materially  on  the  naiwre  of  that  poseession  ;  and  here,  again, 
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or  even  by^the  mortgagee  keeping  accounts  upon  it(ff).  So 
a  man  taking  notice  by  a  will»  or  any  other  deliberate  act^  that 
be  js  a  mortgagee,  will  take  the  case  out  of  the  rule  that  a 
mortgagor  shall  not  redeem  after  twenty  years. 

But  a  mere  conversation,  by  which  a  person,  once  a  mort«      [  381  ] 
gagee,  but  to  whom  a  subsequent  conveyance  was  made,  im-  ^^^^l^^ 
porting  a  title,  might  otherwise  have  been  inferred  to  have  tuimsttnce  rf 
admitted  he  held  by  mortgage,  was,  on  an  appeal  from  a  decree  prottdlt/pftrol^ 
of  the  Master  of  the  Rolls,  deemed  by  the  Chancellor  not  to  "^^^i^f^^  *' 
be  a  case  within  the  exception.     On  the  appeal  to  which  I  demptUm. 
have  last  alluded,  the  facts  appeared  to  be,  that  a  surrender 
was  made  by  P.  to  M.,  the  re-conveyance  to  be  to  such  uses 

(z)  3  Yes.  22. 


there  was  no  certainty  in  the  case,  as  it  then  stood,  whether  the  possession  Unf^h  rf  pot' 

by  Reed,  after  Rooke's  debt  was  paid,  was  originally  an  adiBeng  possession,  or  «^«»*2'  ^^^^ 

whether,  at  first,  holding  by  virtne  of  a  distinct  agreement  with  A.  B.,  his  pogMssion,  irAe* 

possession  became  adverse  at  some  period  subsequent  to  his  entering  nnder  ther  adverse  or 

that  agreement.    In  the  latter  case  It  would  be  much  more  diflScult  to  raise       ' 

the  presumption  contended  for.    These  were  undoubtedly  points  fit  for  further 

inquiry.    And  in  the  present  stage  of  the  cause.  Lord  Eldon  felt  no  doubt, 

that  an  attorney,  submitting  to  produce  the  tide  deeds  of  his  client  in  his 

possession,  as  the  court  should  direct,  might  be  called  upon  to  produce  them 

if  the  principal  could  himself  have  been  caUed  upon  to  do  so.    And  his  Lord-  Discovers 

ship  made  an  order  (1  Meriv.  723),  that  the  defendant  Clavering  should  pro-  grmted* 

dnce  and  leave  with  his  clerk  in  court  all  drafts  and  copies  of  deeds,  letters, 

and  papers,  relating  to  the  trantactions  in  question.    The  further  stages  of 

this  cause  are  reported  in  5  Bam.  &  Aid.  232,  and  6  Madd.  7.  et  vide  infra, 

vol.  ii.  1155.  also  Cooke  v.  8oUaUy  2  Sim.  &  Stu.  154.  et  infra,  400,  509. 

On  this  case  it  is  observable,  that  a  learned  cotemporary  writer  has  pro-  J|fr.  Maddock'e 
duced  an  extract  from  a  manuscript  note  of  this  judgment  of  Lord  Eldon,  doaMswmored. 
whereby  his  Lordship  is  made  to  say,  **  I  tMnk  holding  over  twenty  years  after 
the  debt  is  paid  nuiy  amount  to  saying,  that  you  are  barred,  on  the  same 
principle  as  if  It  were  a  mortgage  of  an  ordinary  nature,"  l  Madd.  Ch.  519, 
2d  edit. ;  and  the  same  writer  observes,  in  n.  (x),  that  he  is  not  aware  of  any 
case  where  the  point  has  been  so  determined,  except  In  that  case. — The  rule 
it  reasonable.    It  Is  a  case  directly  within  the  statute,  the  equitable  applica-' 
tion  of  which  we  are  now  considering.    After  the  rents  have  satisfied  the 
debt,  the  estate  of  the  mortgagee  is  exUngutshed,  and  the  mortgagor  might 
■mintain  ejectment,  per  Lord  Hardwicke,  2  Atk.  362.     This  shews  that  a 
fight  coBunences  in  the  mortgagor  at  a  speciifc  time,  which,  if  he  neglects  to 
presecute,  the  statute  will  destroy.    There  can  be  no  doubt  of  the  necessity 
and  existence  of  the  doctrine  as  quoted  above,  in  itaUcSy  from  Mr.  Mcrivale's 
report  of  the  judgment  of  Lord  Eldon,  ui  Fenwick  v.  Heed,  ubi  supra. 

,    Vol.  I.  LL 
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as  p.   should  direct,  or  to  hiitiself  in  fee  (a).    There  was  a 
subsequent  surrender  to  the  use  of  himself  for  Ufe,  remainder 
to  his  wife  for  Ufe,  remainder  to  M.  in  fee,  subject  to  the  trusts 
of  the  former  conveyance.     Under  these  conveyances  P.  en- 
joyed the  estate,  without  paying  interest  until  the  year  1751, 
when  he  died,  and  after  his  death  his  wife  enjoyed    in  like 
manner  during  her  Ufe.     In  the  year  1751,  upon  the  decease 
of  the  husband,  part  of  the  premises  were  sold,  and  the  wife 
joined  in  the  conveyance.     She  dying  soon   after,   M.  took 
possession,  and  held  the  same  without  any  account  to  1765, 
and  from  thence  to  1779  no  act  was  before  the  court  to  shew 
under  what  title  M.  held.     In  1776  a  bill  was  filed  to  redeem. 
In  the  first  answer  put  in  1780,  M.  denied  that  he  held  as  a 
mortgagee,  and  claimed  to  hold  by  title  under  the  second  deed. 
In  the  same  year  the  conversation  passed,  which  was  consi- 
[  382  ]      dered  as  a  declaration,  that  M.  held  only  as  a  mortgagee.    It 
was  a  conversation  between  the  son  of  P.  and  M.,  in  which 
M.  asked  the  son,  why  his  father  did  not  pay  the  money;  to 
which  he  answered,  because  he  was  so  poor  he  could  not  pay  it. 
The  reply  of  M.  to  this  was,  he  was  ready  to  settle  the  matter 
without  suit.     An  amended  bill  was  afterwards  filed,  and  the 
cause  was  heard  at  the  Rolls;  and  on  the  above   evidence 
being  read,  a  redemption  was  decreed.     But,  upon  appeal  to 
the  Chancellor,  the  decree  was  reversed,  on  the  ground  that 
the  second  conveyance  must  have  been  in  consequence  of  a 
new  agi'eement,  not  a  mode  of  keeping  up  the  mortgage ;  aa 
otherwise  the  mortgagee  would  have  got  the  equity  of  redemp-' 
tion  for  nothing,  and  the  P.'s  would  have  estates  for  life,  stib-^ 
ject  to  the  mortgage  money,  which  was  more  than  they  were 
worth :   the  words,    "  subject  to  the  trusts"  must  therefore 
mean,  ^*  subject  to  the  life  estates"  of  the  mortgagor  and  hi^ 
wife.     Then  if  it  was  considered  as  matter  of  title,  the  rule 
did  not  apply.     If  M.  had  been  the  surrenderer  (which  he 
ought  to  have  been)  it  could  not  have  been,  that  a  conversation 
should  defeat  a  clear  act.     Then  there  was  evidence  of  a  clear 
possession  in  P.  and  his  wife.     After  her  death  the  M.'s  took 
the  estate,  and  treated  \t  as  their  own.    On  the  whole,  the 

(a)  Perrtf  ▼.  Maraton^  2  Bro,  C.  C.  397. 
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Chancellor  was  of  opimoo,  that  the  surrender  was  an  instru- 
ment of  title ;  and  the  decree,  was  reversed  (h). 


(H)  Thii  case  is  taken  from  a  very  iDaccnrate  report  of  Mr.  Brown,  2  Bro.  Case  in  text 
C.  C.  S9f.    It  stands  as  an  authority,  that  parol  evidence  of  verbal  admissions  *««"y  reported. 
by  a  person  (who  was  once  a  mortgagee),  that  he  had  no  other  title,  or  that 
he  still  remains  in  his  character  of  mortgagee,  will  be  sufficient  to  give  con* 
tinnance  to  the  redemption  for  a  period  of  twenty  years,  commencing  from  the 
tfane  such  admissions  are  made.    The  facts  are  imperf<^.ctly  disclosed,  and  the 
case  was  decided  on  another  point.    It  appears  from  a  statement  of  this  case 
in  2  Cox's  Ch.  Rep.  t95,  that  the  propriety  of  admitting  parol  evidence  in 
cases  of  redemption,  did  not  form  any  part  of  the  Chancellor's  decision.    Ac- 
Cording  to  that  account.  Lord  Thurlow's  judgment  tuined  entirely  on  the 
operation  of  a  particular  surrender,  whether  it  was  absolute  or  conditional. 
His  Lordship  thonght  it  was  an  absolute  surrender,  and  consequently  an 
extinguishment  of  the  mortgage. 

In  the  three  late  cases  of  fVhiting  ▼.  fVhite,  Coop.  Rep.  1.  S,  C,  2  Cox's  Rrferenee  to 
Ch.  Ca.  «90.  niseks  v.  Poatlethwaiie^  Coop.  Rep.  161,  and  Barron  ▼.  Martin,  *«*<  ««*^ 
ib.  192,  this  subject  was  considerably  discussed.  In  several  preceding  cases 
the  point  has  been  dubiously  hinted  at,  especially  by  Lord  Rosslyn  in  Lake 
▼.  Thomas,  S  Ves.  21,  but  in  none  of  them  did  it  receive  a  final  determination. 
In  Whiting  ▼.  Whitey  (nbi  snpra)  Lord  Alvanley,  M.  R.  reprobated  tlie  intro* 
duction  of  the  rule,  saying  he  could  not  help  thinking,  that  it  would  have  been 
a  very  wise  provision  if  no  parol  evidence  had  been  admitted  on  these  subjects.  , 

It  was  clear  that  a  party  might  obtain  an  irredeemable  interest  by  twenty 
years  possession,  and  then  that  interest  was  liable  to  be  totally  changed  by 
this  sort  of  loose  conversation.    He  would  not  lay  it  down  in  that  case,  that  Parol  evidence^ 
no  parol  evidence  should  ever  be  admitted,  because  the  case  did  not  call  for  }jL,|ii''i^  clear* 
that  decision,  though  he  would  be  glad  to  find  it  so  ruled.    But  this  much  he 
would  say,  that  if  such  evidence  be  admitted,  it  ought  to  be; clear,  uneq^tdtocal, 
and  to  shew  a  deliberate  intention  qf  giving  a  redemption.    His  Lordship  thonght       ^  383  J 
that  the  case  of  Perry  v.  Marston  was  in  itself  strong  evidence  of  the  wisdoni 
of  the  statute  of  Frauds ;  and  indeed  the  conflicting  testimony  in  that  case 
seems  fully  to  substantiate  the  noble  Lord's  remark. 

In  Reeks  v.  PostUthwaite  (ubi  supra)  the  judgment  of  the  Vice  Chancellor  Vice  Chancel* 
(Sir  Thomas  Plumer)  is  highly  illustrative  of  the  point  in  question,  and  indeed  ^'O^^^^ 
of  the  subject  in  general.    In  that  case,  a  bill  was  filed  for  redemption  of  a  postUthwaitem, 
mortgage  after  twenty  years  had  elapsed,  on  the  evidence  of  a  conversation 
between  the  attorney  of  the  mortgagor  and  the  mortgagee  and  his  wife,  which 
conversation  was  proved  by  one  witness  only.    The  expressions  used  by  the 
mortgagee,  consisted  of  a  train  of  ironical  observations,  advising  the  mort- 
gagor, if  he  had  any  right  to  call  a  court,  and  take  np  the  estate.    The  whole 
evidence  was  equivocal,  and  the  bill  was  dismissed.    His  Honor,  however,  in 
the  absence  of  an  express  decision,  was,  on  principle,  of  opinion  that  parol 
evidence  was  admissible  in  such  cases,  to  prove  an  acknowledgment  of  the 
existence  of  the  mortgage  by  the  mortgagee*    The  leading  features  of  his 
judgment  were  to  the  following  effect:*— 

**  The  right  to  redeem  arises  upon  the  original  contract  between  the  parties,  Rale  as  to 
being  by  the  very  terms  and  upon  the  face  of  the  conveyance  itself.    It  is  ^'V^^  ^f  ^*"*' 

LLS 
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MBTtfcageegaee     Sa^,  where  a  bill  was  demurred  to,  because  it  was  to*  be  re- 

moTigttgor  K-    1.        J  - 

herty  to  redeem  ueirecl  against  a  mortgage  after  forty-one  years,  yet,  on  a  pro^ 

^f^e^  twenty^ 


«»' 


beiuf  a  bar  to  tnie,  that  whea  the  time  specified  is  elapsed,  that  fight  is  gooe  at  law,  bol 
7nii!!ed*wilh''  "^* '"  equity.  That  gets  rid  entirely  of  the  objectioA  ef  the  statute  of  Fraudi, 
view  to  admit-  ^^^  ^^^  contract  war  in  writing,  and  the  right  of  redemption  was  reserved  by 
non  qf  parol     that  contract.    Vith  reference  to  the  role  as  to  twenty  years  being  a  bar  to- 

the^gtit  of  redemption,  the  first  question  is,  is  It  an  absolate  rule  ?  No ;  it  it- 
a  qualified  rtile,  depending  altogether  on  circumstances.  Numberless  cases 
might  be  cited  as  to  that,  first,  where  there  have  been  disabilities  of  the  party, 
as  infancy,  coverture,  beyond  sea,  &c  Now  writing  is  not  necessaiy  to  provt 
these  disabilities,  and  it  would  often  be  impossible  to  procure  it;  parol  evi- 
dence of  tliem  is  always  received.  Next,  are  disabilities  the  only  cases  in 
which  Ae  rule  is  departed  irom  2  No  ;  receimng  intereeiy  keeping  aceomUt, 
ireating  U  in  any  wiU  or  deedy  as  a  mortgage y  and  okher  act*  qf  thai  tortf  an 
sufficient  to  take  the  case  out  qf  the  rule.  These  acts  may  be  solemn  and  de- 
liberate  or  not,  according  as  the  party  is  attending,  or  not  attending,  to  what 
is  doing.  To  acknowledjge  tliat  it  was  originally  a  mortgage,  is  nothiog  at 
all ;  that  is,  ex  concessis,  and  conversation,  therefore,  admitting  that  fact, 
cannot  carry  it  farther  than  the  original  deed  between  the  parties  carried  it. 
There  must  be  evidence  that  it  is  a  subsisting  mortgage.  With  respect  ts 
every  one  of  the  acts  in  all  the  cases  in  which  a  redemption  has  been  decreed 
after  twenty  yeai^,  it  may  be  asked  how  they  are  to  be  proved  ?  By  the  law 
of  evidence  must  be  the  answer.  By  writing  only  ?  Where  is  the  famr  that 
says  that  ?  What  precise  act  then,  will  be  sufficient  B  The  answer  must  l>e, 
any  precise  act.  So,  with  respect  to  the  statute  of  Limitations,  it  might  lie 
shewn,  that  after  twenty  years,  an  actual  entry  was  made,  or  that  the  party 
acknowledged  the  subsistence  of  his  tenancy.  So,  with  a  mortgagee,  the  acts 
need  not  be  done  with  the  other  party ;  his  own  acts,  the  mere  ex  parte  acts 
of  the  mortgagee  will  be  sufficient.  Cases  of  part  performance  coBstitBte 
another  class  of  cases  in  which  parol  evidence  is  received  respectfaig  interest 
in  land.  So  cases  of  trust  If  you  tie  a  patty  down  to  written  evidence, 
great  injustice  would  often  happen. 
Parol  etidenee  **  On  the  other  hand,  Perry  v.  Marston  is  certainly  a  case  shewing  the  dao« 
admissible  to  ^^^  ^^  setting  up  parol  evidence.  But  we  must  take  care  of  the  principle. 
redemption  in  '^^  ^7  there  is  a  danger  of  perjury  amounts  to  little ;  because  there  is* danger 
mortgagor,         of  perjury  in  all  parol  evidence,  and  the  objection  therefore  would  go  to  do 

away  with  it  entirely.  An  acknowledgment  of  a  debt  of  a  100,0001.  riglits 
of  way,  easements,  watercourses^  and  nnmberiess  other  cases,  all  of  them 
often  of  immense  value,  depend  upon  this  sort  of  evidence.  All  the  court 
can  do,  is  to  watch  and  take  care  of  it,  when  competent  in  Its  nature.  Look 
to  the  dagger  the  other  way,  that  is,  that  if  yon  were  tio  say,  that  after  twenty 
years  there  shall  be  no  parol  evidence  for  a  redemption  ;  a  mortgagee  may  have 
amused  his  mortgagor  with  promises  of  settling  every  day  }  suppose,  evoi  ia- 
r  gg^  1  terest  to  have  been  paid,  but  which  was  only  to  be  proved  by  parol,  bow  easy 
would  it  be  in  such  cases,  and  many  others  which  might  be  pnt,  for  the  mort- 
gagee to  draw  on  the  mortgagor  till  twenty  years  have  elapsed,  and  then  to 
bold  him  at  defiance  i    It  seems  therefore,  reasoning  d  priorif  impossible  to  say 
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imse  being  proved  that  the  mortgagor  should  be  at  liberty  to  '^""J'"'^*"* 
Tedecm  after  twenty-seven  years,  the  demurrer  was  dis-  demi^UmaUow- 
allowed  (6) ;  because,  though  forty-one  years  had  passed  since  fenrT^y 

though  fortjf' 

(*)  fVhite  V.  Pigeon,  TothiM,  tSt.  ^»*  ^^  f^'^^ 

^  '  "o      »  '  ^gl^^  mortgage. 


that  parol  eyidence  is,  open  principle,  inadmissible  te  Ibmid  a  right  to  redeem 
after  twenty  years,  but  at  the  same  time  it  most  depend  on  (he  natnre  and 
jcircamstances  of  each  particular  case  ;  and  the  facts  mast  be  tried  m  (his,  as 
In  all  other  cases,  by  the  rules  of  evidence.  Sir  Thomas  Plumer  concluded  by 
observmg,  that  he  had  sifted  the  case  to  the  bottom,  from  respect  toyrhat 
was  said  by  Lord  AWanley  and  Lord  RoMlyn  on  the  subject,  bnt  there  being 
tio  case  rejecting  parol  eridence,  he  thonght  it  must  be  received. 

"  Then,  how  far  tiie  testimony  in  the  case  before  the  court  {Reeks  v.  Postle-   Comoenathm 
ihwaite\  was  suficieut  to- prove  an  acknowledgment  of  the  mortgage  by  the  ^L^^|^  ^tor- 
mortgagee,  was  the  next  question  for  considecatioo.    A  conversation  between  n^  and  mori^ 
Che  attorney  cf  the  mortgagor,  and  the  mortgagee  and  his  wife,  there  l>eiog  gagee^  looked 
Doibody  to  contradict  him,  must  be  looked  to  with  considerable  caution.    The 
conversation  happened  in  the  midst  of  the  defendant's  harvest,  when  the  wit- 
ness  demanded  the  mortgage  account ;  the  defendant's  answer  was  material, 
.because  K  postponed  the  discussion  of  tiie  sul^ject ;  his  afterwards  saying, 
that  he  wanted  nothing  bnt  what  was  fair,  was  admitting  nothing  at  all,  but 
leaving  the  question  as  to  what -was  fair,  perfectly  undecided.     The  advice 
given  by  the  mortgagee  to  the  -mortgagor  to  call  a  court,  and  lake  up  his 
estate,  was  mere  taunting  and  irony*    The  mortgagee  had  awom  in  his  answer, 
that  that  vras  the  sense  in  which  he  used  the  exi>vessions  imputed  to  liim^ 
This  answer  was  opposed  by  the  evidence  of  one  witness  only.    To  decree  a 
redemption,  when  an  ignorant  man  liad  been  taken  advantage  of,  without  a 
single  witness  to  explain  or  contradict  a  conversation  set  up,  would  lead  to  ex« 

« 

cessive  danger.  In  Perry  v.  Manilon^  these  were  several  witnesses  examined, 
and  their  evidence  proved  a -clear  and  unequivocal  acknowledgment  Chat  the 
mortgagoe  had  accounts  ready.  But  in  the  -case  before  the  court,  there  was 
nothing  like  an  acknowledgment,  treating  the  mortgagee  as  a  subsisting  in- 
cumbrance, within  twenty  years."  On  these  grounds,  therefore,  Sir  Thomas 
Plumer  dismissed  the  bill,  bnt  without  costs. 

fihortiy  after  this  decision,  the  case  of  Barron  v.  MtarUn  (ubi  supra)  involv*   Reference    f« 
ing  the  same  question,  came  on  before  Sir  W.  Grant,  in  which  lie  said  lie  f^^  "'  ^^ 
agreed  wiUi  the  Master  of  the  RolU  in  Whiting  v.  WkiUf  and  with  die  Vice 
Chancellor  in  Reeke  v.  Paetlethwaite,    The  case  of  Barron  v.  Martin  has  been 
previously  noticed,  ante,  373,  n.  (D),  and  therefore  its  further  introduction 
hi9»  wouj^  be  ADpeffflaous. 

The  rule  to  be  collected  from  these  cases  is,  that  clear  and  unequivocal  Modem  nle  at 

parol  evidence  of  oral  admissions  and  acknowledgments  by  the  mortgagee,  ^^  ftdmionon  of 

parol  efDiaencem 
shewing  a  continued  and  deliberate  intention  to  give  a  redemption,  will  be 

admitted  to  prove  an  equity  subsisting  in  fhe  mortgagor  and  his  represen- 
tatives, if  twenty  years  have  not  elapsed  since  their  utterance.  The  principle 
mentioned  in  page  386,  post,  that  time  will  be  no  bar  where  the  mortgagee 
A^bmits  to  be  redeemed,  may  be  considered  as  the  basis  of  Uiis  rulc« 


384  b  CBAP.  XL  WHO   MAY  CLAIM 

the  mortgage^  yet  but  fourteen  had  elapsed  after  the  tiifie 
agreed  for  redemption. 

luiem^um  So,  a  mortgage  was  decreed  to  be  redeemed  upon  the  foot 

aUowed  after  *  ^  ^  ^  *^      ^ 

forty  yatrsy  on  of  an  account  stated  previous  to  the  mortgagee's  entering  upon 
moSge^eewUh-  the  premises,  notwithstanding  he  had  been  in  possession  forty 
o/  m"^  MlT'  y^^^  (^) »  ^^®  husband  of  the  heir  of  the  mortgagee  having 
[  S85  ]  entered  into  an  agreement  with  the  heir  of  the  mortgagor, 
hwi  TrMfTo  ^^^^^  seven  years  before  the  bill  for  redemption  came  to  a 
redeem.  hearing,  for  the  purchase  of  the  equity  of  redemption.    For 

although,  for  reasons  sufficiently  evident  in  the  case^  the  court 
refused  to  decree  a  specific  performance  of  that  agreement, 
yet  it  seems  to  have  been  considered,  as  an  admission  by  the 
mortgagee,  that,  at  that  time,  he  conceived  the  mortgagor 
had  a  right  to  redeem,  which,  occurring  within  seven  years 
of  the  time  of  exhibiting  the  bill,  brought  this  case  within  the 
reasoning  of  that  immediately  preceding. 

B4d£mptum  al-  Upon  the  same  principle  a  redemption  was  decreed  upon  a 
fifty-fioe  yearsy  bill  filed  fifty-five  years  after  the  original  mortgage,  and  forty- 
havwg^been  scven  years  after  the  mortgagee  got  into  possession,  after  five 
»p«i*  tn  a<i/rov  ejectnients  brouo^ht  to  defeat  his  estate  by  a  title  paramount, 

iuniy  and  seven'    •'  o  ^  j  sr 

teen  only  with-  and  after  refusal  by  four  different  answers  to  come  to  an  ac- 
count upon  the  foot  of  the  mortgage,  and  to  redeem  (d).  For 
the  non-redemption  for  thirty-eight  years  of  the  time  elapsed 
being  accounted  for,  by  having  been  occupied  in  different 
suits  brought  by  the  contending  parties,  a  period  of  seventeen 
years  only  had  run  out  between  the  time  of  settling  that  dis- 
pute, and  the  exhibiting  a  bill  to  redeem  (i). 

(c)   Conway  ▼.    Skrimpton,    1  Bro.  19. — Ed."] 

Pari.  Ca.  309.    S  £q.  Ca.  Abr.  596,  (d)  Palmer  et  (d\  v.  Jackson  et  oT, 

pi.  10.  739,  pi.  2.    [Et  vide  Grounds  5  Bro.  Pari.  Ca.  194. 
and  Radiments  of  Law  and  Equity, 


What  will  bar  (I)  The  late  cases  on  this  subject,  and  those  which  have  not  been  ante- 
**'if5S*TS!f  •  ccdenlly  noticed,  as  well  as  a  recapitulation  of  the  leading  rules  on  this  head 
equUy»  ■  of  the  chapter,  may  with  propriety  be. introduced  in  this  place.    InCooJcv. 

Amhavif  S  P.  Wms.  287,  the  rule  was  put  on  this  footing,  that  where  length 
of  time  will  not  bar  the  right  to  bring  an  ejectment,  there  h  shall  not  bar  tbe 
right  to  file  a  bill  in  equity.  There  is  no  objectiom  to  the  rule  as  4t  so  standi. 
Sir  Joseph  Jckyll  staled  it  nearly  in  the  same  terms  in  Floyer  ¥.  LitvingtoH, 
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And  if  the  mortirairee  submit  to  be  redeemed^  time  will  be  Mortgagee  sub' 

®^  muting  to  re- 

no    bar,  dempHony  time 

——-——--—--—————— — — ^ •    no  bar, 

1  P.  Wm«.  «70,  and  in  that  shape  it  was  approved  by  Lord  Redesdale  in 
Hooenden  v.  Lord  AnnesUy,  «  Sch.  &  Lcf.  637,  who  said  that  every  new  right 
of  action  m  equity,  whatever  it  might  be,  must  be  acted  upon  at  the  utmost 
within  twenty  years  after  it  accrues. 

And  here  by  the  way,  note,  that  when  the  equity  of  redemption  is  barred   Mortgagor  bar* 
by  length  of  time,  the  rtiortgngor  is  also  barred  of  all  writs  of  right,  and  »^f^^/  «"^  'jf 
other  renfedies  by  real  action,  the  mortgagee  becoming  as  against  htm  and  - 
his  heirs,  absolutely  and  indefeasibly  seised  of  the  estate  for  the  term  or 
interest  granted  ;  but  a  second   mortgagee,  who  advances  his  money  without  bui  eeecmdmort" 
notice  of  the  first,  will  not,  it  seems,  be  affected  with  the  mortgagor's  non-  f^^  "* 
possei^sion,  that  is,  if  the  mortgagor  be  out  of  possession  twenty  years,  and 
the  second  mortgagee  receive  interest  on  his  security  during  any  portion  of 
that  period,  tlien,  thoiifrh  the  first  mortgagee  may  have  been  in  possession  fbr 
twenty  years,  it  will  not  destroy  the  right  of  the  second  mortgagee  to  redeem, 
though  it  will  the  right  of  the  mortgagor.    See  post,  528,  9,  in  the  text. 

In  an  Auonymous  case  in  Atkyns,  vol.  iii.  Sl3,  it  was  argued,  on  the  part  of  Oloeetiene  thai 
the  mortgagee,  that  whoever  came  for  a  redieniption,  must  shew  a  diaabiUty  in  ^J^T^iiS^sooaer 
the  owner  of  the  equity  of  redemption  to  come  sooner,  and  that  if  the  conH  and  that  ac 
should  be  satisfied    in  tiiis  respect,  yet,  it  would  not  decree  a  redemption,  cmmtaare  per* 
where  it  would  subject  the  mortgagee  to  great  inconvenience  in  taking  the  '^ 
account.     Lord  Hardwioke  however  said,  he  knew  of  no  such  rules,  and 
obdcrve^f,  that  whenever  the  court  decreed  a  redemption,  it  provided  as  well      [  aSo      J 
as  it  could  against  laying  the  mortgagee  under  inconvenience  in  passing  his 
account. 

But  although  it  be  not  necessary  for  a  mortgagor,  applying  to  redeem  within    Mortgagor  etni 
twenty  years,  to  shew  impediments  which  prevented  hini  from  coming  sooner,  ineauU" 

yet  if  there  are  gmaa  laches  {Harmood  v.  Oglander,  6  Ves.  199),  or  if  there  able, 
has  be«n  that  delay  or  forbearance  that  makes  it,  not  illetral,  but  UequHaBle 
to  demand  payment,  a  court   of  equity  will  tell  the  plaintiiT,  that  the  law  to 
which  he  is  entitled,  is  not  that,  which  is  administered  in  equity,  and  will 
leave  him  to  his  remedy  by  an  action  at  law.    Foster  v.  Hodgson,  19  Ves.  185- 

As  to  the  acknowledgment  of  the  mortgage  by  means  of  recitals,  or  other  Recitals  in 

acU  tfl  pais ;    Lord  Redesdale    observed,  in  Carew  v.  Johnston,  t  Sch.  &  Lef.  ^^^^^  between 
'^     '  '  '  .    mortgagor  and 

S95,  that  it  was  every  day's  practice  to  conclnde  a  mortgagee  by  recitals  in  his  mortgagee,  keep 

own  deeds  (vide  S  Bro.  C.  C.   399).      Estates  were  ofttn  made  redeemable  by  «f«'^«  redemp* 

such  recitals,  where  otherwise    they  would  not  be  so.    And  his  Lordship  said         * 

he  remembered  a  case,  where  the   evidence  to  make  a  mortgage  redeemable, 

which  otherwise  would  not  have  been  so,  on  account  of  length  of  time  since 

the  mortgagee  bad  obtained  poss«*sslon,  was  a  deed,  reciting  that  a  specific 

sum  was  due  which  greatly  exceeded   the  value  of  the  land,  and  tlierefore  "" 

conveyed  the  estate  absolutely ;  and  it  was  contended,  that  notwithstanding 

the  terms  of  the    deed,  the  parties  entitled   to  the  redemption,  should  be  at 

liberty  to  shew  a   less  sum  due  than  was  recited  in  the  deed.     But  Lord 

Kenyon  said  **  No ;  if  you  use  this  deed  to  shew  the  property  redeemable, 

you  must  take  the  acknowledgment  altogether  as  it  stands." 

In  corroboration  of  those  remarks,  Sir  W,  Grant  decided  (against  the  heir   ^  ^^  recitah 

c    ^%^  .  J  L  .L.N.^  ..t.j    between  thtrd 

of   the   mortgagee,    and  a  purchaser  with  notice),   that  redemption  should 
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Thus,  where  a  bill  was  brought  to  redeem  after  the  mort- 


be  decreed  after  the  lapse  of  twenty  years,  if  within  that  period,  any  acknow- 
ledgment of  the  mortgage  by  the  mortgagee,  or  those  claiming  under  him, 
had  been  made,  not  only  in  transactions  between  the  mortgagor  and  mortgagee, 
but  also  in  transactions  between  third  persons,  to  which  the  mortgagor  aod 
his  heirs  were  not  parties.  Hmuard  ▼.  /fari/y,  18  Ves.  455*  Hwrdtf  v.  Reeves^ 
4  Ves.  466.  5  Ves.  426,  cited  3  Madd.  Rep.  188,  n.  (a). 
RedempHon  Sir  W.  Grant's  judgment  in  this  case,  is  so  forcibly  apposite  to  a  due  con- 

thk't^f^^'^  sideration  of  tTie  point  in  question,  that  a  detailed  sUtement  of  it  here,  will 
yean  possession  not  require  the  introduction  of  an  apology.  The  leading  features  of  the  case 
iftf  morigngeey  were  shortly  these :— In  ISOtT,  a  suit  was  instituted  by  the  heirs  of  the  original 
deeds  between  ^^^^S^S^^  ^^^  ^  redemption,  insisting  upon  the  acts  of  the  mortgagee,  by 
kim  and  third  certain  deeds  of  1773  and  1786,  treating  the  estate  as  redeemable.  The  de- 
persone,  fendant  contended,  that  since  there  was  no  trace  of  any  account,  no  commu- 

nication, receipt  of  interest,  no  transaction  whatever  with  the  mortgagor,  no 
circumstance  to  shew  tliat  the  mortgage  was  existing,  except  a  setUement  in 
1773,  on  the  marriage  of  the  residuary  legatee  of  the  mortgagee,  and  a  deed 
in  1786,  in  which  it  was  averred,  that-  the  estate  in  question  was  treated  as  a 
mortgaged  estate  ;  and  since  no  step  had  been  taken  until  this  bill  was  filed 
in  1802,  after  a  period  of  tkiriy-fowr  years,  from  1768,  when  a  decree  in  the 
cause  declared  the  interest  to  be  redeemable,  it  was  then  too  late  to  come  for 
a  redemption.    The  Master  of  the  Rolls :— '^  Although  I  thought  there   was 
very  little  room  for  doubt  upon  this  question,  I  wished  to  have  an  opportunity 
of  inspecting  the  different  deeds.    The  bill  was  filed  for  the  redemption  of  a 
mortgage  made  in  1732.    The  defendants  allege,  that  the  redemption  is  barred 
by  the  length  of  time.    It  is  admitted,  that  the  mortgagee  has  been  in  pos- 
session for  more  than  twenty  years  before  the  bill  filed.    There  is  no  evidence 
of  any  interest  paid,  or  of  accounts  rendered  or  kept  by  the  mortgagee  within 
that  period ;  but  the  plaintiffs  allege,  that  within  that  period  the  mortgagee 
has  treated   it  as  a  subsisting  mortgage,  and  therefore  cannot  contend  that 
i(  has  become  irredeemable.    It  is  admitted  on  all  sides,  that  the  mortgage 
must  be  taken  to  have  been  redeemable  in  1768,  the  time  of  Rol>ert  Fryar'a 
deatli.    Then  the  plaintiffs  say,  that  by  deeds  executed  in  1773,  and  in  1786, 
the  mortgagee  treated  it  as  a  subsisting  mortgage,  and  tliat  within  twenty 
years  after  the  latter  period ;  viz.  in  1802,  the  bill  for  a  redemption  was  filed, 
[    387    1     and  therefore  the  plaintiffs  come  in  sufficient  time.    Those  deeds- certainly  do, 
in  the  plainest  and  most  explicit  terms,  treat  this  as  a  mortgage  interest.    It 
is  the  money  due  upon  the  mortgage  that.  Is  the  subject  of  the  settlement, 
Uiade  by  the  first  of  them,  and  of  the  security,  created  by  the  second ;  the 
mortgaged  premises  are  assigned  by  each,  but  it  is  the  money  due  thereon 
Objeetums  that  that  is  the  direct  subject  of  both.    It  is  however  said  for  the  defendants, 
recitals  ski>uld    that  these  acknowledgments  made  in  dealings  with  third  parties,  are  totally 
iveen  mortga'    ^^^^V^  ^^  ^'*®  mortgagor ;  and  that  the  acknowledgment,  which  is  to  operate 
gar  and  mart'    so  as  to  bar  the  objection  from  length  of  time,  should  be  an  acknowledgment 
f!Slj*  ^*'^       arising  out  of  some  transaction  directly  between  the  mortgagor  and  mortgagee. 

How  far  that  wonld  be  the  more  reasonable  rule,  I  shall  not  now  examine : 
but  certainly  it  isnot  the  established  one,  Upon  the  established  doctrine  of  the 
court,  therefore,  the  recogi^ition  of  the  deed  of  1766,  of  this^  as  a  subsisting 
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gagee  had  been  in  possession  from  1707  to  1732,  the  year  in 


mortgage,  is  safficient  to  prevent  the  mortgagee  from  now  setting  ap  the 
length  of  time  againnt  the  right  of  redemption ;"  and  therefore  his  Honor 
made  the  decree  above-mentioned. 

In  a  more  recent  instance,  it  appeared  that  A.  made  a  mortgage  for  years  to 
B.  and  then  settled  the  equity  of  redemption  on  his  daughter  and  her  husband 
and  their  heirs^  vrho  in  the  year  1774  joined  in  conveying  the  premises  to 
one  Stephen  in  fee,  but  without  fine.  Stephen  sold  the  premises  to  Copner  In 
August  1796,  and  in  tlie  conveyance  recited  that  he  had  discharged  the  mort- 
gage to  B.  The  conveyance  to  Stephen  not  being  by  fine,  a  right  of  redemp- 
tion remained  outstanding  in  the  daughter,  who  survived  her  husband,  and 
died  in  1803.  The  plaintiff  was  her  heir  at  law,  and  filed  his  bill  for  re- 
demption against  Copner  in  January  1816 ;  which  was  decreed,  on  the  ground 
that  the  reeitol  in  the  conveyance  to  him  was  an  acknowledgment  of  the 
mortgage  title  within  twenty  years  before  the  filing  of  the  bill.  Price  ▼.  CcpncTf 
1  Sim.  Sc  Stu.  347. 

And  here  note,  that  the  statute  may  operate  as  an  equitable  bar,  not-  Awd/ogy  to  sfa* 
withstanding  the  existence  of  an  outstanding  legal  estate.    Thus,  in  Ikmie  ^^  **^  ^'P^ 
y.  Beard»kamy  1  Ch.  Ca.  39.  S.  C.  Nel.  76,  where  the  legal  estate  of  a  copy-  j_^|  ^^^ 
hold  was,  and  continued  to  be,  outstanding  in  a  trustee,  the  owner  of  the  a^Mtnidmg. 
equitable  estate,  who  had  acquiesced  for  twenty  years  in  the  adverse  posses- 
sion of  the  person  to  whom  the  estate  was,  by  mistake,  supposed  to  belong, 
was  held  to  be  barred  In  equity,  by  analogy  to  the  statate,  and  his  bill  for 
relief  was  on  that  ground  dismissed,  though  it  was  clear  he  would  have 
been   entitled  to  it,  had   the  suit  been  institated  before  the  twenty  years 
had  expired.     Et  vide  Cholmemdeley  v.  Clintimf  infra,  vol.  ii.  1149. 

When  a  person,  through  ignorance  of  his  right,  neglects  to  claim  within   Igwnmee  ef 
the  limited  time,  the  rule,  in  a  general  pobt  of  view,  is  not  on  that  account  T     '^'^^' 
less  applicable  or  less  hostile  to  his  demands.    And  it  being  a  mere  arbitrary  nn  ^  i^  mif, 
pasitive  rule,  and  a  fixed  period  being*  ascertained,  it  would  not  be  sound 
discretion  in  the  courts,  from  circumstances  of  diUrese  or  ewtbarraaaneniy  to 
give  relief  beyond  the  time  prescribed.    Indeed,  if  the  parties  sleep  so  long 
on  tlieir  rights  (observed  Lord  Kedesdale  in  Hovemden  v.  Anneoleyy  obi  supra), 
as  to  give  cause  for  the  application  of  the  rule,  it  is  but  reasonable  they 
should  suffer  the  consequence  of  their  laches,  and  though  it  is  said,   and 
truly,  that  the  plaintiffs  in  this  suit,  and  those  under  whom  they  claim,  are  . 
persons  embarrassed    and    reduced  by  the  fraud  of  others,   yet  the  court 
cannot  act  npon  such  circumstances.    If  It  did,  there  would  be  an  end  to  all 
limitatkin  of  actions  in  cases  of  distressed  persons  ;   for  if  relief  might  be 
given   after    twenty  years,  on  the   ground   of  such   distress,  so   might  it 
after  thirty,   forty,  or  fifty  ;  there  would  be  no  limitation  whatever,  and  all 
ptoperty  would  be  thrown  into  confusion.    Et  vide  p.  443,  n.  (N),  infra. 

Circumstances  of  embarrtuameni  and  i^oranee  of  right,  are  still  however  Bui  ikef  «r« 
looked  npon,  as  afibrding  some  palliation  for  not  endeavouring,  on  the  one  c'l^nmiffmicca 
hand,  to  avert  what  the  party  could  not  have  prevented,  and  for  not  prose-  ^^1^^^ 
eating,  on  tlie  other,  a  claim  which  the  party  was  not  aware  of. 

In  the  kite  ca»e  of  Ckalmer  v.  Bradley,  (ubi  supra)  page  361,  ?,  3,  in  noiii, 
fhe  plaintiffs  stated,  that  they  were  ignorant  of  the  facts.    It  was  possible. 
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which  the  bill  was  filed  (e)j  and  the  defendant  (it  beinga  fEusfly 

(e)  Procter  ▼.  Oates,  9  Atk.  140. 


said  Sir  Ttiomas  Plainer,  they  might  be  »o.  Bat  was  there  not  any  thing  that 
might  lead  them  to  that  knowledge? — Nothing  appearing  on  the  cafe/his 
Honor  directed  an  inqniry,  whether  the  plainti£b  liad  any  notice  of  tbese 
circnmstances,  implied  or  o.herwise ;  observing,  that  the  reason  why  be 
directed  this  inquiry  was,  that  though  he  was  impressed  with  the  impolicy  of 
permitting  stale  demands  to  be  brought  forward,  tliough  he  knew  that  on  the 
principles  stated  in  Smith  v.  C%,  Amb.  645.  3  Bro.  C.  C.  639,  n.  (t),  a  conrt 
of  equity  was  *  not  to  be  called  into  action  by  those  who  were  not  vigilant  in 
support  of  their  rights,  and  was  aware  of  the  monstrous  inconveniences  that 
v^  onld  result,  if,  at  some  period,  the  door  was  not  shot  to  litigation ;  yet  he 
fell  in  entirely  with  the  opinion  expressed  by  Lord  Alvanley  in  Pickering  v. 
Stamfordy  3  Ves.  jnn.  272.  There  the  suit  was  commeneed  after  a  lapse  of 
thirty-five  years,  by  persons  who  declared  themselves  to  have  been  ignorant 
r  S88  *  1  ^^  ^^^^^  rights.  Lord  Alvanley,  under  the  circumstances  of  that  case,  coaid 
not  be  sure  that  they  were  not  ignorant,  and  therefore  stating  strongly  bia 
opinion  in  favor  of  the  general  principle,  that  a  party  ought  to  be  barred  by 
length  of  time,  and  lamenting  that  be  could  not  in  that  instance  follow  it,  he 
directed  similar  inquiries,  stating  at  the  same  time,  that  if  he  (Lord  Alvanley) 
were  then  to  decide  the  case  before  him,  he  would  decide  it  against  the  plain- 
tiffs, and  that  by  the  inquiries  he  did  not  decide  one  way  or  the  other,  ajid 
would  afterwards  consider  whether  there  was  sufficient  equity  in  tlie  bill  or 
not. — It  was  therefore,  because  there  was  not  before  him  any  direct  and  posi- 
tive evidence  that  totally  excluded  all  doubt  upon  it,  that  Sir  Thomas  Pluner 
,  directed  the  inquiries  in  Cluilmer  v.  Bradley,  to  obtain  some  light  on  the 
circumstances  under  which  the  indisputed  enjoyment  of  the  property  bad  gooe, 
reserving  to  himself  to  judge  what  should  be  the  effect  of  the  facts  which 
might  be  found  by  the  Master,  or  what,  even  without  that  rcsalt,  he  might 
think  right  to  be  done.    Vide  etiam,  vol.  ii.  p.  1153* 

In  the  great  case  of  Cholmondeley  ▼.  Clinton,  recently  decided,  and  which 
may  be  fairly  called  the  Magna  Charta  of  this  branch  of  the  law,  the  mort- 


Reference  to 
Cholmondeley 
y.  Clinton,  as 


abridged  ItUhi    ^^S^**  *nd   ^»*  '*®'''>   h*d   been  in  possession  of  the  estates  in  question  for 
voL  ii.  p.  1149,  upwards  of  twenty  years,   regularly  paying,   in  the  mean  time,    interest  to 

the  mortgagee.  The  mortgage  being  in  fee,  the  mortgagor  had  merely  an 
equity  of  redemption.  After  twenty  years  had  expired,  a  claimant  pre- 
ferred a  bill  in  equity,  alleginir,  that  under  the  sound  interpretation  of  a  will 
(which  was  the  foundation  of  the  said  mortgagor's  title),  he  was  the  trae  owner 
of  the  estates  in  mortgage.  To  this  claim  the  twenty  years  possession  was 
opposed,  but  it  was  objected,  that  the  statute  conld  form  no  impediment  in 
this  case  to  the  title  of  the  claimant,  since  there  was  no  adverse  seisin,  the 
twenty  years  possession  being  of  a  mere  equity  of  which  no  seisin  conJd  be 
had.  It  is  sufficient  to  state  here,  that  this  argument  did  not,  in  the  end, 
prevail,  though,  from  the  way  in  which  it  was  supported,  much  weight  was 
given  to  it  by  the  opinions  of  four  of  the  Judges  before  whom  the  case  vas 
successively  argued  ;  and  the  point  was  not  finally  determined  nntil  it  reached 
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afittir)  submitted  by  his  answer  to  be  redeemed  notwithstanding 


the  House  of  Lor<U.    The  case  is  reported  isi  its  Tarions  sUges  l>y  Vesey, 

Cooper,   Merivale,  Bamewell  A  Alderson,  Jacob  &  Walker,  Sugden  &  Tnrr 

uer,  and  occupies  in  the  wliole  upwards  of  500  pages.    It  contains  sever^ 

points  oo  the  law  of  mortgages,,  whicli  cannot  therefore  iR^ell  be  developed  .       .     -  .     <^ 

without  some  narration  of  the  facts..   The  Editor  has  added  an  abridgment  of 

this  voluminous  case  in  the  Second  Volume,  page  1149,  so  for  as  it  respects  the 

subject-matter  of  this  Treatise,  which  he  GODMseives  will  not  be  onaccc^lable  t9 

the  practical  lawyer,  whose  time  cannot  be  very  profitably  devoted  to- the 

tedious  perusal  of  such  a  ponderous  mass  of  matter,  merely  fpr  the  detectioa 

of  a  single  pofait    To  this  abridgment  reference  is  made, .  where  abo  a  few 

latter  determinations  are  noticed. 

It  should  seem,  that  an  estiate  maybe  redeemable  as  to  one  part,  andirn  Mortgage  nut^ 
redeemable ,  as  to  another  part,  through  the  effect  of  length  of  time,  although  ^<  redeemabie 
the  whole  may  have  been  originally  comprised  in  one  mortgage^    This  rute|  ^^   ^^  tuio* 
if  it  can  be  established,  has  no  tendency  to  encroach  on  the  well-settled  axiom^  anoihert  at 
that  the  redemption'  of  the  mortgage  must  be  entire  or  not  at  all.  •  This  '^'"^  ^^"^^ 
latter  rule  applies  only,  where  a  person  has.  two  ceccint  mortgages  on  distinct 
estates,  and  the  right  to  redemption  is  not  in  dispute.    But  where  ..a  person 
has    two   mortgages,   one    of  which    has   been  abandoned  fpr  mora  than 
twenty   years,   ^nd    the    other  has  been  acknowledged  by  the  mortgage* 
to  be  an  existing  charge  within  that  period,  it  seems  impossible  to  coittend^ 
that  such    admission   by  the  mortgagee  as  to  one  mortgage,  .  shall  revive 
the  redemption  as   to   the   other.     But  it  is  more  difficult  to  suggest  any 
well-founded  argument  against  the  resuscitation  of  the  whole  mortgage,  if 
tiie  mortgagee,  on  an  assignment  of  part  of  the  premises  to  a  third  per* 
son,  srates,   that  he  so  assigns  them,  subject  to  all  liability  of  redemptioa 
which  resides  in   the  original  mortgagor.     Lord  King  was  clearly  of  opv- 
Dion  in  Rakeatrato  v.  Brewer ,    Mose.   189,   tliat  if  the  mortgagor  werti.  ia 
possession  of  any  part,  he  should  be  admitted  to  redeem  the  whole;  for  part       [389  1 
he  might  redeem,  as  being  in  possession  thereof,  and  part  he  could  not,  sejpa* 
rately  from  the  whole.    And  it  might  be  argued,  that  an  acknowledgment  of 
the  existence  of  the  mortgage  as  to  part  of  the  premises,  would  be  equivalent) 
for  the  purposes  of  redeuiption^  to  a  retention  of  possession  as  to  that  part ; 
and  therefore,  since  he  might  redeem  part,  he  should  be  admitted  to  a  redemp-* 
tlott  of  the  whole,  because  a  mortgage  is  not  to  be  redeemed  by  pieccrmeal, 
but  entirely,  or  not  at  all.    But  the  case  in  contemplation,  is  this  :^Snppo8e 
the  mortgagee  to  have  been  in  possession  twenty  years,  and  by  his  will  to  have 
devised  one  part  of  the  mortgaged  estate  to  A.  and  another  part  to  B.$  if  A* 
acknowledge  tlie  mortgage  in  any  way,  the  question  occnrst— how  will  that 
afiect  B.?    Lord  Eldon  has  said,  in  Lake  v.  TAomas,  S  Ves.  f2^  that  he  recol- 
lected a  long  case  before  Sir  Thomas  Clarke,  (was  it  that  of  Laiterell  v.  Lave^ 
ante,  p.  570  ?)  in  whicii  a  mortgaged  estate  had  come  into  the  heads  of  two 
different  families,  and  redemption  was  refused  as  to  part,  from  length  of  time, 
and  opened  as  to  other  part,  on  the  ground  that  mortgage  accounts  had  been 
kept  by  the  owners  of  that  part ;  and  there  was  also,  it  appeared,  a  devise,  of 
it  as  a  moctgage.    This  may  be  considered  as  deciding  the  hypothecated  case 
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the  length  of  tune,  Lord  Hardwicke,  though  he  said  he  saw 


n  favor  of  B.  and  as  estaUiahiDg  the  rale  to  a  certain  extent,  that  an  estate 

may,  at  one  and  the  same  period,  be  redeemable  as  to  one  part^  and  ine- 

deemable  as  to  the  other  part,  from  length  of  time. 

Qmi^yUaiUm  to  >    Since  the  last  edition  of  this  work,  two  other  cases  have  been  decided  in 

ItuA  pomHom.      Ireland  on  this  question,  bat  they  do  not  materiaUy  affect  the  doctrine  as  abore 

mBrU^  stated.    In  the  fini^  a  redemption  was  decreed  where  a  mortgagee  had  been 

eighty  years  in  possession  of  fori  of  tiie  mortgaged  premises— the  mortgagor 
continuing  in  possession  of  the  remainder.  Lord  Manners,  C.  in  the  coarse  of 
his  judgment  observed,  that  in  the  absence  of  aU  authority  on  the  subject, 
except  the  case  of  Rtkutraw  v.  Bremer^  Sel.  Ca.  Ch^  55,  he  should  say,  that 
the  right  of  possession  was  not  barred  unless  there  had  been  for  twenty  years 
an  onrnterrupted  adrerae  possession  of  the  snlirely  of  the  mortgaged  pre- 
mises; fbr,4ltbough  the  mortgagor  might  be  in  possession  of  porf,  yet  be  had 
DO  legal  title  to  it,  the  legal  title  was  in  the  mortgagee,  and  his,  the  mort- 
gagor's, poisession,  was  under  the  mortgage  title;  it  Icept  that  tiUeepen,  and 
he  cot(ld  not  get  the  legal  title  back,  except  by  filing  a  bill  to  redeem,  and 
then  jdiere  would  lie  a  decree  for  redemption  as  to  one  part,  while  it  would  be 
denied  as  to  the  other;  which,  where  the  plaintiff  succeeded  by  force  of  his 
own  title,  and  not  on  any  submission  by  the  defendant,  seemed  very  incon- 
sistent; and  indeed,  not  to  decree  a  redemption,  where  the  mortgagor  bed 
remained  in  possession  of  part  of  the  premises,  would  be  directly  cootrary  to 
the  opfaiioBof  Lord  King,  in  Rakutraw  v.  Brticer,  But  the  transaction  in  the 
case  before  Lord  Manners  was  explained  by  tlie  answer  of  the  defendant,  who 
stated,  that  by  the  consent  of  the  mortgagor  he  went  into  possession  of  the 
premises,  for  the  purpose  of  keepbug  down  ike  talsrss^,  and  of  paying  off  the 
debt.  It  was  therefore  quite  manifest  that  the  possession  had  not  been  ad- 
verse ;  for  it  not  only  originated  in  the  consent  of  the  mortgagor,  but  had, 
within  these  twenty  years,  been  so  acknowledged  by  the  mortgagee,  and  ihtU 
not  only  of  a  part,  but  of  the  entirety  of  tiie  premises.  Bwke  v.  Lynck^  9  Ball 
&  Bea.  4t6. 

In  the  Hcwd  case  it  was  held  by  the  same  noble  Lord,  that  where  a  mort- 
gagor has  been  permitted  to  continue  in  possemion  of  jmrt  of  the  mortgaged 
premises,  he  is  entitled  to  a  redemption  of  the  entirety,  although  the  mort- 
gagee may  have  been  upwards  of  twenty  years  in  possession  of  the  remainder ; 
but  where  by  sale  of  part  of  the  premises,  the  mortgage  has  been  paid  off,  and 
tHe  remainder  reconveyed  to  the  mortgagor,  he  wiU  not,  after  twenty  years, 
be  entitled  to  redeem  the  purchaser ;  the  mortgagor's  title  to  that  part  of  the 
premises  in  his  possession  not  behig  derived  from  th?  mortgage.    BUAeY* 
Fotter^  $  Ball  de  Boa.  565. 387. 
Ns  Itflis  •  bar      It  is  further  observable,  that  the  reason  of  the  rale  under  consideration,  and 
«f  ^^tTSmL.  ^"'^"^■'^y  ^^  ">^  i^*^*  ^  inapplicable  to  the  case  of  a  rent-charge.    One 
(/Sbsd  qu.)  objection  to  redemption,  after  the  lapse  of  a  great  length  of  time,  arises  from 

the  difficulty  it  lays  the  mortgagee  under  in  accounting.  Now  fihis,  in  the 
case  of  a  rent-charge,  cannot  exist.  A  distinction  of  this  kind  was  taken  in 
title  case  of  Lmrd  Widruigiom  v.  Jemung$y  in  Lord  Harcourt^  time,  cited  by 
ahr  Joseph  Jek^U  in  Flojftr  v.  Lmngton,  1  F.  WmSi  270,  et  vide  S.  P.  ante. 
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no  colour  for  the  redemption^  yet^  on  the  defendant's  subnds^ 


iSSy  where  the  conrt  took  a  difference  between  a  mortgage  of  a  rent-charge, 
and  of  hmdy  aftd  allowed  a  .redemption  in  the  former  case  after  a  lapse  of 
eighty  years. 

To  recapitulate  tiie  principal  points  adduced  under  the  present  division  of  Efniome  ^ 
the  chapter,  and  to  conunence  with  the  statement  of  a  general  rale,  we  cannot  wy^U  adduced 
do  better  than  refer  to  the  ontline  of  the  doctrine  sketched  by  SirR.  P.  Arden,  «r  d^nrer!^^** 
M.  R.  in  the  case  of  MThiimg  ^.Wkiie,  f  Cox,  S9S.    '*  The  possession/  he  is 
there  made  to  obsenre,  ^*  mast  lie  snch  as  shews  that  the  mortgagee  held  it  an 
his  own  estate.    If,  tlierefore,  any  vUereH  has  been  received,  or  if  4ui  acconxt 
has  been  settled  between  the  mortgagor  and  mortgagee  of  what  is  dne  upon 
the  mortgage,  whereby  it  appears,  that  the  mortgagee  considers  himself  as 
having  only  a  ntteemable  interest,  or  if  by  any  solemn  act  of  the  mortgagee, 
such  as  a  wiU  or  »ettlewieiU  made  by  the  mortgagee,  it  appears  that  he  considers 
the  estate  redeemable,  it  shall,  as  against  him  and  all  claiming  under  him,  be 
held  to  be  so,  and  the  time  vrill  only  ran  from  the  date  of  snch  acknowledg- 
ment.—But  this  is  to  be  understood  only  in  cases  where  there  is  no  fraud  or 
improper  covenants,   whereby  the  mortgagor  may  be  prevented  from   re- 
d  eeming.** 

In  addition,  we  may  observe,  that  the  acknowledgment  of  the  mortgage  as  AekmwUdg' 
a  redeemable  interest  in  a  inter  to  a  friemd,  Ptmrick  v.  Reed^  6  Madd.  8.  (snch  M€ti<  ^  maH* 
letter  proving  itself,  ib.)  or  in  a  9€Hlenumt  between  third  jHtrltes,  {ft  Cox's  Cb.  ^iu^^^JS-* 
Ca.  994),  or  in  a  narender^  to  which  neither  the  mortgagor  nor  his  heirs  are  ^gimeiU^  ntr- 

parties  (flmisard  v.   Hardy^   18  Ves.  455),  or  by  means  of  an  as«j^iim«a«,  **<«'«'»  rjcttel, 

toiMwer*  oevieem 
wherein  the  estate  Is  treated  as  subject  to  redemption  {Smmrt  v.  Huntf  4  Ves.  ^  demtmd  nf 

478,  n.  a.)  these,  and  other  deliberate  acts  of  a  shnilar  nature,  willbesulB-  tfi<€refl,orjN*o- 

cient  to  keep  aUve  the  equity  of  tlie  mortgagor  and  his  heirs,  to  the  redemp-  *w»*v  «««•••*<• 

tion  of  the  estate.    So,  an  anawer  in  Chancery  (Procter  v.  Oatetf  %  Atk.  140X 

%  recital  in  a  deed  (Cwrew  v.  Jokn$tene,  t  Sch.  it  Lef.  S95),  a  devbe  in  these 

words,  '^  all  my  mortgaged  estate,*'  or  in  words  df  like  import  {Anom.  S  Atk* 

S14X  tibe  demnnd  as  distinguished  from  the  reery  of  interest  (Traifc  v.  TFUItf, 

5  Bro.  C.  C.  289),  and  an  aecnuU  kept  (Fmioa  v.  BethMy  t  Eden  Rep.  114),  ^ 

stated  (ante,  370),  settled  (Awm.  9  Atk.  533),  or  promised  (ante,  370,  n.  (B), 

wiU  have  the  same  effect ;  for  the  rale  proceeds  on  the  motion  of  a  dereliction 

of  the  pledge ;  and  the  difficulty  of  making  up  accounts  after  a  great  lengtii 

of  time,  cannot  apply  to  cases  where  the  party  in  possession  of  the  pledge       [  S90  ] 

continues  to  treat  it  as  subject  to  redemption ;  bat  the  mere  demand  of  aa  uo- 

cemUf  without  process  or  acknowledgment  (Hodle  v.  Hedhff  1  Ves.  de  Bea* 

540),  or  an  account  stated  without  the  authority  of  the  mortgagee  {Bmn  v. 

Jforlia,  Coop.  Rep.  199),  or  a  devise  in  the  words  above-mentioned,  after  a 

foreclosure  or  a  conveyance  of  the  equity  of  redemption.  {SUbermdiiUdt  v. 

Sehiati^  3  Ves.  dc  Bea.  45),  will  not  take  the  case  out  of  the  principles  adopted 

by  courts  of  equity  in  analogy  to  the  statute ;  and  where  it  so  happens  that  the 

person  to  pay  the  interest  on  the  mortgage,  is  the  same  person  who  is  to  iv- 

ceive  it,  as  if  a  tenant  for  life  of  the  equity  of  redemption  has  conveyed  his 

life  estate  to  the  mortgagee,  ikerey  the  presumption  will  not  .arise,  and  al* 

though  twenty  years  etepse,  the  mortgage  will  be  redeemable ;  Csr6^l  f  • 
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six  months  after  the  Master's  report,  or,  in  de&iil^  the  IhD  to 
be  dismissed  without  costs  (ee). 


MoHi^et  ^-       (^\  [In  y^^  manner,  If  the  mort- 

lion  ^/ter  r«-  S*S^^  inbmit  to  be  redeemed  After  a 
iMie  if  tfmiy,  conveyance  of  the  equity  of  redemp- 
JJ2I2P*'  "'      tion,   it  will   revive   the  mortgage. 

Thns  in  Seymamr  v.  Ttiu/W/,  Finch's 
Rep.  S84>  the  bill  was  to  redeem  lands 
mortgaged  to  the  defendant  by  the 
father  of  the  plaintiff;  and  though  the 
lather  had  released  the  equity  of  re- 
demption upon  tiking  up  more  money 
of  the  mortgagee,  yet  it  appearing  by 
letters,  papers,  and  other  proofs,  that 
he  offered  a  redemption,  and  had  con- 
sented to  take  his  whole  principal 
and  interest,  the  same  was  decreed 
accordingly,  and  an  account  was  di- 
rected. But  it  is  worth  remembering, 
that  the  «wr«  ^ehmi^edgwunt  of,  the 
mortgage  after  a  release  or  foreclosure 
of  the  equity  of  redemption,  will  not 
of  itself  and  ngnUui  the  consent  of  the 
BHMtgagee  resuscitate  the  mortgage. 


On  the  same  principle  if  a  debtor  «bo 
has  become  bankrupt,  and  obtained 
his  certificate,  make  a  promise  after- 
wards  to  a  creditor  to  pay  hin  at  a 
future  day  the  debt  which  was  due  to 
him  before  the  bankruptcy,  he  not 
only  revives  the  debt,  and  thereby 
renders  himself  liable  to  be  sued  for 
its  recovery,  but  he  may  be  hdd  to 
bail  in  an  action  against  him,  fomded 
on  the  demand  so  revived  by  the  sub- 
sequent promise;  because,  as  it  be- 
comes a  good  debt  recoveraUe  st 
law,  it  must  have  all  the  incidenti  of 
a  legal  debt,  and  therefore  all  the  or- 
dinary modes  of  proceeding  to  recover 
it  are  open  to  the  creditor.  Bkekbwnu 
v.Og2e,8Prioe,5S6.  The  promise  u not 
impeachable  on  the  ground  of  auhdu 
pocium— tiie  remedy  only  being  taken 
away  by  the  bankruptcy,  and  not  tbe 
moral  obligation  to  pay.  lb.  533.— £^0 


•atisftiction  of  a  bond  had  been  presumed  within  a  less  period,  some  other 

•vldenoe  had  been  given  In  favor  of  such  a  presumption,  such  as  having  settled 

[  S9S  ]       SB  aocoaat  in  the  intermediate  time  without  any  notice  having  been  taken 

WUi  wiU  rt^  of  inch  a  demand.    £t  vide  iBnrr.  434.    4  Ibid.  1963.    The  presomption 

"^fTTfitn  arising  after  such  a  lapse  of  time  may  be  repelled  by  evidence  that  the  de- 

ftndant  had  no  meaM  of  payment,  JFludrng  v.  IFtatar,  19  Ves.  id6;  by  proof 
that  the  original  agreement  was,  that  the  debt  should  be  paid  by  instahaenU 
when  tlie  debtor  was  able,  TlMNpssn  v.  Osftome,  S  SUrk.  98,  over-mling  Ik9i» 
T.  SmUkf  4  Esp.  Rep.  36 }  by  proof  of  tlie  defendant's  recent  admission  of  the 
debt ;  or  by  proof  of  the  payment  of  interest  within  the  last  twenty  years,  ss 
by  hMlonwmeats  on  the  bond,  purporlmg,  that  interest  has  been  regulariy 
paid,  or  otherwise  (SMrfe  v.  Bmrrh^ttm^  nbi  snpra),  this  being  an  acknowledg- 
ment  that  the  principal  somwas  not  then  discharged,  l  T.  R.  «70;  or  tbe 
presumption  may  be  aaiwcred  by  proof  of  other  circumstances,  ezplainiiig 
•atislhctorily  why  no  earlier  demand  had  not  been  made,  as  in  Namm  v* 
Newmtmf  1  Stark.  101,  where  the  obligee  was  residing  abroad  for  die  last 
twenty  years.— The  rale  then  at  law  is,  that  where  the  bond  has  been  gita 
more  than  twenty  years  before  the  commencement  of  the  action,  and  do 
Interest  has  been  paid  upon  it,  nor  any  acknowledgment  by  the  obligor  of  the 
existence  cf  the  debt  during  that  period,  he  being,  from  time  to  time,  eoni' 
potent  to  pay  the  same,  the  bond  wiU,  in  general,  be  presumed  to  be  satisfied, 
Antm,  6  Mod.  tt.   Atm,  11  Mod.  t.   M^reUaid  v.  fisaaeff,  1  Str.  651.  B^  v* 
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Time  will  be  no  bar  if  the  mortgagor  remain  in  posses-  So  if  mortgagor 
fiion  (/).    As,  where  a  person  had  chambers  in  Gray*8  Inn,  Meuion.    "  '^*' 

(/)  Rdkegtraw  v.  Brewer^  Sel.  Ch.  Ca.  55.    Mot.  189. 


Siepkens,  1  Barr.  434.  Forbes  v.  IVaky  1  Bla.  Rep.  559.  4  Burr.  1965.  Powell 
Y.  GodtttUf  Finch,  77,  though  it  be  still  remaining  in  the  hands  of  the  obligee, 
Wood's  Inst.  599 ;  particnlarly  if  the  debt  be  large,  and  the  obligor  has  been 
all  along  in  good  circnmstanees.  Oswald  v.  Legh^  nbi  supra.  Bat  this,  it 
must  be  recollected,  is  merely  a  role  of  presumption,  and  subject  to  consider* 
able  Tariation  from  circumstances.  And  it  is  observable,  that  as  to  an  ac- 
knowledgment of  the  debt,  one  partner  may  bind  hu  companion  by  recognizing 
the  existence  of  the  sum  due ;  but,  in  that  case,  the  aclinowledgment  must  be 
clear  and  explicit.  Hobne  t.  Green,  1  Ktarlt.  458.  And  when  a  debtor  exe- 
cutes a  warrant  of  attorney  to  his  creditor,  to  confess  judgment  for  the  lia* 
lance  of  an  account  as  then  stated  between  them,  the  warrant  of  attorney 
will  not  alone  be  a  specialty,  which  takes  the  case  out  of  the  5d  section  of 
tiie  statute  of  limitations*  Clarke  v.  Ftgeo^  2  Ibid.  25i.  For  further  on  this 
head,  see  Hmmpkretfo  ▼.  HumphretfSy  3  P.  Wms.  596.  Grutwick  ¥.  Simpeofif 
t  Atk.  144.  HUUary  T.  ffaOtr,  IS  Ves.  t66.  Phillips's  Law  of  Evid.  p.  156, 
4th  edit,  and  l  Tidd^s  Prac.  p.  18,  7th  edit 

In  reference  to  a  dormant  mortgage  debt,  unclaimed  by  the  mortgagee  or  Mortgage  debt 
bb  representatives  for  twenty  years  or  upwards,  even  the  analogy  <ii(  the  ^"^  ul^k^'f 
slatnte,  it  has  been  said,  will  be  inapplicable  to  such  a  case,  because  the  Urns  mmlff, 
nortgagee  will  be  supposed  to  be  continuing  in  possession  from  the  time  the 
■Mrtgage  became  absolnte ;   and  ttuwi^,  courts  of  equity  seldom  indulge  in 
fietiofB,  jet  it  seeass  they  will,  construe  the  pot  session  retained  by  the  mort- 
gagor to  be  the  possession  of  the  mortgagee,  on  the  ground,  that  the  mort- 
gagor is  a  tenant  at  will  to  the  mortgagee,  per  Sir  W.  Fortescoe,  M*  B.  hi 
l>mai'v.  NanhaHf  1  Ves.  50.    In  thai  case  it  was  argued,  thai  if  there  be  a 
bond  as  a  collateral  security,  and  twenty  years  have  elapsed  without  demand 
•f  principal  or  Interest,  whereby  the  debt  on  bond  is  gone,  it  were  absurd  U> 
hold,  that  the  bond  should  be  found  satisfied,  and  the  mortgage  still  due. 
But  Sir  W.  Forteaene  said  that  would  not  be  the  case ;  for  In  an  action  on 
ihe  bond,  if  the  jury  were  not  convinced  that  the  mortgage  money  was  paid, 
they  wonU  not  find  the  bond  satisfied  ;  but  if  the  conrt  were  satisfied  that 
tike  Buaney  was  paid,  they  would  not  suffer  the  mortgagee  to  bring  an  actioa 
•n  the  bond.    This  brought  it  lo  the  question,  whether  the  money  was  paid  or 
no;  and  it  was  eertain,  w  the  case  before  Sir  W.  Fortesene,  that  nothing  had 
ever  been  paid.    If  it  atood  aingly  on  the  twenty  years  elapsed,  and  no  evi- 
dence ciiher  way,  it  would  be  very  diflicnlt  to  deterunne  so  large  a  sum  as 
tike  present  [&e  aasosmt  does  not  appear  oo  the  report]  to  he  satisfied,  without 
it  in  some  way  to  be  tried ;  there  was  no  evidence  of  its  having 
paid,  and  stnng  evidence  that  it  never  had  been  paid.  .  Whereupon 
Sir  W.  Fortesene  decreed,  that  tbe  mortgages  were  subsiAting,— How  long  the       [  39Q  j 
of  inlereat  bad  been  discontinued,  or  whether  any  interest  had  ever 
paid,  does  not  appear  by  tbe  report,  bat  it  is  certaui  that  no  demand  or 
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and  mortgaged  them  in  1687,  but  continued  the  posseBnon 


payment  had  been  made,  nor  «ny  otber  notice  t^ken  •  of  th^  debt  by  the 
mortgagee  or  his  representatives  for  upwards  of  twenty  years. 
No  generalrvie  One  question,  in  TopUsv.  Baker ,  2  Cox,  129,  in  the  Exchequer,  was,whe- 
•^  '"'***'^f  ther  the  plaintiff,  who  was  the  mortgagor,  was  entitled  to  be  relieved  agtinit 
fied  qfter  twen-  ^®  representatives  of  the  mortgagee,  on  the  ground  of  the  length  of  time 
fy  pears  or  ojty  which  had  elapsed  since  the  last  payment  of  interest  on  the  mortgage  in  the 

eLpnw^M-    y^^  ^^^^-    ^"  ^^^  y^^  ^^^^'  ^-  ^*  became  indebted  to  C.  D.  on  bond,  ia 
out  payment  or  the  snm  of  200Z.,  and  in  1759  he  executed  a  mortgage  of  an  estate,  to  wiiidi 
^*'^"^.*2^iP"»-  he  was  entiUed  in  remainder,  after  the  death  of  one  EUtabeth  Cripps,  t» 
'  C.  D.  for  securing  the  sum  of  SOO'f.,  being  money  lent  by  C.  D.  to  him ;  and 
also;executed  a  bond  for  that  sum,  bearing  even  date  with  the  mortgage.   Oft 
the  Iftt  November,  1763,  interest  was  paid  on  the  bond  for  2001.,  which  wai 
the  last  sum  that  appeared  to  have  been  paid  for  interest  on  either  of  the 
debts.    In  May,  1776,  the  debt  was  first  demanded  of  Ann  Draper,  the  ad- 
ministratrix of  the  mortgagor  A.  B.,  which  produced  a  letter  from  oneMayre, 
her  attorney,  who  spoke  of  the  debt  of  500L  as  an  existing  debt,  but  sug- 
gested that  the  former  debt  of  S002.  was  included  in  it.    On  the  fSth  Febnaiy, 
1784,  Elizabeth  Cripps  died,  wlien  the  mortgaged  reversion  f^W  into  possession. 
Three  years  after  that  a  bill  was  filed,  the  object  of  which  was,  amongst 
other  things,  to  obtain  payment  of  the  debts  alleged  to  be  due  on  the  aforesaid 
bond  and  mortgage.    A  cross  bill  was  brought  to  controvert  this ;  and  it  prayed 
that  the  estate  might  be  declared  to  be  exonerated  from  the  mortgage,  and 
that  the  bond  might  be  delivered  up  to  be  cancelled.    It  is  observable,  that 
BO  interest  had  been  paid  on  the  mortgage  for  twenty*cight  years,  and  none  on 
the  bond  for  twenty-four  years.    The  Chief  Baron,  in  delivering  the  opuiioi 
of  the  court,  observed,  that  the  circumstance  of  no  interest  having  been  paid 
or  demanded,  created  a  presumption  of  pay^nent ;  but  this  might  be  repeDed 
by  other  circumstances ;  besides  which,  it  would  not  be  sufficient  to  dispose 
of  the  bond  (even  if  it  could  be  done)  without  the  mortgage.    There  were 
circumstances  in  the  case  to  repel  the  presumption  of  payment    Mayre,  by 
his  letter,  written  on  behalf  of  Mrs.  Draper,  acknowledged  the  debt,  and 
another  circnmstance  was,  that  the  non-payment  of  interest  was  acconnted 
for  as  forbearance  in  respect  of  the  mortgaged  estate  being  an  nnprodnctife 
fund  until  after  the  death  of  Mrs.  Cripps.    And  if  the  bond  could  be  pre- 
sumed satisfied,  still  the  mortgage  remained.    It  had  beenMudy  that  amoiigog* 
IMS  not  reeorerabU  after  twenty  yews,  but  the  Chief  Baron  knew  of  no  ooMOt 
principle  which  decided  that.    In  HeU  v.  He£e,  S  Ch.  Ca.  28,  the  mortgage  was 
sixty  years  old ;  and  there  were  additional  circumstances  to  induce  a  presoiap* 
tion  that  it  was  satisfied.    In  Sihso»  t.  Fletcher^  1  Ch.  Rep.  59,  the  coart 
presumed  the  same  thing,  after    a  much  shorter  period,  on  the  parricoler 
circumstances  of  that  case,  but  no  general  rule  was  laid  down,  and  he  believed 
there  was  no  case  where  a  mortgage  had  been  presumed  to  be  satis6ed  from 
the  non-payment  of  interest  for  twenty  years,  either  in  law  or  in  eqnity ;  v»A 
Lenum  v.  Newnham^  i  Ves.  50,  was  in  point  the  other  way,  [that  is,  iahfot 
of  the  principle  which  denies  the  application  of  the  statute  to  this  case.]   A 
demand  was  made,  tlie  Chief  Baron  continued,  in   1776,  b"  the  mortgagef, 
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iSSl  1700;  at  which  time  an  order  of  the  bench  was  made  to 


ttHi  AUyn  refmstnled  to  hlni  th«t  the  life  estate  in  the  mortgaged  premises 
was  stin  outstanding,  which  accounted  for  the  mor^gee's  forbearance  from 
Ihat  time.  The  mortgagee  shewed  a  reasonable  indulgence,  which  ought  not 
to  be  tataed  against  him.  In  the  case  in  Vesey  j  the  Master  of  the  Rolls  denied 
tiiit  the  jury  would  of  course  presume  the  bond  satisfied;  seeming  to.  admit 
if  the  jury  did  find  so^  the  court  wonld  in  consequence  presume  the  mortgage 
satisfied.  The  Chief  Baron  doubted  of  this  proposition.  If  the  collateral 
aecnrlty  had  been  a  note  of  hand  instead  of  a  bond,  the  statute  of  Limitations 
would  run  agafaist  the  note,  and  leave  the  mortgage  as  it  was.  If  the  jury 
went  on  the  presumption  of  the  bond  being  satisfied  from  there  being  no  pay- 
ment Of  demand  for  so  many  yeata,  he  could  not  think  that  the  party  would 
be  prevented  from  shewing  the  truth  of  the  Case  in  a  court  of  equity  agaipst  [  394  J 
such  a  presumption.  Therefore,  as  far  as  the  cross  bill  sought  to  set  aside 
the  bond  and  the  mortgage,  it  most  be  dismissed.  And  it  was  dismissed 
accordingly. 

A  suniUr  point  occurred  in  Trash  v.  fThitify  3  Bro.  C.  C.  «91,  Lord  Thurlow  lard  Thurlow'M 
there  acknowledged  the  general  principle  of  the  rule,  but  thought,  that  the  cci^rmation  of 
prenanptioH  was  as  strong  in  eqnity  to  concUide  the  mortgagee  qfter  the  expiration 
Hf  twenty  years,  as  it  was  at  law  to  estop  the  obligee  on  a  bond,  Mr.  Belt,  how- 
ever,  conceives  (and  with  good  reason),  that  Lord  Thurlow  did  not  use  ex- 
pressions amounting  to  this,  because  the  case  of  Toplis  v.  Baker,  which  was 
adduced  before  him,  distinctly  marked  the  contrary,  shewing,  tliat  in  the 
case  of  a  mortgage  with  a  bond  as  a  collateral  security^  though  a  jury  might 
presume  a  mere  bond  to  be  satisfied,  the  case  of  a  mortgage  with  a  bond  was 
very  different,  and  that  the  court  would,  at  any  rate,  let  the  mortgagee  in 
to  establish  his  case  in  equity. 

In  Hatchet  t.  Finneaux,  1  Lord  Raym.  140,  it  was  said,  per  Holt^  Cliief  Mortgage  being 
Justice,  that  if  a  man  execute  a  bond,  and  make  a  mortgage  by  way  of  colUi-  «  collateral  se- 
teral  security,  although  the  mortgagee  be  not  in  possession  for  twenty  years,  ^igcluirged 
and  more,  yet  if  the  interest  be  paid  upon  the  bond  according  to  the  agree-  while  interest 
ment  of  the  parties,  the  mortgage  will  not  be  barred  by  the  statute  of  P*'**  **"  ^"^* 
Limitations. 

The  points  to  be  deduced  from  these  cases  are,  that  no  rule  exists  in  equity  Expression  ef 
for  presuming  a  release  or  satisfaction  of  a  mortgage,  after  the  lapse  of  a  ^^^  respecting 
period  of  twenty  years,  or  any  other  particular  period  of  time,  on  the  ground,  contSauAUni  of 
that  no  notice  has  been  taken  of  the  debt  due,  either  by  payment  of  interest  possession  iwen* 
on  the  one  side,  or  demand  of  principal  or  interest  on  the  other ;  and  that  if  ^^  SK<"^* 
a  jury  should  on  that  ground  presume  the  bond  to  be  satisfied,  which  is  given 
as  a  collateral  security  to  the  mortgage,  yet  the  mortgagee  will  not  thereby 
be  prevented  from  shewing  the  troth  of  the  case  to  the  court,  if  in  fact  the 
money  has  not  been  paid ;  and  it  may  fairly  be  inferred  from  the  case  of  TopUs 
r.  Baker,  that  if  good  cause  can  be  shewn  why  the  mortgagee  forbore  to 
demand  interest,  as  in  that  case,  becantie  the  mortgage  was  of  a  reversionary 
estate  (a  circumstance  much  relied  ou),  the  court  will,  on  proof  that  the 
money  is  due,  or  in  the  absence  of  proof  that'  it  has  been  paid,  decree  in 
favor  of  the  mprtgagee^  notwithstanding  a  period  of  more  than  twenty  years 
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deliver  possession  of  the  mortgaged  premises  to  the  mortgagee^; 


may  ha?e  elapsed  between  the  making  of  the  mortgage  and  the  hist  demand 
of  principal  or  interest. 
AUegaiion*  rf  ^^^  though  the  rule  may  be  thus  favorably  stated  as  it  regards  the  mort- 
tff/aaeif  a^d  C0-  gagee  and  his  representatives,  yet  it  will  be  incumbent  on  him  to  define 
ctMlm  of  mart'  P^rti<^vilarly  the  period  and  essence  of  the  acknowledgments  which  he  avers 
gaget  vMi»i  be  to  have  taken  place,  and  to  shew,  with  accuracy,  the  commencement  and  con- 
parttadarljf         tinuance  of  every  disability  which  he  ^suggests  as  the  cause  of  his  forbearance* 

In  Blewit  v.  Thomas,  2  Ves.  jon.  669,  the  representatives  of  the  mortgagee 
filed  a  bill  against  the  heir  of  the  mortgagor  for  relief  an4  discovery,  stating 
the  mortgage  and  sum  doe  thereon  with  a  large  arrear  of  interest ;  that  the 
defendant  was  the  heir  at  law  of  the  mortgagor,  and  that  he  and  hit  anceston 
had^  been  in  possession  of  the  estate  mortgaged,  and  of  the  rents  and  profits 
thereof,  ever  since  the  execntioo  of  the  mortgage  assurance ;  that  owing  to 
(  infancy,  coverture,  or  some  other  disabilities,  the  plaintiflf  had  not  been  able, 

during  a  considerable  part  of  tlie  said  time,  to  assert  or  prosecute  his  right 
to  the  said  mortgage  debt;  that  the  suit,  though  abated,  had  never  been 
dismissed  or  determined,  and  therefore  that  it  bad  always  been  and  then  was, 
sufficient  notice  to  the  defendant  of  a  subsisting  demand  in  respect  of  the 
said  mortgagee  and  that  the  defendant,  ever  since  he  bad  been  in  possession, 
knew  that  such  mortgage  was  subsisting  and  unsatis6ed,  as  would  appear  from 
the  accounts,  papers,  and  writings  in  his  custody,  llie  defendant  pleaded  in 
bar  to  all  the  relief  and  all  the  discovery  prayed,  alleging,  tliat  he  and  his 
ancestors  and  those  under  whom  he  claimed,  had  been  in  lawful  and  un- 
disturbed possession  of  the  estate  in  question,  for  their  own  absolute  use  and 
benefit,  for  forty  years,  witliout  having  paid  over  any  rents,  settled  any  ac- 
counts, or  made  any  other  acknowledgment  of  the  mortgage  by  payment  of 
[  395  1  interest  or  otherwise ;  and  that  therefore  it  was  to  be  presumed,  that  the 
mortgage  stated  in  the  bill,  if  any  such  were  made,  had  been  long  since  paid, 
satisfied,  and  discharged.  The  Lord  Chancellor  thought  that  the  defendant's 
plea  ought  to  be  allowed.  It  was  a  complete  answer  to  die  demand.  If 
infancy  or  coverture  would  have  availed  the  plaintiffs,  it  vras  not  enough  to 
say  generally,  that  there  had  been  infancies  and  covertures ;  for  it  was  so 
completely  a  vague  allegation  that  no  issne  could  be  taken  upon  it. 
Payment  of  in*  It  is  open  to  further  observation,  that  payment  of  interest  on  part  of  the 
tjrett  on  part  qf  jebt,  wHl  keep  alive  the  principal  of  the  other  part,  although  no  interest 

alive  residue  ^^V  ^^^®  ^®^°  P^^^  ^^  ^^^^  P^<^  ^^^  *  period  of  fifty  years.  Thus  in  the 
though  no  inie-  case  of  Liiflui  v.  Swifl,  2  Sch.  &  Lef.  649,  cited  ante,  29?,  n.  (D),  A.  being 
thalf^ii^  being  indebted  to  B.  in  the  sum  of  2300/.  by  sundry  securities  affecting  his 
yean*  real  estate,  joined  B.  in  transferring  these  securities,  and  the  benefit  and  ad- 

vantage thereof  to  C,  for  securing  the  sum  of  1800/.,  which  was  due  from  B. 
to  C.  B.  never  afterwards  interfered  in  the  affair,  except  that  when  C. 
demanded  his  first  payment  of  interest,  he  referred  him  to  A.,  who  paid  C. 
his  interest  on  the  18002.,  and  continued  regularly  to  pay  him  interest  on  that 
s«m  for  a  period  of  fifty  years ;  but  never  paid  /  any  interest  on  the  snrplos 
capital  of  500U  either  to  B.  or  C.  during  that  time.  It  was  contended  on 
the  part  of  A.  against  B.|  that  inasmuch  as  there  had  been  no  demand,  of  in* 


!•• 


THE  EQUITY   OF  REDEMPTION.  395  tf 

Upon  part  of  which  he  entered ;  but,  as  to  the  other  part,  the 


tercst  beyond  the  sum  of  18002.  from  1755  down  to  the  time  of  filing  tlie  bill 
in  I8O69  it  ^VM  to  be  presnmed  that  the  remaining  principal  money  was  paid. 
Lord  Redesdale  however  said,  he  could  find  no  ground  for  that  preinmption; 
mere  non-payment,  nnder  soch  circnmstances,  did  not  afford  any  sneh  ground. 
The  person  who  had  authority  to  receive  was  C.  He  contented  himself  with 
receiving  the  interest  on  the  18002.  He  might  have  received  the  whole  if  he 
had  thought  fit ;  and  if  he  had,  he  would  have  been  answerable  to  B.  for  the 
excess ;  but  kU  neglect  to  enforce  payment  of  any  interest  beyond  the  18001. 
coaid  not  roue  any  ftremmpium  rf  payment,  neUher  could  it  Mmg  ike  cote  wUhin 
the  statute  of  Umitatione  ;  the  payment  of  interest  preserved  the  demand,  and 
the  interest  due  was  doe  upon  the  whole  debt  As  between  A.'s  fiimily  and  B., 
no  such  debt  as  1800/.  existed ;  the  debt  as  between  them  was  S500L  \  and  ^at 
debt  was  pledged  io  C.  as  a  security  for  his  demand.  The  payments  of  inte* 
rest,  though  they  amounted  only  to  interest  on  I8OOI.,  were  payments  in  respect 
of  the  mortgage  debt  due  from  the  estate  to  B. ;  and  the  trustees  of  B.  had 
a  right  therefore  to  say,  that  the  existence  o'f  that  mortgage  debt,  was  suffi- 
ciently acknowledged  to  prevent  any  presumption  against  their  title*  And 
his  Lordship  so  decided  the  case. 

By  the  Irish  statute  of  limitations  (8  Geo.  1.  c.  4.)  twenty  years  are  de-  Iritk  etatute 
dared  to  be  a  bar  to  dfebto  by  bond,  judgment,  and  mortgage,  where  no  suit  ^  i^jfJT* 
prosecuted  for  the  recovery  thereof,  nor  any  interest  of  money  has  been  paid  m^^  ^^  ^^ 
thereon,  or  other  satisfaction  made,  on  account  thereof,  within  the  space  of  within  hut 
twenty  years  before  the  commencement  of  such  suit    On  the  interpretation  IjJ^^j^^AwS 
of  this  statute  it  hath  been  held,  by  the  unanimons  opinion  of  Lord  Clonmell,  forty  yeare  haee 
C.  J.  and  Boyd  and  Downes,  Js.  that  a  judgment  which  has  lain  dormant  for  *'**^'   ^^^ 
more  than  twenty  years,  shall  not  be  revived  by  means  of  a  promise,  by  the 
conusor  of  the  judgment  to  pay  the  amount  thereof,  made  within  twenty  years 
next  before  the  issuing  of  the  set.  fa,  thereon.    Haddock  v.  Bond,  Irish  T.  R. 
535.  549.  Lord  Manners  doubted  the  propriety  of  introducing  this  decision 
into  a  court  of  equity ;  and  held  (Barrington  v.  0*Brien,  1  Ball  &  Bea.  175— 
1809.    Bill  filed  in  1796),  that  a  decree  which  was  pronounced  in  1756,  declar- 
ing that  a  portion  was  well  charged  on  certain  real  estates,  should  be  carried 
into  execution,  though  not  proceeded  on  for  forty  years,  there  being  an  ac- 
knowledgment, within  twenty  years  prior  to  the  filing  the  bill,  of  the  subsist- 
ence of  the  charge,  and  other  circumstances  of  fraud  appearing  on  the  case. 
Frequent  applications  to  the  owner  of  the  estate,  were  proved  to  have  been 
made  for  payment  of  the  portion,  by  the  person  who  was  entitled  to  it,  to 
which  the  answer  was,  not  that  the  statute  vras  a  bar,  or  that  the  portion 
was  not  due,  but  either  an  amusing  promise  that  the  application  sliould  be 
considered,  or  an  intimidation  that  if  such  demands  were  insisted  on,  suits 
would  be  instituted  by  other  creditors  for  payment  of  debts.    This,  said  Lord       [  396  ] 
Manners,  was  very  different  from  a  defence  arising  from  length  of  time  as  a 
bar.    The  conduct  of«  the  defendants  consisted  in  an  acknowledgment  of  the 
demand,  and  an  endeavour  to  curtail  it;  and  his  Lordship  thought,  fk>omthe 
direct  testimony  ol  Sir  Jonah  Barrington,  to  which  he  gave  every  degree  of 
credit,  that  Molony,  the  solicitor  and  agent  of  the  defendant's,  had  kept  alive 
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mortgagor  continued  in  posaesoon  till  1708|  when  he  dMf 
leaving  the  plaintiff  an  infanti    who  came  of  age  in  1714. 


the  demand^  and  tbat  there  was  a  positiye  pronUe  by  both  the  defeadnU 

to  pay  the  portion,  porticolarly  when  U  appeared  that  the  deoMsd  had  aefw 

been  denied ;  that  it  was  a  family  ease ;  and  that  in  1756  the  then  Lord  Chaa* 

ceUor  decreed  it  to  be  a  sabslsting  charge.    And  Lord  Manners  decfaued  that 

the  pbunttff  was  entitted  to  the  benefit  of  the  decree  of  1756,  with  iatenst, 

from  the  confirmadon  of  the  report 

Tender  by  mart*      The  case  next  occnrriog  in  chronological  order  is  strong  in  oorroberatisB  of 

SrS^re«ufw*"*  ^^  doctrine,  that  no  Hmg  is  fixed  on  for  the  presomptiott  of  payment  or  latii- 

twenty-Zwr  '      faction  of  the  mortgage  debt.    It  is  an  Irish  case,  cooficmed  by  the  Engliih 

S^^ois  ag^,  thiSf  {loose  of  Lords.    The  circamstanoes  of  which  were  to  the  following  efiect>- 

tiratwitaMceB      ^^^  Barnard  became  possessed  of  a  mortgage  of  estates  in  Ireland.    In  1796 

emrngh  to  keep  he  went  to  England  (leaving  a  receiver  and  agent  of  his  estates),  whcrthe 

4ebt  oitv^  resided  tiU  the  time  of  his  death,  which  happened  in  the  year  178S;Xr 

9$ven  years  from  the  time  of  his  leavUig  hi*  native  coontry.  During  thh 
period  the  mortgagor,  (in  the  year  1754,)  made  a  tender  of  the  principal  and 
interest  dae  on  the  mortgage  to  the  receiver,  who  refased  to  accept  it,  alleging, 
that  he  had  no  authority.  The  mortgagor  afterwards  in  1759,  filed  a  bill  for 
redemption  and  a  re-conveyance,  to  which  the  mortgagee  never  answered, 
and  there  the  qiatter  rested:  the  mortgagor  from  that  time  diacontiaaidg  Ui 
payments  of  interest,  and  the  receiver  never  demanding  them.  Shorty  sAer 
the  death  of  tlie  mortgagee  in  1783,  a  bill  was  filed  in  the  Irish  Court  of  £s- 
chequer,  by  his  representatives,  hgalnst  the  heir  of  the  mortgagor,  for  tt 
account  and  payment  of  principal  and  interest  doe  on  the  mortgage,  or  In 
default  thereof,  for  a  foreclosure  and  sale ;  and  in  1808  it  was  decreed  accord* 
iogly,  with  interest,  to  be  computed  from  1759.  To  this  decree  an  appeal 
was  lodged  in  the  En^iish  House  of  Lords,  by  the  heir  of  the  mortgagor, 
treating  it  as  a  hard  case,  to  be  decreed  to  pay  hiterest  on  a  debt  which  hsd 
Iain  dormant  twenty-four  years.  A  peculiarity  of  disposition  arising  from  lbs 
death  of  an  only  son,  was  alleged  as  a  reason  for  the  averseness  of  Banuid 
to  attend  to  this  or  any  other  bosiuess.  There  was .  al9  some  slight  erideace 
of  admissions,  by  the  appellant's  father  and  grandfiuther,  in  or  about  the  year 
1788,  of  a  debt  dne  on  their  estate  to  Barnard.  For  the  appellant  it  was 
argued,  1st.  that  acqi^.esoence  for  twenty-four  years,  raised  a  presnraptioB  that 
the  mortgaged  debt  was  discharged ;  Sd.  that  at  any  rate,  interest  oagbt  to 
cease  from  the  time  of  tender,  or  at  least  from  1759.  To  which  it  was  repMi 
ist.  that  there  was  not  any  such  rale  as  the  one  contended  for ;  citing  X/sMa 
V.  Neumlwm,  and  Twk  v.  Wkiie,  nbi  supra;  and  f  d.  that  tender  to  one  wko 
had  no  authority  to  receive  amounted  to  nothmg;  and  thereupon  the  jndgveul 
of  the  Court  of  Exchequer  was  affirmed.  Meade  v.  jBeadea,  S  Dow.  P.  C. 
t68. 
Of  the  rtde  a»  The  result  of  this  latter  class  of  eases  appears  to  be,  that  no  fixed  period 
t*tf«  preseii*     IB  ascertained  beyond  which  the  debt  on  mortgage  shall  be  presumed  to  be 

satisfied.    But  it  may  be  inferred  from  the  whole  feenor  of  the  decided  cases 
on  fills  head,  tbat  the  court  wonld  not  be  active  in  extending  its  relief  t#  the 


fFii    mortgagee  beyond  a  period  of  mbout  twenty  yean.    The  two  analogous  cases  m 
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Prom  the  death  of  the  mortgagor,  the  mortgagee  had  posses- 
sion of  the  whole.     A  bill  was  brought  to  redeem  in  1726; 


Janes  V.  TMrbertiUe,  t  Ve8.  Jun.  11.  and  Pickering  ▼.  Siatitf&rdf  ibid.  fTI.  afford 

tlie  first  symptoniB  of  a  disposition  to  establish  a  climacteric ;  bat  they  have 

fixed  on  periods  »6  dissonant  with  the  general  principles  of  the  court,  that 

at  the  present  day,  it  is  conceived,  those  periods  would  not  be  followed.    In 

die  first  case  it  was  determined,  that  a  legacy  not  demanded  fair  forty  years 

shonld  be  considered  as  primA  faeit  satisfied ',  but  it  was  in  the  same  case  held, 

that  this  pi'esnmption  was  not  so  absolute  as  to  support  a  demurrer  to  a  bitf 

for  such  a  legacy ;  for  the  point  of  satisfaction  being  an  inference  only^ 

arising  from  the  length  of  time  which  had  elapsed  from  the  period  the  legacy 

became  payable.  It  might  be  repelled  by  clear,  strong^  and  relewaU  evidence.       [  397  ] 

In  the  second  case  the  Master  of  the  Rolls  decided  on  a  claim,  to  a  share  of 

residuary  property,  which  was  thirty-five  years  old,  and  said,  that  if  the  case 

before  him  had  been  that  of  a  legacy,  he  ashonld  have  been  of  opinion,  that  a 

bar  had  been  incurred  from  the  length  of  time  which  had  elapsed,  upon  the 

ground  of  presumptive  satufhction.    On  the  other  hand,  an  account  has  been 

directed  in  another  case  after  thirty  years  acquiescence.    KingsUmd  v.  Tyrcon' 

Ml,  Lord  HarconrtMS.  Tables.    £t  vide  as  to  legacies,  Parker  v.  Ath,  iVern. 

Sd6.    Ord  ▼.  Smithf  Sel.  Ch.  Ca.  2.  9.    Fotherby  ▼.  Hartridge^  SVem.  iU 

and  Biggins  v.  Crawford^  2  Ves.  jun.  571.    But  notwithstanding  a  precise 

period  has  not  been  definitively  ^xed,  a  noble  lord  of  the  last  century,  has 

strongly  marked  the  broad  rule  which  courts  of  equity  have  laid  down  for  theii^ 

guidance  in  cases  of  this  kind;  and,  we  have  seen,  in  a  preceding  note,  ante, 

387,  that  tlie  present  Master  of  the  Rolls  lias  recently  recognised  and  acted 

upon  it.    ''  A  court  of  equity,"  says  Lord  Camden,  '^  which  is  never  active  vA 

relief  against  conscience  or  public  convenience,  has  always  refused  its  aid 

to  stale  demands,  where  the  party  has  slept  upon  his  right,  and  acquiesced 

for  a  great  length  of  time.    Nothing  can  call  forth  this  court  into  activity,  but 

eonsdencey  good  faUh,  and  reasonoMe  diligence ;  where  these  are  wanting,  the 

court  is  passive,  and  does  nothing.  Laches  and  neglect  are  always  discouraged ; 

and  therefore  from  the  beginning  of  this  jurisdiction  there  was  always  a  Umit- 

ation  to«  suits  in  this  court."    Smith  v.  Clay,  Amb.  645.    Et  vide  the  case 

mentioned  by  Lord  Erskine,  as  having  been  heard  before  Lord  Mansfield, 

cited  post,  S99. 

A  material  branch  of  the  subject  still  remains  to  be  considered.— -When  a    Conveyance  qf 
mortgagee  has  been  in  possession  such  a  length  of  time  as  wUl  induce  the  court  ^^^t^  IlL 
to  presume  that  the  equity  of  redemption  is  lost  or  deserted,  a  second  pre-   sumed. 
sumption  at  the  same  time  arises,  that  a  conveyance  or  an  assignment,  or  some 
other  transfer  of  it,  has  been  made  to  the  mortgagee,  Fonbl.  Tr.  Eq.  333,  5th 
edit. ;  but  whether  the  rule  vrill  hold  i  contra  is  a  different  and  more  difficult 
question,  and  requires  investigation.    It  has  been  remarked  in  a  former  page, 
ante,  109,  that  on  payment  of  the  debt,  the  mortgagee  will  become  a  trustee 
for  the  mortgagor  as  to  the  outstanding  legal  estate,  and  all  derivative  and  inci- 
dental interests  dependant  thereupon.    The  like  consequence  will  ensue,  whe- 
ther the  debt  be  actually  paid  by  the  mortgagor,  or  whether  from  effluxion  of 


397  a  CHAP.  XI.  WHO  may  claim  '* 

and  it  wa;s  so  decreed  at  the  Rolls :  and  the  decree  was  aflSrmed 
by  Lord  Chancellor  King,  who  said  nothing  was.  more  clear 


time,  the  court,  according  to  the  foregoing  mles,  will  presame  it  to  have  been 

paid  or  abandoned.    In  both  cases,  the  mortgagee  will  eqaally  become  a  tma- 

*  tee  of  the  legal  estate  for  the  person  entitled  to  the  equity  of  redemptioD,- 

A$  io  ^esump-   CMnumdeUy  v.  Clinton,  2  Meriv.  361 :  and  it  was  formerly  a  rule  to  require  «. 

turn  of  re-con-  /. 

veyance  of  UgiU  >*c*<^nveyance  of  snch  legal  estate,  however  great  the  length  of  time  might 

eitate  from        have  been  since  it  first  became  oatstandmg.    Sugd.  V.  &  P.  295,  5th  edit. 

mortgagee.  ^^^  ^  y^^  ^^^  (HUlary  v.  WaUer^  It  Ves.  «S9)  has  introduced  this  qualifica- 

tion, namely,  that  if  the  circumstances  of  the  case  are  sufficient  to  induce  a 
court  of  law,  under  tlie  grounds  on  which  presumptions  are  in  general  raised^ 
to  presume  a  re-conveyance,  a  purchaser  of  the  estate  from  the  mortgagor, 
will  be  compelled  to  take  the  title,  without  requiring  of  the  mortgagor,  the 
production  of  a  re-conveyance  of  the  legal  estate  from  the  mortgagee,  or  his 
heirs.  The  report  of  this  case  is  fo|l  and  strong,  and  pointedly  relevant  to 
the  matter  in  hand. 

Conneyanee  qf       In  the  year  1664  the  legal  estate  in  a  certain  fiirm,  called  Fingreth  Ha]l» 
»imu!d^A      ^**  conveyed  to  a  trustee  by  way  of  indemnity  to  a  purchaser  of  another 

great  length  qf  ^^^^^^9  upon  trust,  among  other  things,  that  if  the  purchaser  should  not  be 

^itne.  legally  evicted  out  of  the  estate  he  had  purchased,  before  the  expiration  of 

eleven  years  next  after  the  decease  of  certain  tenants  for  life,  that  then  the 
said  trustee,  his  heirs  and  assigns,  should  reconvey  the  said  farm  caBed 
Fingreth  Hall  Farm  to  the  persons  then  entitled  to  the  same  under  an  inden- 
ture of  settlement  therein  recited.  The  bill  was  filed  in  1804  by  the  owner  of 
the  farm  so  conveyed  to  the  trustee,  praying  the  specific  performance  of  an 
agreement  by  the  defendant  to  purchase  the  said  farm  and  lands  called^ 
Fingreth  Hall  Farm.  The  defendant  objected  to  the  title,  on  the  ground,  tliat 
r  398  1  ^hc  legal  estate  in  fee  of  tlie  manor  and  farm  of  Fingreth  was  then  outstand- 
ing, and  conld  not  be  got  in  ;  and  that  though  the  plaintifif  and  those  under 
whom  he  claimed,  had  been  in  possession  of  the  premises  for  140  years,  yet 
that  there  was  not  any  feature  in  the  case  whereon  to  presume  a  re-conveyance 
"of  tlie  legal  estate.  On  the  hearing  at  the  Rolls  it  was  argued  for  the  defend- 
ant, that  presumption  was  a  matter  of  fact ;  and  the  question  was,  whether 
^here  was  evidence  upon  which  a  jury  could,  upon  their  oaths,  say,  that  they 
believed  there  had  been  a  reconveyance  ?  That  the  Judge  in  a  court  of  equity 
was,  upon  this  question,  acting  in  the  province  of  a  jnry ;  that  there  vras  no 
evidence  of  a  reconveyance,  except  what  arose  by  way  of  presumption  from 
length  of  time ;  and  that  neither  a  court  nor  jury  could  say,  that  there  was 
reason  to  believe,  that  a  reconveyance  had  actually  been  executed.  But  Sir 
W.  Grant,  M.  R.  said,  the  true  question  was,  whether  a  reconve3rance  of  the 
legal  estate  ought,  under  the  circumstances  of  the  case,  to  be  prsumed  ?  If  it 
ought,  then  it  was  not  an  equitable,  but  a  legal  title,  that  the  defendant  was 
desired  to  take.  He  agreed  that  lengtli  of  time  did  not  by  itself  furnish  the 
same  sort  of  presumption  in  this  case,  as  it  did  in  a  case  of  adverse  possession. 
Long  continued  possession  implied  title,  as,  if  there  were  a  different  right, 
the  probability  was,  that  it  would  have  been  asserted.  But  undisturbed  enjoy- 
ment did  not  shew,  whether  the  title  was  equitable  or  I^gal.    It  did  not  follow^ 
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than  thati  if  the  mortgagor  was  m  possession  of  any  part^  he 
should  be  admitted  to  redeem  the  whole ;    for  part  of  the    . 


however,  that  a  conveyance  of  the  legal  estate  conld  he  the  sahject  of  pre- 
•umptioo }  thongh  the  presamptioo  was  made  upon  a  different  gronnd.  Lord 
Kenyon,  thongh  disinclined  to  permit  ejectments  to  be  maintained  npon  equit- 
able titles,  always  admitted  that  it  might  be  left  to  the  jury  to  presume  a  con>- 
▼eyance  of  the  legal  estate ;  and  so  far  Lord  Kenyon  acceded  to  Lord  Mans- 
field's doctrine  in  Lade  ▼.  HoVord,  Boll.  Ni.  Pri.  110  a.  (although  he  was 
dissenting  from  that  of  some  other  cases),  in  which  a  legal  estate,  clearly  out- 
standing, was  held  to  be  no  impediment  to  a  recovery  at  law  by  the  party 
beneficially  entitled.  And  on  what  ground,  the  Master  of  the  RoUs  asked, 
was  snch  presumption  to  be  made?  On  tbis;  that  what  ought  to  have  been 
done  should  be  presumed  to  have  been  done.  When  the  purpose  was  answered 
for  which  the  legal  estate  was  conveyed,  it  ought  to  be  re-conveyed. 

Presumption,  continued  Sir  W.  Grant,  did  not  always  proceed  on  a  belief,  ContinwUum  nf 

Sir  TV  GramVM 
that  tlie  thing  presumed  had  actually  taken  place.    Grants  were  frequently  jftdgmetU  in 

presumed,  as  Lord  Mansfield  said  in  Eldridge  v.  Knotty  Cowp.  215,  merely  for  UUlary  v. 
the  purpose,  and  from  a  principle  of,  quieting  the  possession.   There  was  muck  ^o^^- 
occasion  for  presuming  conveyances  of  legal  estates,  when,  from  length  of 
time,  it  had  become  impossible  to  discover  in  whom  the  legal  estate  (if  out- 
standing) was  actually  vested,  as  otherwise  titles  must  ever  remain  imperfect, 
and  in  many  respects  unavailable.    If  the  period  at  which  the  legal  estate 
ought  to  have  been  reconveyed  conld  have  been  ascertained.  Sir  W.  Grant  saw 
DO  reason  why  the  presumption  of  its  being  re-conveyed  at  that  period,  should 
not  be  made.    At  what  precise  moment  the  danger  of  evictipn  ceased,  it  was 
impossible  to  say.    But  if  the  time  that  had  elapsed  without  claim,  one  hun- 
dred and  forty  years,  did  not  furnish  the  inference  that  none  could  be  made, 
then  his  Honor  knew  not  what  period  would  be  sufficient  for  that  purpose. 
The  conrt,  as  Lord  Hardwicke  said,  in  the  case  of  UfddaU  v.  WeaUm^  2  Atk. 
19,  ^*  mnst  govern  itself  by  a  moral  certainty ;  for  it  was  impossible  in  the 
nature  of  things  that  there  sbould  be  a  mathemetical  certainty  of  a  good  title. 
There  were  often  suggestions  of  old  entails,  and  often  doubts  what  issue  per- 
sons had  left,  whether  more  or  fewer,  and  yet  these  were  never  allowed  to  be 
objections  of  that  force  as  to  overturn  a  title  to  an  estate."    The  evidence  of 
an  actnal  re^conveyance,  the  Master  of  the  Rolls  added,  was,  in  the  case  before 
him,  slight  and  inconclusive.   But  on  the  general  grounds  he  had  before  stated, 
he  conceived  that  there  was  no  court,  before  which  a  question  concerning  this 
title  could  come,  tliat  would  not,  under  all  the  circumstances  of  the  case, 
itself  presume,  or  direct  a  jury  to  presume,  that  the  legal  estate  had  been 
re-conveyed.    It  was  therefore  snch  a  title  as  a  purchaser  might  safely  take, 
and  the  defendant  ought  consequently  specifically  to  perform  his  agreement* 
A  specific  performance  was  decreed  accordingly. 

From  this  decree  the  defendant  appealed  to  the  Lord  Chancellor  (Erskine)       [  399  ] 
who  stated  the  question  to  be,  whether,  under  all  the  circumstances,  he  ought  Conveyanee  ^ 
to  consider  this  a  good  title?    The  presumption  in  courts  of  law,  from  length  samedineaSly 
of  time,  stood  upon  a  clear  principle,  built  open  reason,  the  nature  and  cha-  where  nmUar 
lacter  of  man,  and  the  result  of  haman  experience,— It  resolved  Itself  into  this,  ^^^||^^^^^ 


399  a^         CHAP,  xu  who  may  claim 

chambers  he  might  redeem  as  being  in  possession  thereof,  and 
part  he  could  not,  separately  from  the  whole ;  therefore  he 


tfiat  a  nian  wonld  natarally  enjoy  what  belonged  to  bim ;  that  was  the  whole 
principle.    Then,  as  to  a  presamption  of  title ;  1st.  as  to  a  bond  taken,  and 
no  interest  paid  for  twenty  years,  nay,  within  twenty  years,  as  Lord  MansBeM 
had  said,  bnt  opon  twenty  years,  the  presumpHom  was,  thai  H  had  been  fuif 
and  the  presamption  wonld  hold,  nnless  It  could  be  repelled,  miless  lasAiMicy, 
or  a  state  approaching  it,  conid  be  shewn,  or  that  (he  party  was  a  near  rela- 
tion, or  the  absence  of  the  party  having  a  right  to  the  money,  or  sometfdaf 
which  repelled  the  presumption,  that  a  man  was  always  ready  to  enjoy  wbat 
Anon,  cosf.        ^<^  ^^  ^^i^*    '^^^  case  of  a  mortgage  was  an  instance.    His  Lordship  remem- 
bered a  case  before  Lord  Mansfield,  where  a  mortgagee  broaght  his  eject- 
ment.   The  mortgagee  had  not  received  any  money  upon  the  mortgage  for 
twenty-five  years,  thongh  livrag  within  a  street  of  the  mortgagor;  and  opoa 
that,  the  mortgage  was  considered  satisfied.    It  had  been  said  yon  cannot 
presume,  unless  you  believe*    It  was  because  there  were  no  means  of  crealisg' 
belief  or  disbelief,  that  such  general  presumptions  were  raised,  upon  subjects 
of  which  there  was  no  record  or  written  muniment.    Therefore,  upon  tbe- 
weakness  and  infirmity  of  all  hnman  tribunals,  judging  of  matters  of  anti- 
quity, instead  of  belief,  which  must  be  the  foundation  of  the  judgment  apoo 
a  recent  transaction,  where  the  circumstances  are  incapable  of  fprming  any 
thing  like  belief,  the  legal  presumption  wonld  hold  the  place  of  particttbir  and 
individual  belief.    Here  tlien  vras  the  application  of  these  principles.    A  con- 
veyance vtas  necessarily  to  be  presumed  from  the  trustee  of  the  estate,  ia- 
fended  as 'an  Indemnity  against  an  iVicumbrance,  when,  for  a  eentnry  and  flioie 
every  idea  of  an  incumbrance  had  been  at  an  end ;  and  if  these  presumption 
were  made  after  twenty  or  thirty  years,  because  the  party  was  out  of  posses- 
sion, all  presumption  was  against  him  in  the  present  instance.    It  woold  hare 
been  very  different,  added  Lord  Erskine,'  if  the  intention  had  not  appeared 
on  the  deed.    But  when  the  time  was  designated,  viz.  eleven  years,  if  it  cooid 
not  be  done  at  the  end  of  one  hundred  and  forty  years,  the  defendant's  objec» 
tion  must  continue  for  ever,  which  would  be  a  rule  most  dangerous,  and  de- 
Beeonteytmee    stroy  the  very  reason  of  legal  presumptions.    In  conclusion,  the  noble  I^ 
%Jtumed^ta'    ^^^^  ^  opinion  to  be,  that  at  this  distance  of  time  he  ought  to  presume,  that 
'a/Me  ^  140        tliis  re-conveyance  had  been  made,  and  he  made  tliat  presumption  accordiflgl7» 
yeorj.  tirithont  sending  it  to  law,  being  confident  that  a  judge  must  tell  a  jury  they 

ought  to  presume,  and  they  would  presume  tlie  execution  of  this  re-coDrey- 
ance.    This  being  Lord  Erskine's  Opinion,    the  decre«.of  the  Master  ^  ^ 
Rolls  was  consequently  affirmed. 
Aa  to  cases  Where,  therefore,  a  judge  and  jury  will  presume  a  re-conveyance  or  sor- 

vft^re  sacA  pre-  ^nder  of  tlie  legal  estate  at  fair,  a  court  of  equity  will  of  itself  adopt  a  sinito 
smmptions  are  ~.  ^     -^  j.      kSin 

made  at  law*     presumption  in  favor  of  the  mortgagor,  and  his  heirs,  without  sendtng  diib 

elsewhere.    It  becomes  then  necessary  to  inquire,  after  what  length  of  tisM 

a  re-conveyance  or  surrender  will  be  presumed  at  law.    The  investigation  w 

this  question  will  involve  a  variety  of  details,  and  the  present  note  is  already 

too  dilated;  the  subject  is  discussed  at  length,  infra,  496,  etseq.    We  sta" 

merely  remaik  here,  that  no  less  timo  than*  twenty  years  will  raise  a  p»««oip"* 
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skouU  redeem  the  whole.    If  the  mortgagee  were  in  posset* 
rion  for  twenty  years,  and  no  mterest  paid,  there  should  be 


taon  at  bw,  that  a  mortgage  term  has  been  aaaigned  or  surrendered.    This  wa« 
«ttM  in  Doe  y.  Cftlvertf  5  Tannt.  170,  and  a  similar  remark  may  1>e  made,  as 
to  tiie  presumption  of  a  re-conveyance  of  tlie  legal  estate  on  an  abandoned 
mortgage  in  fee.    Then,  whether  this  twenty  years  possession  is  to  be  an  od- 
Mrs«  possession,  and  whetlier  tlie  possession  of  the  mortgagor,  is,  as  agamst 
the  mortgagee,  a  possession  of  that  natare,  are  questions  which  we  must  at 
present  postpone.    But  we  cannot  dismiss  the  subject  withont  adverting  to  the 
obsen«tions  of  Mr.  Preston,  in  his  Sd  toI.  of  Abs.  p.  21,  where  he  remarks, 
that  the  late  decision  m  CMmmukUtf  v.  ClwioR,  9  Meriv.  171,  *'  has  (if  right       [  400  ] 
in  principle)  greatly  shaken  the  confidence  which,  in  practice,  used  to  be 
placed  on  these  presumptions."    By  later  decisions,  however,  the  courts  have 
evinced  a  decided  disposition  to  make  every  reasonable  presumption  where  it 
can  be  practically  effected ;  and  as  to  what  is  said  by  Mr.  Sugden,  In  his  valu-  jiff .  Sugiafi 
able  Trca.  on  V.  ic  P.  p.  t«5,  5th  edit,  with  respect  to  the  disapprobation  ^TJ"'**^*? 
which  the  case  of  Hittcry  v.TTolicr  metwith  at  the  bar,  it  is  observable,  that  ^  cJUndered.  * 
nothing  inequitable  appears  on.  the  fiice,  or  in  the  tendency,  of  that  deter- 
mination, to  suggest  a  reason  why  it  should  not  now  be  adopted  and  followed. 
It  may  be  true,  that  it  was  in  oppositioa  to  an  old  and  highly  inconvenient  rule 
observed  by  conveyancers,  (and  that  periiaps  forms  the  total  amount  of  objec- 
tion to  the  a^iudication),  but  the  substitution  of  a  well-adapted  rale  of  ana- 
^Sy?  (which,  it  is  conceived,  may  now  be  considered  as  established),  for  one 
which  was  often  practically  impossible  to  be  adhered  to,  and  always  attended 
with  much  trouble  and  eapence,  should  form  an  argument,  the  rather  In  sup- 
port of  the  decision,  than  in  derogation  of  it.    When  it  is  said,  that  the  deci- 
sion in  UiUanf  v.  WtdUr  has  occasioned  considerable  difficulties  in  practice,  by 
introducUig  an  indefinite  rule,  whereby  no  man  can  say  where  exactly  the  line 
is  to  be  drawn,  at  vrhat  period  the  presumption  is  to  arise,  and  whi^t  circora. 
stances  are  sufficient  to  rebut  it ;  it  should  be  remembered  that  no  such  doe- 
trine  was  promulgated  by  the  court.    A  definite  period  was  fixed  on.  In  ana-  Ri'coimeifanu 
logy  to  the  time  at  which  conrU  of  law  raise  suniiar  presumptions,  namely,  of  legal  estaie 
"  not  less  than  twenty  years,"  implying,  that  frimA  fmeUy  after  twenty  years,  ^^^^^^^^^ 
a  court  of  equity  will  raise  the  presumption  of  a  re-conveyance  from  the  mort-  wkbre  money 
gagee  or  his  heirs,— the  period  wherein  a  pvesomptidn  of  payment  of  the  ^^^  premmed 
mortgage  money  will  also  arise.    In  a  kite  case  (Co^ce  v.  SoUau,  t  Sim.  &  Stn. 
154),  the  learned  author  of  Vend.  &  Pnreh.  reiterated  his  objections  to  the 
deciskm  In  if illary  ^.fTaOcr,  but  his  Honor  the  Yice-Chaneellor,  determined 
in  conformity  with  it.    The  case  is  noticed  at  more  length,  infn,  509. 
As  to  interest,  and  the  state  of  the  account,  where  the  mortgagee  has  snf-  Rde  oMtotMie^ 

fered  both  his  mooey  and  the  pledge  to  renmin  in  the  hands  of  the  mortgagor  ^^  ^"^  OMouni 

when  mortgogov 
and  Jiis  heirs  for  a  long  series  of  yeam,  bat  not  for  such  a  period  as  will  bar  fH^croed  to  pay 

him  of  his  debt  and  mortgage,  and  payment  of  the  mooey  or  foreclosure  is  de-  money  or  be 

c;^  against  the  mortgagor,  the  role  it,  that  if  the  mortgagee  and  his  re-  f^^^^^^*   . 

presentativcs  have  slept  upon  their  rights,  and  no  compromise  or  discussion  of 

tbc^  chdms  has  taken  pUce,  and  the  defendant  is  ignorant  thereof;  and  there 

b  no  disabiUty  oa  the  one  side,  nor  fiand  on  the  other,  interest  will  not  be 
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no  redemption  allowed.  In  this  case  the  mortgagor  was  ill 
possession  of  part  till  1708;  from  1708  till  1714  the  plaintiff 
was  an  infant,  so  that  was  accounted  for,  and  from  that  time 
it  did  not  amount  to  twenty  years. 


T.ffect  uf  sto- 
tuie  qf  UmUn 
iions,  andiia 
equitable  ana- 
logy on  pawns 
qf  personally* 


giv^n,  Dor  an  account  of  the  rents  and  profits  directed  further  back  than  the 
fiUng  of  the  bill.  Bat  if  the  delay  be  fnlly  accoanted  for,  on  the  groands 
which  constitnte  the  exceptions  to  ihe  above  rnles,  interest  will  be  carried 
much  farther  back.  Barrington  v.  O^Brien,  1  Ball.  &  Bea.  180.  Lord  Man- 
ners took  the  rale  to  be,  in  the  lastly  cited  case,  that  it  was  only  where  a  party 
had  actually  slept  npon  his  rights,  the  Biker  party  being  ignorant  thereof ^  tint 
a  court  of  eqnity  would  not  interfere  or  be  called  into  activity ;  bat  when  a 
party  had  been  annused  by  promises  of  payment  or  compromise,  equity  would 
not  consider  itself  bound  by  such  a  rule. 

To  conclude  this  protracted  note,  it  is  finally  observable,  that  in  reference 
to  pawns  of  personal  chattels,  a  right  of  redemption  remains  to  the  pawner 
during  the  period  of  his  life,  if  no  time  be  stipulated  for  payment  of  the  mone  j 
on  entering  into  the  original  contract  for  the  loan.  But  this  right  is  personal) 
and  dies  with  the  pawner,  consequently  his  executor  cannot  redeem.  RadeUffe 
V.  DaviSf  Yelv.  178.  S.  C.  Cro.  Jac.  344.  Bulst.  26.  At  common  hiw  a  similar 
rule  prevailed  as  to  the  mortgage  of  real  property.  If  no  time  were  appointed 
for  payment  of  the  money,  the  mortgagor  had  his  whole  life  for  payment  of  it* 
Co.  Litt.  30JB  b.  With  reference  to  pawns,  the  distinction  is,  that  it  may  be  re- 
deemed after  the  death  of  the  pawnee,  but  not  of  the  pawner.  SSalk.  S67.  Id 
Ketnp  V.  Westbrook,  1  Ves.  278,  an  assignee  of  a  bankrupt  pawner,  after  a  lapse 
of  twenty -one  years  from  the  time  of  the  first  depositing  the  pawn,  filed  a  bill 
against  the  pawnee  (Westbrook)  for  the  re-delivery  of  the  jewels  and  plate 
pledged  ny  the  bankrupt  to  the  defendant,  who  had  also  given  a  promissory  note 
[  401  ^  ]  for  the  delivery  over  of  those  goods  to  the  bankrupt,  or  the  value  of  them,  upon 
the  bankrupt's  paying  him  all  tliat  was  due.  The  statute  of  Limitations  was 
insisted  on  by  way  of  defence,  which,  being  to  quiet  possession,  was  to  be 
construed  favourably.  Besides,  the  plaintiff,  it  was  farther  contended,  had 
no  right  to  come  into  equity,  this  not  being  like  the  case  of  a  real. estate^ 
where  time  was  given  for  payment,  and  on  non-payment  to  vest  in  the  mort- 
gagee, for  there  the  remedy  must  be  in  equity  as  there  was  none  at  law ;  but 
this  was  a  mere  pledge,  and  if  allowed,  there  would  be  an  infinite  number,  of 
bills  for  redemption  of  such  deposits  ;  trover  would  lie  in  the  same  manner  as 
if  the  pawn  had  been  disposed  of,  and  then  after  the  time  limited  by  the  sta- 
tiite  for  an  action  of  trover,  it  could  not  be  recovered^  notwithstanding  the 
right  to  redeem.  Bnt  Lord  Hardwicke  said,  there  was  no  colour  for  the  sta- 
tute's being  a  bar  to  this  demand ;  no  time  being  given  for  redemption,  the 
bankrupt  had  time  daring  his  life  to  redeem,  according  to  the  case  in  BqI- 
strode.  Then,  so  bad  the  assignee  till  tender  or  payment  of  the  money ;  before 
which,  on  tlie  face  of  tiic  note,  trover  woold  not  lie.  Besides,  the  plaintiff 
being  an  absolute  stranger  to  what  was  due^  he  had  a  right  to  come  into  equity 
to  ascertain  the  amount,  in  order  to  make  a  tender,  which  he  could  not  do 
without  tendering  the  prtcise  amount ^  [S.  L.  Robinson  v.  Cooke^  6  Taont.  3S6], 
and  therefore  could  never  make  it,  if  not  allowed  to  come  into  equity  first  t» 


Redemption  of 
pledge  decreed 
qfter  twenty" 
one  years. 
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But.  in  dus  case,  the  court  would  not  enter  into  the  ques-  No  prouedinga 

'  *  ,  1     :i       •  xu     '"  comU  above 

tion,  unta  they  were  satisfied  the  benchers  had  given  the  resptcHng 
parties  leave  to  try  it  by  kw,  saying,  that  this  regard  was  to  ^^  i^chera 
be  had  to  all  societies  at  law,  that  all  the'ur  disputes  might  be  «:»«  «««»*• 
determined  amongst  themselves;    and  the  court  having  de- 
termined the  right,  ordered,  that  the  benchers  should  settle 


know  that  sum.    His  Lordship  referred  it  to  a  Master,  to  take  an  acconut  of       P.  401 
what  was  dae  to  the  defendant  for  principal,  interest,  and  costs,  and  what       coniimed. 
was  the  valve  of  the  articles  pledged,  and  if  any  part  had  been  sold,  what 
the  defendant  had  received  for  the  same;  and  if,  on  a  balance  of  accounts, 
the  defendant  appeared  to  be  over-paid,  then  he  was  decreed  to  pay  such 

sarplas,  and  deliver  soch  of  the  articles  pledged  as  remained  in  specie  to  the 

assignee,  for  the  benefit  of  the  creditors  under  the  conunission.    Belt* s  Supp. 

to  Yes.  sen.  141* 
For  further  as  to  presumptions  arising  from  length  of  time  ei  i  contra,  see  ^^^  '* 

Gird  V.  Toof^ood^  Nels.  34.    Coles  v.  Emereon,  1  Ch.  Rep.  78.    MUeheU  v.  Cham-  *^ 

berlain,  Toth.  169.    Frazer  v.  Jlfoore,  Bnnb.  54.    Bridgee  v.  Mitchell^  ibid.  2t4. 

Aeirey'a  mm,   2Freem.  55.     WinkfUld  Y.Wkakyt   dVin.Abr.  534,  pi.  SB. 

UeweUyn  v.  Mackworih^  Bam.  445.     CottereU  v.  Purchase^  Ca.  temp.  Talb.  61. 

et  vide  69.    Huckitep  v.  Matthews,  1  Vem.  363.    HuH  v.  Fletcher,  1  Atk.  467. 

Siurt  V.  MeUish,  f  Atk.  610.     Lacon  v.  Briggs,  3  Atk.  105.     Doe  v.  Prosstr^ 

Cowp.  217.    BrmoneU  v.  Brownell,  2  Bro.  C.  C.  63.    Jones  v.  TurherviUe,  4  ibid. 

115.     Andrews  v.  Wrigle^,  ibid.  1«5.     LgUim  v.  LyUon,  ibid.  441.     Pickering 

V.  Stafford,  ibid.  214.     Herctf  v.  Dinwoody,  ibid.  257.      Gwdd  v.  O^KediN, 

4  Bro.  P.  C.  198.  Toml.  edit.     Pomfret  v.  IVindsor,   2  Ves.  488.      BMny  v. 

JUdgard,   1  Cox,  145.      Higgins  v.  Crav^ord,    2  Ves.  jnn.  572.     Pearson  ▼. 

Belcher,  4  Ves.  627.     Yate  v.  MoseUy,  5  ibid.  480.      CampbeU  v.  Walker,  ibid. 

678.    Moth  V.  Atwood,  ibid.  845.    Seton  v.  Slade,  7  ibid.  273.     SUackhouse  v. 

Bamston,  10  ibid.  467.     Parkes  v.  f¥hite,  11  ibid.  226.     Tr.  £q.  lib.  1.  c.  4. 

t.  27.     Pwreell  v.  M'Namara,   14  Ves.  91.     Bardwicke  ▼.  Vernon,  ibid.  504. 

BaiUie  v.  SibbaJd,   15  ibid.  185.      Colchester  v.  Lowton,    1  Ves.  &  Bea.  246. 

Bond  V.  Ho]^ans,  i  Sch.  &  Lef.  427.      Underwood  v.  Covrfoira,   2  ibid.  41. 

Murray  v.  Pabner,  ibid.  474.     Medlieott  v.  (yDonneU,  1  Ball  &  Bea.  166. 

JE;graiMmi  V.  Hamilton,  ibid.  516.     Grejgory  v.  Gregory,  Coop.  201.      WhoUey 

r.  WhaUey,  l  Meriv.  436.  442.    ^Aa<<oR  v.  To<m«,  5  Madd.  54.    Daniel  v.  Golby, 

before  the  Vice  Chancellor,  27th  Feb.  1818.     Dewdney  Ex  parte,  15  Ves.  497. 

Easterby  y.  PuUen,  3  Star&.  186.     Doe  v.  Pft^fff ,  5  Bam.  &  Aid.  223.      TVcfter 

Y.Sanger,  13 Price,  119.    As  to  revival  of  debts  barred  by  length  of  time,   Recimd  iifdebi 

by  means  of  a  devise  for  payment  of  debts  generally,  see  KetUby  v.  KetUby,  ^  devtu. 

cited  2  Anstr.  525,  and   ante,  357  a,  m  notis,  where  simple  contract  debts 

seventy  years  old  were  revived.    See  also  Bedford  v.  fVade,  17  Ves.  87,  a  ea>e 

decided  in  the  privy  council,  where  seven  years  possession  In  Jamaica  ttf«  said 

to  be  a  bar  to  every  claim,  the  effect  of  this  possessory  law  In  Jamaica,  being 

to  bar  not  merely  the  legal  remedy,  but  every  snir,  claim,  and  demand^  con* 

verting  seven  years  possession  into  a  positive  absolute  title. 
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what  was  doe  for  principal,  intereBti  and  costs,  and  take  aa 
account  of  the  several  receipts  and  allowances. 

^  ''S^f^'*^       ^^  ^  ^^  brought  to  redeem  a  mortgage  of  long  strinding,  an 

to  0  viu  to  f^ff* 

tfem(K).'        objection  was  made  for  want  of  parties  (^) ;  namely,  that  aa 

(g)  Yatea  ▼.  Hambly,  t  Atk.  S57. 


Exetutor  wd       (K)  If  the  hdr  of  tba  nortgKgee  file  a  bill  to  redeem,  the  eautmior  or  etf- 

j»<rtMi  Aa«t«^    iMMtifnrfir  ^  (JW  mortgagee  niut  be  nede  a  party.    S  Freem.  5f.     Bet  the 
/m^Z  estate  ee-..^^  *.        ,  "^^         ,        .^.. 

cettery  |iariteff.  ^^^^^  ^^  "^^  mortgagor  need  not  be  a  party  to  a  bill  to  redeem  by  the  demaee  of 

8€cn8,  Of  to      the  eqatty  of  redemption,  ante,  348.     It  is  abo  particvlarly  essential  to  re* 
^^L^  nu»r<.      ^^1^^  that  on  a  bill  to  redeem,  the  persoa  having  the  legal  ettate  nrast  be 

before  the  court,  for  otfcerwiBe  the  mortgager  cannot  hare  a  complete  re- 
coBYeyaace..  HTosd  v.  Willmme,  4  Madd.  Rep.  186.  Sekoole  t.  Sdi,  l  Seh.  &t 
Lef.  176. 
Penon  entUled  ^  both  Black  and  WUte  Acre  are  mortgaged  to  A.  for  distinct  debts  and 
A^m^ft  ^  ^'  ^  several  thnee,  and  afterwards  the  equity  of  redemption  of  Black  Acre  v 
i^lk^nlate''^'  sold  toB.,  he  cannot,  we  have  seen,  (ante,  940)  redeem  the  mortgage  on 
neceeeary party f  Black  Acre,  withont  redeeming  the  mortgage  on  White  Acre  also;  and  in 
*^'^*  that  case,  the  parties  interested  in  the  eqaity  of  redemption  of  the  second 

mortgage  will  be  necessary  parties  to  the  soit.    /resea  ▼•  JDsna,  t  Cox  Ch.  Ca. 

495«    So,  where  two  estates  were  mortgaged  together,  and  on  the  death  of 

the  mortgage,  the  eqatty  of  redemption  of  the  one  devolved  on  A.  and  that 

ef  the  other  on  B.,  B.  was  held  to  be  a  necessary  party  to  a  bill  by  A.  for 

redemption.    Cholmondeky  v.  CZtalea,  S  Jac.  &  Walk,  f .    infra,  vol.  ii« 

Mortgagee,  kU       In  the  case  of  WeihiereU  v.  CoUivey  S  Madd.  255,  a  bill  was  filed  by  a  mort* 

inutee,  <'"^'-  gagor  for  redemption.    The  mortgageehad  assigned  the  mortgage  npon  certain 

neceseary  par-'  trusts  for  the  benefit  of  his  family.    The  mortgagee,  the  tmstees,  and  the 

ites  io  abiU/or  cestui  yue  trusts,  were  all  made  parties  defendants ;  and  npon  the  hearing  a 

flwn^ffwp  em^  qaestion  was  made  as  to  the  costs  of  the  tmstees  and  the  cestui  que  irastSf 

pay  costs  of      which  the  plaintiff  orged  be  ought  not  to  pay,  because  they  were  not  neees^ 

makingthemso.  sary  parties  to  the  suit  by  his  act,  but  by  tlie  act  of  the  mertgagee.    The 

Vice  Chancellor  observed,  that  it  seemed  at  first  siglit  a  great  hardship,  that 

the  mortgagor  should  be  liable  to  pay  the  costs  of  persons  claiming  under  the 

moitg^ljee  and  made  necessary  parties  by  this  act,  but  it  was  the  constant 

course  of  the  court,  and  it  was  to  be  supported  upon  this  principle,  that  at 

law  after  a  mortgage  was  forfeited,  the  estate  was  the  absolute  property  of 

the  mortgagee,  and  he  might  deal  with  it  as  his  owti ;  and  that  if  the  sMrt* 

gagor  came  for  redemption,  which  the  equity  of  the  court  gave  him,  it  must 

be  up^m  the  terms  of  indemnifying  the  mortgagee  from  all  coats  arising  oat 

of  his  legal  acts. 

Cestui  que  The  doctrine  that  cestui  que  trusts  are  necessary  parties  to  bills  teredtemif 

Irurt*  not  bdt^  has  been  still  further  confirmed  by  the  late  case  of  Drear  v.  Harmtm,  befora 

Mi^mce^qf      ^^^  ^^^  ^^^^^  ^^^P°  Richards,  sittuig  in  Equity  in  the  Excfaeqaer  Chmnber^ 

court)  he  made  5  Price,  319.    Estates  sold  to  B.  were,  prior  to  the  sale,  collaterally  charged 

Wiw  ''^^  ^'  ^^  ****  vendor's  testator  for  Uie  purpose  of  securing  a  bond  debt  t^  the  tes- 
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there  had  been  an  absolute  conveyance  made  6f  this  estate  by 
the  mortgagee  without  any  clause  of  redemption»  with  several 
limitations  oyer,  the  persons  in  remainder  under  this  convey- 
ance ought  to  have  been  parties.     Et  per  curUm :  when  a 
mortgagee,  who  has  a  plain  redeemable  interest;  makes  several 
conveyances  upon  trt^f  in  order  to  entangle  the  affair,  and 
to  repder  it  difficult  for  a  mortgagor  or  his  representatives  to 
redeem,  then  it  fa  not  necessary  that  the  plaintiff  should  trace 
pv|t  all  the  persons  who  have  ^n  interest  in  such  trusts  to  make 
them  parties-    But  where  the  redemption  depends  upon  equife-  Fir$t  townf  in 
able  circumstances,  and  the  plaintiff  is  not  m  the  comman  case  tatumby  wor*- 
of  redemptions,  and  where  the  mortgagee  in  fee  has  made  an  fj^^  ww*(i.). 
absolute  conveyance  with  several  limitations  and  remainders 
oveT,  the  decree  cannot  be  complete  without  bringing  at  least 
the  first  tenant  in  tail  before  the  couit» 


tator's  widow  and  cblldren.    The  parcbaser  retained  in  bis  hands  park  pf  tfa^ 
purchase  money,  as  an  indemnity  against  any  claims  which  might  be  made  on 
the  estate  in  respect  of  the  bond  debt,  and  executed  a  mortgage  to  the 
▼endors  for  securing  the  money  so  retained ;  bnt  it  was  stipulated,  that  the  plain- 
tiff^ who  was  the  purchaser,  should  be  at  liberty  to  apply  the  mortgage  money 
for  his  protection  in  satisfaction  of  th.e  trusts.    After  these  transactions,  the 
vendor  disputed  the  validity  of  the  bond,  and  the  obligees  claimed  the  debt  out 
of  the  estate.   A  bill  was  then  filed  by  the  purchaser  against  the  vendor,  praying 
a  discovery  of  the  persons  entitled,  &c.  the  plaintiff  paying  principal,  interest, 
and  costs,  into  court— that  plaintiff  might  redeem^  and  defendant  re-conyey 
the  premises.    The  Lord  Chief  Baron  observed,  that  ta  gtriet.  reguUuihff  the 
tesiui  que  trutta  should  have  been  made  parties  to  the  suit,  but  U»  obviate  that 
difficulty  without  further  delay  or  ezpence,  he  recommended  a  short  petition  to     [  40o      J 
be  considered  of,  on  the  part  of  the  widow  and  children,  that  their  interests 
'  might  be  ascertained  and  their  rights  protected ;  and  his  Lordship  ordered  the 
cause  to  stand  over,  proformAf  in  the  mean  time,  with  liberty  to  present  racU 
petition ;  which  being  afterwards  presented,  stating  in  snb^tani^  the  above 
facts,  the  money  in  court  was  ordered  to  be  transferred  to  them  in  due  pc<^ 
portions,  the  costs  of  the  petition  to  be  borne  by  themselves. 

As  to  the  necessary  parties  to  a  bill  of  foreclosure,  see  post,  voL  it,  9d3^  Time  wi  m- 
and  as  to  tlie  parties  to  a  bill  to  redeem  a  Welch  n»ortga^e  or  the  Irish  viwm  {^!^^ 
vadium^  see  Index,  voce  <<  Lease  and  Loan,''  **  Welch  Mortgf^e/'    And  hei|^ 
note,  that  on  a  bill  to  redeem,  the  time  will  not  be  enlarged,  as  on  a  bitf  tp 
foreclose.     Novoiitlaki  v,  Wak^ldf  17  Ves.  417. 

(L)  So,  on  the  other  hand,  the  first  tenant  in  tail  of  the  eqnity  «^  redempr    . 
tion  must  be  before^  the  4:onrt  on  a  bill  of  foreclosure.    B^rgnoldsm  v.  PitkiMf 
Amb.  564.  ' 


408  a 
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WHO  MAT  CLAIM 


Biu  bff  teeond       But  on  a  bill  b7  a  second  mortgagee  to  redeem  the  int 

red^fir^^  mortgage^  thQ  mortgagor  or  his  heir  must  be  brought  before 

^i^t^km^m^  the  court ;  because  without  him  complete  justice  xannot  be 

h€  party  (m).  done  bet^Tecn  all  parties. 


Heir  bdng 
cbroady  court 
cwnioi  pTih' 
ceed{iny 


[404] 


Heir  •broad* 


H.,  the  elderi  and  H.y  the  younger  (his  second  son)  by  sur- 
render^  conveyed  the  reversion  of  copyhold  estates  (after  the 
decease  of  H.  the  elder)  to  B.,  in  fee^  subject  to  redemption 
on  the  payment  of  30/.  and  interest,   and  B.  was  admitted 
tenant  to  the  land  (Ji).     The  estate  was  afterwards  charged 
with  a  farther  sum  lent  to  H.  the  elder,  and  H.  the  yoimger 
by  B.    Then  H.  the  younger,  who  survived  his  fafher,  de- 
vised the  estate  to  S.  H«,  subject  to  the  mortgage  and  died. 
Afterwards  S.  H.  surrendered  the  same  estate,  subject  to  the 
first  mortgages,  to  F.  in  fee,  to  secure  the  re-payment  of  a 
sum  borrowed  of  ¥.  by  himself.    And  by  a  deed  bearing  even 
date  with  the    last-mentioned  surrender,    the    uses    thereof 
were  declared    to  be   in  trust  to    sell    the    same,    and    in 
the    first    place    to    pay    himself   the    money  by  him    ad- 
vanced,  with   interest,    and  to    pay  the   surplus   to    S.  H., 
his    heirs,   executorsf  or   administrators.      F.  was    admitted 
tenant  to  the  lord.     Then  B.   the  first  mortgagee,  entered 
into    possession  of  the  said  copyhold  estates.    S.  H.  died, 
leaving  R.  H.,  of  Baltimore,  in  the  province  of  Maryland,  his 


(A)  Fell  V.  Broumy  ft  Bro.  C.  C.  276. 
£t  vide  Howee  v.  Wadham^  Ridgw. 
Rep.  SOO. '  S.  Ii.  [and  Fishwick  v.  Loir, 


1  Cox  Ch.  Ca.  411,  cited  iDfni,voLii. 
1041,  Chap.  xxi.  "  Foreclosure,"  for 
which  see  list  of  cases.— -£d.] 


(M)  And  thatf  though  the  second  mortgage  be  of  part  only  of  the  estate 
comprised  in  the  mortgage,  and  under  a  different  title,  PaUc  v.  Clinton^  It  Ves. 
48 ;  hot  it  is  not  necessary  to  make  his  personal  repreeentative  a  party,  poit, 
405. 

(N)  If  the  heir  of  the  mortgagee  cannot  be  found,  an  act  of  parliarocnc  wiM 
be  necessary  to  revest  the  estate  in  the  mortgagor.  Sckoole  v.  Sally  1  Sch.  & 
Lef.  177,  dted  ante,  p.  15,  note  (L).  In  one  case  however,  {Walley  v.  WaUtjft 
[  404*  ]  1  Vem.  487),  where  a  necessary  party  was  beyond  sea,  and  the  plaintiff  made 
an  affidavit  thereof,  and  that  he  knew  not  whether  such  defendant  were  fiWo; 
or  (k%^d,  he  was  allowed  an  order,  upon  motion,  to  proceed  against  the  other 
defendants  «<rithont  prejudice;  and,  as  Mr.  Vernon  states,  afterwards  had 
a  decree  without  bHaghig  such  defendant  to  a  hearing,  but  that  decree  do» 
not  appear  in  the  Register's  Book.  See  also,  on  this  subject,  Heath  v.  Perffe«5 
1  P.  Wms.  684. 
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h^ir  at  law.  F.  filed  a  biH  against  B.,  and  R.  H.,  charging 
the  latter  to  be  abroad  in  America,  and  praying  an  account  of 
what  was  due  to  B.  for  principal  and  interest,  and  that  B. 
might  account  for  the  rents  and  profits,  and  pay  to  F.  what 
should  appear  to  be  due  to  him,  after  paying  such  principal 
and  interest,  and  in  case  that  should  not  be  sufficient  to  satisfy 
F/s  demand,  that  the  estate  might  be  sold,  and  proper  parties 
join  for  diat  purpose,  and  F.  be  paid  out  of  the  purchase-^ 
money,  and  the  residue  paid  and  applied  as  the  court  should 
direct*  B.  by  his  answer  acknowledged  the  possession,  and 
said,  that  he  was  ready  to  account  to  such  person  as  should 
appear  to  be  entitled  to  the  equity  of  redemption ;  but  that 
he  did  not  know  who  was  so  entitled,  not  knowing  what  was 
become  of  T.  H.,  whether  he  was  living  or  dead,  or  whether 
he  was  ever  married,  or  had  left  any  child  or  children.  One 
question  which  arose  in  the  cause  was,  whether  there  were 
proper  parties  \>efore  the  court,  the  supposed  heir  at  law  of 
T.  H.,  the  mortgagor,  being  in  America,  and  his  personal  re- 
presentative not  being  before  the  court.  On  the  part  of  F.,  it 
was  insisted  that  there  were  sufiicient  parties ;  that  B.  had  the 
real  pledge  in  hia  hands,  and  although  there  might  be  a  con- 
tract between  the  heir  and  the  executor,  that  did  not  affect 
him.  Between  the  first  and  second  mortgagees,  it  was  not 
necessary  to  make  the  mortgagor  a  party.  All  the  decree  was 
nedemption  of  the  first  mortgage,  and  a  conveyance  to  the  [  405  ] 
second,  not  an  account  of  rents  and  profits,  unless  the  mort- 
gagee was  in  possession.  That  neither  the  mortgagor,  nor  the 
first  mortgagee  were  hurt  by  its  being  unnecessary  to  make  the 
mortgagor  a  party  to  the  bill  between  them ;  for  the  first  mort- 
gagee was  liable  to  no  farther  account  to  the  original  mort^ 
gagor,  the  second  mortgagee  being  bound  only  to  make  him 
just  allowances,  and  if  he  should  do  otherwise,  being  liable  to 
all  charges  which  mig^t  have  been  made'against  the  first  mort- 
gagor in  his  account,  with  the  original  mortgagee.  Sed  per 
curiam :  it  is  impossible  that  a  second  mortgagee  should  come 
ibto  this  court  against  a  first  mortgagee,  without  making  the 
mortgagor  or  his  heir  a  party.  The  natural  decree  is,  that  the 
second  mortgagee  shall  redeem  the  first  mortgagee,  and  that 
Vol.  I.  N  N     ' 
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the  mortgagor  Bhall  redeem  him  or  stand  foreclosed  (o).  If 
therefore  must  be  necessary  to  have  the  real  representatiye 
before  the  courts  though  it  is  not  necessary  to  have  his  per- 
sonal representative  (p). 

Mortgagee  fuw'  Where  a  mortgagee  assijo^ns  without  the  mortgagor's  joining, 
not  a  neeeetary  the  heir  of  the  mortgagor,  on  preferring  «  bill  to  redeem,  has 
P^^VW*         no  occasion  to  bring  the  original  mortgagee  before  the  court, 

for  the  assignee  as  standing  in  his  place  will  be  decreed  to 

convey  (i). 

^  Bin  brought  to  redeem  a  mortgage  against  one  who  was  then 

an  ambassador  in  Spain — ^the  court  ordered  all  proceedings  to 
delay  for  a  year  and  a  day,  unless  the  ambassador  should 
return  sooner  from  his  embassy  (if)  (r). 

Ad  u  freteM  There  is  one  case  in  which  the  legislature  has  thought  pro- 
mortgagee.        per  to  take  from  the  mortgagor  the  equity  of  redemption,  and 

(0  Hm  y,  Adame,  t  AUe.  39.  [S.  L.  iofra,  vol.  ii.  953,  n.  (M),  tlioagh  other- 
wise stated  in  the  text  tliere. — £J.] 
(it)  PUkington  y.  Stanhopey  t  Vera.  3l7. 


Text  C9nJlrMed.      (O)  In  the  case  of  Palk  ▼.  Clinton^  U  Ves.  59,  this  doctrine  was  fully  con- 
firmed by  Sir  W.  Grant,  M.  R. ;  and  his  Honor  mentioned  a  case  of  WoodeoA 
▼.  Mayne^  from  Lord  Nottingham's  MSS.,  in  whicit  it  was  held,  that  a  second 
incnmbrancer  conld  not  file  a  bill  to  redeem  prior  incumbrances  without  the 
^  mortgagor. 

(P)  As  to  this  point,  see  3  P.  Wms.  333,  n.  A.,  and  Bradeham  ▼.  Outrmf 
,  13  Ves.  934,  which  was  the  case  of  a  mortgage  for  years,  and  it  was  there 

held,  that  the  ^enmal  repreeentatite  »as  not  a  neeeeeary  party  to  a  UU  9f 
forechsare* 

Mortgagor  ^q^  ^„ ^  ^1,^  mortgagor  having  assigned  his  whole  equity  to  a  purchaser, 

wheM  x0f  a  fie*  .    •     •  vii 

eeeeary  party,    ^^^^  ^^^  *^  *  party  to  a  bill  to  redeem  by  such  purchaser,  nor  mdeed  to  a  diH 

for  that  purpose  by  a  subsequent  incumbrancer,  if  such  subsequent  incnm- 
brancer have  notice  of  the  assignment  of  the  equity  of  redemption. 
^«««"  M  (R)  This,  perhaps,  on  the  authority  of  Co.  Litt  130  a,  (3  Thomases  edit 

395),  where  it  is  said  (speaking  of  protection  due  to  certain  persons) ''  this  is 
of  two  natures,  the  one  concerns  services  of  war,  as  the  king's  soldiers,  &c. ; 
the  other  wisdom  and  counsel,  &c.  as  the  king's  ambassador  or  messenger  fre 
negotUe  regni.  Both  these  being  for  the  public  good  of  the  realm ^  private 
mens' actions  and  suits  mnst  be  suspended  for  a  convenient  time,  for  jw 
publica  ant^erenda  privatis." 
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to  give  the  mortgagee  an  absolute  estate  in  the  land ;  that  is^ 
;where  the  former  is  guilty  of  a  fraud  upon  the  latter  by  con- 
cealing prior  incumbrances  (s).    In  such  cases  it  is  enacted,  liy  Equity  of  rt* 
the  4  &  5  W.  &  M .  cap.  16,  that  if  any  person  shall  borrow  felted  by  eon^ 
any  moneys   ^c.  or  become  indebted  for  any  other  valuable  ^^rtgag^ 
consideration ;  and,  for  the  payment  thereof,  shall  voluntarily 
give  a  judgment,   statute,   or  recogniaance,   and  shall  after- 
wards borrow  any  other  sum  of  another,  or  for  other  valuable 
consideration  become  indebted  to  such  other,  and  for  securing 
the  repayment  and  discharge  thereof  shall  mortgage  lands  to 
the  second  lender,  or  to  any  other  person  in  trust  for  him,  and 
shall  not  give  notice  to  the  mortgagee  of  such  judgment,  &c« 
in  writing,  before  the  execution  of  the  said  mortgage  or  mort^ 
gages ;  such  mortgagor  shall  have  no  benefit  in  the  equity  of 
redemption  of  the  lands  mortgaged,  unless  such  mortgagor  or 
his  heirs,  upon  notice  given  by  the  mortgagee  in  writing  under 
hand   and    seal,   attested  by  two  witnesses,   of  such  former 
judgment,  &c.  shall  within  six  months  pay  off  and  discharge 
the  same,  and  cause  the  same  to  be  vacated  and  discharged. 
And  if  any  person,  who  shall  once  mortgage  lands  for  valuable 
consideration,  shaU  again  mortgage  the  same  lands,    or  any 
part  thereof   to  any  person,   the  former  mortgage  being  in 
force,  and  shall  not  discover  in  writing  to  the  second  mortga^ 
gee,  the  first  mortgage ;  such  morigagor  shall  have  no  relief 
or  equity  of  redemption  against  the  second  mortgagee;  but 


(S)  Effecting  a  second  mortgage,  witbont  giving  notice  to  Uie  second  mort-  EnglUh  and 
gagee  of  the  existence  of  tbe  first  incumbrance,  was  deemed  by  the  Roman  ^?^"^'^ 
lawyers  a  species  of  infidelity  amonnting  to  a  crime,  denominated  in  their 
language  StelUouatuSf  and  the  person  committing  it  was  punishable  according 
to  the  knavery  of  tlie  caje ;  but  the  crime  was  not  imputed  to  him  who  mort- 
gaged the  same  land  or  tenement  to  several  creditors,  whose  debts,  when  they 
were  all  pat  togetfier,  did  not  exceed  the  valne  of  the  land  or  tenement  mort- 
gaged. ThQS^  in  the  Pandects,  lib.  xxxvi.  ff.  de  pign,  aet,  it  is  stated,  *'  pltma 
n  «a  res  tfrnpla  esf ,  et  ad  utodiatm  «rri«  fiurit  pignoraia ;  dici  debebit,  cesiore 
non  9olam  tteUionatus  crinun,  aed  ttiam  pignoralUiamy  et  de  dolo  aetianem  i  fuojl 
M  mtUo  enpttu  stf,  ^iit  pignori  secundo  Ueo  aceepU.**  Dig.  13.  7.  36.  1.  The 
spirit  of  this  passage  b  engrafted  in  the  act  of  parliament  next  referred  to  in 
the  text*  Bat  the  act  itself  is  now^  rarely  resorted  to,  and  one  case  only 
appears  in  the  books  on  the  subject  It  cannot,  however,  be  considered  as 
either  obsolete  or  disused. 

NN2 


4D6a 


CBAP.  XU 


WHO  MAY  CLAIM 


Dower  car- 
eepted. 


such  second  or  ^AaV  J  mortgagees  may  redeem  any  former  mort-' 
gage.  This  act  not  to  extend  to  bar  any  *widow  of  any  morf^ 
gagor  of  her  dower,  who  did  not  legally  join  with  such 
husband  in  such  mortgage,  or  otherwise  lawfully  exdudei 
herself.- 


J^&rfg^ot  to 
give   second 
ntortgagee  no- 

[407] 

tiee  qfftnt 
mortgage. 


Oil  diis  statute  i{  has  been  determined  (Jc\  that  it  is  incum-* 
bent  on  the  mortgagor,  previous  to  a  second  mortgage  of  his 
lands,  to  give  the  second  mortgagee  notibe,  in  writing,  under 
his  hand,  of  all  prior  ineumbrances. 


Mortgage  irri-      Thtft  a  mortgage,  which  on  the  i^tute  becomes  isnTedeem-' 
mortgagor  ie  $o  *^ble  (t)^  although  assigned  over  to  another  in  consideration  of 
"*"*^^'  what  is  aictually  due  thereon  for  pi^^cipal,  interest,  and  costsy 
still  remains  irredeemable  in  the  hands  of  the  assignee,  who 
may  take '  advantage  of  the  statute  against  clandestine  mort- 
gages. 

That,   if  a  subsequent^  mortgagee  redeem  such  foreclosing 
mortgage,  he  shall  hold  the  estate  irredeemable  {m\ 

That  if  there  are  more  lands  in  the  second  mortgage  thsB 
in  the  first,  that  is  a  case*  omitted  in  the  statute  (»). 


An  acre  or  two 
fw  exception. 


ThUetaittie 
does  not  cooer 
fraud. 


That,  the  adding  an*  acre  or  twa  woulld  not  exempt  the  case 
out  of  the  statute,  but  would  be  considered  as  a  contrivance  to 
avoid  it  (o). 

That  a  mortgagee,  who  claims  the  benefit  of  this  statute, 
must  have  conducted  himself  fairly  throughout  the  transac- 
tion (p);  it  being  intended  to  recompence  honest  mortgagees 
for  the  trouble,  hazard,  and  charge  they  may  be  put  untp) 
and  not  to  cover  a  fraud  or  ill  practice  in  obtaining  a  mortgage^ 
or  an  assignment  thereof,  or  in  becoming  a  purchaser. 


{kySii^ord  ei  eff.  ▼.  &l6y,  3  Vetn.       (m)  lUd. 
589.  8.  C.    1  £q.  Ca.  Abr.  StO^  pi.  5»         (»)  Ibid. 
(0  Ibi4^ 


(•)  Ibid. 

(P)  iw*- 


THB  EQUITY  OP  RBDEMPTION* 


4€7a 


It  seems  that  a  yoluntary  mortgage  is  not  within  this  act  of  Voluntary 
parliament*  To  bring  a  case  within  this  statute^  the  latter  ^^e^u.^ 
security  must  be  made  for  a  valuable  consideration,^  either  ori- 
ginsHj  credited  to  or  afterwards  permitted  to  continue  upon 
the  security  of  the  lands  mortgaged,  otherwise  it  does  not 
appear  how  the  not  disclosing  of  the  former  incumbrances 
could  amount  to  the  fraud,  the  prevention  of  which  is  the 
express  object  of  this  act  of  parliament.  The  letter  and  spirit 
of  the  act  points  at  a  charge  for  valuable  consideration  origi- 
naUy  commuted  for  or  entrusted  to  the  security  of  the  latter 
xoortgage,  and  upon  which  the  mortgagee  relies 
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OF   A   DBVISE    OF  MOaTOAOES. 


Mortgage  in  fee  xT  is  clear,  that  a  mortgage  is  such  an  interest  or  estate  as  is 
luta^^^^  capable  of  being  devised,  and  that  any  words  in  a  will,  clearly 
ikree  u^t'        descriptive  of  the  subject  (such  will  being  in  the  case  of  a  mort- 

gagee  m  fee,  executed  and  attested  so  as  to  pass  real  estates), 
will  carry  as  well  the  Subject  pledged,  as  the  money  secured 
thereby. 

**AU  my  mort>  Thus(«),  where  G.,  the  father  of  the  defendant,  being  seised 
ilu^timdB  mm?"  ^  ^^^  ^^  lands,  mortgaged  them  to  K.  and  his  heirs,  with  a 
£^^  ^  proviso    for    redemption  ;   and    afterwards  K.,  by  his  wUl  in 

writing,  gave  all  his  goods,  bills,  bonds,  mortgages^  and 
specialties  for  monies  to  R.  K.,  and  made  him  his  executor 
and  died  ;  the  court  were  of  opinion,  that  the  words  "  cJl  my 
'mortgages^*  made  a  good  devise  of  the  lands  mortgaged  (b). 

80  Ml  «  wen-  It  may  be  presumed,  that  the  words  "  securities  for  money** 
My.''   Semb.;  would  have  the  same  efiect,  for  they  are  clearly  descriptive  of. 

the  subject,  in  its  complex  state  of  the  pledge,  and  the  money 

secured  thereby  (c). 

(a)  Crii^  V.  GryaU^  Cro.  Car.  37.      in  The  Attorney-General  t.  Meyriek, 
Trin.  t  Car.  2.  [»  Vin.  Abr.  203.  S.  P.      ante,  139  a.— £d.] 


(A)  As  to  the  reqnUite  attestation,  see  post,  468,  tii  notis  ;  and  whetber 

a  mortgage  is  devisable  before  condition  broken,  see  ante,  p.  272,  note  (N>. 

Proposition  in        (^)  ^°  ^^^'  cMCf  Mr.  Crnbe,  in  his  Digest  of  the  Law  of  Real  Property, 

Cmiet^s  Digesi  observes,  (vol.  vi.  p.  S53,  vvithont  any  cited  authority,)  ^  it  was  formerly 

qutstumed.  ^^^d  [alluding,  perhaps,  to  Cripe  v.  GrysU,  ubi  supra]  that  lands  mortgiged 

might  be  devised  by  the  mortgagee  by  the  words  *  o^  my  wvrlgvgei,*    Bot 
afterwards  the  courts  laid  it  down,  that  these  words  would  only  couiprehead 
mortgages  for  years,  and  not  mortgages  in  fee,  espechiUy  if  they  were  for- 
feited/'   The  cases  mentioned  by  Mr.  Cruise,  in  the  eight  following  sectioat 
of  bis  work,  do  not  support  the  latter  limb  of  this  proposition ;  and  it  is  con- 
ceived no   such  rule  now  prevails.     It  is  an  arbitrary  distinction,  witboot 
reason  or  authority. 
Operittion  of         (C)  And  even  after  the  mortgage  has  ceased  to  exist,  and  the  mortgagee  n 
worde^  *  ^^^'  in  possession  of  tlie  estate  as  owner— the  mortgage  having  beca  fort-closed, 
**  I«ttri(iM."      the  words  "  mortgages,"  or  **sccniliies  for  pioney,"  will,  it  seems,  withoBt 
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And  it  seems  clear,  that  if  a  mortgagee  partictdarly  men-  or  othev  tiwdt     ( 
iions  and  describes  lands  mortgaged  (A),  so  as  that  they  are  jj^di.*'"  ^  i 
ascertained  as  objects  of  his  devise,  they  wUl  pass,  and  the  ; 

devisee  will  be  entitled  thereby  to  a  decree  in  Chancery  against  ' 

the  mortgagor  and  his  heirs,   to  pay  the  money  or  be  fore- 
closed. 


And  even  if  the  land  in  mortgage  be  not  precisely  described,  DevUe  ^  S^ft*     \ 
yet  if  the  locality  be  pointed  out,  and  a  testator  has  no  other  ^n  ^^  ^x.     \ 
landed  interest,  except  mortgages,  answering,  in  point  of  si-  ^.^f  ^uaa-     \ 
tuation  and  circumstance  the  lanima£[e  used,  they  will  pass.        tor  hate  np 

Thus  (c),  where  A.,  mortgagee  in  fee  of  the  Swan  Inn  at 
Chelsea,  devised  to  B.  and  his  heirs  all  his  freehold  ndessuages 
and  garden  grounds  in  Chelsea :  It  was  held  by  Lord  Hard- 
wicke,  on  a  question,  whether  the  mortgaged  interest  would 
pass  by  this  description,  that,  as  it  did  not  appear  that  the 
testator  had  any  other  land  there,  it  certainly  would  (d). 

(6)  How  V.  Vigures,  1  Ch.  Rep.  33.      457.  S.  C.  2TU|.  Ca.  Abr.  606,  pi.  41. 
(e)  Clarke  v.AbfMtyBArnwd.  Hep.      [ct  infra,  447.— £</.]    ^ 


any  additional  vordu  descriptive  of  real  property,  pass  the  legal  estate  to 
tlie  devisee,  if,  from  the  whole  will,  a  clear  intention  to  pass  the  lands  can 
"be  collected,  and  the  will  be  properly  executed  and  made  or  re-published 
after  the  foreclosure  has  been  efifected ;  for  this  see  infra,  418,  n.  Bnt  in 
cases  of  this  sort  the  concurrence  of  the  heir  at  law,  if  it  can  be  obtained, 
should  always,  for  the  sake  of  caution,  be  procured.  The  word  '*'  securities^ 
will  include  etock  or  funded  property.  The  general  meaning  of  this  word  » 
explained  in  DUka  v.  Lambert,  4  Ves.  730.  et  vide  Bescoby  v.  Pock,  l  Sim.  Sc 
Stn.  500.  Mr.  Goote  considers  it  vexaU  ([tutaiio  whether  the  legal  estate  of 
a  mortgage  Is  fee  will  pass  by  the  word  '*  mortgage/*  inclining  however  to 
JSir  William  Grant's  opinion,  that  a  gift  nf  the  money  will  carry  the  mort- 
gagee's interest  in  the  land  if  a  clear  intention  so  to  pass  it  be  manifest;  and 
the  learned  gentleman  sabmits  that  the  word  '*  mortgage*'  wilt  certainly 
pass  A  mortgage  term  or  other  chattel  interest.    Coote  Morg.  567. 

(D)  Ut  restnagis  taleut  ^tum  pereat*    This  doctrine  is  founded  on  the  rule     I  ^^       J 
laid  down  In  the  case  of  Bose  v.  Bartleity  Cro.  Car.  209,  which  Lord  Eldon,  ^^  ^^  ^text 
C.  J.,  and  the  other  Judges  of  C.  B.,  in  Thompson  v.  Lawley,  8  Bos.  Sc  Pnl.   and  rtference  to 
303.    (S.  C.  5  Ves.  476),  considered  to  be  a  standing  rule  of  property  not  to  be   c^firmatory 
shaken.    Chambre,  J.  said,  it  was  so  fully  establi«lied,  that  all  the  courts  of 
justice  were  bound  to  conform  to  it;  it  had  been  considered  as  in  force  from 
the  time  of  Charles  the  First,  and  had  been  recognised  by  the  highe:»t  au- 
thority.   It  was  there  resolved  (Cro.  Cat.  S?2),  by  all  the  justices,  ubsenli 
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^'  PouemiP'         But,  where  one  8ei8e4  of  divers  lands  {d)  in  A.,  B.,  and  C, 
JJ22^'  ^U^.  in  fee,  the  lands  in  C.  being  in  him  by  mortgage,  and  for- 

(d)  WiUcinmm  ▼•  MerryUmd^  Cro.  approved  by  Lord  Holt,  in  Briigt- 
Car.  447.  449,  450.  Trin.  11  Car.  2.  iM<crT.!Boftoii,  6  Mod.  106,  cited  alio, 
8.  C.  Wm.  Jones,  380.  [and  strongly      I'RoL  Abr.  834^— *£tf.] 


Richardion,  that  if  a  man  have  lands  in  fee-simple,  and  lands  for  years,  and 
by  will  devise  all  his  lands  and  tenements,  the  lands  in  fee-simple  only,  and 
not  those  for  years,  will  piUs  to  the  devisee ;  comtra^  if  the  devisor  have  only 
lands  on  a  lease  or  leases  for  years,  and  no  property  in  fee*stmple,  for  if  tbe 
leasehold  lands  are-not  allowed  to  pass,  they  will  have  no  effect,  and  be  void. 
That  this  resolution  has  been  acted  on  and  acknowledged  in  similar  cases, 
appears  from  Day  ▼.  Trigg^  1  P.  Wms.  986.    Davis  v.  Gibf^i  3  P.  Wms.  S6. 
jS*.  C.    Fitsg.  116.    Mose.  269,  and  Kwii^ord  v.  GarHmer^  2  Atk.  450.    But 
the  constmction,  that  where  a  man  devises  all  his  lands,  the  whole  of  his 
lands  shall  not  pass  bnt  his  freehold  only,  has  been  disapproved  by  modern 
jndges,  so  that  they  have  been  ready  to  lay  bold  of  any  expression  in  the 
will  to  prevent  tiie  application  of  the  mle,  as  laid  down  in  Rom  v.  BartUU, 
(nbi  snpra).    It  is  however,  a  rule  founded  on  intention,  ^d  therefore,  the 
jndges  have,  where  they  conld  collect  that  the  testator  meant  that  both  free- 
hold  and  leasehold  lands  should  pass,  determined  in  conformity  to  that  inten- 
tion.   Addis  V.  Clement,  2  P.  Wms.  456.    JLfiWther  v.  Caeendisk^   Amb.  556. 
1  Eden,  99.      Turner  v.  Husler,  1  Bro.  C.  C.  78.    Lane  v.  Si<mhopey  6  T.  R. 
34,5. 

So,  in  Woodhouse  v.  Meredith,  1  Meriv.  450,  J.  W.  being  seised  and  pos- 
sessed of  considerable  freehold,  copyhold,  and  leasehold  estates  in  the  county 
of  H.,  and  being  in  possession,  as  mortgagee  of  certain  lei|sehoId  hoases  at  K., 
in  the  eoanty  of  M.,  but  having  no  oth^r  property  in  th^  said  county  of  M.,  sod 
having  pther  estates  vested  in  him  as  mortgagee,  besides  those  at  K.,  made 
his  will,  devised  all  his  freehold,  copyhold,  and  leasehold  messuages,  &c.  in 
the  county  of  H.  and  in  the  town  of  K.  to  A.  W.  for  life,  and  after  her  death, 
he  gave    all  and  singular  other  his  freehold,  copyhold,  and  leasehold  mes- 
siuges,  6cc.  in  the  county  of  H.  and  M.,  or  elsewhere,  to  E.  W.  and  A.  T., 
for  their  joint  lives ;  and,  after  their  several  deceases  he  devised  all  the  said 
freehold,  leasehold,  and  copyhold  messuages,  lands,  tenements,  and  heredita- 
ments, unto  and  equally  among  their  children,  and  gave  to  A.  W.  all  the  re- 
sidue of  his  real  estate  not  before  disposed  of,  and  all  other  his  estate  and 
interest  whatsoever,  vested  in  him  as  mortgagee  or  trustee,  and  all  the  residae 
of  his  personal  estate,  ready  money  and  securities  for  money,  subject  to  the 
payment  of  debts  and  legacies,  it  was  held  that  tlte  mortgaged  preniiies  at 
K.  passed  under  the  devise  of  all  the  freehold,  copyhold,  and  leasehold  mes- 
suages, &c.  in  the  county  of  H.  and  in  the  town  of  K. 

As  to  the  effect  of  this'  doctrine  in  regard  to  devises  of  copyhold  landi, 
and  the  supplying  the  want  of  a  surrender  in  equity,  vide  Doe  v. 
Earl  <if  Lncan,  9  East,  448.  Blunt  v.  CUikermc,  10  Vcs.  589.  Chnrck  v.* 
Mundy,  12  Ves.  426.    S.C.  iSVes.  396.    Jvidd  y,  Pruit^  13  Vps.  168.   &  C. 
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feited  (e),  made  his  will ;  and,  after  devising  the  lands  in  A.  mr<«  in  fee  »u 

and  B.  to  several  persons  an4  their  heirs,  and  several  legacies  «esfioii. 

to  other  persons,  gave  "  off  the  rest  of  his  goods,  chattels, 

leases,   estates^  mortgages,  debts,    ready  money,    plate,  and 

other  goods  whereof  he  was  possessed,  to  his  tvife,  after  his 

.debts  and  legacies  paid,'*  and  made  her  executrix,  and  died ; 

whereupon  she  entered  into  the  lands  mortgaged,  and  devised 

them  to  M.   and  his  heirs,  and  afterwards  she  died.    On  an- 

^ectione  JirnuB  brought  by  the  heir  of  the  mortgagee  against 

the  devisee  of  the  wife,  the  sole  question  was,  whether  the 

fee  in  the  mortgages  passed  to  the  wife  by  this  devise  ?    And 

the  court  were  of  opinion  that  no  fee  passed ;  for,  that  the 

heirs  should  n6t  be  disinherited,  nor  the  fee  passed  away, 

without  an  apparent  intent  arising  out  of  the  words  of  the  wilL 

And,  in  this  case,  it  did  not  appear  that  he  intended  to  pass 

but  such  things  whereof  he  teas  possessed,  which  extended 

only  to  things  personal,  or  leases,  and  not  to  freeholds  whereof 

he  was  said  in  l^w  to  be  seised.    And  perhaps  he  was  not 

possessed  of  this  land ;  for  it  was  not  found  that  the  mortgagee  ^ 

entered  and  was  in  possession,  and  commonly  the  mortgagor 

retained  the  possession  until  forfeiture. 

In  the  same  case  (e)  it  was  said,  it  would  have  been  very  <<  Mtnigage^ 
doubtful  whether  even  an  estate  for  life  had  passed  to  the  wife  p'^^o^^&tni^ 
if  she  had  been  alive,  because  the  mortgages  were  coupled  T^^q  ^"^ 
with  only  personal  things,  a>s  goods,  leases,  estates,  mortgages,  y>u,  4ii>  it.) 
debts,  8fc.  which  might  be  intended  only  of  estates  for  years ; 
and  .so  much  the  rather,  by  reason  of  the  words  ^^  whereof  1- 
am  possessed.'* 

(e)  Cro.  Car.  450. 


15  Yes.  S90.    ikawpson  y.  Sampeon,  %  Yes.  it  Bea.  337 ;  and  generally,  see        p   409 
lihiU  ▼.  Beane,  1  Yes.  215.  8.  C.    1  Dick.  13f .    ChoTpman  v»  Hart,  1  Yes.  $71.       conlinnedf 
Turner  v.  Husler^  and  Lowther  v.  CacendUh,  nbi  supra.     Whitaker  ▼.  Ambler, 
1  Eden,  151.    PUtol  v.  Rkeardetm,  9  P.  Wms.  459,  n.  S.  C.  1  Hen.  Bla.  26,  n. 
JVtttkine  v.  Lea,  6  Yes.  633,  and  Biddwlph  v.  Biddulph,  Arg**.  12  Yes.  164. 

(£)  By  a  note  of  Parker,  C.  B.  annexed  to  this  case,  it  should  appear  that 
the  mortgage  was  not  forfeited^  and  so  more  particularly  within  the  meaning 
of  the  term  «  mortgage,"  but  the  tliree  judges  Croke,  Jones,  and  Lord  Rolle, 
concur  in  treating  the  case  as  cited  in  the  text,  though  the  latUr  sentenoe 
of  this  paragraph  seems  to  favor  the  Chief  Baron's  reading. 
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Obienationi  em 
laH  case* 
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And  certainly,  had  the  latter  point  been  agitated  during  the 
life  of  the  wife,  and  the  devisor  been  possessed  of  mortgages 
for  years,  it  would  have  been  decided  against  her ;  because 
the  question,  as  taken  up  by  the  court,  was,  whether  these 
mortgages  in  fee  were  to  be  considered  as  real  or  personal 
estate  ?  And  the  unanimous  opinion  was,  that  they  were  of 
the  former  description;  in  which  case,  the  words  of  this  will 
would  not  have  attached  upon  them :  besides,  from  the  claiue 
with  the  words,  *^  goodie  chattels^  leas^s^  estates^  mort- 
gageSf  &c.**  it  could  not  have  been  inferred  that  the  testator 
had  an  intention  of  passing  estates  in  fee  simple,  as  the  sen- 
tence, in  which  they  were  included,  first  took  notice  of  an 
inferior  kind  of  property ;  but  the  natural  construction  would 
have  been,  that  the  testator  intended  mortgages  for  years, 
which  were  of  equal  respectability,  in  consideration  of  law, 
with  the  leases  and  other  property  combined  in  the  sweeping 
clause. 


dms^ructiim         The  force  of  this  reasoning,  however,  would  have  been  in 

ha  A  4  fit  fijiMjfjy 

will  void.  some  degree  weakened,  if  the  testator  had  not  been  possessed 

of  any  mortgages  for  years ;  because,  in  that  case,  either  the 
word  '^  mortgages"  in  the  will  must  have  been  totally  rejected, 
which  would  have  been  repugnant  to  every  principle  of  con- 
struction; or,  he  must  have  been  understood  to  mean  such 
mortgages  as  he  had:  and  the  rather  in  this  particular  case, 
because  at  this  time  the  question,  whether  mortgages  were  to 
be  considered  as  real  or  personal  estate,  turned' upon  nice  and 
.curious  distinctions,  in  which  few  were  conversant.  And 
therefore,  although  if  the  testator  had  been  possessed  of  such 
property  as  would  have  answered  the  words  of  the  wiH,  with- 
out expounding  them  to  attach  upon  mortgages  in  fee,  the 
fiourt  would  have  leaned  to  a  construction  which  would  not 
injure  the  heir  at  law :  it  being  a  maxim  that  he  sJuM  not  be 
(disinherited  but  by  express  words  or  necessary  implication: 
Yet,  if  no  operation  could  have  been  given  to  the  words  of 
the  wiD,  unless  they  had  been  held  to  aflect  the  mortgages  in 
fee,  I  should  think,  that  the  subject-matter  being  of  so  doubt- 
ful a  nature,  the  intention  would,  in  this  case,  have  been 
strong  enough  to  h^ve  outweighed  the  claim  of  the  heir* 
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But  now,  the  nature  of  mortgages  being  dearly  understood,  Lcai  eote  quet* 

II  ./i;ii  i^«i»  if      turned.^*  Mori* 

and  ihe  transaction  (whether  the  mortgage  be  m  tee,  or  tor  gage$'*  wUi 
years,  forfeited  or  not)  until  foreclosure,  considered  as  a  per-  ^J?J^  i«i<rM/*" 
8onal  engagement  ^nly,  in  which  the  land  is  merely  a  pledge  whether  in  fee 

'^  €T  for  ff€QT9» 

for  the  money,  and  remains  in  the  mortgagor  to  every  pur-  Semh.  (r), 
pose  (except  that  of  securing  the  loan)  it  is  apprehended,  on 
the  authority  of  Crips  v.  GrysU^  the  words,  in  the  principal 
case,  would  receive  a  different  construction,  and  carry  all  the 
testator*s  interest  in  mortgages,  whether  in  fee  or  for  term  of 
years. 

But  it  has  been  held,  that  general  words  in  a  will,  descrip-  Geuni  wrdt 
tive  of  the  testator*s  real  estate  onltfy  as  '^all  his  lands,**  or  all  rtai  nUiiemilf, 
his  lands,  tenements,  or  hereditaments,  shall  not  pass  lands     I  ^^^  J 
of  which  the  testator  was  mortgagee  in  fee,  where  the  words  mortgages^  if 
of  the  devise  can  be  otherwise  satisfied,  and  the  very  disposi-  ^  ^tiunnte  m- 
iion  and  charges  made  by  hun,  of  or  upon  the  lands  com»  ''^M* 
prised  in  the  devise,  sire  inapplicable  to  those  which  be  held 
only  in  mortgage,  and  there  is  nothing  that  affords  an  infer* 
ence  that  mortgaged  lands  were  intended  to  pass.  Thus  where 
L.  (/),  being  seised  of  several  manors,    of  lands  in  H.,  of 
mortgages  in  fee  which  were  forfeited,  and  of  great  personal 
estate,  having  no  issue,  made  his  will,  and,  after  devising  of 
part  to  his  wife  for  life,  and  other  legacies,  gave  '^  all  other  his 
lands,  tenements,  and  hereditaments,  out  of  settlement,  to  hi^ 
nephewi^  one  question  was,   whether  these  forfeited  mort- 
gages passed  by  the  will  under  the  general  words,  '*  lands,  te^ 
nements,  and  hereditaments  ?**  And  it  was  unanimously  agreed 
by  the  l4ord  Chancellor  [Cowper,]  assisted  by  the  Master  of 
the  Rolls,  Lord  Chief  Justice  Trevor,  and  Justice  Tracy,  that 
the  mortgages  in  fee,    although  forfeited  when  the  will  was 
made,  did  not  pass  by  these  general  words  (g). 

(/)  ^  IMtan  Strode  ▼.  Lady  Rms-      Sdl.    3  Cb.  Rep.  169.     S  P.   Wins. 
sell  et  oT.  t  Vera.  etUS.  C.  2  Vent.      61,  62. 


•»■ 


(F)  This  is  good  law,  if  the  will  be  duly  executed  and  a  conunry  or  incon* 
sistent  intention  does  not  appear  on  the  face  of  the  will,  see  infra,  note  to 
p.  4«3,  4. 

(G)  And  that  the  words  <>  out  of  settlement"  were  of  no  effect,  8  Vin.  Abr.  Case  in  iexi 
«79.    This  Cii9e  of  Strode  v.  Bu9$dl,  wa*  cited  by  the  court  in  ClusUr  ▼.  CArt-  ^'ffi^^^' 
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Devise  ^  lande      Again,  where  P.  (jg\  seised  of  lands  in  the  counties  of  R, 
where,  mort-    M.^  and  D.^  conveyed  them  to  G.  by  way  of  mortgage,  and 

gage  lande  de 

noi  pa§§ ;  {g)  Wfnne  v.  LUtletm^  et  4d'.  t  Ch.      d51.  S.  C.  Swinb.  504^    Ei  vide  brfn, 

Kep.  51.  S,  C.  1  Vera.  3.  S.  C.  t  Vent.      416. 

II  ■■■'■■■        I    ■  I  II         I  ■  I  I  *  III  III  I  ^mmmmm 

teVf  3  P.  WmB,  55,  as  having^  be^  affinned  in  the  Uoose  of  Lords,  and  u 
aflbrdin§^  great  anthority  for  the  decbion  in  the  principal  case  there.    For  the 
affirmation  on  appeal,  see  1  Bro.  P.  C.  Sf  9.    But  it  is  obserrable,  that  the 
decree  in  Strode  v.  RuseeU,  as  stated  in  the  Register's  Book,  takes  no  notice  of 
any  mortgages,  except  tliose  whereof  tho  testator  had,  after  the  malung  of  bii 
will,  purchased  the  equity  of  redemption.    Indeed,  it  appears  from  the  bill 
and  answers^  that  there  was  only  one  other  mortgage  ont  of  settlement,  which 
was  of  a  copyhold  estate,  not  surrendered  to  the  nse  of  the  testator's  wtIL 
Reg.  Lib.  B.  1707,  fo.  510., 
CdBes  where  ge^      In  Marlow  v.  Smithy  S  P.  Wms.  198,  it  was  held,  that  a  devise  by  a  mort- 
lums  ketd^to     ^8^'  ^^  '*  "^^  and  erery  hu real  estates*'  to  A.  and  bis  heirs,  pasted  the  legal 
paes  legal  eetaie  estate  in  the  mortgaged  premises,  et  vtde£l.P.  AHomey'General  v»  PkilUpt, 
though  confined  igth  Nov.  1767.    The  reasoning  in  Marlow  v.  SmUh  was,  that  althongh  the 
"  '    mortgagee  is  in  equity  considered  merely  as  a  trustee,  yet  the  legal  estate 

being  in'  the  devisor,  in  the  eye  of  the  law  it  is  hie  estate  and  kit  property,  and 
therefore  passes  by  the  devise  of  hie  estate,  and  if  he  had  devised  all  the  Isadi 
of  which  he  had  been  seued,  the  lands  in  mortgage  would  certainly  have 
passed.    So  it  was  said  in  5tr  Thomas  lAttleton*e  eaee,  SVent.  851,  that  if  a 
man  have  lands  in  fee,  and  other  lands  mortgaged  to  him  in  fee,  by  a  devise  of 
aU  his  lands f  the  mortgaged  lands  will  pass,    A  contrary  line  of  argnmentwas, 
however,  adopted,  in  Chester  v.  Chester,  nbi  supra,  but  it  was  qualified  to 
mean,  that  the  general  words  **  all  my  estate,**  should  pass  the  lands  in  mort- 
gage, if  the  testator  had  no  other  lands  which  wonld  satisfy  the  devise.   Is 
Chesier  v.  Chester,  ubi  supra,  it  was  observed,  by  the  Lord  Chancellor  Kisfy 
and  judges  assistant,  that  an  estate,  though  mortgaged,  continues  still  to  be 
the  estate  of  the  mortgagor,  subject  to  the  payment  of  the  pledge  which  ii 
upon  it,  and  the  mortgagee's  right  is  only  to  the  money  doe  upon  the  land,  not 
to  the  land  itself;  for  which  reason,  till  the  mortgage  is  foreclosed,  it  is  not 
[413  *  ]     properly  tbie  mortgagee's  laud,  nor  will  it  pass  as  such  by  the  devise  of  all  Ait 
lands,  if  the  testator  have  other  lands  to  satisfy  the  words  of  the  will. 
Legul  effect  f^f      In  the  case  of  Bowes  Ex  parte,  s6th  July,  1744,  a  mortgagee  in  fee,  devised 
^^if^rrrftrred  ^u  his  lands,  manors,  farms,  tenements,  hereditaments,  and  real  esUte  id  S„ 
contra  nunc.     ^*>  '^^  ^*>  ^^^  elsewhere  in  England,  to  certain  uses,  which  at  the  time  of 

filing  the  bill  vested  an  estete  tail  in  an  infant  This  devise  washdd  to  indnde 
the  mortgage  in  fee,  and  the  money  having  been  paid  to  the  executor  oi  tbe 
mortgagee,  the  infant  was  held  to  be  a  mere  dry  trustee,  and  as  such  was  or- 
dered to  convey  the  legal  estate  to  the  mortgagor  by  recovery.  In  this  caie, 
it  is  clear,  the  testator  conld  not  have  meant  to  create  an  estate  tail  hi  the  legal 
estate  of  the  mortgaged  lands;  and  yet  Lord  Hardwicke  thought  the  legal 
'  operation  of  the  devise  ought  to  hold  against  the  intent.  See,  however,  the 
note  at  tiie  end  of  this  chapter,  where  the  intention  of  the  testator  now  seenfs 
to  be  the  leading  criterion  in  judging,  whether  tbe  mortgaged  lands  itril|,  or 
will  not,  pass  b^  the  devise. 
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W.  was  party  thereto^  and  covenanted  to  pay  the  money  if  P. 
failed^  in  which  case  G.  was  to  convey  to  him,  which  on  P.'s 
lieglect  was  done.  W.  entered  on  the  lands  and  enjoyed  them 
several  years ;  and  being  seised  thereof,  and  also  of  other 
lands  in  other  counties  in  Wales,  (whereof  part  lay  in  the 
county  of  M.,  as  part  of  the  mortgaged  lands  did),  but  of  no 
lands  in  F.  and  D.,  except  those  mortgaged,  made  his  will, 
and  thereby  devised  all  his  lands,  tenements,  and  heredita- 
ments, in  the  counties  of  A.,  M.,  and  C,  or  in  any  or  either 
of  them,'  or  ehewhercj  within  the  dominion  of  Wales,  to  J.W., 
and  his  heirs,  and  devised  a  rent-charge  of  80/.  issuing  out  of 
ilie  sarnie  lands :  and,  after  the  bequest  of  several  great  sums 
and  legacies,  bequeathed  all  the  rest  of  his  goods,  chattels,  v 

and  personal  estate  whatsoever  (his  debts,  legacies,  and  fime- 

ral  expences  being  first  paid)  unto  his  loving ,  whom 

he  made  sole  executor  of  his  last  will,  and  left  a  blank  un«- 
filled  up;  the  question  was,  whether  the  lands  mortgaged 
should  pass  to  J.W.  by  this  devise,  or  whether  the  administra- 
trix should  have  them  ?  And  it  was  decreed  in  favor  of  the 
administratrix  for  these  reasons ;  first,  that  the  testator  made  ^^  parijeu' 

^      ■  lars  kavtng  been 

special  mention  of  the  three  counties  in  which  his  own  lands  described*' eUf 
of  inheritance  laid,  not  of  the  counties  in  which  the  mortgaged  lUcg  ^i  ^e. 
lands  laid,  buf  only  added  the  general  clause,  currente  c^lamOf 
or  elsewJiere  within  the  dominion  of  Wales;  that,  having 
first  descended  to  particulars,  he  had  thereby  so  limited  and 
circumscribed  his  intention,  that  the  general  fortuitous  clause 
could  not  open  or  enlarge  it ;  for  that  was  but  in  the  nature  of  an 
et  ctBteray  which  might  serve  to  fetch  in  small  parcels  of  land, 
that  were  the  testator*s  own  inheritance,  laying  out  of  the  [  414  ] 
three  counties  particularly  mentioned  (of  which,  in  truth,  there 
were  some),  but  could  never  reach  the  mortgaged  lands  which 
were  of  a  different  nature ;  and  the  rather  in  this  case,  be- 
cause they  were  of  great  value,  equivalent  to,  if  not  exceed- 
ing, the  value  of  his  other  lands,  and  therefore  might  not  pass 
by  such  a  general  clause,  as  if  only  skirts  and  members  of  the 
other  lands  (h)*    Secondly,  because  the  will  had  charged  the 


(H)  The  import  of  the  technical  term  '^  elsewhere"  was  viewed  in  a  very  Effect  in  wiU 
diflerent  light  by  Lord  Chancellor  King  and  Chief  Justice  Raymond,  in  tlie  </  '^  ''else- 
case  of  Chester  v.  Chester,  3  P.  Wms.  61. '  Tliey  considered  that  word  to  be 
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wUbeemue  U  lands  that  passed  by  the  devise  of  aUhis  landSf  with  a  rent- 
tneant  to  charge  charge  for  life,  and  no  one  could  be  thought  so  improvident 
SwSTiwJiSl  a  ^^  grant  a  rent  for  life  out  of  lands  Which  were  every  day 
rem.  redeemable.    But  it  was  observed  by  the  court,  that  it  might 

have  been  otherwise ;  suppose  the  devise  had  been  of  all  bis 
lands  in  the  said  three  counties,  and  then,  without  more,  said, 
'''that  the  re^i  of  his  personal  estate  should  go  to  his  execu- 
tor;** for  then,  perhaps,  the  mortgaged  lands  would  pass;  as 
otherwise  there  would  have  been  nothing  to  answer,  or  majas 
sense  of  that  dause,  *^and  the  re^due  of  his  personal  estaiej 
&C. :"  for  that  would  have  implied  that  he  had  already  devised 
some  part  of  it,  or  at  least  evinced  that  he  meant  part  of  it 
should  have  passed :  but,  as  this  case  was,  these  words  were 
well  understood,  and  they  effectually  answered  without  any 
such  construction ;  for,  before  that  clause  in  the  will,  the  tes- 
tator had  devised  divers  legacies  that  in  the  whole  did  amount 
unto  1500/.  (i). 


the  most  significant,  sensible,  and  comprehensive  word  that  conld  be  used, 
eqaifalent,  in  fact,  to  the  naming  of  the  lands ;  and  tliey  said  it  would  be  of 
the  most  dangeFoas  consequence,  under  pretence  of  construing  wills  and  assist- 
ing the  intention  of  testators,  to  reject  a  word  so  material  to  be  made  use  of, 
both  for  the  sake  of  brevity  and  security.  So  in  Hawta  v.  Cq^y  Cro.  Eli2«  159. 
Cook  ▼.  Qerrard,  1  Lev*  212.  Rook  v.  Rook^  Pre.  Ck.  S02.  S^C.  t  Vera.  461. 
t  Freem.  519.  Kms^roii  ▼.  Kta^mait,  2  Vera.  559.  WHIowb  h.  Lydeott,  2  Vent. 
285.  Ridaui  v.  Patn,  5  Atk.  492.  S.  C.  1  Ves.  11.  CoU  v.  Rnm^inatm^  l  Bra. 
P.C.  108i  Freeman  v.  Duke  of  Chandoe,  Cowp.  S60.  363.  Atlofna  ▼.  Atk^iu, 
ibid.  SOS.  Johnstone  v.  Baker,  4  Madd.  474.  &nd  Wynne  v.  LUHetenf  next 
note.  Vide  tamen  Strong  ▼.  Tcatty  2  Burr.  912.  5.  C.  5  Bro.  P.  C.  496,  which 
seems  coalra,  but  has  since  been  denied.  As  to  the  effect  of  the  word  **  else- 
where," in  the  case  of  lands  oot  purchased  at  the  time  of  making  the  will, 
vide  Guidoi  v.  Guidot,  S  Atk.  254 ;  and  further,  Roe  v.  Read,  8  T.  R.  118. 
Mkmbt  ereaied        (I)  The  decree  in  this  case  of  Wynne  v.  LittUtony  as  taken  from  the  Register's 

%  1r^^  iiU  ^^^^  ^^*  ^^^'  ^°'  ^^^  ^^"^*  materially  to  weaken  the  principle  deduced 
tieton*     *  ^^^^  '^  ^  ^^®  ^^^    "^^^  question  was,  whether  by  a  devise  of  all  the  testator^ 

lands,  tenements,  and  hereditaments,  in  tiie  counties  of  A .,  M.,  and  C,  or 
ehewhere,  ivithin  the  dominion  of  Wales,  to  Sir  John  Wynne  in  fee,  sobfect 
to  a  rent-charge,  included  lands  mortgaged  to  the  testator  ?  The  mortgage,  it 
is  presumed,  was  in  fee.  By  the  Register's  Book  it  appears  to  have  been  de- 
creed that  Lady  Littleton,  tlie  administratrix,  was  entitled  to  tlie  mortgage 
[  415  ]  in  question  as  part  of  the  testator's  personal  estate ;  and  the  decree  directed, 
that  upon  payment  of  the  principal  and  interest  by  the  mortgagor  (who  had 
brought  a  cross  bill  to  redeem),  the  9aid  Dame  Anne  Littleton,  and  the  plain- 
tiff Sir  John  Wynne,  should  convey  and  assure  unto  the  said  Mr.  Prior  the 


^ 
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Again  {h\  where  one  being  mortgagee  fai  fee  of  an  estate,  Mortgage  Uj^ 
for  securing  25,000/.,  died,  having  first  duly  made  his  wiQ,  devUe  be  far 
whereby  he  gave  and  bequeathed  the  said  sum  of  25,000/.  and  ^^^^J^  u 
interest,  due  on  ihh  said  mortgage,  to  his  executors  upon  cer*  •ww'w^'*- 
tai»  trusts:  and  he  gave,  devised,  and  bequeathed  all  the 
rest,  residue,  and  remainder  of  his  estate  and  effects  whatso- 
ever and  wheresoever,  and  of  what  nature  or  kind  soever,  and 
every  part  and  parcel  thereof  {sulyect  to  the  payment  of  his 
debtSf  and  to  the  payment  of  an  annuity  of  30/.)  unto  and  to 
the  use  and  behoof  of  his  sister,  her  heirs  and  assigns  for 
ever ;  and  the  question  was,  whether  the  legal  estate,  in  the 
mortgaged  premises,  passed  by  the  will  ?    His  Honor  said  he 
had  no  doubt  about  it,  and  adjudged  that  it  did  not  pass  (k).  • 

(&)  Duke  rf  Leede  ▼•  Mumday^  3  Ves.  348.    [cited  and  acknowledged  by 
Lord  EldOD,  8  Ves.  433.— £d.] 


mortgagor,  and  his  heirs,  all  his  title,  estate,  and  interest  in  and  to  the  said 
mortgaged  premises. **  Now  as  the  decree  directed  Sir  John  Wynne  to  be  a 
party  in  a  re-conveyance,  it  is  clear  that  he  was  supposed  to  have  the  legal 
estate  in  him,  because  the  decree  previously  declared  that  he  took  no  bene6cial 
Interest  under  the  devise.  The  Register*s  Book  does  not  mention  whether  he 
was  the  heir  at  law  of  the  testator,  but  merely  that  he  was  tlie  testator's  near 
kinsman,  whilst  administration  was  granted  to  Lady  Littleton  as  ins  next  of  kin. 
The  decree  therefore  leaves  it  equivocal,  whether  tlie  legal  estate  vested  in 
Sir  John  Wynne  as  heir  at  law  or  as  devisee.  If  as  devisee,  then  a  devise  of 
lands,  tenements,  and  hereditaments  in  A.  or  elsewhere,  to  B.  in  fee,  will  pass 
lands  in  mortgage.  If  as  heir  at  law,  it  shews  that  the  legal  estate  will  not 
necessarily  follow  tlie  beneficial  interest,  and  pass  as  personal  property  to  tlie 
executor  or  administrator,  but  will  require  certain  words  peculiarly  adapted 
to  the  transfer  of  real  property  in  order  to  pass  it. 

(K)  The  report  from  which  this  case  is  taken,  is  not  correct  In  stating  tliat  Text  cerreeted^ 
the  Master  of  the  Rolls  had  no  doubt  upon  the  point.  The  trust  of  the  mort- 
gage money  under  the  will  was  in  favor  of  an  infant ;  and  the  question  was, 
wrhetber  the  legal  estate  passed  by  the  devise  or  descended  ?  His  Honor  said 
liis  idea  was,  that  it  did  not  pass ;  and  he  made  the -order  to  prevent  the  party 
from  being  turned  round  on  account  of  a  doubt ;  but  he  took  care  to  make  it 
conditionally ;  declaring,  that  the  infant  was  a  trustee  and  mortgagee  within  '  ^ 

the  statute  of  Anne ;  and  ordering  her  to  convey  so  &r  as  any  legal  estate  in 
the  mortgaged  premises  descended  to  her.  See  also  SergUon  Ex  parte^  4  Ves« 
147.  S.  C.  post,  419.  That  case  was  in  circumstances  the  same  as  the  present, 
with  the  differetice  only,  that  the  residuary  devisee  was  executor,  and  the 
mortgage  debt  was  specifically  bequeathed. 
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The  reader  will  observe,  that  though  the  description  uis^ 
in  the  clause  in  question  is  as  comprehensive  as  could  well  be 
imagined,  and  sufficient  to  include  every  species  of  property 
the  testator  was  capable  of  devising,  yet  the  purposes  to  which 
the  estate  devised  was  subjected,  were  perfectly  incompatible 
with  the  nature  of  the  interest  the  mortgagee  had  in  the  mort- 
r  416  ]  g^cd  premises,  and  the  mortgage^money  was  not  given  to  the 
residuary  devisee  (l), 

ou  mortgiigeB.      But  in  the  case  of  the  Attorney-General  v.  Bowyer  (i),  old 

mortgages  were  held  to  pass  by  will,  as  the  testator's  pro- 
perty (m). 

What  gmeral  The  decisions  in  the  cases  of  Strode  v.  RusseU^  and  Wynne 
imd  iM  mori-  ▼•  Littleton  (k),  may  likewise  be  supported  by  another  principle, 
^^'^'  that  in  truth  lands  in  mortgage  are  not  the  testator's  own  lands 

in  notion  of  equity,  which,  as  we  have  seen,  considers  them 
only  as  pledges  for  money,  and  the  testator's  substantial  and 
beneficial  interest  therein,  not  as  real,  but  personal  property; 
under  which  view  it  seems  reasonable  not  to  consider  such  lands 
as  comprehended  under  the  extent  of  general  words,  express- 

(0  3  Yes.  714.  [et  vide  Cftolmoiufe/^  v.  Clinton^  2  MerW.  173.— £(<.] 
(Jb)  Ante,  414  a,  n.  (I> 


ItUentioH  pre*       (L)  The  intention  therefore  of  the  testator  is  to  be  preferred  to  tiie  legal 

/erred  to  Ural    operation  of  the  devise  ;  and  we  may  talie  this  to  be  a  Icadinv  mle  at  the  pre- 
epermum  9/  a«-        ^  -         .  ..j     » 

9j^^  sent  day,  that  the  conrt  in  all  cases  will  presume,  that  the  testator  did  not 

intend  to  devise  the  mortgaged  estate  on  trusts  which  are  inconsisteot  witfa 

the  nature  of  his  tenure. 

Old  mortgagee      (M)  In  this  case  the  testator  by  his  will  appointed  that  the  trustees  therein 

ilS  '  /  ^TS  y  "■"^  should  stand  possessed  of  such  manors,  lands,  and  premises,  whereis 

tor^e  propertv^    ^®  '^"^  possessed  of  any  estate /or  any  term  or  terms  of  years,  in  trust  firon 

time  to  time  to  assign  the  same  to  such  person  or  persons  as  should  be  entitled 

to  tile  actual  possession  of  his  lands  of  inheritance  by  virtue  of  the  limitstioiis 

in  his  said  will  contained ;  and  it  was  held  by  Lord  Chancellor  Longhborongki. 

that  several  very  old  mortgages  for  terms  of  years,  and  also  a  mortj^  in  fee, 

should  on  account  of  length  of  time  pass  by  the  will,  though  the  defendsot  bf 

her  answer  stated  that  she  did  not  believe  there  ever  had  been  a  release  of  tlie 

equity  of  redemption  in  any  of  the  said  mortgages  ;  and  Lord  Longbborosgh 

also  held,  that  tliere  was  not  any  equity  between  the  heir  or  devisee,  sod  the 

personal  representative,  to  convert  property  from  the  state  in  which  it  is  (cnai 

at  the  death  of  the  testator.    5.  C.  on  further  directions,  5  Ves.  300. 
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ing  a  dUporiHan  of  the  testator's  real  property ^  without  any 
apparent  intent  of  including  the  personal.  But  these  distinc- 
tions win  not  hold,  it  is  apprehended,  where  the  words  and 
apparent  intent  of  a  testator  expressly  and  clearly  extend  to  his 
whole  property ;  instances  of  which  occur  in  practice :  as  if  a 
testator,  possessed  of  real  and  personal  property  of  different 
kinds,  and  among  the  rest  of  mortgages  in  fee,  were  to  devise 
"all  his  property,  of  every  kind,  and  wheresoever  being,  that 
he  should  be  possessed  of,  or  any  ways  entitled  to,"  &c. ;  or 
*' all  his  real,  leasehold,  copyhold,  and  personal  estate  and 
effects,  of  what  nature  or  kind  soever  the  same  may  be,*'  wouki 
it  be  possible  to  deny  that  the  testator's  estate  or  interest  in  any 
mortgaged  lands  passed  by  these  words,  without  asserting  that 
such  his  estate  and  interest  in  those  lands  was  no  part  of  any 
kind  of  property  to  which  he  was  any  wise  entitled  ?  Or,  in 
other  words,  that  the  testator  was  not  entitled  to  any  kind  of  [  417  ] 
property  at  all  in  lands  mortgaged  to  him  ?  Whoever  should 
assert  this  by  way  of  taking  moitgaged  lands  out  of  a  devise, 
would,  at  the  same  time,  preclude  any  descent  to  the  heir;  for 
if  the  testator  had  no  sort  of  property»at  all  in  the  lands,  he 
had  none  to  transmit  to  his  heir.  Therefore  it  is  conceived 
that  if  a  mortgagee  has  any  property  in  the  lands  mortgaged, 
then,  be  it  what  it  may,  it  will  pass  by  words  expressly  dis- 
posing of  his  whole  property,  of  whatever  kind  or  description 
of  title,  if  his  will  be  executed  as  is  required  to  pass  such 
property  (n)^ 


(N)  In  the  confitniction  of  wills,  there  is  bnt  one  general  rule  to  be  obsenred  General  ruU  in 
equally  in  courts  of  law  and  courts  of  equity.  The  tii*«i«tfa  of  the  testator .  ^*'^**<"*  ^ 
u  the  first  object  to  be  discovered ;  that  being  ascertained,  it  mnst  be  carried 
into  effect,  however  informally  or  ungrammatically  expressed,  or  however  nn- 
inerons  and  cogent  the  arguments  may  be  against  the  policy  of  the  devise. 
The  conception,  therefore,  of  the  learned  author,  as  expressed  in  the  last  sen« 
tence  of  the  text,  cannot  be  admitted,  if  from  the  whole  will,  an  hitention  to 
exclude  the  lands  in  mortgage  from  the  general  devise  be  apparent.  The  doc- 
trine we  are  considering,  has  uudergone  some  variation  since  the  learned  author 
wrote,  which  will  be  best  perceived  by  a  review  of  the  snbseqnent  cases  \  to 
a  discussion  of  which  we  now  proceed. 

In  Rq€  v.  iZeatf,  8  T.  R.  118,  cited  11  East,  49,  A.  having  an  estate  of  his  i>ry  '^a'  ««- 
©wn  in  the  county  of  B.,  and  another  in  the  county  of  C,  and  having  also  ^*J^  3*6?** 
the  legal,  but  no  beneficial  interest,  in  an  estate  in  the  county  of  D.,  with  ita  noi  included 
power  of  appointing  it  to  either  of  his  sons,  by  will,  devised  all  his  estates  of  <^  general  d^ 

Vol.  L  O  O  "*" 


4S8 


CHAP.  XII. 


OF  A   DEVISE  aF  MORTOAOBS. 


Ltgal  taUUe 
noi  paued  by 
general  word» 
wUkMi  c»  tii- 
ieHihn  to  m- 


Getunddewie       Another  case  which  frequently  occurs  m  pfaetice,  iSi  where  a 
^inthat  he  if    testator  devises  his  real  estates,  and  his  personal  pniperLy,  or 

to  have  legal 
eUate,    Simb.     ' 

Dvhat  natare  or  kind  soever  io  the  coanty  of  B.,  and  at  Aderbolt,  in  the  county 
of  C,  or  elsewhere,  in  the  kingdom  of  England,  rfter  paymmt  qf  hie  debteeai 
UgmeiiMy  to  a  younger  son.  And  it  was  held»  that  the  tnist  estate  in  the  eoasty 
of  D.,  did  not  pass  by  this  general  devise,  becaose  it  coald  not  be  appropri* 
ated  to  the  payment  of  debts  and  legacies,  and  because  the  testator  hafing 
devised  two  estates  of  his  own  in  the  counties  of  B.  and  C.  which  the  residairj 
clause  enumerated  by  name  in  the  following  words :  ^  or  elsewhere  hi  the 
kingdom  of  England ;"  could  allude  only  to  estates  <fiMlen  gemens^  namely,  to 
those  which  were  his  own  also. 

The  residoary  claase  In  the  Atlomey-Gentrei  v.  ByMer^  5  Yes.  S40. 1800,  ii 
conceived  in  the  most  general  and  verbose  language  that  could  well  have  been 
dictated,  yet  it  is  not  wlihout  expressions  affording  grounds  for  argnmeot 
against  the  decision  which  ensued.  The  words  are,  '*  and  for  the  better  rsis* 
ing  and  securing  aH  and  every  the  sum  and  sums  of  money  aforesaid,  and  jist 
payment  thereof,  as  well  as  of  my  just  debts  and  funeral  expences^and  for  tiM 
due  execution  and  performance  of  this  my  last  will  and  testament,  I  do  gife, 
devise,  and  bequeath,  all  and  singular,  my  lordships,  and  reputed  lordshipii 
manors,  or  reputed  manors,  capital  and  other  messaages,  bartons,  fanm, 
tithes,  lands,  tenements,  annuities,  rents,  reversions,  remainders,  and  herSi 
ditaments  whatsoever,  and  all  and  every  the  parts  and  shares  thereof,  with 
their  and  every  of  their  appurtenances,  whereof  and  wherein,  lorn  t»  iRf  mm 
fight ^  or  whereof  or  wherein,  any  other  person  or  persons  whomsoever,  in  trust 
ibr  me,  \H0t9  in  me,  in  trust,  for  any  other  person  or  persons,]  or  for  ny  uie, 
advantage,  or  benefit,  is  or  are  seised,  possessed,  or  estated,  or  wberennto  I, 
•r  such  person  or  persons  in  trust  for  me,  or  to  my  use.  Is  or  are  entiiled,  la  or 
by  law  or  equity,  and  all  my  right,  estate,  title,  interest,  term  and  terns  «f 
years,  claim  and  demand  whatsoever,  both  in  law  and  eqnify,  of,  is,  and 
unto  the  same,  and  every  or  any  part  or  parcel  thereof,  unto  my  second  aad 
third  sons,  John  Bnller  and  Francis  BuUer,  to  have  and  to  hold,  all  aad  lia- 
galar  the  said  premises  unto  the  said  John  Bnller  and  Francis  BuUer,  and  tkeir 
heirs  for  ever ;  -and  all  the  rest  and  residue  of  my  goods,  chattels^  rights,  aa«L 
credits,  and  all  my  real  and  personal  estate  not  before  hereby  given,  deviseili 
or  bequeathed,  and  all  my  right,  property,  and  interest  therein,  in  or  by  law 
[  418  *  1  <'f  ^vi(y»  I  ^^  hereby  devise  and  bequeath  unto  my  said  second  and  third  soni, 
mid  I  do  make,  constitute,  and  appoint  them  my  said  sons,  eseeuton  of  thb 
my  last  will  and  testament."  To  the  Master's  report,  that  the  legal  fee  of 
premises,  which  were  vested  in  the  laitator  as  trustee,  passed  to  the  defiieei 
in  fee,  an  exception  was  taken  by  the  purchaser  of  the  estate  in  question,  wlio 
insisted  that  it  descended  to  James  Bnller,  the  testator's  eldest  son,  and  beir 
at  law.  Mr.  Mansfield,  for  the  report,  took  the  rule  to  be,  that  general  wwds 
would  not  pass  tnist  estates,  unless  there  appeared  to  be  an  intention  tbat  tbey 
should  pass.  To  which.  Lord  Rosslyn,  Chancellor,  assented,  observiog,  tbst 
<Aaf  certainly  was  the  tiiea  understanding;  but  perhaps  the  most  convenieat 


lard  Roselyn 
toiehei  the  re- 
Vfrse,  aede^ 
vUee  more 
eofi/y  found 
than  heir. 
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the  residue  thereof,  in  teims  sufficiently  oomprebeBsive  to  oi- 
elude  both,  to  one  or  more  persons  in  trust  for  some  given 


fttl«  weald  kftve  bcoi  tbe  xerene,  as  it  migkt  be  more  easy  to  find  a  devisee 
tban  an  heir.    Tbe  exception  was  over-ruled. 

In  another  case,  (BtHM  Em  pttrtt^  6  Ves.  577)  langnage  eqaally  general,  ^Smfif  ^«l 
wns  considered  as  inadequate  to  the  transmission  of  the  estate  in  questi6n  to  ^gf^A^ii^  ^ 
the  devisee.    The  words  were,  <'  aH  the  rest,  residue,  and  remainder  of  mg  incMed  in  ge- 
estate  and  efieots  whatsoever,  and  wheresoever,  and  of  what  nature  or  kind  *^^  dettsf. 
•never,  I  give  and  bequeath  the  saase  unto  my  natnral  sen,  George  Hall,  now 
m  midshipman,  belonging  to  my  ship  tbe  CmUfm^  his  heirs,  execntors,  adminis- 
trators, and  assigns,  forever,  ro  mtifir  his  tmd  ikeir proper  use  and  behoqfJ* 
And  it  was  held,  by  Lord  Eldon,  against  tbe  Master's  opinion,  that  an  estate 
in  the  testator  as  mortgagee  in  fee,  did  noi  pass  to  tbe  natural  son,  the  words 
in  itaUos  seeming  to  Indicate  a  oontnury  intention.    Besides,  said  Lord  Eldon, 
tbe  testator  spoke  of  estates  in  tn*st  for  bim,  and  said  nothing  about  estates 
In  lilm  In  trust  fer  other  persons.    The  inference  from  that  was,  that  he  did 
Bot  intend  to  devise  them.    The  discussion  on  this  rule  began  with  Sir  Thomas 
flefweU,  and  Sir  Thomas  Sewdi's  idea  was,  that  tbe  word  **  my"  woold  not  refer 
to  what  did  not  beneficially  bek>ng  to  the  testator.    The  will  in  question,  Lord 
Eldon  eotttinned,  contained  the  words  **  to  and  for  his  own  proper  use  and 
behoof.'*  -  Probably,  the  testator  meant  nothing  by  that,  but  a  meanmg  must 
be  attribnted  to  every  word.    And  his  Lordship  said,  he  rather  thought  there 
was  not  enough  in  the  will  before  him  to  pass  the  mortgaged  estate  to  the  infant 
devisee,  George  Hall,  who  had  taken  the  name  of  Brettel ;  and  his  Lordship 
therefore  dismissed  the  petition.-^Tbts  case  was  afterwards  mentioned  in  Bray-  Genernl  eppK- 
hrtke  v.  lasfcipp,  nbi  infin,  and  Lord  Eldon  there  said,  it  came  on  upon  a  pe-  ^IS!^^!L^^Jl^ 
titlon,  and  was  not  perhaps  so  attentively  considered  as  the  Importance  of  the 
point  required,  but  it  was  not  his  intention  to  say,  that  in  the  instance  of  a  dry 
trust  estate,  with  nothing  more  in  the  will  than  a  mere  devise  In  general  terms, 
that  he  understood  the  rule  to  be,  that  it  would  not  pass.    This  explanation 
snakes  a  material  alteration  In  the  authority  of  BreUa  Ex  parte.    It  must  now 
.be  considered  as  a  case  sat  genent^  and  warping  tiie  rule  neither  the  one  way 
■or  the  other. 

In  the  il<l«fRsy-GM«ral  v.  F7|ror,  8  Yes.  S76, 180S,  Uie  Lord  Chancellor  drew    Whether  Itg^ 
the  Hae  of  distinetton  between  the  old  and  modem  rule  on  this  subject,  and  ettdte  shall 
jMhnltted  the  doctrine  to  be,  that  though  m  the  oM  cases  it  was  held,  that  a  i^^  ^^^/ 
devise  of  all  manors,  lands,  tenements,   and  hereditaments,  generally,  gave  <toa. 
to  the  devisee  those  estates,  of  which  the  devisor  was  only  mortgagee  in  fee, 
yet  the  asodem  rule  was,  that  If  tbe  parpose  to  which  the  testator  devotes  the 
lands,  is  simply  to  A.  and  his  heuv,  it  will  not  pass  the  mortgaged  estates, 
clearly  not.  If  they  are  devised  to  a  variety  of  nses,  to  which  it  wonld  be  very 
•ineonveident  to  devote  property  which  is  in  the  testator  merely  as  mortgagee, 
«•  to  a  charity  for  instance,  or  other  permanent  purpose ;  and  his  Lordship 
held,  that  If  the  mortgage  In  fee,  in  the  case  before  him,  were  an  acknow. 
lodged  mortgage,  it  was  reasonably  clear,  that  it  wonld  not  then  have  passed 
by  a  devise  of  all  other  the  testator's  lands  not  in  bis  will  before  disposed  of 
to  ftuitoai  and  thtlr  heirs  to  raise  portions,  Stc*  -,  but  in  eonsidtration  that  it 

o  0« 
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purpose,  as  payment  of  debts  or  any  other  object,  and  makte 


was  an  old  mortgagee,  and  the  equity  of  redemption  barred  by  length  of  time, 

•it  was  the  testator's  own  property,  and,  therefore,  saffidently  designated  by 

the  above  description. 

L0fd  Eldon*»         '^^  merits  of  the  doctrine  under  consideration,  were  again  foUy  investi- 

exfremon  </    .gated  by  Lord  Eldon,  in  the  case  of  Braybrokey,  InOcipPf  8Vcs.4SS.    His 

-     r  iil  Q  ^      Lordsliip  there  said,  it  was  unseemly  to  leave  the  question  nndedded,  as  in 

hroke  v.  In-       SergiwH  Ex  parte,  (cited  ante,  206,  in  iMlts,)  where  the  money  was  directed 

dttpp»  to  be  paid  into  court,  and  the  infant  to  convey  when  of  age ;  for  it  was  anim- 

.  portant  point,  and  highly  expedient  that  some  principle  should  be  laid  domi 

respecting  it,  rather  than  briog  such  doubts  on  the  record.    The  casevras 

.  shortly  this :— One  Owen  B.  devised  estates  to  Sir  R.  A.  and  E.  S.  and  their 

heirs,  upon  trust  to  sell,  to  raise  money  to  pay  debts,  and  to  settle  the  estate! 

unsold  to  certain  uses.    Sir  R.  A.,  the  surviving  trustee,  made  his  will,  and 

.thereby  gave  and  devised  all  his  real  estates,  whatsoever  and  wheresoever, 

unto  his  wife  Dame  Gertrude  A.,  her  lieirs  and  assigns  for  ever.    An  objetetioB 

^  .  being  taken,  that  the  legal  estate  in  the  lands  remaining  unsold  and  unsettled 

.did  not  pass  by  this  will,  but  descended  to  the  heirs  at  law  of  SirR.  A.,  sod 

two  of  his  co-heirs  being  infants,  and  another  a  feme  cov«rt,  an  appUcatisn 

was  made  under  the  statoite  of  Anne  (7  Anne,  c.  19)  for  a  reference  to  the 

Master,  to  inquire  whether  the  infants  were  trustees  within  the  act    The 

JMaster  reported  that  the  legal  estate  did  not  pass  by  the  will,  and  that  the 

infants  were  trustees  within  the  act.    A  petition  was  then  preferred  to  the 

Master  of  the  Rolls,  praying  him  to  cpn6rm  the  report,  and  to  direct  the  ii- 

fants  to  join  in  the  conveyance.    The  Master  of  the  Rolls  declared  his  opiai^ 

to  be,  that  the  legal  estate  did  pass  by  the  will,  and  that  the  infants  were  oot 

trustees  within  the  act,  and  thereupon  dismissed  the  petition.    The  opinion  of 

the  Chancellor  Was  now  sought,  which  Lord  Eldon  said,  he  gave  with  a  good 

deal  of  hesitation  and  difflcolty,  on  this  consideration : — Either  the  legal  estate 

was  in  Lady  A.  as  devisee,  or  in  two  iniants  and  a  married  woman,  the  heirs  at 

Jaw.    The  case,  therefore,  raised  the  question,  whether  the  greater  qnantmi 

Sergtnm  Ex      of  convenience  was  on  the  one  side  or  the  other.  The  case  of  8ergi9»n  Ex  paie, 

parte,  an  inde-  (cited  Ante,  l?06,  n.)  left  the  question  in  very  considerable  doubt.    Lord  Alvaa- 

^^y^  ley's  ground  in  that  case  was,  not  that  he  tliought  the  mortgaged  estate  did 

not  pass,  but  that  the  infant  was  not  a  dry  naked  trustee,  as  he  had  an  interest 
in  the  money  secured  by  the  mortgage.  Lord  Rosslyn  did- not  decide  it,  but 
the  heir  offering  to  join,  directed  him  to  join,  and  the  money  being  the  ta- 
int's, made  a  convenient  arrangement,  thinking  it  reasonable  that  the  infaat, 
when  of  age,  should  join.  That  case,  therefore,  vras  not  a  decision  one  way 
No  auth&ritif  or  the  other.  The  distinction  taken  in  the  argument  of  the  Atim-netf-Gemrai 
for  rule  in  At-  y.  Builet,  was  stated  without  authority.     The  difficulty  of  acceding  to  the 

^rjKB*ei4#AS    a  ^^m^baa^mv  ^^  ^^ 

V.  mhfr.  ^^  Chancellor's  assertion  in  that  case  was,  that  the  recent  authorities  sheired 

plainly,  that  there  was  no  settled  understanding  on  the  point,  and  tbedoabt 

and  arrangement  in  that  'case  shewed  it.    Lord  Eldon  continued  to  renisrk, 

^  that  the  quantuo^  of  convenience  could  only  be  estimated  with  regard  to  each 

.  will.    Upon  a  iioaitation  of  real  estate  in  stiict  settlement,  with  a  vast  naaiber 

of  limitations  over,   contingent  remainders,   executory^  devises,  pewers  ef 
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Biich  parties  executors,  and  dies  seised  and  possessed  of  rnort* 


jointariiigy  leasing,  raising  sams  of  money,  &c.  it  wu  Impossible  to  say,  tlie 
intention  could  be  to  give  a  dry  trust  estate  to  such  uses,  for  this  question  at- 
tached upon  that,  just  as  much  as  upon  a  mortgage.    Yet,  iu  the  simple  case 
of  a  testator  haTing  an  heir  at  law,  under  circumstances,  in  which  his  exe- 
cution could  not  be  procured,  as  if  he  were  abroad,  or  if  the  testator  did  not 
know  him ;  or,  as  in  this  instance,  if  the  heirs  were  two  mfauts,  and  a  feme 
covert,  who  must  levy  a  fine,  there  the  argument  of  convenience  was  all  the 
oUier  way,  in  comparison  with  the  gift  of  a  mere  dry  trust  estate  to  an  indi- 
vidual competent  to  do  the  acts,  and  at  hand  to  do  them  as  Lady  A.  was. 
The  last  case  in  the  books  on  this  point  was  Brettel  Ex  pmrte^  and  Lord  £ldon   BrHtel  Ex 
certainly  did  not  mean  to  be  understood  to  put  any  thmg,  as  he  was  then  under-  P^*  txplmtd, 
stood  at  the  bar  to  have  done,  upon  the  expression,  that  it  was  given  to  the 
use  and  behoof  of  the  party.    His  meaning  was,  that  it  was  probable  the  tes- 
tator did  not  mean,  that  a  mer^  dry  tnui  ntatiy  not  in  a  beneficial  sense  alto- 
gether Aif,  should  pass  as  kia  under  general  words,  when,  if  it  did,  it  was  in- 
capable of  such  a  iarge  species  of  enjoyment,  as  upon  the  whole  will  he 
intended  to  give  in  every  part  of  the  property  devised.    Iu  the  case  before 
him.  Lord  Eldon  was  disposed  to  concur  with  the  opinion  of  the  Master  of 
the  Rolls,  meaning  rather  to  state  his  judgment,  that  the  role  was  not,  that  in 
every  case  where  general  words  are  used,  the  property  shall  or  shall  not  pass,   Every  pmi  ^ 
but  that  in  each  case,  every  part  of  the  will  must  be  looked  to  for  the  inten^  ^^  ^T^  ^ 
tion,  with  regard  to  such  property.    He  fcarto  </  no  cose  irUdk  UoM  the  rule  to  |JL^  ^    J 
bey  thai  Uiut  eeUUes  ehoM  not  pan  under  general  worde  wdeee  on  imtentien  thai  tntoiltaii. 
tkeifekauld  pose  ^ppeved,  and  he  indined  to  think  they  Ufould  pauy  wUeee  it  could 
be  eoUeeted  from  expreuwne  in  the  toUl,  or  purpooeOf  or  otjeete  of  tke  teetator,  that 
he  did  not  mean  they  ehould  paee.    In  the  case  in  question,  there  was  hut  one 
circumstance  denoting  any  special  intention.    It  was  tlie  case  of  a  dry  trust, 
all  the  debts  and  legacies  being  long  paid*    There  was,  therefore,  a  pure  legal 
estate  in  this  testator,  nothing  remaining  to  be  done  but  to  re-convey,  and  he 
was  not  aware  of  any  case,  in  which  a  mere  devise,  in  these  general  terms, 
without  more,  where  the  question  of  Intention  could  not  be  emharrassed  by   If  that  wot  em- 
«ny  reasoning  upon  the  purposes  or  objects,  or  thie  person  of  the  devisee,  had  ^r^!''^^^^ 
b^en  held  not  to  pa»$  the  truet  estate^    If  there  was  any  such  case  be  would  abide  ^^ 

by  it,  but  he  did  not  feel  strong  enough,  upon  authority  or  reasoning,  to  dis- 
sent  from  the  decision  of  the  Master  of  the  Rolls.  Lady  A^,  the  devisee,  had, 
therefore,  hi  her,  the  legal  estate.  Immediately  after  Lord  Eldon  had  pror 
nonnced  his  judgment,  Mr.  Bell,  who  was  counsel  in  the  cause,  observed,  that 
Lord  Hardwicke's  opinion  in  Cmebome  v.  Seaife^  (ante,  $87)  was  clear,  that  a 
mortgage  tai  fee  not  foreclosed,  would  not  pass  by  a  general  devise.  The  Lord 
Chancellor  said,  he  did  not  believe  Lord  Hardwicke  said  so,  and  would  look 
at  his  notes.  On  a  subsequent  day  he  observed,  that  upon  the  best  considera- 
tion he  could  give  this  point,  his  opinion  was,  that  the  trust  estate  did  pass, 
and  he  mnst  overturn  Roe  v.  Reade,  if  he  should  say  otherwise. 

The  role,  that  the  legal  estate  of  a  mortgage  in  fee  will  not  pass  by  a  ge-  Legal  estate 
neral  devise,  if  any  inconsistency  or  absurdity  arise  in  the  supposition  of  its  "^  included  in 
being  included,  was  still  further  confirmed  by  the  case  of  Morgan  Ex  |Mirle,^j^j^^^_^ 

with  arnmity. 
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gagefi  in  tde,  and  otlier  i^  estates,  in  which  he  has  an  abaofaik^ 


10  Yes.  101.  There,  JM.y\  mortgagee  in  fee,  by  his  wiU,  dated  fSth Sw, 
1714,  deTued  as  follows :  *'  1  give  and  devise,  aB  and  singalar  my  uettimgcl, 
lands,  bereditaments,  and  premises,  and  aH  my  real  estate,  of  what  natnre, 
kind,  or  quality  soever,  and  wheresoever  the  same  are  situate  and  being,  nnfo 
my  niece  A.W.,  to  hold  to  her  the  said  A.W.,  her  heirs  and  assigns  for  ever; 
subject  nevertheless,  and  charged  vrith  the  payment  of  one  clear  anooity  of 
20/.,  to  be  issuing  oat  of  all  and  singular  my  said  real  estates,  and  payable  t» 
my  said  brother  for  his  natural  life.**  From  the  circumstance  of  ereiy  tbhig 
being  charged  with  an  annual  outgoing  of  fOl.  it  was  argued,  that  this  rent- 
charge  might  have  tasted  longer  than  the  mortgage,  and  thence  It  was  eoU 
lected  and  admitted  by  the  Chancellor,  that  there  was  Inconsistency  enough 

to  shew,  that  the  testator  did  not  mean  to  include  the  estate  he  held  in  mort- 

* 

gage  in  the  general  devise,  but  that  the  same  descended  to  bis  heir  atliw. 

Legai  esfa<e       Hie  will  of  C.W.,  the  heir  at  law,  was  then  referred  to,  (being  stated  hi  (be 

lettot'  ^  ^    original  bill,)  whereby  he  gave  and  bequeathed  imto  certam  trustees,  their 

ctnueioua  it  hat  beirs  and  assigns  for  ever,  aH  such  real  estates  as  were  then  vested  in  biin  by 

/a/lea  on  Aim.    way  of  mortgage,  the  better  to  enable  them  his  said  trustees  and  the  survivor  of 

them^  and  tlie  executors  and  administrators  of  such  surviror,  to  recover,  get 
In,  and  receive  the  principal  monies  and  interest  which  might  be  due  thereon, 
and  appointed  the  trustees  his  executors.  Sir  Samuel  Romiliy  argued,  that  the 
object  of  this  devise  was  to  enable  the  trustees  to  recover  and  get  In  the  prin- 
cipal and  interest  of  the  money  due  upon  the  estates  of  which  he  vras  mort- 
gagee ;  clearly  his  intention  vras,  not  to  devise  the  estate  which  had  foUen 
upon  him,  probably  without  his  being  conscious  of  ft.  Lord  Eldoo>  seeming  to 
coincide  witb  ttuB  argument,  observed,  that  the  reasonable  construction  of  tfali 
will  was,  that  the  devisor  gave  his  mortgages  to  ^e  two  persons  who  were  bit 
executors.  In  order  that  they  might  use  their  title  under  his  will,  to  gethi  tbe 
money,  which,  by  virtue  of  that  will,  they  were  to  distribute  as  execnton: 
and,  therefore,  hiJi  Lordship  was  of  opinion,  that  the  estate  descended  to  tbe 
heir  at  law  of  C.  W.,  who  being  an  Infant,  (the  mortgage  money  having  been 
paid  off,)  was  ordered  to  convey  under  the  statute  of  Anne. 
Intiance  wker€  The  remainhig  case  on  this  point  (with  the  exception  of  SXlbeniAM^* 
luldtoine^  A;Ato«,  cited  post,  4«5,  n.)  Is  that  of  WkUmere  JS»  parte,  in  re  faWf,  ■» 
Ugid  etttUe.        infant,  at  the  Rolls,  S2d  July,  1807,  stated  by  Mr.  Sanders,  In  hfs  Trea.  oa 

U.  &  f .  vol.  I.  p.  -985,  3d  edit.  n.  (w).  There  a  mortgagee  fai  fee  devised  ''dl 
[  421  ]  Ibe  rest  and  residue  of  his  lands  and  hereditaments,  and  goods,  chattels,  mart' 
gvfg'M,  tnonieSy  and  securities  for  moa^y,  and  all  other  his  real  and  personal  eitste 
not  thereinbefore  disposed  of,  unto  his  nephews  S.  R.,  I.  R.,  and  S.V.,  and  to 
his  grand  nepbew  S.  W.  to  be  equally  divided  between  and  amongst  them  u  U- 
Hants  tH  common,  and  to  their  respective  heirs,  executors,  and  administrators,  ac- 
cording to  the  nature  of  their  respective  estates,**  and  the  testator  appointed 
the  said  fonr  devisees  executors  of  his  will ;  S.  V.,  one  of  the  devisees,  died, 
leaving  an  infVuDt  heir  at  Uw ;  and  it  was  referred  to  the  Master,  to  faiqaire 
whether  tbe  heir  was  a  trustee  or  mortgagee  within  the  7th  of  Anne.  Tbe 
Master  reported,  that  as  the  words  in  the  reriduary  clause  appeared  to  hhn  to 
¥e  sttficiently  comprehensive  to-lnchide  the  legal  estate  In  the  moftgnged  pT<* 
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tod  entire  interest,  and  of  money  and  otber  personal  property. 

mbea^  he  conceivedy  that  the  freehold  and  inheritance  of  the  said  mortgaged 
^remiaes,  paBied  by  the  will  of  the  mortgagee  to  the  said  S.  R.,  J.  R.,  S.  V., 
andS.W.,  as  tenants  in  common ;  and  be^was  of  opinion,  that  the  said  S.V* 
was  an  infant  mortgagee  of  one  fourth  part  of  the  mortgaged  premises.  The 
Master's  report  was  confirmed,  and  the  infant  was  directed  to  conrey  par- 
anant  to  the  act. 

The  result  of  the  whole  is,  that  by  a  devise  of  "  lands,  tenements,  and  here*   RuhU  rfuut. 
ditaments,"  the  legal  estate  of  mortgages  in  fee,  will  not  pass  to  the  devisee, 
if  there  be  other  lands,  tenements,  and  hereditaments,  to  supply  the  devise ; 
except,  indeed,   the  equity  of  redemption  be  foreclosed,   purchased  in,   or 
barred  by  length  of  time,  before  the  date  of  the  will ;  for  then  the  devisor 
will  have  lost  his  character  of  mortgagee,  and  have  become  the  absolute 
nwner ;  and,  consequently,  the  lands  which  he  once  held  in  mortgage  will, 
after  the  equity  of  redemption  is  destroyed,  be  as  much  his  as  any  other  parts 
of  his  property,  and  may  be  well  devised  by  general  words  descriptive  of  his 
own  property  only,  and  thatf  though  there  be  annexed  language,  which  im- 
ports that  he  still  holds  the  lands  in  mortgage,  or  as  it  should  seem  from  the 
ease  cited  post,  424,  n.,  though  there  be  a  bequest  of  the  money  only  due  on 
the  mortgage.    Et  vide  S.  L.  in  Attorney-General  v.  Metfriek,  ante,  140.    If, 
however,  the  testator  have  no  other  <'  lands,  tenements,  and  hereditaments,'' 
than  those  in  mortgage,  the  legal  estate  of  mortgages  in  fee  will  then  pass  to 
the  devisee ;  whOe,  on  the  other  hand,  if  the  mortgage  be  foreclosed,  or  the 
equity  of  redemption  released,  or  barred,  after  the  mortgagee  has  made  hU 
will,  the  words  ^*  lands,  tenements,  and  hereditaments,"  will  liot  comprehend 
the  new  estate  thus  acquired.    There  must,  in  that  case,  be  either  a  codicil  or 
a  republication  to  include  the  lands,  so  newly  acquired,  in  the  will,  9  Vem. 
6t5.    But  if  the  equity  of  redemption  be  not  foreclosed,  purchased  in,  or 
barred  by  length  of  time,  then  a  devise  by  a  mortgagee  in  fee  bf  "  all  the  real 
estates  of  which  he  b  seised*  to  A.  and  his  heirs  generally,  will  pass  the  legal 
jestate  to  the  devisee.    But  if  the  gejaeral  devise  to  A.  be  upon  trusts,  or  for 
purposes,  or  under  limitations,  which  are  inconsistent  with  the  supposition, 
that  the  mortgaged  estate  was  meant  to  be  included  in  the  devise,  it  will  be 
presumed,  that  the  legal  estate  in  those  lands  was  not  intended  to  pass,  and 
-the  devise  will  accordingly  be  held,  not  to  include  the  property  in  mortgage,  as 
If  the  devise  be  of  all  the  mortgagee's  real  estates  .to  A.  in  trust  to  sell,  or  to 
A.  for  life,  with  remainder  to  his  first  and  other  sons  successively  in  tail,  or  to 
A.  and  his  heirs,  charged  with  the  payment  of  the  testator's  debts  and  legacies, 
or  the  like,  the  legal  estate  will  not  pass;  for  as  in  these  cases,  the  mortgagee 
could  not  equitably  bind  the  estate  with  limitations,  or  subject  it  to  equitable  . 
interests  of  this  kind,  courts  of  equity  will  presume,  that  he  did  not  intend  to 
devise  the  mortgaged  estate  for  such  purposes.    To  prevent  the  occurrence  of 
questions  of  this  sort,  it  is  always  advisable  to  insert  In  wills,  an  express  devise 
of  estates  held  by  the  testator  in  mortgage,  vrith  a  declaration  for  what  pui*- 
pose  they  are  so  devised.    A  form  of  this  clause  will  be  added  in  the  Third 
Yolnme. 

It  may  not  be  without  Its  use  to  remark  here,  that  with  respect  to  the  dett  Legatee  ef 
doe  on  mortgage,  the  more  eligible  plan  is  to  maik€  ihe  specyic  Ugdee  executor  ffKnigage  mo-  j^ 
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It  is  apprehended,  that  in  such  cases  the  mortgages  in  fee,  tJiat 
is,  the  testator's  whole  estate  and  interest  in  the  mortgaged 

iM^  dumUi  he     ^^^  *^<^*  ^^^^  ;  ^or  otherwise  on  the  legatee's  iDstitntiog  a  suit  at  law  to  recover 
executor  qm  to     the  same,  a  letter  of  attorney  from  the  executor  will  be  necessary,  to  enable 

the  legatee  to  sue  in  the  executor's  name,  see  Wood.  Ins.  330  *,  and  thongh 

[  4S2  1       there  be  a  covenant  in  the  mortgage  deed  with  the  mortgagee,  his  executors, 

administrators,  and  aseigne^  yet  if  the  testator  bequeath  only  the  sum  doe  on 

the  mortgage,  an  action  for  it  cannot  be  maintained  by  the  legatee ;  for  the 

covenant  for  payment  of  the  money  is  a  personal  covenant,  of  which  the  exe-, 

Ijegatee  ceamot   cutor  alofi«  can  take  advantage.    This  was  decided  in  the  recent  caseofCas- 

take  adtmUage  /^^^^  ^^  j^^^^  ^  y  B  Moore,  164.    S.  C  8  Taunt.  227,  where  a  mortgagee  for 

payment  </  jho-  ^  ^^™^  ^^  ^^^^  years  made,  his  will,  and  thereby,  after  reciting  the  mdentare 

M^«  of  mortgage,  gave  and  bequeathed  to  the  plaintiff  the  sum  of  money  doe  and 

owing  to  him  (the  said  testator)  from  the  defendant,  who  was  the  mortgagor, 
by  virtue  of  the  proviso  contained  in  the  said  indenture,  and  appointed  one 
W.  Canham  and  the  plaintiff  executors.  John  Canham,  the  legatee  and  plain- 
tiff, brought  an  action,  in  his  own  name  against  the  defendant  for  the  money 
doe  on  the  mortgage,  after  having  obtained  an  express  assetit  to  the  bequest  by 
his  co-executor,  which  was  fully  proved.  The  day  appointed  for  payment  of 
the  money  in  the  mortgage  proviso,  had  elapsed  without  payment,  in  the  tes- 
tator's life-time.  The  court  of  Common  Pleas  was  of  opinion^  that  the  plaia- 
tiff  had  no  cause  of  action :  the  only  question  was,  whether  he  could  avail 
himself  under  the  circumstances  disclosed  by  his  declaration.  This  depended 
entirely  on  the  construction  of  the  covenant  made  between  the  defendant  and 
the  teststor.  It  was  quite  clear  that  a  personal  covenant  could  not  be  assigned. 
It  had  been  urged,  that  as  tlie  testator  died  possessed  of  the  remainder  of  a 
mortgage  term  of  1000  years,  that  the  plaintiff  might  sue  as  his  assignee ;  bat 
the  court  thought  there  was  no  ground  for  saying  he  could  do  so ;  for  on  iiif 
death  the  remainder  of  the  term  vested  in  the  plaintiff  and  his  co-executor. 
The  sum  only,  which  was  due  to  the  testator  from  the  defendant  on  the  mort- 
gage deed,  was  bequeathed  by  the  former  to  the  plaintiff,  no  other  interest 
being  transferred.  This  therefore  was  merely  a  personal  covenant,  of  whicb 
Amgnee  can      the  executors  alone  could  take  advantage.    The  Anonymmu  caec  in  Godbolt, 

tdce  advaiUage  p^  ^^^  ^^  particularly  applicable  to  shew  that  this  was  a  collateral  covenant 

of  covemtjtt  for 

breaches  in  Am    ^^  ^^  *^^^  been  well  observed,  that  the  covenant  was.  broken  in  the  life-time 

OKTa  time  only,    of  the  testator;  and  the  case  of  Lewes  v.  Ridge,  Cro.  Eliz.  8S3,  detennined 

that  an  assignee  could  not  maintain  an  action  on  a  breach  of  covenant  befvn  Ati 
own  time.  The  court  was  therefore  of  opinion,  tliat  this  action  ought  to  bare 
been  brought  in  tlie  name  of  both  executors,  by  whom  alone  it  could  have 
been  maintained.. 

Devise  of  mart'  As  to  mortgages  for  years,  it  may  be  remarked,  that  if  the  money  only  be 
*  given  to  the  legatee,  tlirn  over  and  beyond  the  executors'  assent  to  the  legKjt 
ap  assignment  of  the  legal  estate  of  the  mortgage  term  should  be  procnred 
from  the  cxecntor,  to  complete  the  title  of  the  legatee. ,  But  if  the  testator 
make  a  specific  bequest  of  the  term  to  the  person  to  whom  he  bequeaths  the 
mortgage  debt,  then  the  assent  of  the  executor  to  the  whole  bequest  will  be 
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landsi  as  well  as  the  money  secured  thereby,  would  pass;  for 
such  a  derise  to  persons  constituted  executors,  who,  without  it, 
would  be  entitled  to  receive  the  money  due  on  the  mortgages, 
a|id  apply  it  as  directed,  implies  the  intent  of  investing  the 
devise,  with  the  legal  estate  in  the  securities,  as  .expedient  for. 


sufficient*     The  legatee  can   then  recover  his  money  in    equity.    In  trans- 

ferring  or  paying  off  the  mortgage,  it  will  be  always  prndent,  especially  in 

recent  transactions,  to  make  the  execntor  an  assigning  party,  not  only  for  tiie 

purpose  of  recording  his  assent  to  the.  bequest,  but  also  to  embrace  any  legal 

estate  which  doubts  may  suggest  is  remaining  in  him  through  the  supposed 

inefficient  language  of  the  will. 

In  the  close  of  this  note  it  may  not  be  amiss  to  notice,  that  general  words  .s^^j^  mini' 

in  an  English  will  will  not  pass  a  mortgage  of  lands  in  Scotland ;  and  though-  gage  not  de- 

the  will  direct  the  Scotch  mortgage  to  be  taken  as  personal  property,  yet  ^llfctwi?'  U^ 

that  direction  will  not  be  of  any  avail.    In  JohmsionM  v.  Bakery  4  Madd.  Rep.  descends  to  kehr 

474,  n.  (a),  C.  J.  being  entitled  to  a  moiety  of  ibfiOOL^  secured  by  an  herit-  oilawo/  mort- 

able  bond  of  certain  lands  in  Scotland,  being  in  fact  a  Scotch  mortgage,  by  ^^ 

his  will  dated  lOth  April,  1811,  gave  and  bequeathed  unto  trustees,  their  heirs, 

executors,  and  administrators,  all  and  singular  his  real  and  personal  estates, 

of  what  kind  soever  in  Great  Britain,  America,  or  elsewhere,  upon,  the  trusts 

therein  mentioned.    And  the  testator  by  his  will  directed,  that  all  his  property 

and  securities  for  money  in  Scotland  should  be  considered  as  personal  estate, 

and  pass  to  liis  trustees,  as  far  as  he  could ,  by  his  will  a£fect  the  same,  as  if 

tbe  same  had  been  his  personal  estate  in  England ;  and  that  all  his  estate  and 

interest  tlierein,  of  what  nature  or  kind  soever,  should  pass  to  and  vest  in 

his  said  trustees,   their  heirs,  executors,  administrators,  and  assigns.    The 

Lord  Advocate  of  Scotland,  to  whom  the  matter  was  referred  by  the  Master       «.   mj^  ^ 

of  the  Rolls,  stated  his  opinion  to  be,  that  the  will  was  ineffectual  for  con-        '-  -■  • 

veying  the  heritable  debt  in  question^;  but  that  the  same  did,  on  the  death 

of  the  said  testator,  legally  descend  to  his  eldest  son  and  heir  at  law.    And 

Sir  W.  Grant,  M.  R.  decreed  accordingly.    In  another  case,  (BuecUugk  v.   But  English 

Hoarey  4  Madd.  Rep.  467)  heritable  bonds  (togetlier  with  English  bonds  and  mortgage  being 
L  ^.,  ^.  .V.  1         r  4.        guienaseoUa" 

mortgages,  by  way  of  collateral  security)  were  given  on  a  loan  ot  money  to  a  |^^  gecurity 

domiciled  Englishman,  who  made  his  will,  disposing  of  his  property  in  general  general  worde 
terms.    It  was  held,  that  this  will  effectually  passed  the  money  due  on  such  ^^^\^^ 
securities ;  and  that  the  heir  at  law  of  the  testator  had  no  claim  in  respect  of  ^^  ^ ^  Scvtck 
the  heritable  bonds.    The  Vice-Chancellor,  Sir  John  Leach,  observing,  that  mortgage. 
in  Johnetone  v.  Baker  the  heritable  bond  was  the  only  security  given,  and  could 
nf>t  pass  by  the  English  will.    Where  however  there  were  several  securities 
for  the  same  debt,  an  assignment  or  gift  by  the  creditor  of  one  security  was 
an  assignment  or  gift  of  the  debt ;  and  neither  the  creditor  nor  his  represen- 
tatives would  be  permitted  to  set  up  the  other  securities  for.  the  purpose 
of  defeating  that  assignment  or  gift.    It  followed,  therefore,  that  as  to  the 
securities  not  given  by  the  will,  the  heir  of  the  testator  was  a.  trustee  for 
tbc  legatee. 
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and  fiubservient  to>  the  execution  of  the  tnuti  of  the  exe^ 
cutorship  (l)  (o). 

After  decree  of  But  after  a  decree  for  foreclosure  ftM(0)y  and  ifortiarii 
^^My  freehold  ^^^  ^^^ch  decree  is  made  absolute,  mortgaged  estates  wiD  pasB 
9au^mortMre8  ^^  ^^^ds  in  a  subsequent  will  applicable  to  a  devise  of  real 
w/pe.  property.    G.  being  indebted  to  H.,  his  brother,  640/.  («),  de- 

vised to  him  a  mortgage  of  693/.,  of  which  he  had  gotten  « 
decree  of  foreclosure,  but  before  the  account  was  taken,  or 
the  mortgagor  absolutely  foreclosed,  in  these  words,  ''And  to 
my  brother  and  his  heirs,  my  other  freehold  estate  in  Fever- 
sham."  Et  per  curiam,  the  lands  in  mortgage,  being  devised 
as  real  estate,  shall  be  considered  as  such  between  the  devisor 
and  devisee  (p). 

(0  Vide  Ex  parte  Sergieeny  4  Ves.  to  Uie  contrary  on  or  before  «  day 

147.  appoioted  by  tbe  ooart ;  and  bcftie 

(20  [Tfaat  is,  after  a  decree,  declar-  tbe  arrival  of  tiiat  day.-^ftf.] 
ing  that  the    mortgagor  shall  stand         (m)  Gmmt  v.  £«er«,  M osely,  96k 
foreclosed,  (mtt)  umieu  he  shews  cause 


Concurrence  qf      (O)  la  a  case  of  tiiis  kind,  the  concanreDce  of  the  heir  at  law,  if  it  eaa 
heir  advised.       j^  obtained,  should  never  be  dispensed  with ;  and,  in  donbtfal  cases,  itiaty 

be  laid  down  as  a  general  mle,  that  a  cenveyance  should  be  taken  from  bolli 
the  devisee  and  heir,  in  order  that  the  parcfaaser  may  have  a  title  f ascisfM 
eta  data. 
Lands  will  pass  (P)  When  a  mortgage  has  been  foreclosed,  or  the  equity  of  redeflq>ti«ii 
vtM^^fore-  '^^"^^  ^  ^^  mortgagee,  his  tide  relates  no  longer  to  the  money  bat  to  tbe 
elosurey  if  sq  te<^*  The  estate  becomes  vested  in  the  mortgagee  absolutely ;  and  tfaovgii 
intgaded^  he  may,  through  mistake,  continue  to  treat  the  property  as  still  in  mor^ife^ 

^^1a  mortgage,  yet  the  equity  of  redemption  will  not  be  revived ;  and  If  an  intentioB  to 

include  the  lands  in  the  devise  can  be  dearly  collected  from  the  language  of 
r  4@4  1  ^^  ^'^y  the  laads  will  pass,  provided  the  vrill  be  executed  fw  the  devise  of 
reid  estate,  and  be  made  or  republished  after  the  decree  of  foreclosore  htf 
been  prooomiced.  A  modem  case  has  carried  this  doctrine  to  a  cousldenUe 
length.  By  a  will  dated  151ii  of  March,  1798,  and  attested  by  three  widieises, 
the  testator  (having  in  1795  obtuned  a  decree  of  foreclosure  of  a  mortgs|e 
made  to  him  in  fee  oi  estates  in  Lancashire)  made  tbe  following  disposttioo  :-' 
*'  I  now  proceed  to  will  and  bequeath  aU  the  property  I  may  die  possessed  of) 
afVer  paying  my  legal  debts  and  funeral  ezpences,  as  follows  (viz.  I  will  ssd 
bequeath  to  Harriet  my  wife,  for  her  natural  life,  tbe  interest  or  proceeds 
of  certain  farms  in  the  county  of  Lancaster,  mortgaged  to  me  for  t500L»  ^ 
documents  whereof  are  now  in  tbe  possession  of  A.  B. ;  and  I  hereby  dedsie 
it  to  be  my  will  tliat  the  bequests  aforesaid  shall,  after  the  decease  eim^^ 
wife,  be  disposed  of  in  manner  following ;  to  my  danghtor  Harriet,  onc-tliini 
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If  a  devise   he^  made   of  landji  mortgaged  (n),  no  decree  ^^^^^^' 

cfSMTtt  Vtttiy 
(r)  Hoio  ▼.  Vigunty  1  Ch.  Rep.  SS^  ante,  p,  409*  to  suii$. 


^art  of  my  properity  in  the  Eoglub  fandi ;  item,  cne-ikird  part  of  the  am  rf 

tS/ML  prmeipait  numey^  dUposed  rf  jn  mortgngt  rffarwu  as  qfongaid;*'  and  the 

renaiolag  two-thirds  to  oilier  children.    Upon  a  question  from  the  eoart  it    . 

was  admitted,  that  tiie  subject  of  the  beqaest  was  only  the  sam  of  85002., 

anloeot  to  which  the  estate  descended  to  the  heir.    The  will  had  not  been 

proved ;  bat  the  Master  of  the  Rolls  teid,  he  wonld  give  his  judgment,  np- 

paring  U  Miif  axecaitd.    On  a  sobseqaent  day  his  Honor  remaifced,  that  If 

iha  wiU  wan  proper^  exeaaiedy  he  was  of  opmion  the  lands  in  qnestion  passed 

•by  it«    The  mortgage  which  the  testator  bad  originally  npoo  the  estate  beiog 

foreclosed,  the  estate  became  absolutely  his ;  and  in  strictness,  at  the  date 

4if  the  wfU,  there  was  no  estate  mortgaged  to  htm,  nor  any  money  doe  to  him 

<m  mortgage.    The  mortgage  being  extinct,  the  land  was  his  own.    The  tes- 

jtator  seemed,  however,  not  4o  have  very  well  undentood  the  effect  of  a  Ibre- 

dosnre,  and  stiD  contioQed  to  describe  as  a  mortgage  tlie  interest  he  bad.  • 

If  bis  interest  had  been  really  such,  the  Master  of  the  Rolls  eontinned,  BaqmH  if  m^ 

there  was  no  doubt  bnt  that  a  gift  if  the  momey  would  haw  earriad  kU  uUereat  ^  ^^  *^ 

carftf  tntatftt 
sn  ike  land  mpon  wMch  it  wot  eecured,    [As  to  this,  see  ante,  p.  967,  n»  (L).]  ^  y^  under 

The  question  was,  what  he  meant  to  comprehend  in  the  description ;  whether  cirewiutaHeeM* 
only  the  money  originally  lent  on  mortgage,  or  all  the  interest,  whidiattbe  TIq  ^"'^  ' 
4ate  of  the  will  be  had  in  him,  and  which  had  been  acqoired  in  conseqnenee 
of  that  mortgage.  The  will  was  througbont  veiy  inaccurate.  The  devise  of 
a  life  interest  to  his  wife  was  expressed  in  one  way ;  that  of  the  remainder  to 
the  children  in  another.  The  first  seemed  to  import  the  interest  in  the  land; 
the  otiher  the  interest  in  the  money ;  yet  it  was  evident  that  in  both  instances 
he  meant  to  speak  of  precisely  the  same  subject.  The  devise  to  his  wife  was 
thus  expressed,  **  Item,  for  her  natural  life  the  interest  or  proceeds  of  certain 
fimns  in  the  county  of  Lancaster,  mortgaged  to  me  for  f  500i."  That  nn- 
donbtedly  gave  her  a  right  to  the  produce  of  those  farms ;  she  became  tenant 
for  life  by  the  devise.  Aflerwards  he  stated  his  intention,  that  the  children 
should  enjoy  after  her  decease,  apportionfaig  among  them  all  Ihe  behests 
aforesaid ;  but  in  that  apportionment  he  changed  the  phtnseology  t  instead  of 
giving  as  be  had  given  to  bis  wife  the  &rms  mortgaged  to  him,  he  gave  *^  the 
sum  of  t5002.  principal  money,  disposed  of  in  mortgage  of  farms  as  aforesaid." 
This  seemed  to  his  Honor  not  to  have  been  a  difference  of  intention,  but  to 
proceed  from  the  general  inaccoracy  apparent  thronghoot  the  will,  and  that 
sort  of  doubt  which  appeared  to  have  pervaded  his  mind  with  regard  to  the 
nature  of  his  interest  ui  the  subject;  speaking  of  it  sometimes  as  money, 
sometimes  as  land,  sometimes  of  the  farms  as  representing  the  money,  some- 
times of  tlie  money  as  representing  the  farms.  The  question  was,  whether  J%oagh  wufrt- 
he  meant  to  separate  the  money  from  the  land,  or  to  give  all  his  interest,  goge/oreeknedm 
whether  land  or  money,  to  the  same  person.  The  latter  was  Sir  W.  Oiant's 
opinion ;  for  it  was  one  bequest ;  and  by  that  on  entire  disposition  of  the  pro- 
perty ;  the  testator  never  intending  to  give  the  money  as  a  charge  on  the  land, 
i|ad  to  leave  the  Umj  undisposed  of,  u  it  would  be  if  his  intention  was  not 
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to  redeem^  or  be  foreclosed/  can*  be  made  against  the  heir 


by  these  devises  to  give  tiU  the  interest  he  had  In  the  lands.  Conseqaenlly, 
if  the  wiU  ireu  duly  executed^  Sir  W.  Grant  held,  that  all  the  testator's  interest, 
in  tlie  kinds  in  question,  passed  ta  bis  three  daughters  the  devisees.  SStber" 
sekOdt  V.  Sckioit,  3  Vea.  Sc  Bea.  49. 
LmI  and  next  In  the  preceding  case,  tl»e  decree  ef  foreclosure  was  nrade  three  years 
gnithed,     '        preTioasly  to  the  date  of  the  will.    If  it  had  been  made  subsequently  to  the 

will,  and  the  will  had  not  been  republished,  a  different  dedsion  wonld  have 
ensued;  as  in  the  following  case,  before  Sir  John  Leach,  Vice-Chaiicellor,' 
involving  precisely  the  same  circumstances  as  that  of  SUbenckUii  v.  Sckioitj 
ubi  supra,  excepting  that  the  will  was  made  nearly  two  years  before  Ibe  final 
decree  of  foreclosure.  Aji  ingenious  line  of  argument  was  parsoed  in  the 
case  before  the  Vice-Cbancellor,  in  analogy  to  the  technical  doctrine  of  relap 
tion  at  law^  but  it  did  not  prevail.  Sir  W.  Grant's  decision  in  SUheruMUt 
v^  Sekwtt  was  wholly  overlooked ;  ^ot  liowcver  that  it  was  absolutely  neces- 
sary to  have  been  cited,  yet  it  bore  materially  on  the  point  before  the  conrt, 
»  which  was  to  tlie  following  effect  :-^ 

4fier,/or€ekf^  A  testator  being  in  possession,  as  mortgagee,  of  two  estates  in  the  isbod 
dS^bU^L^^*  of  Jamaica,  called  BiMi»j>toa and  Bryoa,  filed  a  bill  in  the  English  court  of 
mortgage  un-  .    Chancery  against  the  mortgagors,  for  a  foreclosure  of  the  mortgage.    By  a 

i^y^Jfere'  decree  dated  6tb  July,  1805,  it  was  ordered,  that  the  Master  should  take  an 
fubluuid* 

account  of  the  principal,  interest,  and  costs ;  and  that  upon  payment  of  the 

same  by  the  mortgagors  on  a  day  to  be  named  by  the  Master,  the  mortgagee 
should  re-convey,  &c. ;  or  in  default  the  mortgagors  should  be  foreclosed. 
The  Master  named  the  31  s^  January,  1807,  for  the  payment  of  the  money, 
which  not  being  then  paid,  a  final  decree,  dated  5th  February,  1807,  was 
made,  declaring  the  •  mortgage  foreclosed,  and  the  mortgagors  absolutely  de- 
barred of  all  right,  title,  interest,  and  equity  of  redemption,  of,  in,  and  to 
the  said  mortgaged  premises  accordingly.    The  testator,  by  his  will  dated 
14tb  December,  1805,  devised  to  certain  trustees  therein  mentioned^  all  his 
plantation,  lands,  and  tenements,  whether  freehold  or  leasehold,  situate  in  the 
island  of  Jamaica,  and  all  other  his  real  estate  and  chatteb  real  in  tlie  said 
island,   to   hold  the  same  unto  and  to  .  the  use  of  the  said  trustees,  their 
heirs,'&c.  npon  the  trusts  thereinafter  mentioned.    And  the  said  testator  de- 
vised to  his  said  trustees,  thdr  heirs,  &c.  all  the  estates,  which  at  the  tiow 
of  his  decease  should  be  vested  in  him  upon  any  trusts,  or  by  way  of  snort- 
gage,  of  which  he  had  power  to  dispose  by  that  his  will,  upon  the  trusts,  and 
subject  to  the  equity  of  redemption,  which  at  the  time  of  his  decease  slioakl 
be  subsisting  or  capable  of  taking  effect  therein  respectively ;  but  the  nM>ncy 
to  be  secured  on  such  mortgages  he  directed  to  be  considered  and  taken  as 
part  of  his  personal  estate.    The  testator  died  in  March,  1807,  on  his  passage 
to  England.    The  question  arising  on  this  will  was,  wiicther  the  estates  which  . 
the  testator  held  as  mortgagee,  at.  the  date  of  bis  will,  but  which  be  had  fore^ 
closed,  as  above  stated,  before  his  death,  passed  by  his  will,  or  descended' to 
his  heir  at  law.    In  support ^f  the  devise  it  was  contended,  that  the  final 
order  of  foreclosure  related  back .  to  tiie  decree  mst,  and  had  the  effect  of 
vesting  the  estate  from  the  time  of  the  decree  nut ;  and  that  Sdwffn  v.  SebpffUf. , 
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of  the  devisor,   but   only  against    the  mortgagor   and  his . 
heirs  (q). 


t  Burr.  1131,  ww  anabgoas,  where  it  was  held,  in  th«  caae  of  a  common 
recovery,  that  the  jiidgmeot  had  relation  to  the  retam.    On  the  other  hand 
It  was  argved,  that  the  foreclosure  did  not  operate  from  the  time  of  the  first 
flecree;  Umi  decree  being  merely  interlocntory  and  prospective,  dependiiig 
apoD  the  €Oiiditioii  of  payment  or  non-payment  of  the  moitgage  money ;  for 
the  foreclosure  was  open  nntil  the  Sist  January,  isor,  the  period  fixed  hj  tfie 
Master  for  the  payment  of  the  mortgage  money,  and  onto  defanlt  of  payment 
«t  that  time,  and  the  final  order  on  tlie  5th  February,  1807,  the  testator  was 
mortgagee  only*    Upon  that  order  the  foreclosure  took  place,  and  the  testatdr 
acquired  a  new  estate,  which  he  had  not  at  the  date  of  his  will ;  and  that  the 
testator's  heir  at  law  therefore  took  the  estate,  the  will  not  having  been 
re-publuhed.    The  Vice-Chancellor  was  of  the  same  opinion.    His  Honor  Fortehmtre  nt$ 
said,  there  was  neither  authority  or  principle  for  stating  that  the  order  of  ^  demeU  ««- 
foreclosure  related  back  to  the  decree  for  the  account.    At  the  date  of  the  enmi. 
•will  the  Brampton  and  Bryan  estates  were  mortgages,  and  could  not  pass  by 
the  general  devise  of  all  lands  in  strict  settlement,  beeaase  the  testator  having 
no  power  to  fetter  these  estates  with  a  strict  settlement,  it  was  not  to  be 
Intended  that  he  meant  to  do  it    A  testator  might,  if  he  pleased,  give  by  his 
will  all  his  interest  fai  mortgages  to  which  he  might  be  entitled  at  the  time  of 
lits  death,  because  a  mortgage  was  in  substance  a  chattel  interest.  -At  the      [  ^SG  J 
time  of  the  testator's  deatb^  in  the  present  case,  the  Brampton  and  Bryan 
estates  were  not  mortgages  for  chattel  interests ;  they  had  become  the  fee* 
simple  estates  of  the  testator,  by  the  order  of  foreclosure  of  the  3th  February, 
1807,  and  conld  not  pass  by  any  antecedent  will.  TkompwH  v.  Grant,  4  Madd. 
•Kep.  4S8.    It  may  be  proper  to  add,  that  a  conveyance  of  the  equity  of  re-   Af^tr  ewmtey- 
demption  to  the  mortgagee  operates  as  a  foreclosure  with  reference  to  a  vriU  ^1^'L.fS!!/ 
made  prior  to  the  conveyance.    If,  therefore,  A«  makes  a  mortgage  to  B.  In  will  tmui  be  re- 
fee  in  1808,  and  in  1810  B.  by  will  devises  all  his  lands,  &c.  in  snch  general  Jw^^tsM. 
terms  as  to  include  the  money  due  on  the  mortgage  and  the  legal  estate 
■also,  and  then  in  18 1»  purchases  the  equity  of  redemption,  and  dies  in  1815, 
withoat  re-pnblishing  his  will,  it  is  clear  the  legal  estate  will  devolve  on  his 
heir  at  law,  and  not  on  his  devisee.    See  also  Patch,  Mortg.  140,  and  Coote, 
Mortg.  588,  who  states  a  deduction  from  this  position  less  succinctly  and 
perspicuously  than  is  usual  with  him, 

(Q)  There  Is  some  obscurity  in  this  passage.    The  principle  to  be  collected  Mortgage  nfrt* 
from  the  case  quoted  is,  that  if  the  devisee  of  a  mortgage  of  a  dry  reveril<»n  ^^^I^I^^J!^, 
prefer  his  bill  against  the  heir  of  the  mortgagor  to  foreclose,  it  will  be  decreed   My,  or  befc 
that  the  heir  of  the  mortgagor  shall  pay  the  mortgage  money  with  damages,  ^oeed* 
or  the  lands  will  be  decreed  to  the  plaintiff  to  be  sold  for  satisfaction  of  his 
•4ebt.    As  to  the  necessary  parties  to  bills  to  redeem,  see  ante,  f  69 '  and  4bS ; 
and  as  to  bills  for  foreclosure,  post,  Ch.  XXI.  **  Foreclosure."    In  the  Index 
to  the  4th  edition,  titie ''  Decree,"  are  the  following  words :  "  Decree  to 
redeem  or  be  foreclosed,  not  made  against  the  heir  of  a  devisor  of  lands 
'mortgaged,  but  only  against  the  mortgagor  and  his  heirs,  557.''    This  is  a 
more  perspicuous  reading  than  the  paragraph  in  the  text,  but  the  page  referred 
to  contains  no  Mich  point.    The  figures  557  were  probably'  a  mistake  for  45S. 
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between  two  and  three  years  after  the  making  of  the  statute 
of  frauds)  whether,  if  a  mortgagee  had  devised  the  mortgaged 
lands  by  will  inwriting,  but  not  attested  according  to  tbat 
statute  (and  the  will  had  been  proved  in  the  Ecclesiastical 
Court)  the  devisee  or  the  executor  should  have  the  land  or 
money,  when  clearly  the  devisor  meant  the  executor  shouM 
not  have  it  ?  The  answer  to  which  question  seems  to  me,  to 
•depend  upOn  the  solution  of  another,  namely,  whether  a 
devise  by  a  mortgagee  of  lands,  mortgaged  to  him,  be  within 
the  fifth  section  of  the  tstatute  of  frauds  (r)?  For  if  it  be  ^ 
intention  of  the  devisor,  however  strongly  expressed,  wfll  not 
aflfect  the  property  devised,  or  interrupt  it  in  its  course  from 
the  testator  to  those,  to  whom,  by  the  designation  of  the  law, 
it  would  have  passed,  had  no  such  will  been  made  or  intention 
expressed :  unless  the  circumstances  required  thereby  (among 
which  is  that  of  being  signed  by  the  party  devising,  or  some 
other  in  his  presence  and  by  his  direction,  and  subscribed  in 
his  presence  by  three  or  more  witnesses),  had  been  actually 
complied  with. 

No  exfrem  a«-      I  have  not,  in  the  course  of  my  researches  upon  this  sub- 

ject,  met  with  any  case  expressly  determined  upon  this  point; 
the  reason,  of  which  I  apprehend  to  be,  that  it  has  been 
universally  held  to  be  out  of  the  statute,  the  words  of  which 
are,  that  ^^  all  devises  of  lands  and  tenements  shall  be  in 
writing,"  &c.  {s) :  which  words,  being  confined  to  real  property 
only,  clearly  exclude  mortgages.  For,  as  the  words  landSf 
tenements^  and  hereditaments ^  in  a  devise,  have  been  de- 
termined not  to  include  mortgages  (^),  if  there  was  any  other 
subject  in  the  wUl  upon  which  they  would  operate,  because 
those  words  are  applicable  to  real  property:  so,  they  must  be 
held  to  exclude  mortgages,  when  made  use  of  in  a  statute; 
the  intent  of  which  is,  to  restrain  the  disposition  of  real  pro- 
perty by  devise,  unless  the  circumstances  thereby  required, 
are  complied  with. 

(r)  EdU^wM  V.  Streaks,  1  Show,  89.  («)  2  Burr.  978.  [ante,  144,  in  nrik, 

Carth.79.  81.    3  Mod.  260.    Lee  v.  — jEJ.] 

■Libbf  1  Show.   68.   88.    Carth.  35.-^  {t)  Strode  v.  Russell,  sopra,  41t 

[These  casea  are  not  moch  in  point.  [£t  vide  S.  P.  in  CasUHmu  v.  Scsff^t 

— £d.]  ante,  «87,  8.— £</.] 
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And,  althouffh  I  have  found  no  case  expressly  determined  M&rigQge  on 

*    .  ®  "^       ,  .-     foreclosure  «m- 

upon  this  particular  point,  yet  it  is  a  conclusion  necessanly  $idered  a$  a 
resulting  from  the   second  resolution  of  the  court  in  the  last-  *^  ^^^ 
mentioned  case,  viz,  that  although  the  testator,  after  making 
his  will,  foreclosed  the  mortgages  («),  or  obtained  a  release 
of  the  equity  of  redemption,  yet  they  would  not  pass  by  the 
words  lands,  tenements,  and  hereditaments,  contained  therein, 
but  would  go  to  the  heir  at  law ;  the  reason  of  which  resolution      [  429  ] 
is  plainly,   that  they  are  in  the  nature  of  new  purchases, 
which  the  testator  had  not,  at  the  time  of  the  making  his 
will :    and,    therefore,  by  law,  could  not  pass  thereby,  how- 
ever strong  the  intention  of  the  testator  might  be,  that  they 
should  (t;. 

(m)  Strode  t.  RusaeU,  sopra,  412.    [£/  vide  S.  P.  in  Casltome  v.  Scur/e,  ante, 
fir,  8.— Ed.] 


(T)  The  books  present  us  with  conflicting  statements  on  this  doctrine.   Thus,  Boolt$  at  ra- 
in the  preceding  page,  the  learned  author  submits  it  as  his  opinion,  that  mort-  Himc«, 
gages  are  not  within  that  section  of  the  statute  of  frauds,  which  requires  all 
devises  of  la»d§  and  tenements  to  l>e  in  writing,  and  ^  attested  by  three  or  font 
witnesses  at  the  least  j"  for  that  mortgages  iiave  been  universally  held  to  be 
out  of  the  statute.    On  the  contrary,  Mr.  Cruise  remarks,  in  the  6th  vol.  of 
his  Digest,  p.  87,  -that  an  estate  in  mortgage,  though  only  held  as  a  pledge 
for  securing  the  re-payment  of  money  borrowed,  can  only  be  devised  by  a 
will  executed  according  to  the  statute  of  frauds ;  and  that  the  same  rule 
applies  to  an  equity  of  redemptton,  which  is  considered  as  real  estate,  and 
similar  to  a  trust. 

The  distfaiction  seems  to  be  this :— In   equitable  construction,  mortgages  Devise  <tf  mort* 

are  not  within  the  fifth  section  of  the  statute  of  frauds ;  for  the  interest  of  W *  ^•*  ^V^jfV 

ond  Qm  low  iiis* 
the  mortgagee  ^  being  regarded  in  courts  of  equity  as  entirely  personal,  al-  tingmsKed* 

though  tlie  mortgage  be  in  fee,  a  will  unattested  is  there  considered  as  capable 

of  passing  the  beneticial  right  to  the  land.    On  the  other  hand,  courts  of  law 

make  no  distinction  between  legal  and  equitable  or  beneficial  interests,  but 

view  the  person  who  has  the  legal  estate  as  entiUed  to  the  land.    Consequently, 

if  the  mortgaged  estate  be  supposed  to  pass  to  the  devisee,  the  testator  will 

then  have  devised,  **  lands  Md  tenement^'  by  his  will,  which  must  therefore, 

to  make  it  available  in  a  court  of  law,  be  attested  by  three  or  four  witnesses 

according  to  the  requisitions  of  the  statute.    In  equitable  coutemplatioui  the 

estate  in  the  land  remains  in  the  mortgagor ;  while  in  respect  to  the  interest 

of  the  mortgagee,  tiie  land  takes  the  character  of  personalty,  as  following 

the  nature  of  the  debt  to  which  it  is  a  collateral  security ;  so  that,  as  it  is 

said  above,  if  a  mortgagee,  after  making  his  will,  foreclose  the  mortgage  or 

obtain  a  release  of  the  equity  of  redemption,  the  mortgaged  lands  will  not 

pass  mclusively  under  the  general  words  **  Umds,  tenements,  and  hereditaments,* 

contained  in  Uie  will,  but  will  go  as  an  acquisition  or  purchase  acquired  sob* 

Vol.  I.  P  P 
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iequently  to  the  wiU,  to  the  teeUtor'j  heir  nt  law.  Vide,  in  luldUion  U  the 
cues  lastly  cited  in  the  text  for  this  position,  Caab&rne  ▼.  Semfe^  1  Atk.  605. 
Devise  of  nwrt'  In  consideration  of  equity,  therefore,  mortgages  do  not  seem,  as  it  regards 
ga^e,  in  equity  ^^  beneficial  interest,  to  be  witiiin  the  words  "  hmdt  and  ienemaiU  ;*'  nor  ts 
within^  etatute  ^  general  rule,  we  have  seen,  wUl  such  interests  pass  by  a  devise  of  lands, 
9f  Frmd§,,         tenements,  and  hereditaments.     If  a  mortgagee  by  his  will  exprenly  derbe 

the  mortgaged  lands,  or  make  a  general  devise  of  his  lands,  bSiving  only 
mortgaged  lands,  it  should  seem  that  the  interest  in  the  money  will  be  thereby 
carried  to  the  devisee ;  and  the  right  in  equity  to  the  lands,  whatever  tbat 
right  may  be,  will  as  a  pledge  accompany  the  bequest  of  the  money,  althoagk 
the  will  may  not  be  attested  by  any  witnesses.  But  the  legal  estate  will,  it  ii 
conceived,  descend  to  the  heir  at  law  of  the  testator,  for  want  of  a  due  ex- 
ffetr  at  law  ecution  of  the  will.  The  devisee  may,  however,  use  the  name  of  the  heir  in 
tntttee  far  de-    n  court  of  law  or  equity,  to  compel   payment  of  the  money  or  make  the 

pledged  estate  his  own  by  foreclosure ;  thus,  converting  the  heir  into  a 


trustee,,  from  whom  the  legal  estate  can  be  procured  at  any  time  by  bill  ia 

equity.    See  the  observations  of  the  Master  of  the  Rolls,  in  Atiomejf-GtMinI 

V.  Hfeyrick,  quoted  in  the  text,   ante,   p.  140,  where  the  distinction  abofe 

alluded  to  is  accurately  detioed. 

Whether  Umds  .  In  Misrttn  v.  Mowlin  (cited  ante,  144  and  ^66,  notes  (X>  and  (L\  one  Henrj 

wiUpastaqwf'  Weston  being  in  possession  of  a  parcel  of  copyhold  lands  called  Newclase,  as 

tion.  '    nioi'^K^g^^y   devised  all  his  lands,  tenements,  and  hereditaments,  to  his  son 

in  tail  ;  and  bequeathed  all  his  personal  estate  to  his  sou  likewise,  and  made 
him  executor.  The  question  arose,  ^vhether  the  land  called  Xewclage  passed 
to  the  son  under  this  general  description.  Lord  Mansfield  said,  if  it  nppeared 
that  the  testator  really  meant  an[]  intended  to  devise  this  close  as  land,  it 
[  430  ]  would  then  be  a  devise  of  land,  the  mortgage  being  forfeited  at  law,  and  the 
estate  in  the  land  become  absolute.  But  if  it  appesured  that  the  teitator 
meant  and  intended  it  as  a  beqncst  of  money  only,  then  it  would  be  considered 
in  a  court  of  equity  as  a  specific  bequest  of  the  monty.  After  expressing  his 
opinion,  that  the  testator  all  along  meant  to  dispose  of  the  mortgage  in  ques- 
tion as  personal  estate,  he  proceeds,  as  in  note  (X),  p.  144,  ante,  '*  A  mort- 
gage is  a  charge,  &c."  stating  that  a  devise  of  it  will  pass  tlie  land  to  every' 
purpose,  and  that,  by  a  will  not  made  and  executed  with  the  solemnities  re- 
quired by  the  statute  of  frauds.  Now,  this,  it  is  apprehended,  must  be 
understood  as  referring  to  the  equitable  operation  of  the  will,  and  not  to 
its  effect  at  law,  for  Lord  Mansfield  had  clearly  in  view  an  equitable  prin- 
ciple, and  such  as  subsequent  judges  at  law  have  never  admitted.  The  will 
was  of  copyhold  lands,  and  consequently  in  itself  not  vrithin  the  statute  as  to 
the  requbition  of  witnesses.  Nothing,  therefore,  can  be  inferred  from  the 
circumstances  of  the  case.  If  Lord  Mansfield  had  decided  that  the  land  did 
pass  to  the  son  in  tail  under  the  will,  the  statute  of  frauds  conld  not  have 
been  objected  to  the  decision,  since  that  statute  did  not  require  a  will  of 
copyholds  to  be  executed  by  three  witnesses,  and  it  does  not  appear  on  the 
report,  how  many  witnesses  attested  tlie  execution  of  the  vrill  in  Mariia  v. 
MowUh, 
Dieium  of  Sir      In  the  lately  decided  case  of  Silberschildt  v.  Sehioit,  cited  fully,  p.  4f4,  ante, 

lu'end^L^P'  "•  ^**^'  ^''  ^'  ^"^''  ^*  ^'  ^^*  ^^  opinion,  that  a  gift  of  money  secured  on 
proved,  mortgage  before  foreclosure,  would  carry  tlie  interest  of  the  mortgagee  is 

the  land  upon  which  that  money  was  secnred.     Hence,  it  may  be  inferred, 
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flMt  since  money  may  be  bequeafhed  by  an  unattested  will,  land  in  mort^c 
may  also  be  devised  by  a  will  executed  otherwise  than  by  the  statute  of  frauds- 
Witfaont  doobty  soch  a  will  would  pass  the  whole  equitable  and  beneficial 
interest  of  the  mortgagee  both  In  the  land  and  in  the  money  to  the  devisee, 
leaving  however,  the  legal  estate  to  descend  to  the  heir  at  law  as  a  trustee 
for  the  devisee;  for  per  Lord  Hardwicke,  in  BrndentU  v.  Bwghiony  (2  Atk. 
Sf  9),  ^'  it  is  very  certain  no  devise  of  [the  legal  estate  In]  lands  can  be  made 
[in  equity]  but  with  soch  solemnity  accompanying  the- execution  of  it  as  \% 
directed  by  the  act ;  and  it  is  equally  clear,  where  a  sum  of  money  is  given 
originally  and  primarily  out  of  land,  a  will  with  that  charge  mi^st  he  equally 
eiecsted  with  the  same  solemnity,  because  it  is  considered  in  a  court  of  equity 
as  part  of  the  land,  since  it  can  only  be  raised  by  sale  or  disposition  of  part 
of  the  land ;  and  this  is  analogous  to  the  rule  of  law,  that  a  devise  of  rents 
and  profits  is  a  devise  of  the  land  itself."^  It  may  indeed  be  contended, 
that  this  doctrine  of  Lord  Hardwlcke  is  not  parallel  with  the  point  under 
consideration,  for  that  the  money  due  on  mortgage  is  not  primarily  and  ori- 
ginally chargeable  on  land,  inasmuch  as  the  personal  estate  is  the  uckiicw- 
ledged  primary  fund  for  payment  of  the  mortgage  money.  But  it  is  ob- 
servable,  that  in  the  case  before  Sir  W.  Grant,  it  was  ad«)iitted  by  the  parties, 
before  he  delivered  his  judgment,  that  the  legal  estate  io  the  lands  in  question 
descended  to  the  heir  at  law,  and  did  not  pass  by  the  will  though  the  will 
was  doly  attested.  8ir  W.  Grant,  however,  was  of  opinion,  that  the  legal 
estate  in  the  land  did  pass  by  the  will  to  the  devisee,  on  the  ground  that 
the  will  being  properly  executed  and  the  mortgage  foreclosed,  the  lands  weie  * 
M  much  the  testator's  property  as  any  other  part  of  his  estate,  and  that  a 
clear  intent  to  pass  the  lands  appeared  on  the  face  of  the  will.  If  the  will 
bad  not  been  duly  attested,  it  is  to  be  collected  from  the  report,  that  his 
Honor's  opinion  was,  that  oU  the  interest  of  the  /  mortgagee  would  not  haVe 
been  carried  to  the  devisee  by  words  which  by  implication  only  conld  be 
mede  to  embrace  them.  The  words  were  descriptive  of  property,  in  lieu  of 
which  the  testator  had  land  ;  and  it  was  held,  the  land  passed,  that  being  on 
the  whole  will  the  clear  intention  of  the  testator.  If,  then,  a  devise  in  lan- 
gnage  which  imports  a  bequest  of  the  money  only,  but  which  evidently 
p4>flili  to  the  entire  interest  of  the  testator  in  the  land,  will  not  after  fore^- 
cloture  pass  the  legal  estate  to  the  devisee,  unless  the  will  be  attested  par*- 
•nant  to  the  statute ;  why  should  the  same  words  before  foreclosure,  and  by  a 
wfll  infected  with  the  same  vice,  pass  the  legal  estate  to  the  devisee,  when 
the  testator  has  but  a  bare  legal  estate  in  the  land,  to  pass  which  an  express 
devise,  as  distinguished  from  an  implied  intention  to  devise,  is  required  ?  It 
may  be  said,  that  until  foreclosure  the  mortgage  is  but  a  mere  personal 
pledge ;  and,  therefore,  devisable  by  an  unattested  will,  like  any  other  per- 
ional  chattel,  llils  is  conceded  to  its  fullest  extent.  But  this  is  an  equitable 
interpretation  of  a  mortgage  transaction.  In  courts  of  law,  the  language  is 
▼ery  difierent.  The  judges  there  say,  the  mortgagee  has  the  legal  estate;  [  431  ]  * 
and  as  Lord  Hardwlcke  observes,  it  is  very  certain  that  such  legal  estate  can- 
not, by  any  circumvention,  be  devised  by  a  will  unaccompanied  with  the 
solemnities  required  by  the  statute. 

It  cannot  be  contended,  that  a  simple  bequest  of  mortgage  money  in  a  ^^^  '*  P^'* 
will  attested  by  no  witness,  will  transfer  to  the  legatee  to  the  legal  estate  in  „||cf|  ^^  ^J^y 

p  p  1^  utteited. 
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the  laad  too,  tfaongfa  such  a  beqaest  in  a  will  doty  attested  for  the  devite  of 

real  estate  will,  it  seems,  have  that  effect,  if  a  clear  intention  to  pass  the  legal 

estate  can  be  collected.    With  this  qaalification,  therefore,  it  b  submitted, 

the  general  expressions  of  Lord  ManifieM  and  Sir  W.  Grant  mnst  be  received^ 

for  clekT  it  is  that  the  latter  eicceUent  lawyer  never   conld  have-  meant  to. 

Inculcate  a  doctrine  so  repugnant  to  principle  as  th^  general  language  in  iStber". 

iehUa  v.  Stkidit  might  seem  to  imply^    When,  therefore,  he  is  made  to  sagr 

that  the  will  of  a  mortgagee,  disposing  of  the   money,   will  carry  all  tbe; 

iuterest  of  the  testator  in  the  land,  he  must  be  understood  to  allude  to  a  will 

properly  executed,  forwhh  that  qualification  he  both  commences,  punues' 

and  terminates  his  judgment;  and  it  is  worth  observing,  that  the  will  before 

him  was  so  executed  and  attested.    We  may  therefore  conclude,  that  when 

Sir  W^  Grant  says  a  gift  of  the  money  will  carry  all  the  mortgagee's  interest 

In  the  land,  he  must  be  understood  to  add,  provided,  and  only  prevlded,  the 

will  be  properly  executed  and  attested  ;  which  (by  the  way)  fairly  implies^. 

that,  if  the  will  be  not  properly  executed  and  attested,  the  legal  estate  in  the 

lands  will  not  pass  to  the  devisee. 

fnu  rf  mart-'       It  merely  remams  to  notice  on  this  heady  the  case  of  fVkitechurch  v.  WUtt' 

gagee,  wha  koM  ^j^ck,  9  Mod.  1<4,  which  decided  that  a  vUl  by  a  mortgagee,  for  a  term  of 

mtreluued  eoai- 

til  itf  Ttdemh    y^rsy  ^^  ^^  purchased  the  equity  of  redemption  and  revemioo  in  fee-simple, 

tiofHy  v&idfifnot  was  void  so  as  to  pass  the  lands,  because  it  was  not  attested  by  three  witnesses  $ 

aiiutedlryikrie  |,q|  j^  ^^s  insisted  at  the  bar,  that  it  was  good  to  pass  the  mortgage  term^ 

which  it  was  said^  was  a  term  in  gross  and  separated  from  the  inheritanee ; 

but  it  was  decreed,  that  it  was  a  term  which  attended  the  inheritance  by 

implication  of  law,   for  there  was  no  apparent  intention  that  the  testator 

designed  it  to  pass  as  a  separate  interest. 

Defsiu^f  morU      In  the  chapter  on  tlie  devise  of  mortgages,  mention  should  be  made  of  the 

^iS  ^^  ^^     case  of  Harrumi  Ex  parte,  S  Anstr.  836.  In  that  case,  a  mortgagee  devisedliii 

mrvtvor.  property  real  and  personal  to  three  trustees,  and  the  survivor  or  sorvivofacf 

them,  and  to  the  4et>f ,  exfguion,  and  o/dminUtraUr^t  rf  w§h  saretuer,  for  certaia 

trusts  (not,  however,  trusts  for  sale,  nor  any  which  by  necessary  implicatioa 

could  be  held  to  carry  a  fee  to  tlie  trustees).    The  fee  was  considered  as  haviog 

descended  upon  the  infant  heir  at  law  of  the  testator,  until  by  the  deaths  of  two 

of  the  trustees  the  contingent  remainder  In  fee  to  the  survivor  should  tike 

effect.  The  mortgagors  wishing  to  redeem,  petitioned  the  Court  of  Exchequer, 

v»ho  referred  it  to  the  Deputy  Remembrancer  to  Inquire  whether  the  infant 

was  a  mortgagee  within  the  meaning  of  the  statute  of  Anne.    He  reported 

that  he  was.    The  court,  after  much  consideration,  confirmed  the  report,  and 

directed  the  infant -t&  join  in  the  conveyance.    See  further  on  this  head,. of 

contingent    remainders    arising    from   similar    limitations,    Weak  v.  Loweff 

Poliexf.  57.    Vick  v.  EdwordM,   S  P.  Wms.  37^.    Ifawker  v.  Hawker^  S  Ban. 

&  Aid.  537.    Fearne's  Cont  Rem.  525.  7th  ed«  357.    i  Pros.  Con.  302*  tibid. 

136,  and  t  Pros.  Abs.  99. 

u  j^ii  „|«  |iro.       It  may  also  be  here,  in  order  to  advert  to  the  case  of  FtemiMg  v.  Bnek, 

perly  ai  A."      i  Sbh.  &  Lef.  318,  where  it  was  held,  that  a  general  bequest  of  all  the  testa. 

martrajte^^     tor's  property  at  a  particular  place,  or  in  a  particular  house,  will  not  inclnde 

deadM  rf  wkUh    the  benefit  of  a  mortgage,  the  deeds  relative  to  which  are  found  there.    In  the 

•rf  there.  c^^e  alluded  to,  A.  M.  by  his  wU^  bequeathed  thus  ^^<<  I  give  to  the  plaintiff 

all  myproptrty,  of  whatever  uature  or  kind  the  same  may  be,  that  shall  be 
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foand  in  mj  honse  in  Dvlie  Street,  except  a  lH>nd  of  F.  M.,   Esq.  in  my 

writing-box,  in  the  said  honte  contained."  There  was  found  in  the  testator's 
house,  a  deed  of  mortgage  from  O.  C.  to  the  said  testator,  and  a  bond,  being 
a  collateral  secnrity  thereto ;  and  also  several  banker's  accountable  receipts 
for  large  snms  of  money.  It  was  argned,  that  because  the  testator  had  here 
expressly  excepted  one  chose  in  acftoa,  it  was  manifest,  he  intended  Ae  others 
'to  pass  by  his  will  to*  the  devisee.  But  Lord  Redesdale  lield,  upon  the  au- 
thority of  Moore  ▼.  Moore,  1  Bro.  C.  C.  If7.  (which  was  decided  on  a  view  of 
all  tile  cases),  that  ckoeet  <»  tuiion  have  no  locality ;  and  therefore,  that  neither 
the  mortgage,  the  bond,  nor  the  haulier's  receipts,  passed  to  the  plaintiff, 
though  his  Lordship  said,  bank  notes  would  have  passed,  they  being  quoH 
cash. 

Connected  with  the  subject  of  thts  chapter,  is  the  doctrine  of  ademption.        [  432  1 
In   tlie  Attorney  General  v.  Porfeta,   Amb.  566,  the  testator  devised  all  his   ^fictef  teeitt' 
mortgages,  bonds,  and  secnrhies,  to  the  masters,  fellows,  and  scholars,  of  JJJfJ^memoi^ 
Pembroke  Hall  College,  Cambridge ;  several  of  the  mortga^s  were  paid  off  t^fter  deeiee  qf 
in  the  testator's  life-time,  but  it  did  not  appear  whetlier  voluntarily  or  by  "m^ITV* 
compulsion.    One  question  was,  whether  this  receipt  by  the  testator,  of  the 
money  due  on  the  securities  in  his  life-time,  was  an  ademption  of  the  devise, 
and  it  was  held  by  Lord  Camden,  that  it  was  not ;  but  that  the  legacy  should 
be  made  good  out  of  the  general  assets,  though  the  securities  were  gone,  and 
his  Lordnhip  over-ruled  the  distinction  between  a  compulsory  and  a  voluntary 
payment  of  the  debt  as  to  ademption ;  and  stated,  that  the  ground  of  hit 
judgment  was,   the  intention  of  the  testator.    Lord  Tburlow,  however,   in 
Athhumer  v.  WGuiref  f  Bro.  C.  C  111,  said,  he  could  not  agree  to  Lord 
Camden's  decision,  in  this  ease  of  Attome^'General  v.  ParkiUy  and  explained 
the  reason  of  his  dissent  very  fuHy  in  Stanley  v.  Potter^  t  Cox's  Ch.  Ch.  I8f  • 
Lord  Loughborongh,   on   tlie  contiary,   in  Coleman  v.  Colemany  t  Yes.  jun. 
640,  thought  Lord  Camden  decided  very  rightly,   and  Lord  Alvanley^   in  C&a* 
worth  V.  Beeeh^  4  Yes.  566,  cpnsidered  the  determination  sustainable,  on  the 
ground  that  the  testator  did  not  mean  to  devise  any  particular  mortgage  to  the 
college,  but  aM  his  'hortgages  and  securities  whatever  they  might  be ;  it  being 
merely  a  method  of  describing  all  his  personal  estate  placed  out  at  interest. 
In  Fryer  v.  Morris,  9Yes.  ^60,  the  testatrix  deviled  to  C.  B.  money  due  on  a 
certain  note,  which  she  afterwards  received  and  deposited  with  her  brother, 
with  whom  she  had  no  other  money ;  She  afterwards  drew  out  101.  part  of  it, 
and  left  the  -residne  in  her  banker's  hands,  which  was  found  there  at  the  time 
of  her  death.    This,  Sir  William  Grant  held  to  be  a  sp*edfie  legacy  and  an 
ademption  ;   observing,   that   the    testatrix's   depositing    the  money  in  her 
banker's  hands,  and  subsequently  receiving  a  portion  of  it,  was  not  so  much 
to  be   considered  as  a  partial  ademption,  as  evidence  of  an' appropriation  of 
the  whole  sum  to  her  own  immediate  use.    See  also  Hambling  v.  Lister^  Amb. 
40t.    Roberts  v.  Pocock,  4  Yes.  150.    Innes  v.  Johnson,   ibid.  568.    Eirby  v. 
Potter,  ibid.  748-    Raymond  v.  Broadbeli,  5  ibid.  199.  905.    GiUanme  v.  Ad* 
derUy,  15  ibid.  584,  and  Acton  v.  Acton,  1  Meriv.  178. 

Two  late  cases  have  fully  decided,  that  questions  of  this  kind  depend  en-   Swh  receipt  f> 
tirely  on  the  peculiar  circumstances  of  each  case,  but  parol  evidence  will,  ?  ^^istplton 
it  seems,  be  admitted  to  shew  the  real  intent  and  meaning  of  the  testator.    In  speeiJieaUy  de* 
the  €rst  case  alluded  to,  E.  D.  by  her  will,  dated  October  9,  1805,  after  re-  ^^**^* 
citlDgy  that  it  was  ilie  wish  and  desire  of  her  mother  and  herself,  that  the  50(M. 
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ihey  had  tben  oiit  en  mortgage,  should  be  gWen  to  the  philDliff  and  h^  fiunily 
in  manner  thereinafter-mentioned,  gave  and  bequeathed  to  her  execaton,  m^ 
mediately  after  the  decease  of  her  mother,  the  said  50Cri.  with  all  interstt  doe 
thereon,  upon  tmitts  for  the  plaintiffs,  as  in  the  said  will  mentioned.  The  tes- 
tatrix, at  the  time  of  making  her  will,  had  a  sum  of  SWA*  out  on  mortgage, 
wliieh  she  afterwards  called  in  and  applied  to  different  purposes.  The  mother 
being  ;dead,  the  testatrix  took  out  administration  to  her  effects,  andaftef- 
^  wards  died  without  having  altered  or  revoked  her  will.    The  ^aestion  vras, 

whether  the  legacy  was  adeemed.  The  Master  of  the  Rolls  thought,  that  at- 
tending to  the  deA^ription  of  the  thing  given,  the  legacy  was  not  adeemed  by 
calling  in  the  mortgage.  Tiie  essential  characteristic  of  the  legacy  was,  ihai 
it  consisted  of  a  sum,  iu  which  the  testatrix  admitted,  that  her  mother  and 
lierself  had  some  sort  of  joint  interest,  and  which  they  were  both  desirous  of 
giving  to  tlie  plaintiff  and  her  family.  This  characteristic  was  not  at  all  de- 
pendant on  the  particular  security  on  which  the  money  might  be  placed.  The 
testatrix  considered  the  circumstance  of  its  being  at  that  time  out  on  mortgage, 
as  merely  accidental.  She  spoke  of  the  500^  they  had  then  out  on  mortgage. 
That  was  descriptive  of  the  present  situation  of  the  money.  The  next  day  it 
might  not  have  been  out  on  mortgage.  But  it  would  still  be  the  500/.  in  which 
the  mother  and  the  daughter  had  a  jouit  interest,  and  which  at  the  time  of  the 
will  they  had  out  on  mortgage.  The  thing  given,  was  not  the  mortgage  bot 
the  money.  It  was  the  said  sum  of  5001.  that  she  gave  to  her  executors.  What 
was  the  said  sum  7  'That  sum  of  500i.  which  belonged  to  her  and  ber  mother, 
and  which  at  a  given  time  was  out  on  mortgage.  Whether  it  remained  oat 
on  mortgage  at  the  time  of  the  testatrix^s  death,  appeared  to  hb  Honor  to  be 
a  matter  of  indifference.  •  That  circumstance  was  no  ingredient  in  the  gift, 
either  by  way  of  condition  or  of  inherent  description.  He,  therefore,  was  of 
opinion,  that  the  legacy  was  due.  Le  Grice  v.  Finch,  3  Meriv.  50.  The  second 
[  433  ]  case  is,  that  of  Graves  v.  Hughes,  4Madd.  Rep.  381.  There  tlie  testatrix,  by  a 
codicil  to  her  will,  bequeathed  to  W.  H.  an  arrear  of  interest  due  on  a  mortgage 
^mounting  to  648/.  On  a  reference  to  the  master,  he  found  that  6461.  was  doe 
to  the  testatrix  for  interest  when  she  made  her  codicil,  and  that  a  sum  to  that 
k  amount  was  due  to  her  for  interest  when  she  died ;  and  upon  Che  affidavit  of 

F.,  he  found  that  the  interest  received  by  the  testatrix  after  making  her  codicil 
was  so  received  in  respect  of  interest  as  it  accrued  doe  after  such  codicil, 
leaving  outstanding  the  arrears  of  interest  due  when  the  codicil  wais  made.  On 
this    afSuavit,    it  was  held  by  Sir  John  Leach,    Vice-ChanceUor,    that  the 
legacy  was  not  adeemed  by  the  receipt  of  interest  subsequently  to  the  making 
of  the  codicil.    See  4  Madd.  Rep.  389,  and  2  Madd.  Ch.  88, 2d  edit. 
Mortgagee  be'        ^^  "'^^  ^^  further  remarked,  that  if  the  mortgagee  bequeath  to  the  mort- 
guealhs  money     gagor  in  tiiesc  words,  "  I  give  to  N.  D.  the  sum  of  4001.  which  he  owes  me  on 
wlwdles'^^life'  ""^^ 'K^8®  ®^  ^^^  estates  in  Shropshire ;  and  I  further  order  my  executor  tP 
time  of  testa-     give  him  np  all  bonds  owing  from  him  to  me,  and  which  shall  be  found  .in  my 

tar,  legacy  custody  at  my  decease,  with  all  interest  due  thereon  ;**  and  N.  D.  dies  before 

lapsed^ 

the  testator,  this  will  be  a  lapsed  legacy  ;  and  the  executor  of  N.  D.  must  pay 

the  money.    In  order    to    prevent  a  legacy  from  lapsing  by  the  legatee's 

death,  it  is  necessary   to  substitute  another  legatee  in    his  stead.     Toplis  W 

Bakery  2  Cox  Ca.  Ch.  120. 

l)evise  of  equity      An  equity  of  redemption,  we  have  seen,  (ante,  25  J,  2,  3.  ?66,  7,  8.)  maybe 

of  redeniidioH.     devised  in  strict  settlement  or  oUierwise,  by  a  will  attended  with  the  same 
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solemnitiei  at  the  law  requires  for  the  devise  of  land  (et  vide  PhiUips  v.  Hele, 

1  Ch.  Rep.  190) ;  and  it  seems  that  general  words,  which  will  pass  a  reversion, 

will  he  sufficient  to  transmit  the  equity  of  redemption  on  a  mortgage  for 

years,  as  an  incident  to  that  reversion,  to  the  devisee.    In  Amkuni  v.  Lt'Uoa, 

Fitxg.  99.  (S.  C.  decree  affirmed,  3  Bro.  P.  C.  486)  land  mortgaged  for  two   DetUe  of  re- 

several  terms  of  lOdO  years  each,  was  afterwards  settled  on  A.  in  tail,  with  ^^^  carrUt 

^  €fVity  of  .re- 

remainder  to  B.  in  tail,  with  remainder  to  A.  in  fee,  by  which  A.  first  and  B.  demptian  at  an 

afterwards  had  an  equity  of  redemption  incident  to  their  estates.  A.  by  will  vmdetU» 
appointed  the  mortgages  to  be  paid  off,  and  then  the  mortgage  term  to  be 
assigned  to  M. ;  and  by  the  same  will  devised  all  his  lands  (being  also  seised 
tn  fee  of  other  lands)  to  C.  and  his  heirs.  By  this  general  demise  it  was  ad- 
mitted that  the  reversion,  expectant  on  the  mortgaged  terms,  passed  to  C.  in 
fee.  The  estate  tail  and  remainders  being  spent  by  the  deaths  of  A.  and  B« 
without  issue,  the  question  was,  if  the  equity  of  redemption  that  was  incident 
to  tlie  reversion  in  fee  of  A.,  passed  to  M.  by  the  will,  and  was  thereby  severed 
from  the  reversion.  It  was  decreed  by  Lord  Chancellor  King,  with  Ray- 
mond, C.  J.,  and  Denton,  J.  assistant,  that  the  equity  of  redemption  was 
not  severed  from  the  reversion,  but  that  the  same  passed  to  C.  as  incident 
thereto,  and  that  C.  should  be  let  in  to  redeem. 

Ih  reference  to  copyholds,  it  is  observable,  that  until  the  mortgagee  is  ad-  Coj^Mdu 
mitted,  the  legal  estate  remains  in  the  mortgagor.    Co.  Copyh.  s.  S9.    Doe  v« 
Wrooty  5  East,  132.    The  mortgagee  is  seldom  admitted  until  after  forfeiture, 
as  the  admission,  by  clothing  him  with  the  legal  estate,  would  subject  him  to 
the  customary  services.  Sec.  and  also  to  the  payment  of  the.  fine  due  on  alien- 
ation ;  and  as  the  surrender  precludes  the  mortgagor  from  alienating  tlie  land 
to  any  other  person,  or  charging  it  with  any  incumbrances,  otherwise  than 
subject  to  the  mortgage ;  and  as  it  entitles  the  mortgagee  to  call  for  an  admis- 
sion at  pleasure  {Fawceti  ▼•  Lowtker,  t  Ves.  500) :  his  security  is  not  impaired 
by  the  want  of  admission.    It  follows  from  this  doctrine,  that  until  admission 
the  legal  estate  does  not  p^s  from  the  copyholder  ;  and  that  a  surrender  to 
the  use  of  his  will  will  be  necessary  in  order  to  enable  liim  to  devise  it.   This 
was  expressly  decided  in  Kenebel  v.  Serqfton,  8  Ves.  30.    S.  C.    5  Ves.  663. 
2  East,  530.    But  without  such  surrender  an  equity  of  redemption  will  pass 
by  the  devise,  even  if  the  mortgagee  shall  have  been  admitted.    To  a  devise 
of  the  mortgage  a  surrender  to  the  use  of  the  mortgagee's  will  will  be  re- 
quisite, if  he  has  been  admitted,  but  not  without    These  observations  how- 
ever must  be  received  with  due  reference  to  the  late  act,  55  Oeo.  3.  c.  192, 
whereby  dispositions  of  copyhold  estates  by  will  are  made  effectual  without, 
previous  surrenders  to  the  uses  thereof.    This  act,  it  is-observable,  has  a  pro- 
spective, and  not  a  retrospective  view,    i  Watk.  Cop.  SOO,  4th  edit. 

To  whom  the  mortgaged  estate  will  belong  in  cas^  of  the  mortgagee's  death 
without  a  will,  see  post,  Chap.  XV.  voL  ii.  66t. 
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CHAP-  XIIL 

OF  PRIORITY  (a)  of  INCUMBRANCES  IN  LAW  AND  EQUITY,  IN 
WHICH  THE  DOCTRINE  OF  TACKINO  PRIOR  AND  LATTER  Sir 
CURITIES  TOGETHER  IS  CONSIDERED  (b). 

General  eredU    IT  is  a '  general  rule  that  wherever  a  right  in  equity  attaches 
jwirticiISr  against  any  person,  that  equitable  right  binds  all  persons  daim- 

equiiy. 


Difference  be- 
tween prioriiy 
in  civil  and 
Enf^lith  Utw. 


Division  qf 
chapter* 


Distinction  ae 
to  tacking,  and 
Jtriorilfj  nf6- 
mitted. 


(A)  The  priority  of  creditors  allowed  by  the  civil  law  proceeded  on  a  very 
carious,  if  DOt  a  very  dangerous  principle.    Thus  he  who  had  furnished  money 
to  repair  a  house,  which  was  in  danger  of  falling,  was  preferred  to  the  seller 
of  that  house  who  demanded  tlie  price  of  the  sale.    So  he  who  had  let  a  barn 
to  a  farmer,  was  preferred  for  the  rent  of  his  lease,  before  the  proprietor  to 
whom  the  fanner  was  indebted  for  the  rent  of  the  farm,  on  which  the  frnits 
which  were  put  Into  the  bam,  grew.    In  like  manner  the  expences  at  Uw, 
being  the  debt  of  all  the  parties,  were  preferred  to  all  privileges  whatsoever; 
and  those  who  had  privileges  on  moveables  were  pfeferred  to  the  privilege 
of  the  king.    Funeral  charges  also  were  preferred  before  the  rent  due  to  the 
landlord  of  the  house;    and  in  cases  of  a  concurrence  of  privileges,  their 
preference  appeared  to  be  regulated  by  the  distinctions  which  the  nature  of 
the  privileges  made.    With  ns,  however,  the  preference  of  creditors  is  regu- 
lated by  the  species  of  security  which  they  hold  for  their  respective  demands; 
fortified  by  the  law,  that  those  securities  to  confer  priority  must,  for  the  most 
part,  be  executed  in  the  presence  of  witnesses,  who  can  bear  testimony  as  to 
the  time  when  the  respective  securities  were  given.    The  student  is  left  to  his 
own  conclusion  which  mode  of  determining  the  priority  of  creditors  is  the 
preferable. 

(B)  This  chapter  may  4>e  divided  into  three  sections,  the  first  containbg  the 
doctrine  of  legal  and  equitable  priority,  from  hence  to  p.  519;  the  second, 
the  doctrine  of  tacking,  from  519  to  554;  and  tbe  third,  the  doctrine  of  notice 
affecting  the  two  other  subjects  of  the  chapter,  from  534  to  the  end. 

It  may  not  be  amiss  in  this  place,  to  premise  a  distinction,  which  though  not 
always  observed  in  terms,  may,  it  is  submitted,  be  drawn  with  great  pro- 
priety ;  namely,  tliat  with  regard  to  the  doctrines  of  tacking  and  priority,  it 
seems  inaccurate,  strictly  speaking,  to  say,  that  when  a  subsequent  incum- 
brancer buys  in  a  prior  mortgage,  he  tacks  the  prior  mortgage  to  his  subsequent 
iocnnibrance ;  for,  in  fact,  he  merely  acquires  a.  priority  to  mesne  incoo- 
braiicers  by  such  purchase.  But  if  a  prior  mortgagee  advances  further  sanis 
to  the  mortgagor,  which  are  secured  by  judgment  or  a  second  mortgage,  then 
it  may  be  correctly  stated,  that  he  has  a  right  to  tack  the  judgment  or  mort- 
gage to  his  prior  charge.  Tacking  therefore,  it  is  submitted,  can  only  oecur 
when  an  eigne  incumbrancer  acquires  a  subsequent  mortgage  or  charge ;  Md 
prioriiy,  when  a  subsequent  iucnmbrancer  acquires  the  first  mortgage  or  cltars^ 
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ihg  under  or  against  that  person,  who  have  not  specific  liens 
upon  any  part  o£  his  property.  From  hence  it  foBows  that 
general  creditors  are  in  all  cases  bound  by  a  particular  equity. 
This  is  the  constant  practice  in  all  cases  of  agreement. 

Therefore  if  money  be  lent  and  there  is  a  contract  or  agree-      [  436^  1 
ment   for   a  mortgage,    if  the  party  dies  without  making  a  JSti^i^"^ 
mortgage,  and  the  estate  descends  to  die  heir  as  assets  for  ^^^^f^ 
specialty  debts,  that  contract  is  superior  to  the  right  of  those  o*A«r  cr^Uvn 
specialty  creditors.     And  a  court  of  equity,  after  the  death 
of  the  party,  and  when  all  their  engagements  are  to  be  ar- 
ranged, will  give  a  specific  lien.     As  in  the  case  of  Sir  Simeon 
Stuart  (a),  who  was  indebted  to  W.  who  pressed  him  for  some 
security.     Sir  S.  S.  sent  him  a  letter  engaging   to  make  a 
mortgage  on  some  part  of  his,  S.'s  estates.     Between  the  date 
of  his  letter  and  his  death,  he  had  made  a  conveyance  to  trus- 
tees for  the  payment  of  all  his  debts.     It  being  held  that  there 
was  a  suflScient  contract  for  a  mortgage,   the  question  was, 
whether  W.  had  a  right  to  stand  as  a  mortgagee  in  preference 
to  the  general  creditors ;  and  it  was  held  that  general  creditors 
could,  not   stand  in  any  other  way,    than   the   person  firom 
whom  they  claimed,  at  the  time  the   act  was   done  in  their 
favor,  and  therefore  were  bound  by  all  the  equity,  to  which 

*  '  •      . 

(a)  Stated  3  Yen.  576.  582. 


eonferring  a  title  to  the  legal  esUte.— Bat  this  dUtinction  ii  oot  attended 
to  In  the  present  chapter,  nor  indeed  tbrongfaoat  the  work. 

The  late  LordC.  B.  tbonght  ^  <a«Maff "  a  strange  term,  8  Price,  486;  he 
seems  to  have  considered  the  word  "  aaittf"  as  more  expr^ive  and  elegant. 
PhilologicaUy  speaking,  the  word  ''  wuHi^  signifies  such  a  close  combination 
of  parts  as  to  loose  all  individuality.  The  word  **  tack"  from  tango  to  attach 
to,  signifies  to  come  so  near  to  as  to  touch  hnt  not  to  ^  fall  into  or  onite  with 
the  thing  touched.  The  one  allvdes  to  a  spiritual,  the  other  to  a  corporeal 
connection.  Tlie  fitness  of  the  term  cannot  well  be  impugned,  however  mnch 
fts  elegance  may  be  attacked. 

Tacking  seems  acknowledged  in  the  civil  law,  si  in  ponsesswne  eonstitutuh 
nui  ea  quoipu  pecvnia  tibi  n  debitore  offeratur  vel  reddahar^  qua  sine  pignere 
debetur  (quam  mutwnn  gUnpHcitwr  accepii)  retiUuere  non  cogeris^  i^c.  Cod.  8. 
27. 1.  but  see  Dig.  Lib.  13.  lib.  7.  s.  8.  ' 

(C)  So  an  undertaking  to  execute  a  mortgage  was  considered  to  be  a  good      [  435*  1 
equitable  inortgage  in  Beckct  v.  CorJky,  1  Bro.  C.  C,  353.    Infra,  voU  ti. 
p.  1049. 
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he  was  liable,  it  was  therefore  held  a  mortgage  frm,  the 
date  of  that  letter^  alid  was  classed  prior  to  a  judgment  sub- 
s^ttent 

InemHhnmer  On  an  appeal  to  the  House  of  Lords  in  the  case  of  8wm 
utdieffrftmd  ^  o^*  V.  Symonds  et  al.  (6)  it  was  settled^  that  if  there  be  se- 
^^**  vera]  mortgages  or  other  incuipbrances  upon  the  same  estate^ 

the  first  incumbrancer  who  has  the  legal  estate,  shall  be  pie- 

ferred  to  the  second,  and  so  on,  according  to  the  periods  at 
Jwif^mmA^yeSA  which  their  respective  securities  bear  date  ;  and  that  mort- 
mvigaget.        g^^s  "^^^  not  to  preferred,  but  will  take  place  according  to 

priority,    and  as  they  stand  in  order  of  time'  with  statutes, 

judgments,  and  recognizances  (e). 

« 

[  436  J  So^  in  another  suit  respecting  the  same  estate  (c),  the  case 

diior  obtammg  was.  Sir  W.  B.  in  1687,  borrowed  1000/.  of  Lady  B.  ona 
^SThoo  <n«.  j^^dgmentf  at  that  time  there  was  a  term  of  years  kept  on  foot 
Iw  f  '**'*~';.  and  assigned  to  N.,  Lady  B.,  and  S.  B.,  to  attend  the  inherit- 
/«rred  to  mart-  ance.  Afterwards,  in  1688,  Sir  W,  B.  and  N.  one  of  the 
^^auigmeni  ^^n*^  trustees,  assigned  the  term  to  W.  and  M •  for  securing 
^^*^^  150W.  by  waj  of  mortgage:  then  Sir  W.  B.  together  withtk 

two  other  trustees,  viz.  Lady  B.  and  S.  B.  assigned  the  tern 
to  G.  for  the  better  securing  the  1000/.  due  to  Lady  B.;  the 
question  was,  whethei;  W.  and  M.  should  have  the  benefit  of 
the  whole  term,  or  only  of  a  third  part  of  it,  one  only  of  4e 
three  trustees  having  joined  in  the  assignment  ?  It  was  insisted 

(6)  S^m9   et  «r.  creditors  of  Sir  Sir  WiUkan  BtMH  t.  HwHgtrfifi  d 

W.  Banet  v.  Symond9  H  «2'.  creditors  of.  t  Vera.  5«4.    1  £q.  Ca.  Abr.  141. 

by  mortgage,  1  Bro.  P.  C.  66.  Ca.  5.  [S.  C.  post,  540.— U] 
.  (e)  Lord  BriiUl  et  «iP.  creditors  of 


Mortgage  void      (D)  Vide  etiam  S.  P«  436. 446.    Bat  if  a  mortgagee  fraiudulently  aotedali 
^  antedatbig    ^^  mortgage  deed,  for  the  purpose  of  over-reacliing  a  marriage  lettles^Bt 

or  otlier  instromeot  cooTeyiBg  the  legal  estate,  the  mortgage  wiU  be  vow* 

The  fact  of  fraud,  however,  must  be  previously  tried  at  law.    Oebtn^*!^ 

9  Mod.  96. 

PriorUy  b^poe*      ^  analogy  to  this  rule  of  real  property,  it  has  boen  held,  that  if  the  owser 

MMtoa  </  s^i.    of  any  number  of  ihaxes  in  a  ship,  mortgage  the  same,  and  afterwards  v'^ 

sale  thereof  to  different  persons,  the  one  who  obtains  possession  of  the  ibip 
and  the  grand  bUl  of  sale,  will  be  preferred.    Giiksp^  v.  CovUU,  Amb.  65t 
(E)''It  was  decreed  otherwise  at  the  Kolls,  but  that  decree  was  reversed  « 
appeal  to  tiie  Lords,  where  it  was  adjudged  as  above,  f  Vin.  Abr.  4?* 
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that,  althdiigb  but  one  third  part  passed  as  to  the  legal  estate, 
yet  die  cestui  que  trust  could  make  a  good  asBignment  in  equity 
and  Lady  B.  ought  to  be  bound  thereby ;  because  she  lent 
her  money  on  the  credit  of  the  judgment,  and,  before  the  as^ 
signment  to  G.  had  notice  of  the  assignment  to  W.  and  M. 
But  the  Lord  Keeper  determined,  that,  although  there  was  a 
term  attendant^  yet  a  judgment  was  an  equitable  Uen  on  the 
inheritance,  and,  consequently,  affected  the  term ;  and  there* 
fore  Lady  B.  having  got  the  legal  estitte  as  to  two^hirds  of 
the  term  in  G.  in  trust  for  herself,  should  have  the  benefit 
thereof,  although  she  had  notice  of  the  mortgage  and  assign- 
menty  made  by  the  cestui  que  trusty  jointly  with  one  of  the 
ti:ustees. 

So  (rf),  where  there  was  a  first  mortgage  which  was  paid  off,  ^?*^p|^^  /^ 
but  no  re-conveyance,  and  next  a  judgment  creditor ^  and  the  fir9t  mort^wg^i 
plaintiff,  a  second  mortgage^,  filed  a  bill  against  the  first  mort-  tecimd  mart* 
gagee,  the  mortgagor,  and  judgment  creditor,  to  have  a  re-  ^IS^w^^ 
conveyance  from  the  first  mortgagee  (he  being  satisfied)  which  (')• 
he  acknowledged  by  answer ;  the  first  mortgagee,  pending  the 
suit,  assigned  the  mortgage  to  the  judgment  creditor  (g)  ;  and      «.  ^^  J 
the  Lord  Chancellor  declared  this  to  be  justifiable  in  both  i 
and  decreed  that,  unless  the  plaintiff,  the  second  mortgagee, 
would  redeem,  and  to  pay  off  the  debt  by  judgment,  the  bill 
should  be  dismissed* 

{d)    Turner  v.   Riehmondy    8  Vera.  81.  [et  vide  S.  L.  in  Belchier  T.  Butler, 
po8t,  454,  5,  6>  in  noiw.— -Ed.] 


-  (F)  The  Im  pendens  makes  no  difference  to  the  purchase  of  a  prior  incmn*  Ui  pendent* 
iimiice,  Hawkint  r,  Taylor,  2  VenK  99,  unless  tiie  purchaser  be  a  party  to  the 
cause,  or  the  suit  has  proceeded  so  far  as  a  decree  and  a  direction  to  settle 
priorities,  Woriley  ▼.  Btrkkead,  t  Ves.  571.  S,  C.  3  Atk.  811 ;  et  Tide  Knoii 
Ex  pvrtey  11  Ves.  €19.  Kedesd.  Tr.  PI.  168,  3d  edit. ;  and  for  same  law  as  to 
third  mortgagee  bnying  in  first  legal  incumbrauce,  post,  454. 540.  Sed  vide 
Belchier  ▼.  Butler^  1  Ed'en*s  Rep.  54S.  Cited  post,  455,  where  the  purchaser 
of  the  first  inctirobrance  was  a  pariy  in  a  croes  cause.  But  such  subsequent 
purchaser,  mortgagee,  or  judgment  creditor,  will  not  be  allowed  to  protect 
himself  by  the  possession  of  the  legal  estate  where  he  has  had  notice  of  tlie 
prior  conveyance  or  incumbrance.  Vide  Saundert  v*  DeheWy  f  Vern.  271  ,S.C* 
cited  post,  534,  5  ;  also  vol.  ii.  967. 

(G)  Which  destroyed  his  lien  in  equity.    Per  Lord  Parlicr,  CbaDCellor,  in 
Jiagshdw  v.  Yaletf  1  Sir.  210* 
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We  must  here  remark,  with  a  view  to  some 
that  will  hereafter  occur  in  this  chapter  {dd),  that,  in  the  two 
last-mentioned  cases,  the  assignments  of  the  legal  estates  were 
not  made  with  a  view  to  alter  the  priorities  amongst  the  daim- 
ants  but  to  preserve  them  as  they  originaDy  stood. 

Finimortg9ge€      But    the    last  proposition,    as  to  the  discharging  incimi- 
imcumbranee^     brances,  must  be  understood  with  this  restriction,    that   the 


poitponid  (h). 


ilty  of  any  fraud  or  artifice,  by  concealing 

{dd)  [Try  post,  519— Ed.] 


^^di*^^"^  (H)  So  if  the  first  mortgagee  stands  by  and  suffers  a  second  mortgagee  to 
not  'diMMnr  <^<^^^nce  his  money  on  the  supposition  that  he  is  Ibont  to  have  the  legal  estate, 
kU  tiuntm-  without  disclosing  his  oim  prior  incnmbrance,  it  is  an  acquiescenee  id  the 
J^^  ^^^      transaction,  and  the  snfierance  of  a  fraudulent  treaty  to  go  on,  for  which  he 

shall  lose  bis  priority.   Thus  the  late  Master  of  the  Rolls  observed,  in  the  case 
of  Ckobnondeletf  v.  CHniofiy  t  Meriv.  36f ,  <<  if  indeed  Lord  Orford  bad  been 
aware  of  his  title,  and  had  stood  by  and  seen  persons  advancing  money  on  the 
estate,  on  the  faith  of  its  l>elonging  to  Lord  Clinton,  some  questioo  might  he 
made  on  the  ground  of  acqniescQice ;  but  Lord  Orford  could  not  be  said  to 
acquiesce  in  acts  which  he  did  not  know  be  had  any  right  to  dispute;  and 
therefore  all  that  had  been  said  about  acquiescence,  either  on  the  part  of 
Lord  Clinton  or  Sir  Lawrence  Palk,  seemed  to  be  irrelevant  in  a  case  where 
all  parties  were  under  the  influence  of  the  same  common  mistake."  Vide  etiam 
S,  C,  t  Jac.  &  Walk.  l.    In  like  manner,  if  a  mortgagee  permit  a  person  who 
has  purchased  the  equity  of  redemption  without  notice,  to  continue  bmlding 
on  the  estate  without  giving  him  notice  of  the  incumbrance,  this  Lord  Hard- 
wicke  held,  should  be  a  reason  why  a  court  of  equity  would  not  assist  bim  ia 
setting  up  the  incumbrance.    Steed  v.  Whitaker,  Bam.  C*  C  «S0.    On  the 
same  principle  the  case  of  Hunimg  v.  Ferrere,  Gilb.  Eq.  Ca.  85,  was  decided. 
^  fatlier  tenant  for  life  made  a  lease  to  the  plaintiff  for  thirty  years,  wbo  sup- 
posing his  lessor  to  Imve  good  power  to  demise  for  that  period,  laid  oat  a  coa- 
siderable  sura  of  money  in  repairs.   -The  defendant  was  the  eldest  son  of  the 
issue  male  of  the  lessor,  and  next  tenant  in  tail  to  the  estate.    During  the  tine 
the  plaintiff  was  making  the  improvements,  the  son  went  to  his  father  and  to!d 
bim  he  had  not  power  to  make  such  lease ;  that  after  his  death  the  estate  woahl 
be  his ;  but  never  acquainted  the  phiintiff  with  that,  or  of  the  setUemeat  made 
on  his  father's  marriage;  but,  on  the  contrary,  wrote  to  the  plaintiff  to  take 
care  to  keep  one  of  the  mills  in  particular  in  repair.    The  father  then  died; 
and  the  son  Recovered  in  ejectment  against  the  lessee,  who  thereupon  brought 
his  bill  to  be  quieted  in  the  possession  of  the  mills  during  the  residue  of  his 
lease^;  for  that  the  defendant  was  fully  acquainted  with  the  circnnistanoes  of 
this  lease,  and  knew  his  father  had  not  power  to  make  it,  and  yet  never 
forbade  or  cautioned  the  plaintiff  from  going  on  witb  tlie  repairs ;  but,  on  the 
contrary,  stood  by  9nd  encouraged  him  in  the  proceedings  therein,  with  a 
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m  t 

his  mortgage,  or  otherwise,  to  induce  another  person  to  give, 
credit  to,  or  lend  his  money  on,  such  subsequent  security ; 
for,  if  he  be,  the  subsequent  inciunbrancer  will  gain  a  priority 
thereby* 

Thus,  where,  op  a  treaty  of  marriage  between  A*  and  B.,  Mortgagee  pre^ 
C.  the  father  of  A.,  and  D.  the  father  of  B.  had  a  meeting  to-  fw  nunigagor'B 
gether  (e) ;  at  which  meeting  M.,  who  had  a  mortgage  upon  JJJJ [JidZoung 
C.'s  estate,  was  accidentally  present ;  C,  and  D,  discoursed  to-  iif  hie  mortgage; 

n        1  .  1  ^^*  wtfe,  and 

gether  on  the  subject,  and  talked  of,  making  a  setuement  upon  i$we  to  hM 
the  estate  on  which  the  mortgage  to  M.  was  secured :  M*  never  ^^  "** 
mentioned  to  D.  that  he  had  such  mortgage,  but  called  out  C.  / 
and  reminded  him  thereof.  M.  then  agreed  with  C.  that  he 
would  take  his  personal  security  for  the  money,  and  they  re- 
turned, when  an  agreement  was  entered  into  between  C  and 
D.,  in  the  presence  of  M.,  to  settle  the  estate  in  strict  settle- 
ment. The  marriage  took  effect,  and  M.  brought  an  ejectment 
to  recover  the  possession  of  this  estate ;  whereupon  A.  and  B. 
brought  a  bill  against  M.  and  C,  in  order  to  have  a  perpetual 
injimction:  M.  admitted  all  the  facts,  but  pretended  not  to 
remember  any  thing  of  the  agreement  to  accept  C/s  personal 
security  for  the  money  lent.  C.  was  examined  as  a  witness  in 
the  cause  for  both  parties)  and  swore  to  the  fact  of  that  agree- 
ment: and  the  Lord  Chancellor  was  of  opinion,  that  the  plain- 
tiffs were  well  entitled  to  a  perpetual  injunction,  and  ought  to 
be  relieved  under  the  head  of  fraud;  for  that  M.  having  vor 
luntarily  concealed  his  mortgage  at  the  time  of  the  ^aty  of 

(e)  Btrrfmford  v.  MUhBord^   Barn,  when  a  penon,  knonvtiig  hh  own  title. 

Rep.  101.   6f.  C.   9  Atk.  40.     Vide  does  not  fj^ve  notice  of  it  to  a  person 

Sbep.  Prac.  Conns.  489,  pi.  9.    And  about  to   pnrchase,    he  shall  never 

qeune^  if  such  conduct  will  not  avoid  afterwards  set  it  op  against  soch  pnr-  , 

a  prior  claim,  at  law,  as  fraodnlent.  chaser.    Savage  v.  Foeier,  9  Mod.  35. 

[So  In  an  old  case  it  was  held   that  — £tf.] 


design  to  reap  the  whole  benefit  thereof  when  his  father  was  dead.  This,  the 
court  considered,  was  such  a  frand  and  practice  in  the  son  as  ought  to  be  dis- 
countenanced ;  and  thereupon  decreed  that  the  plaintiff  should  enjoy  during 
the  residue  of  his  lease.  See  also  Edlm  v.  Battaky,  9  Lev.  159.  Atwn. 
1  Frcem.  310.    Scoi  v.  Seoi,  1  Cos,  367. 
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[  439  ] 

Plr§t  mortgagee 
bemg  a  cewuel, 
ikrawbkg  a  te- 
eoind  mortgage  f 
tmd  promoiing 
the  loan  wUkomt 
dioeloeuig  kU 
awMf  postponed* 
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marriage,  was  not  entitled  to  have  any  benefit  from  it  agaiiat 
the  plaintiff  (i). 

The  equity  of  the  latter  incumbrancer  will  be  stiB  much 
greater,  if  the  first  incumbrancer  be  concerned  in  transaedog 
the  subsequent  security  j  and  omit  to  inform  him  of  the  d^ 
mand.  Thus,  where  D.  N.  and  H.,  having  lent  B.  80001 
[D,  3000/.,  N.  3000/.,  and  H.  2000/.,]  upon  a  mortgage  in  fee 
of  the  manor  of  T.,  and  on  a  statute  in  16,000/*  penalty  as  a 
further  seciuity  (/) ;  an4  H.  being  a  pounsellor,  and  aftw- 
ward^  consulted  by  J.  as  to  a  loan  of  9000/.  to  B.,  on  a  mort- 
gage of  the  manor  of  G.,  encouraged  him  to  lend  his  money, 
drew  the  mortgage-deed,  and  inserted  therein  a  covenant  that 
the  estate  was  free  fi*om  incumbrances,  making  no  mention  of 
the  statute  which  was  taken,  because  T*  was  supposed  to  be 

(/)  Draper  et  aV,  v.  Borlace  et  oF,  2  Vera.  S70. 


Mortgagor  con* 
oeaUng  defea- 
sance, loses  his 
estate^  though 
third  persons 
have  notice 
ihere^. 


[489»] 


(I)  A  caae  similar  to  UiU  is  to  be  found  in  t  Bro.  P.  C.  88.    5.  C.  Lord  Har* 
court's  MSS.  cited  1  Madd.  Cli.  292.     A.  made  an  absolute  conveyance  to 
B.  for  1500Z.    B.  immediately  after  executed  a  deed  of  defeasance  for  making 
told  the  aaid  absolate  conveyance  on  payment  by  A.  to  B.  of  idOOL  witbii 
iizteen  yearn.    B.  on  his  marriage  settled  the  e  slate  as  his  own  absolute  pi»- 
perty  on  hb  wife  for  life,  and  after  to  her  is^e.    It  was  in  proof  that  A.  ioev 
of  the  transaction,  and  made  the  conveyance  purposely  to  enable  B.  to  ob^ja 
a  fortune  in  marriage  though  by  another  lady,  and  not  the  wife  lie  after- 
wards married.    The  court  below  decreed,  that  A.  was  bound  by  the  setll^ 
aent  as  a  partieeps  erjaimtt,  and  that  the  deed  of  defeasance  was  void,  and  Ar 
decree  was  affirmed^  though  it  vras  stated  that  the  wife's  father  had  notice  of 
the  defeasance  before  the  settlement  was  made.    But  this  latter  (act  sceotf  to 
(wve  been  a  mere  general  affirmation  of  the  father's  knowledge  of  tht  defco- 
aaaoe,  arising  from  his  informatbn  as  a  resident  in  the  neighboarbood,  aod 
what  he  might  have  obtained  tfarongh  indirect  channels.    Bnt  A.,  who  «ai  thi 
principal  actor  in  the  frand,  knew  of  B.'s  intended  marriage  with  tiK  vift 
he  really  did  marry«  and  stood  by  without  acquainting  the  wife's  father  of  Ae 
defeasance.    It  was  for  the  punishment  of  A.  therefore  tliat  the  decree  «« 
made.    Bat  the  Lords  were  pretty  equally  divided  in  opinion.    Eight  voted 
for  the  affirmation  of  the  decree,  and  seven  for  its  reversal.  I«ard  Parker 
was 'among  the  former,  and  Lords  Cowper  and  Harconrt  with  the  btter^ 
Agreements  eonira  fidem  tabnlarum  nuptvaXiam  are  treated  of  by  Hr.  Fai- 
blanque,  l  Trea.  on  £q.  266,  5th  edit. 

Whether  the  wilful  concealment  by  a  creditor  of  his  debt  (otherwiae  goa4 
from  the  parent  of  a  woman  on  a  treaty  of  marriage  between  her  and  tae 
debtor,  will  alone  be  sufficient  to  postpone  the  debt,  was  made  af>^^ 
Scot  li^.Scotf  I  Cox,  367,  a  case  of  the  most  flagrant  fraud. 
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deficient  The  question  was,  whether  H.  should  be  admitted 
to  take  advantage  of  the  statute  to  lessen  J.'s  security  upon 
the  manor  of  G.  ?  And  it  was  held  he  should  not;  for  if  he,  - 
who  only  concealed  his  incumDrance,  should  be  postponed, 
iiuich  more  ought  H.^  who  was  intrusted  as  counsel  by  the 
mortgagee,  promoted  the  loan,  and  drew  the  conveyance,  with 
covenants  that  the  estate  was  free  from  incumbrances  (k). 

And  if  a  first  mortgagee  be  a  witness  to  a  second  mortgage-^  FintmoHgtigtt 
deed,  and,  knowing  the  contents  thereof^  do  not  acquaint  such  JJJS^iTJrtr^^ 
second  mortgagee  with  his  former  mortgage,  this  will  give  the      [  440  ] 
latter  a  preference  (  g).  .  jJ^TlL^' 

postponuL 

It  is  likewise  said,  that  it  will  make  no  difference,  although  ThoM^k  wi  U 
it  be  not  in  proof  that  the  witness  knew  the  contents  of  the  UrUeius  of  te^ 
second  mortgage ;  for,  since  it  does  not  appear  but  that  he  ^^  ^rtgoge. 
might  have  known  them,  the  law  will  presume  that  every  wit- 
ness, who  cair  write  or  read,  is  acquainted  with  the  substance 
of  a  deed  or  instrument  which  he,  having  attested,  undertakes 
to  support  by  his  evidence  (/i)  (l). 

•  (g)  MoetUttt  et  aV,  v.  Murgatroyd,  1  P.  Wms.  393.  (A)  Ibid. 

(K)The  roaiion  ofT*  and  G.  were  ordered  to  be  sold;  and,  out  of  tbe  R^erence  io 
momes  arising  from  the  sale,  D.  and  N.  were  first  to  be  paid,  then  J.,  and    ^^^ 
lasUy  H. ;  and  if  there  was  any  snrplus  oat  of  th^  sale  of  T.,  after  the  pay- 
ment of  D.  and  N.,  the  same  was  to  be  paid  to  J.,  towards  the  discharge  of 
bis  debt.    Note,  H.  had  obtained  from  J.  a  covenant  that  H.'sdebt  shonid 
have  a  preference.— ^As  to  what  notice  a  coousel  or  agent  shall  be  said  to  have 
at  the  present  day,  by  being  employed  in  the  same  bnsiuess,  see  post,  596. 
and  note  there.    In  ffuNsden  v.  Cheney,  8  Vem.  1.60,  a  person  stood  by  and 
•aid  nothing  of  a  deed  which  he  knew  created  ah  entail.   He  was  held  compell- 
able to  remedy  the  mischief,  which  his  fraudulent  silence  occasion^.    And,   Whai  wHee  a 
it  is  observable,  Chat  where  a  tenant  in  tail,  who  conceived  hunself  to  be  clerk  htu  *Sf  «J- 
fl^aed  In  fee,  settled  the  estate  apon  his  intended  wife  by  way  of  jooitnre,  and  "      ^ 
ibe  settlor*!  younger  brother,  who  viras  entitled  to  the  estate  In  remainder,  and 
knew  of  the  entail,  engro$»ed  ihe  settlement  but  gave  no  notUe  of  ike  enUui, 
because,  as  he  admitted  himself,  he  apprehended  his  brother  wotild  destroy 
it ;  and  the  settlor  died  wfthont  issoe— in  a  question  between  his  widow  and 
tbe   yonnger  brother  as  to  the  validity  of  the  jointure,  the  court  held,  that^ 
flbe  sboald  enjoy  against  the  brother  and  all  claiming  under  lihii.    And  this 
decree  was  affirmed  on  appeal  to  the  House  of  Lords*  Rbod  v.  PoiCf  t  Vem. 
1159. 

(C)  To  -deprive  a  creditor  of  bb  right,  it  seems  requisite  that  it  appeal  In  whd  lighi 
l^y  some  act,  that  he  is  not  iwily  aware  of  what  is  doing*  to  his  prejudice,  ^^y^^^^^J^ 
bat  that  he  assents  to  it.    By  the  civil  law,  a  creditor  was  not  to  lose  his  |o  he  tiewed. 
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Issue  in  tail  Thu8>  where  N/s  younger  brother,  having  an  annuityoT 

fiMji^,  enamrag'  lOOL  per  annum  charged  on  lands  by  his  father^s  wiU,  con* 

inf^  stranger  to 


mortgage,  nnless  it  wa3  obvieasly  his  intention  to  resign  it,,  or  valess  tiKn 
were  grounds  to  charge  him  witli  dishonesty,  ibr  not  having  declared  hit  right 
when  he  was  under  an  obligation  to  do  so.  Thas  in  the  strong  case  pot  by 
Justinian  in  the  digests  (Lib.  39.  ff.  de  pigm.  aet)^  if  a  mortgagor  Mgnasl 
witness  the  will  of  the  mortgagee,  whereby  the  lands  hypothecated  are  defiied 
to  the  testator's  children  beneficially,  he  shall  not  lose  his  right  of  redeaiptioi, 
although  the  testator  might  have  added,  that  he  had  purchased  thow  hsdi 
of  the  witness.  There  is  hideed  a  considerable  difference  between  a  creditsr 
signing  an  instrument  as  a  party,  and  his  signing  it  only  as  witness.  Wlistercr 
he  signs  as  a  party'binds  him  without  donbt  But  in  deeds  which  be  dgv 
as  a  witness,  and  where  the  signature  is  put  only  for  a  testimony  to  tbetntk 
of  what  is  transacted  between  the  contracting  parties,  one  cannot  draw  a  eon* 
sequence  from  the  signature  of  tlie  witness  that  may  be  of  prejudice  to  hiv 
unless  it  can  be  proved  that  he  was  fully  aware,  when  be  signed  the  isftn- 
ment,  that  his  silence  wonld  be  the  occasion  of  cheating  one  of  the  paitiei 
to  the  contract.  But  if  a  witness  does  not  contribute  any  thing  on  his  part 
to  the  cheating  and  over-reaching  any  of  the  parties,  and  if  he  gives  so 
express  consent  which  derogates  from  bis  right  neither  his  presence  dot  bis 
signing  ought  fo  hurt  him. 
Ifoetrineintext      The  learned  author  tlierefore  adds  a  qnery  to  the  last  proposition  in  (be 

premised,    it  seems  very  properly  placed.    Such,   however,  appears  to  bive 
been  the  old  doctrine  of  the  Court  of  Chancery,  as  in  Clare  v.  Bedford^  cited 
in  Hwuden  ▼.  Cheney y  t  Vem.  151,  where  it  was  held,    that  the  secarityof 
Clare,  the  plaintiff,  should  be  postponed,  from  the  circnmstaoce  of  his  wit- 
nessing a  subsequent  mortgage  to  the  defendant,  and  telling  out  the  money  at 
his  master's  chambers,  being  his  clerk.    So  in  Hunsden  v.  Ckenetft  obi  soprS) 
the  mother,  who  was  the  absolute  owner  of  a  term,  and  was  present  at  a  treitf 
for  her  soa*s  marriagef  and  heard  her  son  declare  that  the  term  was  to  cone 
.  to  him  at  her  death,  and  was  a  witness  to  the  deed  whereby  the  reversion  of  tbs 
term  was  settled  on  the  issue  of  this  marriage  after  her  death,  was  held  con- 
peliable  in  equity  to  make  good  this  settlement^  and  to  settle  the  reversion  of 
the  term  accordingly  after  her  death.    In  like  manner  in  Welford  v.  BeeiAili 
S  Atk.  503.    &  C.  1  P.  Wms.  771,  n.  (1).    iVes.  6,  it  was  held,  that  a  mother 
who  witnessed  and  knew  the  contents  of  certain  marriage  articles,  wberei^ 
1002.  was  agreed  to  be  settled  on  her  daughter  for  her  separate  use,  was  bo>»i 
to  perform  the  articles ;  for  that  her  signature  to  those  articles  as  a  witness  (it 
being  in  proof  that  she  knew  and  a^nreed  to  the  contents)  was  sufficient  efideoce 
of  the  agreement  therein  recited  within  the  statute  of  frauds,  althoogh  she  wis 
not  in  terms  a  party  to  them.    But  Lord  Hardwicke  thought  the  bare  attastiaf 
a  deed  by  a  person  su  a  witness,  would  not  create  such  a  presumption  of  »* 
knowledge  of  the  contents  as  to  affect  him  with  any  fraud,  for  a  witnets  wis 
only  to  authenticate  it  and  not  to  be  privy  of  the  contents.    This  seems  to  be 
the  true  distinction.    In  the  cases  cited,  there  are  clear  circumstances  stated, 
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from  which  it  any  be  in&rred,  that  the  party  attesting  the  deed  bad  prcviooi 
knowledge  of  its  contents,  and  it  was  that  knowledge,  and  not  the  bare  attesta* 
tion^  that  made  them  liable  to  the  performance  of  agreements  of  which  they 
were  aware,  and  to  which  they  had  with  a  contrary  and  perhaps  fraudulent  in- 
tention affixed  their  signatures.  Mr.  Peere  Williaims,  jnn.,  therefore^  with 
good  reason,  subjoins  to  the  report  from  which  the  statement  in  the  text  is 
taken,  **  Qn.  tamen,  Whether  the  bare  aiteMting  a  subsequent  incumbrance, 
without  other  circumstances  of  presumptive  notice,  will  postpone  a  prior 
incumbrancer;  since,  at  that  rate,  a  prior  mortgagee  or  incumbrancer  may, 
without  any  fraud  or  ill  intention  on  his  side,  be  liable  to  be  cheated  of  his 
security;  and  so  I  find  it  said  by  Lord  King,  in  my  father's  report  of  an 
Jnomynuus  can,  in  Mich.  17SS."  Lord  Thurlow  likewise  observed,  referring  to 
Mocatioy,  Murgairoydy  that  he  did  not  leave  that  case  as  a  case  which  he  should 
have  determined  in  the  same  manner ;  for  a  witness  in  practice  was  not  privy 
to  the  contents  of  the  deed.  Becket  v.  Cordley^  1  Bro.  C.  C.  35S,  et  vide 
1  Fonb.  Trea.  Eq.  165,  note  (n),  5th  ed. 
At  law  a  witness  is  not  supposed  to  be  acquainted  with  the  contents  of  the  First  ineum* 

deed  he  witnesseth.  Reed  v.  WiUwms,  5  Taunt.  257,  where  it  was  in  effect  ^rancer  attest- 

'  '  '  tfig  ixecution  of 

held,  as  the  placita  states,  that  notice 'of  the  contents  of  a  deed  is  not  to  be  second  mart- 

presumed  from  the  fact  of  attesting  another  person's  execution  thereof.    In  gV^^  ^***  P^" 
equity  there  does  not  appear  to  be  any  well-founded  reason  for  the  establish-  ^^^^  i^^^  ]^ 
ment  of  a  different  role,  unless  the  first  mortgagee,  tn  confederacy  with  the  knew  contenie 
mortgagor,  agrees  to  conceal  his  mortgage,  or  is  otherwise  guilty  of  fraud,  ^f  ^^' 
I«ord  Eldon,  in  deiivering  his  judgment  in  the  case  of  Evans  v.  BickneU^ 
6  Ves.  190,  is  reported  to  have  said,  *'  Then,  as  to  concealment,  as  the  case 
of  persons  standing  by  as  witnesses  to  deeds,  if  it  is  to  be  taken  as  a  fact 
that  the  witness  knows  the  contents  of  the  instrument  to  which  he  is  a  witness, 
the  engrossment  of  the  mortgage  by  a  person  entitled  under  a  prior  entail,  no 
recovery  having  been  suffered  ;  all  these  cases  either  of  positive  representation 
contrary  to  the  truth,  or  concealment  of  what  ought  to  be  represented,  are 
iDtelligible;  but  it  is  not  to  be  denied,  that  where  there  has  been  mere  negli- 
gence, though  it  may  have  very  mischievous  consequences,  the  court  has  not 
charged  the  party  unless  it  has  been  so  gross  as  to  amount  to  evidence  of 
fraud."    In  Holmes  v.  CusttmeSy  It  Ves.  279,  a  bill  was  filed  by  a  legatee 
ugainst  the  executor  for  payment  of  his  legacy.    The  defence  set  up  was,  that 
the  testator,  when  he  gave  a  legacy  of  1002.  a-piece  to  all  the  children  of 
Robert  H.,  meant  George  H.,  tlie  former  being  dead  at  the  date  of  the  will; 
that  under  this  impression  tiie  executor  had  paid  to  each  of  the  children  of 
George  H.  lOOJ. ;  and  that  the  plaintiff,  who  was  the  only  surviving  child  of 
Robert  H.,  was  subscribing  witness  to  a  receipt  given  by  a  trustee,  upon 
]^ayment  to  him  of  the  legacy  of  one  of  the  children  of  George  H.  npon  cer- 
tain trnstsTthe  plaintiff  being  tiien  clerk  to  that  trustee).    But  the  right  of 
the  plaintiff  was  held  not  barred  by  his  merely  signing  the  receipt  as  a  witness, 
that  receipt  not  amounting  to  a  release  or  fraud.    In  like  manner,  in  the  recent 
case  of  Lord  Rancliffe  v.  Parkynsy  6  Dow's  P.  C  2S4,  the  Chancellor  said, 
with  reference  to  the  doctrine  of  notice,  ^  there  is  an  old  determination,  that 
a  witness  to  a  will  or  deed  shall  be  taken  to  have  cognizance  of  all  its  con- 
tents.   But  that  doe  trine  has  not  of  late  been  acceded  to ;  and  it  would  be    ^ 
most  mischievous,  if  one  who  has  been  a  witness  to  a  deed  or  will,  ^d  after- 
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jmrehtue  mt-  tracted  ^th  H.  for  sale  thereof  (•) ;  H.  went  to  N.,  ead  io- 
yomnger  6ro-  formed  hhn  of  his  intended  purchase,  desiring  to  know  of  him 
iS^r  fi^t'  ^  ^  younger  brother  had  a  good  title  to  it,  and  whether  his 

tpr0i  decreed 

iocenfirman-        (i)  Hobbs  r.  Nortim,    iVeni.   136.      where  the  Lord  Ohanoeflor  [Rodi] 

mutjf  (m).  Vide  «  Eq.  Ca.  Abr.  515,  pi.  3.  Watts      aays,  ignormce  qf  ku  Hile  d^ert  (k 

r,  CreeweUy  9Vin.  Abr.  415,  pi.  24.      ciue{n), 

,  See  Dyer  v.  Dyer^   t  Ch.  Ca.  108, 


wards  happens  to  be  concerned  in  a  transaction  relative  to  other  proper^, 
ahoold  be  supposed  to  have  notice  of  the  contents  of  the  will  or  deed  to  which 
he  was  a  witness,  so  as  to  fix  notice  of  them  npon  his  principal  on  that  acci- 
dental gronnd."— H^nce,  it  appears,  that  a  first  mortgagee  attesting  a  seoood 
mortgage  deed  withoat  being  acquainted  with  its  conteQts,  or  withoat  iti 
being  proved  in  evidence  that  he  knew  of  the  object  and  intention  of  the 
parties,  will  not,  by  the  mere  circumstance  of  attestation,  be  deprived  of  hit 
priority. 
[  442  *  ]         (M)  So,  in  H%mng  v.  Ferrers,  GUh.  Eq.  Ca.  85,  ante,  437,  ia  a0<Ui  ^ 
Rule  holdsy  not^  decree  was  against  the  son,  by  reason,  that  the  son  knowing  the  inyierfectioDS 
^^t^^win-  ®^  **"  fether's  lease,  suffered  the  plaintiff  to  repair.    And  Uic  rale,  that  an 
fancy*  incumbrancer  silently  looking  on,  and  permitting  or  encouraging  a  third  persos 

to  advance  more  money  on  the  estate,  withoat  givinj;  notice  of  his  iocambreoee, 
shall  be  postponed  till  after  the  third  person  is  satisfied,  so  far  as  such  first 
incumbrance  stands  in  his  way,  will,  it  seems,  hold  good,  against  a  penoB 
promoting  or  encouraging  the  mortgage  or  bargain,  although  he  or  she  be  a 
feme  covert  or  under  age.  So,  at  least,  it  was  argued  in  Gory  v.  Gertekeh 
2  Madd.  Rep.  46,  oil  the  auUiority  of  Sag.  V.  &  P.  597-8,  4th  ed.  624,  5tbed. 
Of  instrvntents      (N)  There  are  many  cases  in  the  elder  Vesey's  reports  as  to  this  poioti 

made  in  tgnin       ^^^^         ^  establish  the  doctrine,  that  instruments,  obtained  from  piitle* 
ranee  or  mts-  ^  *  ^     /   • 

take  of  rights,     ignorant  of  their  rights,  will  be  set  aside,  altiiough  there  be  no  fraad  or  m- 

position  in  the  case.  See  Bingham  v.  JSingAam,  1  Ves.  126.  Cocking  v.  Prttt^ 
ibid.  400 ;  and  Ramsden  v.  Hilton^  2  ibid.  304.  See  also,  Evans  t.  Uewdit^ 
X  Cox  C.  C.  $SS.  S.  C.  «  Bro.  C.  C.  150.  Lord  King,  however,  in  Ttaii^ 
V.  Teasdale,  Sel.  Ca.  Ch.  59,  held  contra.  There  a  father,  who  conceived  bii 
son  to  be  tenant  in  fee,  (though  he  was  in  fact  only  tenant  for  life,  .with  re- 
mainder to  the  father  in  fee)  was  privy  to  a  settlement  of  the  estate  upon  the 
son's  marriage.  The  father  afterwards  finding  out  his  right,  contended  that 
he  was  not  bound  hf  the  settlement ;  for  though  be  was  privy  to  it,  yet  not 
knowing  of  his  right,  he  could  not  give  notice ;  and  consequently  was  not 
guilty  of  any  fraud.  Lord  King  held  him  to  be  bound,  obsenriog,  that  as 
he  knew  of  the  settlement,  he  should  not  take  advantage  against  it.  Htf 
Lordship  also  adverted  to  the  near  relation  of  father  and  son,  from  which  be 
said  it  was  to  be  inferred,  that  had  the  real  interests  of  the  parties  heep 
fully  understood,  the  father  would  have  been  required  to  join  in  the  settlemcDt 
on  bis  son's  marriage,  or  on  his  refusal,  the  marriage  would  not  have  taken 
place.  The  true  distinction  seems  to  be  this  t— If  an  instrameot  be  bi»^ 
under  the  influence  of  the  same  common  mistake,  with  neither  svfprofw  tff* 
on  the  one  side,  nor  fraud  on  the  other,  and  both  parties  have  equal  opporta* 
aities  of  ascertaining  the  true  state  of  the  facts,  equity  will  not  iaterfef«' 
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ftdier  was  a^aed  in  fee  at  the  time  of  making  the  will,  and  if 
it  had  ever  been  revoked.  N.  told  him  he  believed  his  bro- 
liher  had  a  good  tide,  and  that  he  had  paid  him  the  annuity 
for  twenty  years ;  but  at  the  same  time  informed  him,  that  he 
heard  there  was  a  settlement  made  of  his  fsither's  lands  before 
tfhe  will,  which  was  in  the  hands  of  T.,  but  that  he  had  never 
seen  it,  and  therefore  could  not  tell  what  were  its  contents ; 
and  encouraged  the  purcliase,  telling  H.  he  had  not  only  paid  [  443  ] 
hisfat»ther  the  aimuity  to  that  time,  but  had  also  paid  his  sis- 
ters 3000/.  under  the  same  will.  The  purchase  was  completed, 
and  afterwards  N.  got  the  settlement  into  his  hands,  and  would 
have  avoided  the  ajuiuity,  the  lands  being  thereby  intailed. 
H.'6  bill  was  to  have  the  annmty  decreed  or  re-payment  of  his  ' 
purchase  money ;  and  though,  on  the  hearing,  there  was  no 
proof  that  N.  had  any  notice  of  the  contents  of  this  settle- 
ment at  the  time  he  prcmioted  the  purchase,  yet  the  Lord 
Keeper  decreed  the  re-purchase  of  the  annuity  merely  on  the 
encouragement  N.  gave  H.  to  proceed  in  completing  the  con- 
tract; for  that  it  was  a  negligent  thing  in  him  not  to  have 
made  himself  acquainted  with  his  own  title,  that  he  might 
have  informed  the  purchaser  of  it  when  he  came  to  inquire 
of  him. 

And  such  constructive  fraud  not  only  binds  the  party  himself  Pfrwn  nuJdng 
personally,  from  whose  negligence  it  arises,  but  also  binds  the  taOon  through 
lands,  &c.  charged.  Thus  where  B.,  the  elder  brother  of  I.  B.,  J'j'^^i  "]{^^ 
was  under  a  settlement  entitled  to  a  real  estate,  charged  with  hnown  the  truths 

f\d\rt.i    n  i«ii/»-i  •  •  deprived  of  his 

8000/.  for  one  younger  child  of  the  marriage,  but  subject  to  a  ffriority,  which 

Innds  the  lande 
(o). 

* 

Chofmondeletf  ▼.  CtitUon,  2  Meriv.  36f«  Bat  if  an  instrament  be  obtained  from 
persons  ignorant  of  their  rights,  but  whose  rights  are  known  to  the  party 
•btaioing  the  instmment,  a  court  of  eqnity  will  relieve.  Broderick  v.  Erode* 
rieky  1  P.  Wms.  859,  and  the  eases  referred  \o  in  the  notes.  Yet  it  mnst  be 
•bserved,  that  if  the  party,  to  whom  tlie  tmc  state  of  the  title  is  known, 
refers  to  deeds  or  otherwise,  oat  of  which  the  other  party,  by  using  reasonable 
diligence,  might  have  seen  whether  the  representation  were  correct,  there  the 
party  negligently  passing  over  the  title  without  investigating  its  merits,  cannot 
have  redress.  Peamm  v.  Morgan,  t  Bro.  C.  C.  d88.  AitalU  v.  Medlyeot,  MS. 
1  Madd.  Ch.  263,  2d  ed.  .  £t  vide  1  Fonb.  Tr.  Eq.  117, 120,  5th  ed.  and  ante, 
387. 

(O)  This  mast  be  understood  of  a  penon  wlio  is  a  prior  incnoibrancer,  or    r  ^^  •  -i 
wk»  is  in  aane  respect  bound  to  give  a  faithful  statement,  when  called  on  Title  not  affrei' 
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proviso,  that,  if  the  father  should  give  to  any  of  his  daughters, 
or  younger  sons,  any  money  or  lands,  for  or  in  advancement 
in  marriage  or  ot?iermse,  the  value  thereof  should  be  deducted 
from  the  portion,  unless  he  should  by  writing  declare  to  the 
contrary  (i).  The  father  devised  to  I.  B.  4000/.  after  the  deadi 
of  his  (the  son's)  mother,  and  the  residue  of  his  personal  estate, 
and  died.  Then  the  elder  so^  suffered  a  recovery,  by  which 
he  obtained  the  fee-simple  in  the  lands.  Afterwards  I.  B.  ap- 
[  444  ]  plied  to  P.  to  lend  him  3000/.  on  the  security  of  the  8000/. 
portion,  for  which  he  assigned  5000/.  part  of  the  8000/.  as  a 
security,  and  also  entered  into  a  bond  in  a  penalty  for  the 
same.  P.,  previous  to  lending  the  3000/.,  applied  by  his  soli- 
citor to  B.,  informing  him  of  I.  B.'s  apphcation,  and  desired  to 
be  informed,  whether  the  8000/.  was  a  subsisting  charge  upon 
the  estate ;  when  B.  declared  that  it  was,  and  that  P.  might 
safely  advance  his  money  upon  the  security.  B.  also  after- 
wards applied  for,  and  obtained  a  sum  of  money  to  pay  off  the 
8000/.  portion;  and  gave  P.'s  solicitor  notice  that  he  would 
pay  off  the  3000/.  at  the  end  of  six  months  after  the  notice: 
B.  dying  soon  after,  the  money  was  not  paid,  but  from  the 
death  of  his  father,  and  down  to  his  own'  death,  he  paid  the 
interest  of  the  8000/.     Upon  his  death  the  estate  descended 

'  (k)  Riehman  ▼.  Morgan,  1  Bro.  C.  C.  63.    2  Ibid.  394. 


itntathn   i>/       to  reveal  bis  knowledge  of  the  circnaistances  of  another,  for  if  a  person  who 
thtrd  perion,       i,  uQ^er  no  obligation  gives  an  honest  representation,  althongh  he  might  hsve 

been  mistaken  in  his  belief,  yet  be  will  not  be  bonnd  to  make  good  any  inis' 
chief  which  snch  an  erroneous  accoont  might  occasion.  Thus,  where  oo  a 
treaty  of  marriage  tlie  hnskmnd  applied  to  the  brother  of  the  wife  to  know  the 
amount  of  her  fortune^  and  the  manner  in  which  it  was  secnred.  The  brotber 
represented  itfaii-ly  as  he  then  conceived  it  to  be,  and  as  being  charged  on 
a  real  estate  nnder  the  father's  will,  addmg,  that  the  husband  need  not  eu* 
mine  the  will  or  the  family  deeds,  the  facts  being  certainly  as  he  represented 
them.  A  recital  to  the  same  effect  was  also  made  in  the  settlement  to  whicli 
tlie  brother  was  a  party.  It  afterwards  tamed  out  that  tlie  father  had  ns 
power  to  charge  the  estate  by  his  will,  but  this  fact  was  unknown  to  all  the 
family  at  tlie  time  of  the  marriage,  and  the  Chancellor  decreed,  that  ite 
tepresentation  of  the  brother,  nnder  these  circumstances,  should  not  bind  bin 
to  make  it  good.  Merewether  v.  Sbawj  2  Cox  C.  C.  124.  Fox  v.  MocknA, 
<  S  Bro.  C.  C.  430 ;  and  PaOey  v.  Freeman^  3  T.  R.  52,  where  the  effect  of  tktt 
distinction  at  law  is  fully  investigated.    See  also  the  preceding  note. 
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to  his  two  daughters.  .  B.  had  possession  of  the  settlement^  and 
knew  of  the  advancements  of  the  father  to  I.  B. ;  but  sup- 
posing them  not  to  affect  the  portion^  did  not  reyeal  the  same 
to  P.     A  bill  was  filed  by  the  mortgagee  against  the  daughters 
to  have  the  3000/.  raised  and  paid  out  of  the  setded  estate. 
They  set  up  as  a  defence,  that  the  bequest  of  the  4000/.  and 
of  the  residue,  was  a  satisfaction  for  the  portion  under  the 
proviso  inserted  in  the  settlement.     And  it  being  held  that  the 
bequest  was  a  satisfaction,  it  then  became  a  question,  whether 
B.  had  not  bound  himself  and  the  land  notwithstanding  by 
his  declaration,  ''  that  the  portion  was  a  subsisting  charge  ?" 
It  was  agreed  on  behalf  of  the  daughters,  that  if  B.  knowingly 
misrepresented  the  case  to  P.*s  attorney,  it  certainly  must  bind 
him.    All  the  cases  were,  that  the  person  misrepi'esenting  was 
boimd  by  his  own  misrepresentation ;  but  this  went  something 
farther,  namely,  to  bind  the  lands.     If  a  man  was  guilty  of  a 
fraud,  by  which  the  land  was  affected,  the  misrepresentation 
would  bind  the  land ;  but  if  there  w^s  no  fraud,  the  land  could 
not  be  affected.    It  was  the  duty  of  P.'s  solijcitor  to  make 
every  inquiry;  he  ought  to  have  made  the  trustees  parties. 
It  was  great  negligence  on  his  part  not  to  take  a  legal  security. 
He  ought  to  have  inquired  what  I.  B.  took  under  the  will. 
The  principle  the  court  went  upon,  was  by  acting  upon  the 
conscience  of  the  defendant  in  such  cases;  if  the  defendant 
was  acting  against  conscience,  the  court  would  apply  a  remedy, 
but  there  was  in  this  case  nothing  against  conscience.     B.  was 
ignorant  of  the  legal  effect  of  the  legacies.     If  then  there  was 
no  fraud,  there  was  nothing  for  the  court  to  relieve  against, 
and  the  land  could  not  be  bound.    But  by  fuller.  Justice, 
(who  sat  for  the  Chancellor)  the  only  question  is,  whether  P.      [  445  ] 
has  a  right  to  have  3000/.  raised  for  payment  of  his  debt  out 
of  the  estate  of  B.     It  is  argued,  that  this  is  not  to  be  done 
unless  there  is  such  a  fraud  as  to  affect  land,  and  that  here 
was  no  fraud,  but  B.  acted  innocei;itly.     It  brings  to  my  mind 
a  case  tried  before  me  at  Guildhall,  by  one  merchant  agamst 
another,  for  giving  a  false  character  of  a  third  person,  by 
which  the  plaintiff  was  induced  to  give  him  a  credit,  and  lost 
his  money;  my  direction  to  the  jury  was,  that,  if  one  man  A.  telihg  B. 
tells  another  a  falsehood,  by  which  he  is  injured,  the  deceived  "SkSui  w  in^ 
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jured,  B.  may   person  has  his  remedy  hy  an  action  (p).    Those  Who  "wish  to 

maimtain  action         •       •   •   i       i        %       •  i       -n     .li       o-^j 

ofahut  if.        maintain  the  daugnter  s  case,  argue^  that  IS.  the  mther  was  t 

total  stranger  to  the  caEse,  ;vrhich  argument  admits  the  principle, 
that,  if  he  had  been  interested,  the  declaration  would  limd. 
Here  the  person,  of  whom  the  question  was  asked,  eertairdy 
had  no  interest.  Fraud  k  a  question  of  law,  and  of  fiict.  K 
is  always  considered  as  a  constructive  fraud  where  the  party 
.  knows  the  truth  and  conceals  it,  and  such  constructiTe  firaad 
always  makes  the  party  liable.  I  think  that  here  B.  knew  of 
the  proviso  and  advancements,  and  that  in  this  court  he  was 
obliged  to  take  notice  of  them.  In  fact  he  had  express  notice. 
It  is  not  Hke  the  case  of  a  latter  deed  referring  to  a  former 
one.  The  inquiry  was  a;  very  proper  one  on  the  part  of  P., 
and  completely  repelled  any  imputation  of  negKgence  in  his 
agent,  and  thfe  inquiry  was  properly  made  of  the  party  imme- 
diately interested.  B.,  at  the  time  'of  the  inquiry,  had  Ae 
equitable  interest  in  the  estate,  and,  upon  the  application, 
assured  P.  that  he  might  safely  lend  his  money.  The  inquiry 
was  the  most  material  P.  could  make.  If  B.  admitted  the 
term  to  be  ht  existence,  he  must  be  bound  by  his  admis^* 
He  had  full  notice,  and  induced  P.  to  lend  his  money,  which 
was  a  fraud  that  would  affect  the  daughter's  estate.  The  team 
must,  therefore,  be  held  to  be  in  force  to  secure  the  3060/.,  and 
the  trustees  must  raise  that  sum  and  interest. 


This,  the  doC'       (P)  So  in  PaaUy  ▼.  Freeman,  3  T.  R.  51,  it  was  freld,  tfaat  a  false  affirmation 

trine  in  equity  made  by  th6  defendant,  wtUi  intent  to  defrand  the  plain  tiff,  vrbereby  he  re- 
as  well  as  at  e 

faiii  ceived  damage,  was  good'  ground  for  an  action  on  tbe  case  in  the  nature  of 

deceit ;  and  that  in  sncU  an  action  it  was  not  necessary  that  tbe  defendant 
should  be  benefitted  by  the  deceit,  or  that  he  should  collude  with  the  person 
who  was  so  benefitted.  See  also,  S.  L.  Eyre  y.  Dvattford,  1  East,  31 8.  Btf- 
craft  ▼.  Creasy,  2  ibid.  9f .  Fimiofi  v.  Keys,  19  ibid.  632.  Tapp  v.  Lea,  S  Boi* 
&  Pol.  $67',  and  Evans  v.  Bicknell,  6  Ves.  174,  where  Lord  Eldon  declared, 
that  the  case  of  Pasley  v.  Freeman,  and  all  others  of  that  class,  were  nore 
fit  for  a  court  of  equity  than  a  court  of  law,  and  his  Lordship  was  clearly  of 
opinion,  that  at  least  there  was  a  concurrent  jurisdiction ;  and  said  it  had 
occurred  to  htm,  that  that  case,  on  tbe  principles  of  many  decisions,  migl>t 
have  been  maintained  in  eqnity :  for  it  was  a  very  old  head  of  equity,  that  if 
a  representation  be  made  to  another  person  going  to  deal  in  a  matter  of  inte- 
rest upon  the  faith  of  that  representation,  the  former  shall  make  that  repre- 
aentation  good,  If  be  knows  it  to  be  false ;  and  tliis  dictmn  of  Lord  Eldon*^ 
.     .  waa  cited  and  rccogniaed  by  Sir  William  Grant,  M.  R.  in  Burrowes  v.  Uekf 

10  Vea.  475. 
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And  if  such  BUbsequent  mortgagee  apply  to  a  prior  ineum^'  l^os»  ^priority 
farancer,  to  know  if  he  hath  any  incumbrance  or  mortgage  on  mortgage; 
the  estate  upon  which  he  intends  to  take  a  security^  and  he 
denies  that  he  hath  any^  he  will  lose  his  priority. 

But,  in  this-  case^  it^^U  be  necessary  for  such  subsequent  if  tnf^rmedtkM 
mortgagee,  or  his  ageM,  to  inform  the  prior  incumbrancer  that^  :1^  tH^i^^" 
he  is  about  to  lend  the  mortgagor  money,  or  otherwise  he  will  ^^^  ^^' 
not  on  denial  lose  his  priority ;  for  he  is  not  bouiid  to  ailswer 
unless  he  knows  of  such  intention,  as  the  question  may  be  put) 
merely  to  satisfy  an  impertinent  curiosity.    Thus,  where  R. 
had  lent  money  to  S.  upon  a  mortgage  (/),  and  L  being  likewise 
about  to  lend  S.  money,  directed  6.  to  inquire  of  R.  whether 
he  had'  any  incumbrance  or  mortgage  on  that  estate,  who  de- 
nied that  he  had,  and  on  a  second  apphcation  returned  the 
same  answer ;  R.  acknowledged  that  G.  met  him  in-  a  public 
market,  and  inquired  of  him  what  money  S.  owed  him,  bilt 
denied  that  G.  informed  him  I.  was  about  to  lend  S.  money; 
nor  did  G.  on  cross-examination,  take  upon  himself  to  swear 
he  did;  the  Lord  Keeper  directed  an  issue  to  try  whether  G. 
told  the  defendant  that  the  plaintiff  was  about  to  lend  money 
on  the  estate  of  S.,  when  he  inquired  what  S.'s  debt  was  (q). 

And  if  there  be  several  equitable  interests  affecting  the  Q«»  !»"•"  f* 

tempore  poiwoT 

same  estate  (m),  they  will  attach  upon  it  according  to  the  re*  est  jure. 

(2)  IbSatMn  r.  Rhodes,  2  Vera.  554.       (in)  t  Ves.  477.  Ca.  Temp.  Talb.  68. 

/ 

'■■■■'         I  ■■  .!■  ..  ■  ..'■■.,  ■■,..■■  t.  I  !■■  Ill 

(Q)  It  is  remarkable,  that  Lord  Redesdale  io  his  MS.  Dotes  to  Becket  r.   7(^f«oii  t. 
Ccfdleyf  commonicated  to  the  profession,  tfarongh  the  mediom  of- Mr.  Belt's  Rhodes  said  U 
▼alnable  edition  of  Bro.  Ch.  Ca.  vol.  i.  p,  357,  n.  5.  (referring  to  MS.  notes  **  >vo«*«»« 
of  Lord  Talbot  for  his  anthority,)  shoold  state  the  decision  in  this  case  of 
ihboisom  Y.  Rhodes,  as  being  reversed.    It  continues,  however,  to  be  cited  as 
an  existing  antho^ty,  see  t  Madd.  Cb.  444.    Sngd.  V.  St  P.  659>  and  1  Fonb. 
TV.  Eq.  165.    And  it  Is  observable,  that  the  same  doctrine  seems  to  have  Practie^i, 
htia  laid  down  in  Amy's  ease,  2  Ch.  Ca.  128,  cited.    It  would,  therefore,  be 
Well  worth  the  while  when  a  person  is  about  to  lend  money  on  mortgage,  and 
he  suspects  that  another  person  has  a  lien  or  claim  on  the  estate,  to  make  a 
Confidential  inquiry  of  such  person  as  to  that  fact,  particularly  observing  to 
state,  that  a  treaty  of  mortgage  is  in-  negociation  between  him  and  thor  her* 
rower;  and  then,  aecording  to  the  above  doctrine,  if  the  person  of  whom  the 
ittpiiry  is  made,  has  an  incumbrance  on  the  estate  and  deniee  it,  equity  wilt 
not  afterwards  permit  him  to  enforce  his  demand  againrthe  mortgage. 
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spective  periods  at  which  they  commenced ;  for  it  is  a  mazini 
in  equity  as  well  as  at  law,  that  "  Qui  prior  est  tempore  potior 
est  jure  (k)" 

[  447  ]  So^  where  Joh  Smith  and  Samuel  his  son  mortgaged  aa 

TMf  «  maxim  ggtate  hy  feoflment  to  Winter,  and  Samuel  afterwards  died, 

m  equity^  as  '^  '  -  ' 

well  a»  at  law.  leaving  Elizabeth  Smith  his  heir,  who  married  Thomas  Brom- 
morigogte  06-  wich(n);  Thomas  took  an  assignment  of  the  mortgage  intke 
JfjJ^^JJ^?  name  of  Anthony  Bromwich  in  trust  for  himself.  Then 
€ka»€  qfueond.  Thomas  mortgaged  the  same  premises  to  Elizabeth  his  sister. 

Afterwards,  Thomas  devised  these  premises  to  Anthony  Abbot, 
his  grandson,  and  his  heirs.  At  the  time  of  making  this  will 
he  had  two  daughters,  Anne,  married  to  Robert  Abbot,  and 
Elizabeth. — Thomas  died,  his  wife  surviving ;  then  she  died, 
and  Elizabeth  the  daughter  married  Peter  Newley.  A  bOl 
was  then  brought  by  Peter  and  Elizabeth  his  wife,  against 
Robert  Abbot  and  Anne  his  wife,  Anthony  Abbot,  and  Robert 
the  son  of  Robert,  praying  to  be  let  in  to  a  redemption  of  a 
moiety,  insisting,  that  Thomas  had  only  a  redeemable  interest, 
and  no  power  to  dispose  of  the  inheritance ;  and  the  court  (fe- 
creed  a  redemption  as  to  a  moiety.  This  decree  was  never 
carried  into  execution,  and  Anthony  Abbot  was  permitted  to 


(n)  Clarke  v.  Abhoty  Bam.  Rep.  457.    8,  C.  t  E<|.  Ca.  Abr.  606,  and  snpn, 
)9. 


409. 


Cdiff  wpport-      (R)  The  principle  that  in  all  cases  where  the  legal  estate  is  outstandinf,  the 
ifxf  ^*^'*'*  **  eqniUble  incumbnuices  must  be  paid  according  to  their  priority,  issapported 
r  447  ♦  1      '^y  abundant  authority.    Vide  MorrHi  ▼.  Paske^  2  Atk.  5«.    Mathems  f .  Csr<- 
forigkt^  ibid.  S47.    Pwrftet  y.  Windsor,  S  Yes.  486.     fVortley  v.  Birkhead,  ibid. 
571.    S.C.  3  Atk.  809.     Belcher  v,  Rei\forthy   6  Bro.  P.  C.  28.    RMim^* 
Davidson^  1  Bro.  C.  C.  63.     WUUmghby  r,  fViUougkby,  1  T.  R.  763.    S.  C. 
infra,  465.    Morriason  ▼.  PartoM,  t  Taunt  415.    Knott  Ex  parte,  11  Ves.  e09f 
and  Maekreth  v.  Symona^  15  Ves.  329,  where  the  doctrine  is  fully  and  ably 
considered  by  Lord  Eldon.    It  is  a  common  rule,  says  Baron  Pnffendorf,  is 
his  Commentaries  on  the  Law  of  Nature  and  Nations,  b.  3.  c.  8.  s.  11,  that  he 
who  has  the  precedency  in  time,  should  have  also  the  advantage  fai  right;  not 
that  time  considered  barely  in  itself  can  make  any  such  difference,  but  becaan 
the  whole  power  over  a  thing  being  formerly  secured  to  one  person,  ban  all 
others  from  obUining  a  title  to  it  afterwards.    So  in  the  civU  law.    Cte^ 
pigHore  niraque  para  coniendii,  pneodUt  jury,  gat  pr4BeenU  tempore.    XH^*^*- 
iH  fine,  L  4.    Code  qui  pot,  2.  IX.  Jf*.  cod.  and  again.  In  pigmore  placet,  » t^ 
convenerit  de  pignore,  licet  posteriori  res  tradatur,  adhuc  potiorem  eue  priert^ 
IHd.  I,  It,  mf,jf,qui  pot. 
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c0ndDue  in  possession  until  his  death.     In  1720,   Anthony 
mortgaged  the  premises  to  Taylor^  and,  in   1724,  again  to 
Nicholas,    and  afterwards  made  several  other  mortgages  to 
Nicholas,  and  then .  died,  leaving  Anthony  his  heir  at  law. 
Then  Peter  Newley  and  Elizaheth  his  wife,  and  Aime,  who 
was  the  widow  of  Robert  Abbot,  for  divers  considerations, 
conveyed  the  premises  to  Robert  the  son  of  Robert  and  his 
heirs,  who  afterwards  took  an  assignment  of  Taylor's  mort- 
gage.    In  this  same  year  Nicholas  assigned  his  mortgages  to 
Clarke.     Then  Elizabeth  the  sister  of  Thomas  died,  having 
first  made  her  will  and  Peter  Newley  executor  thereof,  who     [  448  ] 
also  died,  leaving  Thomas  Newley  executor  of  his  will.    Then 
Thomas  Newley  assigned  all  his  interest  in  the  mortgage  to 
Clarke,  who  now  brought  his  bill  against  Robert  Abbot,  An- 
thony Abbot,  and  Elisabeth  Abbot,  praying  that  an  account 
might  be  taken  of  what  money  was  due  to  Robert,  on  the  as- 
signment of  the  mortgage  which  was  made  to  him  by  Taylor, 
and  that  the  plaintiff  might  redeem  him ;  and  that  Anthony 
and  Elizabeth  might  come  to  an  accotmt  as  to  the  mortgages 
which  were  assigned  to  him,  and  be  declared  to  pay  those  sums 
to  the  plaintiff,  together  with  the  money  which  he  should  pay 
to  Robert ;  and,  in  default,  that  Anthony  might  be  foreclosed. 
And  the  Lord  Chancellor  was  of  opinion,  that  the  plaintiff 
was  entitled  to  relief  as  far  as  he  could  take  that  relief,  within 
the  compass  of  the  former  decree;  that,  if  the  plaintiff  had 
got  tiie  legal  estate  either  himself,  or  in  a  trustee  for  him,  so 
that  he  could  have  brought  an  ejectment,  and  put  the  defend- 
ants to  have  been  plaintiffs  here,  it  might  have  deserved  con- 
sideration, whether  these  defendants  would  have  been  entitled 
to  have  redeemed  the  present  plaintiffs ;  but,  as  the  plaintiff 
had  not  the  legal  estate,  and  was  foreed  to  come  into  equity, 
he  must  submit  to  b^  redeemed  by  Anthony  Abbot,  and  could 
put  no  other  terms  upon  his  redeeming  him,  than  sucH  as  fell 
within  the  compass  of  the  former  decree.    His  Lordship  said 
that  "  Qui  prior  est  tempore  potior  estjwre^  was  a  rule  that 
held  in  equitable  as  well  as  in  legal  rights.    That,  in  this  case, 
Robert  had  the  first  equitable  right,  and  therefore  his  mort- 
gage must  be  paid  off  in  preference  to  that  of  the  plaintiff.  It 
was  true  the  plaintiff  had  taken  in  the  mortgage  made  to  Eliza- 
beth, the  sister  of  Thomas,  which  was  prior  to  Taylor  s  mort« 
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gage  underwhidi  the  plaintiff  clained,  but  he  had  no  legid 
estate^  for  waRt  of  taloi^  in  an  assignment  from  Anthony 
Bibmwich,  or  st  least  for  want  of  having  him  before  the  coiat 
in  otder  to  have  a  conveyance ;  and  therefore  Robert)  who 
had  the  assignment  of  the  mortgage  which  was  made  to  Tay* 
lor,,  previous  to  any  assignment  of  the  mortgage  which  Clail^e 
took,  must  be  preferred  to  him :  and  his  Lordship  said,  Aat 
it  was  never  determined  that  a  puisne  mortgagee  could  protect 
himself  against  a  prior  mortgagee^  by  purchasing  a  mortgage 
previous  to  his,  where  there  was  no  legal  estate  inh  that  mort- 
gagee from  whom  he  took  his  second-  assignment  espeeially 
without  bringing  the  trustee  of  that  mortgage  befi^re  Ae 
court. 

^^Jf  fV^,       But  this  general  rule  admits^  of  an  exception  if  any  orte  of 

€q;uti%€»  there  u  ®  r  j 

fritniiiee,  bttt    the  parties  hath  more   equity  to  caU   for'  the    legal  etft^ 

the  ft^eanitv  *^^"^  *^®  Others;  for  he  that  hath  more  equity  shall  be  pre- 
prrferredls).      ferred  (o). 

(o)  Pinrfrei  v.  Windeoff  2  Ves.  486.  nixed  and  acted  on  by  Lord  Muaen, 
Wilkes  v.  Bodington,  3  Vera.  599.  m  Hedlicoti.O'Dwma,  iBall&Bca. 
[S.  C.  post,  604,  et  fide  S.  P.  recog-      171.— Ed.] 


ViAw  of  eqwi'  (S)  The  valoe  of  equities  is  determined  by  ascertaining  who  has  the  best  right 
iiesy  how  detef'  to  call  for  a  conveyance  of  the  legal  estate.  I'hus,  in  Blake  v.  Hungerford^  Pre. 
mned.  ^^^  ^^^^  ^^^  ^^  ^^^  ^^  seised  in  right  of  his  wife  of  tlie  manor  of  D.,  pw- 

cuired^  his  wife  to  join  with  him  in  a  fine,  by  way  of  mortgage  in  fte,  fbrse- 
coring  15^0001. :  the  eqmty  of  redemption  of  which,  on  payment  of  the  aM»ey« 
l¥as  limited  to  A.  for  life,  with  remainder  to  the  wife  ui  fee;  A.  afUrwardi 
acknowledged  a  statute  for  500^  to  J.  S.,  and  then  the  wife  died,  leaving B* 
her  son  and  heir.  A.  contracted  with  B.  his  son,  who  had  no  notice  of  the 
statate,  to  sell  him  his  estate  for  life  in  the  manor  of  D.  for  30001.;  and  accord- 
ingly B;  the  son,  tberenpon  procured  30002.  more  to  be  taken  up  on  tiie  iMrt* 
gage,  and  the  mortgage  to  be  transferred  to  the  new  mortgag(»e,  who  pai^  <" 
the  old  mortgage  and  furnished  the  30001,  to  A.  The  equity  of  redemptioB 
was  limited  to  the  son,  who  coTenaoted  to  pay  the  money  ;  and  the  niortgsg<^ 
co?enant  on  payment  of  the-  money  was  to  assign  to  him,  or  as  he  should  di- 
rect. B.  the  sMflr  then  acknowledged  a  statute  to  one  Mellish  (who  bad  so 
notice  of  the  5001.  statute) ;  and  aflerwarde  made  his  will,  and  derised  lef^cid 
to  the  plaintiffs,  charged  on  the  said  manor,  and  deyisedHhe  manor  itself  to  n* 
father  in'  fee.  The  question  was,  whether  J.  S.,  who  had  the  statute,  whics 
was  acknowledged  by  A',  ixiiile  he  was  tenant  for  life^  should  be  preferred  ui 
paytMDt  to  SfelUsU,  who  was  the  ccnmee  of  the  statute  ghren  by  0<  the  ss* 
after  the  porchaie  of  his  father's  life  estate.   The  Master  of  the  RoHs  deoee^ 
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Thus,  where  diev  defendant  acknowledged  the  money  was  OnehMfhfsu^ 

UUe  at  Wy  and 
-^  mmrtgagi  m 
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that  Mellish  shonid  be  paid  before  J.  S. ;  and  this  decree  was  affirmed  by'  Lord 
Keeper  Wright,  with  the  assistance  of  Blencow,  J.  and  Trevor,  C.  J. 
.  The  reasons  iirged  for  it  were,  that  thoogh  neither  had  the  legal  estate,  and  jjnie  qui  prior^ 
that  as  between  two  equities  qui  pmr  est  tempore  potior  est  jure  was  the  mle,  Arc-  appiicahU 
yet  that  mast  be  understood  of  bare  canities  only ;  bnt,  in  this  case,  B.  had  ^^^  ^ 
more  than  a  bare  eqalty  by  his  purchase  of  A.'s  equitable-  life  estate ;  tin 
whole  interest  was  united  in  him,  and  they  who  had  the  legal  inteMflt  oovc* 
nanted  to  assign  to  him,  and  were  but  his  trustees  afler  payment  of  tke  mort* 
gage  money ;  and  it  differed  little  from  the  common  case  whes«  a  third  mort- 
gagee bonght  in  the  first  mortgage  in  trust  for  himself;  and  B.  might  make  ote 
of  his  trustee's  name  at  law  either  to  defend  or  recover,  and  might  have  ui 
action  at  law  against  them  to  assign.  That  though  A.*s  equity  for  life  would 
have  entitled  him  on  payment  of  a  third  part  to  redeem,  and  the  500I.  statute 
wa«  a  charge  upon  that  equity,  yet  that  was  liable  to  be  defeated  by  a  s'«**«e> 
qnent  incombrancer  without  notice ;  bat  snch  purchaser  must  not  be  a  pur- 
chaser of  a  bare  equity  only,  for  then  the  first  Would  prevail.  Bnt  B.  was  a 
purchaser  of  A.'s  equity  and  the  legal  estate  together,  and  would  have  the  pro* 
tection  of  the  legal  esute.  That  Ms  deed  of  purchase  took  notice  of  the  case, 
and  that  the  mortgage  was  assigned  at  his  instance,  and  by  his  procurement  i 
and  so  he  purchased  the  benefit  of  the  legal  estate  together  with  the  equity; 
That  if  a  third  mortgagee  took  only  an  agreement  of  the  first  nkortgagee  t* 
convey  to  him,  the  second  could  not,  in  such  case,  compel  him  to  assign  to 
him,  becanse  such  assignment  was  no  more  than  what  they  mighO  have  done 
without  any  agreement ;  and  that  in  this  case  B.  was  not  entitled  on  the  old 
equity  of  A.,  bat  on  the  new  equity  raised  on  the  new  mortgage :  and  he  was 
an  absolttte  purchaser  of  the  estate,  subject  to  the  mortgage,  and  must  famvi6 
the  protection  of  it. 

The  superiority  of  right  amongst  bare  equities  is  regulated,  it  is  true,  by  Eqvul  eqwUies 
the  axiom  qtd  piior  est  tempore  potior  est  equitate;  but  the  person  who  has  the  ^^^m^  ^  '«•■'• 
legal  estate  in  a  portion  of  the  property,  has  a  better  right  to  call  for  a  con* 
veyance  cf  the  legal  estate  in  the  remainder,  than  a  person  who  has  a  mer^ 
equitable  title  in  the  whole ;  but  if  one  party  have  no  nsore  equity  than  the 
odier,  the  law,  it  seems,  must  take  place ;  and  therefore  where  it.is  voluntary 
conveyance  against  voluntary  conveyance,   it  must  be  tried  at  law.     Lord    r  4^  %  l 
Hedesdaie,  on  this  head,  remarks,  in  his  Trea.  on  Plead.  p«  215,  *^  Supporing 
a  plaintiff  to  have  a  full  title  to  the  relief  he  prays,  and  the  defendant  can  set 
up  no  defence  in  bar  of  that  title,  yet  if  tlie  defendant  has  an  equal  clabn  to         1 
tiie  protection  of  a  court  of  equity  to  defend  his  possession,  as  the  plaintiff  . 
haa  to  the  assistance  of  the  court  to  assert  his  right,  the  court  will  not  inteiv 
pose  on  either  side."    £t  vide  Goodwin  v.  Goodwin^  1  Ch.  Rep.  92«  173,  2d  e<f. 
and  Francis's  Maxims,  Max.  14,  where  the  cases  illtstratlve  of  this  rule  are 
classed.    It  is  also  observable,  that  equity  views  the  incumbrancerv  who  has  Mortgagee  e»- 
4ie  beat  right  to  call  f(»r  the  legal  title,  in  the  same  light  as  if  he  bad  proeored  ^^  ^f^nMtr- 
an  actual  conveyanoe  or  assignment  of  it    Thus,  iHk  Knott  Ex  potter  11  Ves.  edos\fhs  had 
618,  (citing  mmndreU  v.  MmmdreUp  10  Ves.  t46.     S,  C.  7  ibid.  507)  Lord  ^* 
Eldon  declared)  that  a  court  of  eqnity  was  bound  to  hold  not  only  that  the 
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tquHy  jfrefa^    tiot  paid  by  him  for  a  'statute  purchased  in  to  cover  his  mort* 

Unt  mortgage  »hoald  be  protected  as  it  was  the  first  eqoilable  security,  but 
fliat  the  mortgagee  having  a  better  right  to  call  for  the  assignment,  shoald  io 
equity  be  considered  in  the  same  state  as  if  he  had  it.  Tliis  doctrine,  howerer, 
has  received  very  considerable  qualification  in  the  lately  decided  ctte  of  Prere 
V.  Mowre^  8  Price,  475,  presently  stated,  but  it  should  be  borne  In  nind  tint 
the  rule  here  noticed  does  not  militate  against  the  mstance  presenUy  adduced 
of  the  puisne  mortgagee's  being  allowed  to  avail  himself  of  the  legal  estite 
which  he  has  acquired,  in  preference  to  the  mesne  incumbrancer. 
JlhairtttwtiM  •/  On  these  principles  it  follows,  that  the  first  equitable  incumbrancer,  wliere 
jn-fcfdiag-raifs.  the  entire  legal  estate  has  not  been  got  in,  will  have  the  best  right  to  call  for 

an  assignment  of  it  to  himself.    So,  if  there  be  a  term  outstanding,  the  fatA 
mortgagee,  who  has  the  legal  estate  in  the  reversion,  will  have  the  best  right 
to  )caU  for  an  assignment  of  tlie  term ;  and  eqnrty  wiH  give  it  him  in  preference 
to  the  second  incumbrancer.    WUhMghhy  v.  Wmwghby^  2  Ves.  684.    TbeUa- 
guage  of  this  case,  as  reported  in  i  T.  R.  763,  is  remarkable.    It  is  there  hid 
down,  that  ff  a  subsequent  purchaser  or  mortgagee  have  notice  of  a  fonne 
purchase  or  incumbrance,  he  will  not  be  allowed  to  avail  himself  of  an  auiga- 
ment  of  an  old  outstanding  term,  prior  to  both,  in  order  to  get  a  preference : 
.    but  if  he  have  no  notice  of  such  prior  purchase  or  incumbrance  at  the  time  lie 
lent  his  money,  or  contracted  for  the  estate,  and  has  the  first  and  best  right 
to  call  for  the  legal  estate,  then,  if  he  gets  an  assignment  of  it,  a  court  of 
equity  will  not  deprive  him  of  his  advantage ;  and  that  if  a  aecond  mortgagee 
lends  his  money  on  an  estate,  upon  wiiich  there  is  an  old  oatstanding  term,  and 
has  notice  at  the  same  time  of  a  certain  incumbrance  prior  to  his  own,  the 
prior  incumbrancer  has  the  best  right  to  call  for  the  legal  estate,  and  to  satii^ 
himself  of  any  other  incumbraocea  on  the  estate,  although  such  other  iacoai- 
brances  were  not  known  to  the  second  mortgagee  at  the  time  he  advanced  his 
money.    Other  poinU  in  this  case  of  WilUmghhy  s.WiUougkby,  are  reported 
by  the  learned  author  from  MS.  notes,  post,  496.    In  a  caae  detenmaed  by 
liOrd  Cowper,  where  the  trustees  of  a  term  joined  in  a  conveyance  to  the 
purchaser,  not  conveying  the  term,  but  ouiking  themselves  parties,  (which 
was  considered  as  a  declaration  that  they  would  hold  for  that  purchaser,)  t 
subsequent  purchaser  endeavoured  to  obtain  a  conveyance,  but  was  not  per- 
mitted, as  upon  the  foot  of  the  contract  the  trustees  had  given  the  others 
better  right  to  call  for  the  legal  esUte.    This  was  cited  and  ackaowledgei 
as  good  law  by  Lord  Eldon,  in  MaundreU  v.  Manndrell,  10  Ves.  S70. 
Seeimd  i^rt^         It  may  also  here  be  in  order  to  remark,  (though  it  rather  anticipates  what 
f^^emf-  ^^^  he  found  more  at  large  in  tlie  sequel  of  tliis  chapter,)  that  if  a  M/* 
furred*  mortgagee,  who  has  lent  his  money  honeatly  without  notice  of  a  prior  iacoai- 

brance,  shall  obtain  a  conveyance  of  the  legal  estate,  or  an  aasignaKD^  ^^ ' 
judgment  or  statute  affecting  the  legal  estate,  a  court  of  equity  will  not  lalce  <■ 
away  from  him  for  the  benefit  of  the  mesne  incumbrancer,  without  that  iocoiD' 
brancer  will  pay  the  mortgagee  so  obtaining  the  legal  title,  his  piioapt^f  >b- 
terest,  and  costs ;  for  tliongh  tlie  second  or  mesne  incumbrance  be  prioi^  ^  ^ 
subsequent  incumbrance  in  point  of  time,  yet  it  furnishes  merely  equftl  ^^^ 
with  the  subsequent  incumbrancer,  who  having  by  greater  diligence  obtuDC 
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gage,  Imt  offered  to  pay  it  on  the  assigning  the  extent  (^) ;  it  g^^  tn  cmltf 
was  urged,  that  puisne  mortgagees  were,  in  such  case,  pro- 

(p)  TTymlAaM  t.  Rkkardatm  H  oT,  t  Ch.  Ca.  213.    [&  C.   post,  497«— 
£4.] 

the  legal  estate,  will  be  allowed  to  retain  his  advantage.    And  it  may  be  usefnl 

to  recollect,  that  notice  of  the  mesne  mortgage  or  incttmbrance,  at  the  time 

of  ohtaining  possession  of  the  estate  at  law,  will  not  be  material.    If,  however, 

notice  of  the  mesne  incnmbrance  can  be  proved  on  the  pnisne  mortgagee  at 

the  time  he  advanced  his  money,  as  distinguished  from  the  time  he  obtained     [  451  *  3 

such  legal  protection,  equity  wiU  not  allow  him  the  shelter  of  his  legal  title; 

for  notice  will  make  huu  come  in  fraudulently.    See  S  Ves.  684.   IVryZor  y« 

Bakery  1  Daniel,  71,  and  post,  toI.  it  573,  4,  ta  meu.    So  also  if  he  obtain  a 

conveyance  of  the  legal  estate  after  a  decree  to  account,    equity  wiU  not 

allow  any  priority  to  be  acquired  by  such  a  conveyance,  as  we  shall  here* 

after  see,  p.  553,  post 

Since  the  last  edition  of  this  work,  two  ether  cases  have  been  decided  on 
tiie  doctrine  here  discussed,  one  of  which  it  is  necessary  to  go  into  some- 
what at  length.  • 

In  the  firtty  a  person  made  a  mortgage  in  fee,  and  the  mortgagee  omitted  to  Mmigttgttfrmm 
take  an  assignment  of  an  outstanding  attendant  term,  on  the  ground  that  ^^^Sm^At^ 
the  term  would  attend  tlie  inheritance  in  him.     It  afterwards  turned  out,  cheery  MmmM$^ 
that  the  mortgagor  was  only  tenant  in  tail,  and  the  mortgage  was  not  made  ^'^  frrfnredm 
by  recovery.    The  court  held,  that  although  the  term  could  not  attend  the 
fee  in  the  mortgagee,  because  he  had  not  the  fee  in  him,  yet  being  a  pur- 
chaser, he  was  not  to  be  deprived  of  the  benefit  of  the  term  because  it 
could  not  actually  attend*    BwcHngKam  v.  Hobart,  3  Swanst.  801. 

The  second  case  is  one  of  more  general  importance,  as  it  tends  to  overturn  Penm  kvMg 
the  doctrine  of  my  Lord  Chancellor  in  Knott  Ex  parte,  as  also  to  impeach  ^  It^^LmI 
'  the  very  fair  inference  to  be  drawn  from  Mawtdrell  ▼.  MuundreU,  ubi  supra,  ^oie   obtmnt 
The  facts  of  the  case  alluded  to  are  very  incoherently  stated  by  the  reporter,  ao  priority  an- 
but  they  are  in  some  measure  supplied  by  the  judgment  of  the  court,  and  are  f!^J!!^!^T^^ 
also  very  succinctly  given  by  Mr.  Patch,  in  his  work  on  the  same  subject  ax  gignmaU  qf  tl« 
this  Treatise.  App.  448.     For  the  purposes  of  this  note  It  will  be  sufficient 
to  state,  that  one  Bird  held  a  renewable  leasehold  estate  in  trust  for  Moore. 
By  Indenture,  dated  May,  1813,  between  Moore,  Frere  (the  mortgagee),  and 
Bird,— Bird  covenanted  with  Frere  to  stand  possessed  of  the  premises  for 
securing  to  Frere   the  re-payment  of  2900{.  and  interest,  and  subject  thereto 
in  trust  for  such  persons  as  Moore  should  appoint.    By  another  indenture, 
dated  1816,  between  Moore,  Hudson  (a  second  mortgagee),  and  Bird,— Moore 
appomted  the  premises,  subject  to  the  sum  of  —I.  (for  which  a  blank  was  left) 
due  to  Frere,  to  Hudson,  for  securing  ISOOZ.  and  interest.    By  another  inden- 
ture, dated  February,  1817,  between  Moore  and  Frere,— Moore  appointed  that 
Bird  should  stand  possessed  of  the  premises  in  trust  for  securing  to  Frere  the 
payment  of  the  further  sum  of  %\GiU  being  a  sum  which  consisted  m  part  of 
Frere's  own  money,  and  in  far  the  largest  part  of  money  doe  from  Moore  on 
bond  to  another  person,  and  for  which  other  person  Frere  was  executor. 

On  these  facts  Frere  filed  his  bill,  praying  that  he  might  be  entitled  to  tack 
his  two  securities  together,  and  to  be  paid  both  sums  in  preference  to  Hud- 
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son.  He  relied  mainly  on  the  jndgment  of  Lord  Eldon,  in  JTnott  Ex  firtt, 
11  Ves.  618,  where  his  Lordship  expresses  himself  thns  :-^<<  I  shall  not  go  tbrosgjk 
all  the  doctrine  which  I  examined  with  great  jealonsy  in  Maundrdl  y.  Mob- 
drell,  as  that  was  the  first  case  of  the  class  that  occurred  while  I  ha?e  sat  lieie 
famishing  a  great  principle.  I  shall  only  observe  now,  that  when  socfa  a 
point  as  this  comes-  to  be  discussed,  if  the  legal  estate  lias  not  been  got  is,  it 
most  be  considered  with  reference  to  the  qaeation,  whether  the  first  ioGim- 
brancer  has  a  better  right  to  call  for  an  assignment  of  the  legal  estate,  and 
from  that  circumstance  a  court  of  equity  u  bound  to  hold,  not  only  tiiat  tbs 
first  mortgage  shall  be  protected,  as  it  was  the  first  equitable  security,  btt 
tikai  mmif^^  kanng  a  better  right  to  call  for  the  oeeigmHent,  is  in  e^[»t$  is 
the  mme  etaie  aeif  kelmd  UJ* 

The  Lord  Chief  Baron  (Richards),  after  time  taken  to  consider,  delivemi 
Us  judgment,  from  which  the  following  are  extracts  :— '^  Beyond  all  qoestioa, 
Hudson  had  distinct  and  full  notice  of  the  existing  security  to  Frere.   The 
consequence  of  that  would  be,  that  if  he  had  afterwards  obtained  posseisioB 
of  the  legal  estate,  he  never  could  have  made  any  use  of  it  against  Frere, 
to  the  extent  of  his  security.    It  has  been  urged,  that  Hudson  having  rack 
notice,  was  guilty  of  laches  in  not  making  inquiry  as  to  the  real  amoimtof 
the  mortgage  ;  more  especially  as  there  was  a  blank  left,  and  that  blank  nufht 
be  for  any  sum  to  any  amount.    I  do  not  tliink  that  argument  so  well  foooded 
as  that  of  the  party  having  had  due  notice ;  for  it  must  be  remembered,  that 
if  he  [Hudson]  had  inquired  of  Frere  what  was  the  amount  of  his  secnritf, 
snpposmg  he  were  bound  to  inquire,  and  to  have  ascertained  the  amooat 
secured  to  Frere  by  the  deed  of  1813,  Hudson  would  have  bad  no  fiirtiiec 
information,  than  that  29002.  with  interest  to  a  certain  period,  was  thendae 
to  him.    Much  was  said  of  the  deeds  being  in  the  custody  of  Frere ;  bat  tbat 
was  surely  the  proper  custody,    and  Hudson  having  had   due  notice  of  a 
security  existiug,  which  he  certainly  had,  was  eqoivs^ent  to   notice  of  eveiy 
thing  else.    Then  the  deed  of  1817  was  executed  in  favor  of  Frere  for  several 
sums,  making  together  21622.     Some  of  those  sums  were  due  to  Frere,  the 
plaintiff,  as  the  executor  of  his  brother  and  sister.    1696/.  was  due  to  tlie 
plaintiff  himself  upon  two  bonds,  and  a  small  sum  of  232.  was  due  to  him  oa 
the  balance  of  an  account.    At  that  time  there  was  nothing  that  bears  any 
O/tacking  tub'  thing  like  an  appearance  of  a  lien  on  the  land  [for  these  sums].    The  highest 
seqnetU  botid  to  security  is  a  bond.     Now  the  question  is,  whether  the  plaintiff  is  to  tack 
tigain^  inter'     together  his  two  securities,  and  that  is  the  main  question  in  this  caiue. 
mediate  mort"     Neither  of  these  parties  has  got  in  the  legal  estate,  and  each  of  them,  in  oij 
|^«,  v^e     .view  of  the  case,  has  an  equal  equity.    The  defendants  [there  were aeTcial 
hme  equal  besides  Hudson]  were  all  honest  incumbrancers,  having  money  due  to  then* 

epdty*  Jhe  plaintiff  was  also  an  honest  mortgagee  for  Zt^tl  in  addition  to  the  former 

security  of  29002.  and  interest.     Hudson  waJs  also  an  eqjaally  honest  mort- 
gagee, and  no  laches  can  be  imputed  to  bim,  because,  when  be  advanced  bis 
money,  there  was  nothing  more  due  to  Frere  than  29002.  with  interest. 
have  never  yethcard|  that  when  a  ptrson  is  iibout  to  advance  money  ooasjf 
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on  liieir  mortgage,  and  weie  entitled  in  lasir  by  purcho«ng  jki 
fonner  incumbrance:  and  ao  baling  jl  .title  both  in  law 


secaiity,  that  be  is  to  give  notice  of  it  to  anotlier  who  h^s  prefiQasly  ad- 
vanced money  on  the  same  property,  requiring  him  not  to  advance  more 
money,  because  he  is  also  about  to  advance  mon^  to  the  owner  of  the  ^ame 
estate,  yet  that  is  the  only  notice  which  could  have  been  giv^n  by  Hudson  to 
Frere.  Was  Hudson  bounds  when  he  was  about  to  advance  IfOQU  to  Moore, 
to  ask  Frere  whether  there  was  more  money  due  him?  And  because  he  did 
not,  is  Frere  to  consider  whatever  is  due  to  hun  on  an  after  security,  as  if  it  ' 

were  due  on  a  prior  security  ?  In  the  opinion  of  the  Lord  Chief  Baron,  the 
.anbse^uent  mortgagee  was  not  bound  to  tell  the  prior  incpmbrancer  that  he, 
knowing  tliat  S90O2.  and  interest  was  due  to  him,  was  fibout  to  advance  the 
mortgagor  more  money;  and  that  really  seems  to  be  the  onlyqotice  these 
mortgagees  could  have  given  to  Frere.  All  the  parties,  therefor^,  seem  to 
have  equal  equities  in  point  of  honesty,  in  the  several  transactions.  Neither 
of  them  has  the  legal  estate ;  and  therefore  they  all  stand  on  an  equality  in 
point  of  equity.  The  rule  therefore  must  prevail,  qui  prior  in  tempore^  potior 
€9t  in  jure ;  for  as  neither  of  these  parties  is  possessed  of  the  iabuia  ta  imu- 
/rggio,  neither  has  priority  of  right ;  and  therefore  the  priority  in  point  of 
time  must  have  the  preference  ;  consequently  the  security  given  in  1817,  must 
be  postponed  to  that  of  1816. 

*^  It  was  however  contended,"  continued  the  learned  Judge,   "  that  the   Covenant  to  as- 
covenant  of  Bird,  to  stand  possessed  of  the  legal  estate  for  the  plaintiff,  la  to  |^^^^  fg  ^ 
be  considered  as  tantamount  to  an  assignment  of  the  legal  estate. ,  That  is  signmmt» 
certainly  a  point  on  which  much  stress  was  fairly  laid,  and  it  is  a  question  in 
the  case  which  requires  attention.     By  that  covenant  it  is  clear,  that  Bird 
became  a  trustee  for  Frere ;  but  Frere  did  not  thereby  acquire  the  legal 
estate.    Then  it  was  said,  that  Hudson  had  notice  that  Bird  vras  trustee  for 
Frere,  and  was  iMund  by  it.    He  bad  notice,  certainly,  of  a  charge ;  but  then 
it  was  only  to  the  extent  of  2900/.  and  interest.    The  legal  estate,  meanwhile, 
continued  in  Bird,  and  was  not  assigned  to  Frere.     Then  the  question  is, 
whether  this  covenant  to  stand  possessed,  gave  the  same  advantage  to  Frere 
as  if  he  had  an  actual  assignment  of  the  legal  estate.     There  is  no  doubt 
that  Frere  bad  originally  the  first  right  as  between  him  and  Bird  ;  buf  what  is  Mortgagee  of 
the  effect  of  that?    I  take  it  to  be  clear,  that  if  I  agree  to  purchase  ^n  estate,   ^f^^^^^ 
and  take  a  contract  or  covenant  that  the  owner  will  sell  that  estate,  and   t,^ttBeeneoHtU(/ft 
should   he  sell  or  mortgage  it  to  another  person  who  has  no  notice,  I,  the  forpurehmeemid 
first  purchaser,  cannot  avail  myself  of  any  right  to  call  on  him  for  the  legal  J^as^wSrito 
estate;  and,  if  the  second  purchaser  can  get  in  the  legal  estate,  he  may 
thereby  protect  himself.    The  person,  therefore,  who  might  have  first  called 
for  the  legal  estate,  unless  he  does  so,  has  no  advantage  against  another  who 
gets  in  the  legal  estate,  though  the  title  of  this  latter  person  be  poeterior  in 
tempore.    If  there  had  been  no  covenant  on  the  part  of  Bird,  and  Frere  had 
come  here,  and  filed  a  bill  against  Bird,  and  Moore  and  his  wife,  to  compel 
them  to  perfect  his  security  by  a  good  legal  conveyance,  Frere  would  have 
been  entitled  to  a  conveyance ;  but  he  did  not  do  so.    If  one  has  a  right  to 
obtain  a  conveyance  of  the  legal  estate,  but  does  not  avail  himself  of  it,  ^ 
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and  equity,  he  that  had  only  a  title  in  equity  should  not  pre- 
vail against  hoth*      But  the  defendant  had  no  tide  in  law; 


another  may  get  the  legal  estate  if  he  can.  It  is  a  well  known  rale  in  coarti 
of  equity,  where  equities  are  eqnal,  and  they  proceed  invaiiably  on  tint 
maxim,  qui  prhr  ta  tetnpore^  potior  in  Jure, 

**  The  case  of  Maundrell  ▼.  MaundreUf  which  has  been  cited,  certaudy  is  t 
case  which  one  cannot  read  without  admiration  and  respect.  Great  talenb 
and  learning  are  displayed  throughout  both  by  Sir  William  Grant  and  tfte 
Lord  Chancellor.  That,  however,  is  not  a  case  which  applies  to  this  point. 
It  was  a  case  of  dower.  It  is  an  anomalous  judgment  on  a  question  of  dower, 
as  distinguished  from  a  flaesne  incumbrance  in  respect  of  notice,  and  it  de- 
cides simply  this,  that  if  the  legal  estate,  under  a  term  anterior  to  the  riglit 
of  dower,  be  outstanding,  the  purchaser  will  have  the  benefit  of  that  term, 
if  assigned,  although  he  has  notice  of  the  right  of  dower.  The  case  Ex 
purU  Knotty  we  were  also  referred  to,  where  there  is  a  dictum  of  the  Lord 
Chancellor  that  was  very  properly  much  pressed ;  but  it  does  not  decide  it. 
He  says,'<  Before  I  could  decide  that  question  in  bankruptcy,  a  jurisdictioB 
in  which  theirs  is  no  appeal,  I  niust  be  satisfied  that  there  was  no  danger  of 
error.'  He  does  not  therefore  decide  it ;  he  only  throws  it  out  in  tbe  fnlioesi 
of  his  learning  as  a  matter  for  consideration.  If  the  Lord  Chancellor  bid 
so  determined,  of  course  I  should  be  bound  to  pay  great  attention  to  his 
authority. 

"  In  this  case,  the  legal  estate  outstanding,  must  be  held  to  be  in  trust  for 

the  benefit  of  the  plaintiff,  to  the  extent  of  one  security ;  another  person  has 

advanced  his  money  on  the  security  of  tlie  same  estate,  and  then  the  first 

mortgagee  advances  more  money  on  a  subsequent  mortgage.    Both  of  then 

have  equal  equities  beyond  all  question ;  and  neither  of  them  has  the  legal 

Covenunt   to      estate ;  for  the  covenant  to  stand  possessed  does  not  make  any  difference,   Tbe 

stand  possessed  case  of  Bamelt  v.  Weston,  12  Ves.  ISO,  was  cited.     That  was  a  decision  of 

sL^^tdetu'  the  Master  of  the  Rolls,  and  was  probably  well  decided  ;  but  as  thai  was  a 

to  assignment,    case  of  very  diflfereot  circumstances,  I  do  not  think  myself  called  on  to  enter 

into  any  disquisition  on  it."    Judgment  was  accordingly  given,  that  Frere  was 

not  entitled  to  preference  in  respect  of  his  second  advance,  and  that  he  conld 

not  tack  such  further  advance  to  his  mortgage  as  against  Hudson  tbe  second 

mortgagee.    Frere  v.  Moore,  8  Price,  475.    S,  C.  Patch  Mortg.  498. 

€f  second  mort*       It  will  be  observed  in  the  above  case,  that  the  Lord  Chief  Haron  considcis 

gagee  giving      (he  law  to  be,  that  a  second  mortgagee  is  not  bound  to  give  notice  to  tbe 

Jm»  to  the         ^^^  mortgagee  of  the  second  incumbrance.    He  certainly  is  not  bound  to  do 

first*  so,  but  it  is  submitted,  that  such  a  notice  would  be  a  very  proper  precantioa. 

If  the  first  mortgage  be  of  the  legal  estate,  then  it  is  clear  that  any  subsequent 
advance  might  be  tacked  to  the  prior  mortgage  as  against  a  mesne  mortgagee 
if  the  first  mortgagee  at  the  time  lie  makes  such  further  advance  has  not 
notice  of  the  mesne  incumbrance.  If,  however,  the  second  mortgagee  bad 
given  the  first  mortgagee  notice  of  his  incumbrance  immediately  on  its  com- 
pletion, the  first  inciunbrancer  could  not  tack  any  subsequent  advance  to  bis 
mortgage,  as  against  the  second  mortgagee  after  such  notice.  The  abo^A 
case  has  decided,  that  if  the  first  mortgagee  has  only  an  equitable  secariiy, 
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for,  though  the  statute  was  extended,  yet  it  was  not  assigned 
to  him,  he  riot  having  paid  for  it,  and  the  plaintiffs  offered 
to  discharge  hun  of  that.  But  the  Lord  Chancellor  was 
strongly  against  them  on  this  point. 

Another  ground  of  exception  to  the  general  rule  above  re-  -^w^.  **«  ^uu 
ferred  to,  is  suggested  by  Lord  Talbot  in  the  case  of  TourmUe  ^s^menu  ^ 
V.  iViwA  (y),  where  two  ^  executors,   being  also  residuary  le-  ""jTlh^TnT' 
gatees,   one  of   them  ior  a  valuable    consideration  asaigned  ^s^  ^^^*'*^  ., 

passes ;  as  if 

over  part  of  his  residuary  share  to  A.  B.  and  then  for  a  one  assign  part 
valuable  consideration  likewise  assigned  over  his  whole  re-  A.andfk^ti^ 
siduary .  share  to  the  other  executor  and  residuary  legatee,  ^^^ol^ic^'^ 
who,    as  it  was  said,   had  no  notice  of  the  former  assign-  former  assign^ 
ment;    whereupon  it  was    insisted,   that  this  legacy  of  the 
surplus  was  a  chose  in   action  good  only  in  equity,  and  not 
at  law,    in  which    case  the.  assignment  which  was    prior  in 
time,  must  take  place,  consequently  that  made  to  A.  B.  would 
prevail.     To  which  it  was  replied,  that  though  a  legacy  were 
a  chose  in  action,  yet  when  it  was  assigned  to  an  executor, 

\q)  3  P.  Wms.  SOB. 


he  cannot  tack  a  subsequent  advance  to  hU  first  mortgage,  even  if  he  has 
DO  notice  of  the  mesne  incumbrance.  It  is  diflkult  to  conceive  how  a  second 
mortgagee  can  advance  his  money  without  investigating  the  title.  To  do  that* 
lie  is  brought  in  immediate  contact  with  the  prior  render,  who  has,  or  ought 
to  have,  the  tiUe-deeds.  The  inquiry  of  him  should  be,  for  what  purpose  lie 
holds  the  title-deeds  to  another  man's  estate.  Having  declared  bis  mort- 
,8^g«9  it  should  then  be  inquired,  whether  he  has  made  any  subsequent  ad- 
vance, or  has  any  other  lien  on  the  estate,  observing,  at  the  same  time,  \hat 
these  inquiries  are  made  with  a  view  to  a  second  loan.  If  the  fint  mort- 
gagee  fails  to  reveal  the  true  sUte  of  his  incumbrances,  he  will  be  pout- 
poned  for  all  that  he  does  not  disclose.  See  a  few  further  observations  on 
the  consequences  of  the  doctrine  in  this  case,  infra,  p.  524,  and  o58,  where 
it  is  stated,  generally,  that  no  tacking  is  allowed  as  between  equitable  inaim- 
brancers. 

(T)  On  the  mortgage  of  a  chose  in  action,  it  should  never  be  omitted  to  Mortgagee  tf 
give  notice  of  the  transaction  to  the  trustee,  for  upon  the  autliority  of  the  cJtose  in  action 
oase  quoted   in  Uie  text,  and  Stanhope  v.  Verney,  ButL  Co.Litt.  290  b.  n.(i),  S^^"*'r^er! 
a.  15,  It  has  been  thought  (and  indeed  as  it  should  seem  with  a  great  degree  red.  ^^'  ^^^^' 
of  reason),  that  if  a  mortgagee  of  this  equitable  right  neglect  to  give  notice 
of  hia  Incumbrance  to  the  trustee,  and  such  equitable  right  be  afterwards 
assigned  tt>  a  second  mortgagee,  who  takes  the  precaution  of  giving   tlie 
trustee  proper  notice,  the  first  mortgagee  will  be  postponed.      See  also  RyaU 
V.  RowU,  1  Ves.  367,  and  Jimes  v.  Gibbans,  9  ibid.  410. 
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he,  having  a  remedy  at  hw,  was  in  a  different  situatioii  from 
a  third  person.  But  Lord  Talbot  said,  that  he  did  not  see 
any  difference ;  for  the  thing  assigned  was  stiD  but  a.  eho» 
in  action,  which  the  executor  himself  could  not  come  at, 
unless  by  action  or  suit,  either  in  law  or  equity;  but  his 
[  452  ]  Lordship  farther  observed,  that  it  seemed,  if  it  had  been  a 
mortgage  made  to  the  testator,  and  assigned  by  one  of  the 
executors  to  the  other,'  the  latter  might  have  entered ;  but  in 
the  principal  case,  the  assignment  was  but  of  1200/.  due  upon 
all  the  mortgages  made  to  the  testator  from  A.  B.  the  father, 
and  to  A.  the  son,  which,  not  being  recoverable  otherwise 
than  by  a  suit  in  equity,  was  clearly  a  chose  in  action. 

Amongst  equal  It  is  a  rule  in  equity,  that,  where  several  persons  have 
HTwhich  tkT^  equal  equity,  he  amongst  them  that  hath  possession  of  the 
^nexed^^^e^  fc^fl/  estate j  may  make  all  the  advantages  of  it  of  whidi 
/erred.  the  law  admits,  and  thereby  protect  his  title,  although  it  be 

subsequent  in  point  of  time ;  and  his  adversaries  shall  have 
no  help  in  equity ;  for  it  will  not  disarm  a  purchaser,  but 
where  the  equity  is  equal,  will  leave  the  law  to  prevaiL 

Jtfor«fiv«e  Therefore,   if  there  be  severxd  mortffa^ees,  the  last  mort- 

Without  notice   gagee,^  having  lent  his  money  upon  a  valuable  consideration, 

of  prior  titcmii" 

brtinees,  and  sind  tvithoui  notice,  may,  by  purchasing  in  the  precedent  m- 
ftMialir  w«^-  cumbrance,  which  carries  with  it  the  legal  estate  (u),  protect 
^'^'  himself  against  any  mortgagee  subsequent  to   the  first  and 

prior  to  the  last(w);    for  dien  he  will  have  both  law.  and 

equity  upon  his  side  (r). 

(r)  Bovey  v.  Shipwkkj   1  Ch.  Ca.      1  Vera.  187,186.    3  Yes.  575.   Bq* 
fOl.      Churchia  v.  Grove,    ibid.  35.      ekaw  v.  YateSf  Stre.  240. 


Prior  ineum'  (U)  Sach  incambraDce  l>eiDg  attended  with  all  the  reqaisites  to  nake  it 
branee  drfective  available  at  law;  forotlwrwUe,  it  U  eenceiired,  it  will  not  prejudice  tlic in- 
atiuUble.  termed iate  incambrance  ;  at  if  it  be  a  judgment,,  that  it  be  daiydoeketeir 

or  a  recogniaance,  that  it  be  daiy  inh>Ued ;  or  a  deed  in  York  or  MiddleieXr 
that  it  be  daly  reg ittered,.  &c. 

(W)  Though  he  purchase  in  the  incumbrance  after  he  Imve  notice  ei  (i» 
second  mortgage,  or  a  bill  be  pending  by  a  mesne  incumbrancer  agaio^  ^ 
first  for  redemption  of  bis  security.  The  language  of  the  court  in  (AurM  v« 
Groee  is,  <<  that  it  was  the  constant  practice  of  the  court,  if  a  parebsi^ 
bonA  fide  did  buy  in  an  eigne  incanbiance,  statute,,  or  jodgmoity  and  thei» 
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Thfe  'prinitege  af  pxtoteciiony  by  purcliasing  in  prior  incum-  Reawn  thereof, 
biunceS)  originates  in  the  particular  constitution  of  die  legal 
jurisdiction  of  this  country  (s).  It  could  not  happen  but  where 
the  (kdininistration  of  law  and  equity  was  divided  among  dilf- 
ferent  courts,  and  created  di£Rerent  kinds  of  rights  in  estates; 
and  is  grounded  upon  that  force  which  courts  of  the  latter 
description  necessarily  and  rightly  give  to  the  conunon  law 
and  to  legal  titles*  For  although  they  break  in  upon  the 
commoifr  laWy  where  necessity  and  conscience  require  it^  still 
they  aUow  superior  force  and  strength  to  a  legal  title  to 
eiltates,  when  not  urged  to  do  otherwise  by  those  motives; 
aij^dy  consequently^  where  there  is  a  legal  title  and  equity  on 
one  side,  and  equity  only  upon  the  other,  they  will  never  [  453  ] 
suffer  the  side,  in  which  both  these  rights  concur,  to '  be  hurt 
by  that  in  which  one  of  them  only  is  to  be  found  (x). 

Thus,  where  S.  having  granted  a  rent  charge  for  9000^.  to  Judgment^ 
H.,  mortgaged  the  premises  for   ISOO/.  to  C.  and  afterwards,  ^rtgag^mort' 
those  that  had  C's  interest,  he  being  dead,  brought  in  a  judg-  52dii/jM<//r- 

(*)2Vci.574.  red{Y). 

were  a  jadgment  or  statute  mesne  betweeq  that  and  his  pnrichase,  of  nrhich 

be  had  no  notice  at  his  parchase,  that  be  shonld  protect  his  purchase  with 

the  eigne  incmnbrance  so  boaght  In;  and  that  tboagh  judgments  were  on 

record,  and  a  purchaser  was  boand  to  take  notice  thereof  at  law,   yet  in 

eqaity,  where  the  cognizee  of  a  judgment  comes  to  be  helped  to  extend  his 

judgment  against  a  purchaser,  he  must  shew  express  notice  of  the  judgment 

io  th^  purchaser,  or    else  shall  never  be  relieved  against  the   pnrcliaser/' 

£t  vide  Hardr.  I7f . 

(X)  Bat  the  potent  effect  of  the  legal  estate  will  not  make  up  for  the  want  Unequal  equity 

of  equal  equity.    Thus,  if  A.  and  B.  have  equal  equity,  and  B.  the  legal  ^oi  balanced  l^ 

lespal  eMtate* 
estate,  the  latter  will  be  preferred  according  to  the  law  in  the  text ;  but  if  B. 

have  unequal  eqaity,  as  for  instance,   if  he  have  notice  of  A/s  claim  or 

■mrtgage  before  be  takes  his  security,  tlien  the  legal  estate  which  B.  may 

afterwanb  acquire,  wiU  not  be  of  any  avail ;  for,  notwithstanding  he  may 

have  obtained  the  legal  estate,  yet  he  will  not  have  the  same  claim  to  the 

protection  of  a  court  of  equity  as  A.  has,  smce  notice  makes  him  come  in 

frandttlently ;  and  if  a  man  will  lend  his  money  with  notice  of  another's  equity, 

he  does  it  voluntarily  and  of  his  own  accord.    Such  an  act  is  also.  In  effect, 

tantamount  to  an  acknowledgment  that  the  lender  will  claim  snbordinately  to 

the  person  of  whose  right  he  is  apprised ;  and,  therefore,  it  is  good  in  eqaity 

to  bind  hun  to  the  choice  he  has  made,  with  fall  wammg  of  the  consequencei. 

See  post,  5S7.  ^ 

(Y)  See  qnalifications,  \n  p.  455,  post.  ■ 
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ment  precedent  to  the  grant  of  the  rent-charge  (/);  H.  ex- 
hibited his  bin  to  discover  what  estates  C.  claimed^  and  charged 
thatC.  had  notice  of  H/s  rent-charge  before  he  took  the 
mortgage.  The  defendants  pleaded  the  mortgage  to  C.^  and 
that  afterwards  hearing  of  precedent  incumbrances,  they 
bought  v^  a  legal  title  prior  to  the  plaintiff's,  and  offered 
to  assign  all  to  the  plaintiff,  if  he  would  pay  what  was  due 
on  the  mortgage  and  on  their  new-acquired  title ;  but,  if  he 
would  not,  they  insisted  that  they  ought  not  to  be  obliged  to 
discover  what  that  estate  was  they  had  bought  in ;  and  that 
their  title  ought  not  to  be  .drawn  under  examination  in  equity; 
and,  by  way  of  answer,  they  denied  that,  to  their  knowledge 
and  belief,  C.  had  any  notice  of  the  rent^harge  when  he 
lent  the  ISOO/.  which  plea,  on  debate,  was  allowed  to  be 
good  (z). 

This  point  was  fully  settled  in  the  following  case  by  a  so- 
lemn determination  by  Lord  Hale,  who  gave  it  the  name  of 
'  tlie  "  creditors  tabula  in  naufragio.^^ 

[  4o4  J         There  E.  being  seised  of  the  manor  of  W.,  and  of  the 
g«ig€€  wiihMU    manor  of  M.  mortgaged  part  of  the  manor  of  W»  to  B.,  iR 

nuitice  ofsecondf 

^tfage  a^  (*)  ^W^  ^-  ^«^««y  «'  a^'-  ▼»<*«      1  Ch.  Ca.  149,  et  vide  CAiirdkifl  ?• 

judgment,  pre-  this  case^  as  stated  2  P.  Wms.  493.      Grove,  ibid.  35.  S,  C.  Nel.  89. 
/erred  to  eecond 

mortgagee  {a),     

Mortgagee  pro*      (Z)  And  a  satisfied  statute  wiU  confer  Uie  same  protection  as  a  jadgment 
tMed^atutel'  '^^  ^^^°  more,  as  we  shall  see  in  the  next  page.     In  StatUonV*  Sadlert 

ft  Vem.  SO,  the  plaintiff  was  a  jointress  and  the  defendant  a  mortgagee  sob- 

seqnentiy  to  tlic  jointure.     The  defendant  had  procoi^d  an  assignment  of 

a  statute  which  preceded  the  jointure,  bnt  which  was  satlstfed^    This  siatats 

he  extended  on  the  lands  mortgaged.    The  bill  was  to  set  aside  Ibe  extent, 

for  that  the  statute  was  satisfied ;  and  whether  a  satisfied  statnte  sboaki 

protect  the  mortgage,   or  be  set  aside  without   payment  of  the  mortgage 

money,  was  the  question  ?    The  Master  of  the  Rolls  decreed,  that  apoa  the 

plaintiff  piling  the  mortgage  money,  with  interest  and  coats,  the  defendsot 

should  assign  all  his  securities  to  the  plaintiff.     But  his  Honor  would  not 

set  a^de  the  extent^  without  the  parties  would  engage  to  payoff  the  moit* 

gage  money. 

^  454     J  (A)  The  squeezing  out,  as  it  is  termed,  of  the  second  mortgage,  has  been 

^wedtldrd        ^^™®^  a  hard  rule.    See  the  observations  of  the  Master  of  the  Rolls  in  the 

mortgagee  to      next  note.    Bnt  it  was  admitted  and  sanctioned  by  the  civil  law,  and  «eeii» 

over-reach  »er-      to  have  prevailed  in  almost  all  conutries  where  the  code  of  Jttsthiian  lias  ^^ 
cond  by  jnir" 

9kau  nf'firet. 
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1640,  for  1000/.  (u),  and,  in  1655,  acknowledged  a  statute  to 
B.  of  8000/.  for  the  payment  of  400/.:  afterwards,  in  1665, 
E.  mortgaged  both  these  manors  to  D.  for  7000/.  and  then, 
in  1605,  mortgaged  the  manor  of  W.  to  L.  for  2000/.  L. 
having  no  notice  of  the  former  mortgages.  L.  coming  to 
have  notice  of  the  mortgage  to  D.,  purchased  in  the  two  in- 
cumbrances to  B.,  and  then  W.,  executor  of  D.,  sued  L.,  ^ 
who  pleaded  the  whole  matter ;  and  the  court  held,  that  L. 
might  make  use  of  these  incumbrances  to  protect  his  own 
mortgage,  he  having  both  law  and  equity  for  him.  First,  he 
had  law,  for  that  he  had  a  precedent  mortgage  in  1649,  and 
also  the  statute  in  1655,  and  while  these  remdned  in  force, 
M.  could  not  come  in.  Secondly,  he  had  equity,  for,  though 
he  had  a  subsequent  mortgage,  yet  it  being  without  notice, 
he'  ought  to  be  relieved  in  Chancery  (b). 

(«)    Marsh   v.  Lee,    «  Vcot.   337.  Poafc,  «  Atk.  62.    Brace  v.  IhuheBa  nf 

8.  C.   1  Ch.  Ca.  166.  [172.    See  also  MarUntro*,  2  P.  Wms.  421.  495.    Pre. 

S.  L.    Atum.  2  Freem.  6,  pi.  14.     Ed-  Ch.  240.    Mose,  50.    Bac.  Tr.  55.^ 

monds  v.  Povey,  iVern.  187.  Moret  v.  £d.] 


received.  Plane  dim  ieriiiu  cre^or  primum  de  sua  pecunia  dimirit,  in  locum 
^u$  eubitiiuihw  in  ea  quanHtatey  quam  euperiori  exaolnii.  Inst.  lib.  16,  qui  pot 
in  pign,  Vin.  lib.  11.  s,  4.  lib.  12.  s.  9.  So  the  learoed  French  professor  Do« 
mat  states  the  civil  law  to  be,  that  he,  who  being  already  a  creditor,  pays 
off  another  creditor  of  the  same  debtor,  who  is  prior  to  himself,  succeeds  to 
bis  mortgage,  although  he  may  have  made  do  snch  agreement,  nor  received 
any  sabstitntion.  For  his  quality  of  creditor  makes  it  to  be  presumed,  that 
he  pays  him  who  is  a  more  ancient  creditor,  with  no  other  view  t)ian  that 
he  may  succeed  in  his  place,  and  thereby  secure  his  own  debt ;  which  dis- 
tinguishes his  condition  from  him  who  having  no  such  interest,  pays  a  debt 
for  the  debtor  without  substitution,  and  of  whom  it  might  be  said,  that  per^ 
haps  he  was  under  an  obligation  to  the  debtor  to  pay  for  him.  See  1  Domat 
C.  L.  380.  s.vi.  But  the  Roman  law  did  not  allow  this  preference  to  be  Provided  firat 
gained  by  a  purchase  of  the  first  mortgage  after  it  was  satisfied,  for  at  do/mnue  ^^^  "^  satu* 
eol(tit  peevLnioMy  pignut  quoque  perimitur,  Inst.  lib.  IS.  s.  2.  de  pign.  Con- 
sequently a  purchase  of  the  first  mortgage  after  the  same  had  been  discharged 
and  an  acquittance  granted,  was  a  mere  nullity,  for  the  right  of  the  cre- 
ditor being  estiognishcd  by  the  payment,  he  could  not  make  over  to  another 
what  he  had  not  any  longer,  nor  substitute  him  to  a  right  which  was  extinct. 

(B)  The  Master  of  the  Rolls,  in  Brace  v.  Marlborough^  ubi   supra,   after  Jiule  acknow' 
considering  the  cases  and  precedents,  observed,  that  if  a  third  mortgagee  hedged, 
bought  in  the  first  mortgage,  though  it  were  pending  a  bill  brought  by  the 
second  mortgagee  to  redeem  the  first,  yet  the  tliird  mortgagee  having  ob- 
tained  the  first  mortgage,  and  got  the  law  9d  his  side  and  equal  equity,  he  J 
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a^HS^^ir^'      But  there  is  a  distinction  betMTeM  ihe  eflfect  of  ptt^chwng 
ment can  attach  in  an  outstanding  judgment  and  purchasing  in  a  statute;  for 

M  a  moiety  f 


Hardahip  t^ 
doctrUe, 


[  455»  ] 


Second  tnort- 
gttgee  files  bill 
against  first 
and  thirdf  first 
iubmits  to  be 
redeemed  by 
second,  yet  as- 
eUfcns  to  third 
pendente   lite, 
assignment 
good. 


should  thereby  sqveeze  oot  Uie  tecond  mortgage ;  and  this  the  Lord  Chief 
JnsticeHale  called  <<aplaofc"  gafaied  by  the  third  mortgagee,  or  taMmh 
na^fragio,  which  cosstmction  was  in  favor  of  a  porebaaer»  every  mortgagee 
being  such  pro  tttnto,  Bot  thongh  the  role  in  eqoity  had  been  so  settled,  it 
was  not,  however,  without  great  appearance  of  hardship ;  for  it  seemed  bat 
reasonable  that  each  mortgagee  should  be  paid  according  to  his  priority,  snd 
hard  to  leave  a  second  mortgagee  without  remedy,  who  might  know  when  be 
lent  his  money,  that  the  land  was  of  sufficient  value  to  pay  the  first  mortgage, 
and  also  his  own,  and  to  be  defeated  of  a  just  debt  by  a  matter  inter  eJSos 
acta,  a  contrivance  between  the  first  and  .third  mortgagees,  was  a  great 
severity.  But  his  Honor  admitted  that  it  had  been  so  settled  on  solemn 
debate,  in  Marsh  v.  Lee ;  bot  that,  though  it  Fas  so  settled,  he  saw  no  rcaaoo 
to  earry  it  further,  to  a  case  not  within  the  same  reason— 4o  a  case  wbere 
the  lender  of  tlie  money  did  not  advance  it  on  the  credit  of  the  land,  ss 
mentioned  in  a  subsequent  page.  See  post,  526.— Lord  Eldon  also,  ui  s 
recent  case  {Maekreth  v.  Symmwns^  15  Ves.  S35),  evhiced  a  disposition  to 
oircumscribe  the  rule,  when  he  inquired  whether  there  was  any  case  wbere 
a  third  mortgagee  had  excluded  the  second,  if  tlie  first  mortgagee,  when  be 
conveyed  to  the  third,  knew  of  the  second.  This  query  of  his  Lordship's  if 
observed  upon  in  a  subsequent  note.    See  post,  541,  in  notis. 

The  case  of  Marsh  v.  Lee  has  uniformly  been  recognised  and  acted  on  from 
the  time  it  was  decided  to  the  present  period.  If  it  were  wanting  in  antbo- 
rity,  it  received  the  fullest  acknowledgment  in  the  following  adjndication  of 
Bdchier  ▼.  ButUr,  1  Eden  Rep.  523.  1760.  In  that  case  there  were  five 
mortgages.  The  mortgagor  was  an  attorney,  and  the  first  mortgagee  his  client, 
who,  relying  on  the  promise  and  integrity  of  his  attorney  (in  whom  he  placed 
great  confidence),  was  prevailed  on  to  re«deiiver  the  title-deeds  and  writingi 
relating  to  the  estate  pledged  to  the  mortgagor,  on  an  assurance  that  tbey 
should  be  shortly  returned.  The  mortgagee  several  times  afterwards  applied 
to  the  attorney  for  re-delivery  of  the  deeds,  and  he  often  promised  that  be 
would  return  them,  but  never  did.  This  accounted  for  the  number  of  mort- 
gages on  the  estate.  The  fifth  mortgagee  (who  had  a  mortgage  and  fiirther 
charge,  both  dated  the  same  day)  had  no  notice  of  the  prior  incumbrances; 
and,  on  the  completion  of  his  treaty,  the  whole  of  the  title-deeds  relatng  to 
tiie  premises  were  delivered  to  him.  The  mortgagor  dying,  the  third  nort* 
gagee  filed  »  bill  against  the  devisee  of  the  equity  of  redemption  and  tbe 
Other  four  mortjgagees,  praying  that  they  might  severally  set  forth  their  inte- 
rests in  the  premises,  together  with  their  securities,  mid  how  much  was  dve 
tliereon,  and  how  their  debts  arose ;  and  that  the  defendant  Renforth,  wbo 
was  the  last  mortgagee,  having  tbe  deeds,  might  set  forth  what  bterest  be 
claimed  therein,  &c.  The  defendant  Pace,  the  first  mortgagee,  set  fortb  bis 
mortgage,  and  w.faat  was  due  to  him  for  principal  and  interest,  and  on  payneot 
thereof  he  submitted  to  assign  his  mortgage  to  the  plaintilf,  or  as  he  tbottid 
direct.  The  defendant  Renforth  pending  this  cause,  in  order  to  streastbea 
j$  title  and  to  gain  a  priority,  paid  off  all  principal  aad  interest  due  lo  tbe 
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the  mortgagee  can  procure  to  himself^  by  taking  in  such  aeeu*  ^  </  ^  r^^- 

chose  fl  ttotutt^ 

rsty,  no  protection  beyond  the  interest  to  which  the  owner  of  he  may  attach 

the  whole  if  tta» 
'  tujte  befirot  in* 

cumhrwce. 
defendant  Pace,  the  first  mortgagee ;  and,  by  inden tores  of  lease  and  release, 

Pace,  in  conaldenition  of  the  monies  due  to  him,  conveyed  the  premises  to 
Renforth,  his  heirs  and  assigns  f4»r  ever,  subject  to  the  proviso  of  redemption 
contained  in  the  original  mortgage.    The  question  therefore  was,  not  whether 
Renforth  conid  boy  the  security  pendente  Ute^  but  whether  Pace,  by  the  sub- 
mission contained  in  his  answer,  had  not  prevented  himself  from  assigning  over 
his  mortgage  to  Renforth  with  a  clear  conscience  and  unlimited  right.    The 
Lord  Keeper  Notthington  said  it  was  then  near  a  century  since  the  doctrine 
was  first  settled  upon  long  argument  and  mature  deliberation,  that  a  tliird 
Inortgagee  having  lent  his  money  without  notice  of  a  second,  may,  by  paying 
off  the  first,  hold  the  estate  against  the  second  till  he  has  been  paid  what  is 
due  to  him  upon  both.    This  was  what  Lord  Hale  called  the  tabula  in  naufragio  ; 
and  it  had  continned  to  be  the  practice  ever  since  without  any  variation.    A 
iecond  mortgagee,  therefore,  when  he  lends  his  money  on  an  ecfuity  of  redemp-  Second  mart' 
tion,  is  ttware,  er  ought  to  be  aware,  that  he  is  liable  to  be  postponed  by  the  f <V^«  should 
subsequent  incumbrancer  getting  an  assignment  of  the  first  mortgage ;  and  ^^^  j^  J^.^  ^^ 
ft  second  incumbrancer  confiding  in  the  notoriety  and  certainty  of  this  rule,  is  aiUfrtuice* 
induced  to  buy  in  the  first  incumbrance  at  a  new  expence.    The  principle  on     ' 
which  this  doctrine  was  first  established,  and  had  ever  since  prevailed,  had 
been  very  correctly  stated  at  the  bar.    For  the  third  mortgagee  having  inno- 
cently lent  his  money  witliout  notice  of  the  existence  of  the  second,  had,  in 
conscience,  as  good  a  right  to  receive  the  whole  money  he  had  lent,  as  the     [  456  *  1 
second  mortgagee  had  to  be  paid  what  he  might  have  advanced ;  and  then  by 
the  assignment  of  the  first  mortgage  and  the  possession  of  the  title-deeds,  he 
obtained  both  law  and  equity  on  his  side ;  and  against  that  a  court  of  con- 
science would  not  interpose  to  strip  him  of  his  protection.     "^ 
This  rule  of  equity,  continued  Lord  Northington,  required  no  more  than  Principle  rf 

that  the  third  mortgagee  should  not  have  had  notice  of  tlic  second  at  the  time  ***'**  *"*'*  '^•* 

^  ^  esltate  may  be 

of  lending  the  money ;  for  it  was  by  lending  the  money,  without  notice,  that  pw-chaeed  pen," 

he  became  an  honest  creditor,  and  acquired  the  right  to  protect  his  debt,  dente  lite. 
But  he  was  not  compelled  to  look  for  this  protection  till  hto  debt  was  ill 
danger  of  being  prejudiced ;  and  therefore  wlien  that  thmger  was  first  disco« 
vered  to  him  (whether  it  were  by  a  suit  in  equity,  or  by  extrajudicial  means), 
as  the  honesty  of  his  debt  was  not  affected  by  the  dlscovei^,  so  the  right  of 
protecting  that  debt  and  the  efficacy  of  such  protection  were  not  prejudiced. 
Hence  arose  the  rale  which  permitted  tlie  subsequent  incumbrancers  to  pur- 
chase pendente  lite.    But  it  was  said  that  Pace,  by  the  submission  in  his  an<  Acts  qf  first 

awer,  had  precluded  both  himself  from  assigning  to  Renforth,  and  Renforth  ^n^rtgagee  noi 

-  '*  effect  raofiff* 

from  purchasing  from  him.    But  Lord  Northington  was  of  opinion,  that,  upon  ^^fiif  tnntm- 

the  principles  which  he  had  stated,  the  answer  of  Pace  could  in  no  way  be  brancers. 

considered  as  afi^cting  the  conscience  of  Renforth.    His  Lordship  thought 

that  the  snbmission  taken  in  its  fullest  extent  could  only  bind  the  right  of  the 

person  submitting,  and  could  not  be  considered  as  extending  to  those  of  sub- 

•eqnent  incumbrancers.    This  right  of  protection  was  not  claimed  by  the  third 

mortgagee  as  derived  from  the  fii-st,  but  arose  firom  his  personal  sitoatioui  and 
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the  securityy  taken  in,  is  entitled;  therefore,  as  a  judgment 
creditor  can  extend  but  a  moiety  (c)^  a  judgment  will  protect 
but  a  moiety  in  the  hands  of  his  assignees ;  but  if  the  first 
incumbrance  be  a  statute  staple,  which  attaches  upon  all  the 
land  of  the  cognizor,  a  subsequent  mortgagee,  buying  that  in, 
may  hold  all  the  land,  and  thereby  protect  himself,  until  at  law 
the  cognizor  of  the  statute,  by  a  scire  f octets  ad  computandum, 
has  got  the  statute  vacated,  which  can  only  be  upon  payment 
of  the  penalty ;   for  equity  will  not,  in  such  case,  give  any 


P.  456  attached  originally  to  himself  the  moment  he  obtained  the  legal  interest  ui  the 
continued*  estate.  Bat  suppose  this  sabmission,  instead  of  having  been  made  by  the  fint 
mortgagee,  had  been  made  by  the  third,  coold  it  have  had  the  effect  which 
was  contended  for  ?  The  rights  of  the  mortgagees  were  not  altered  by  tomiiig 
the  mortgaged  estate  into  money ;  for  the  conrt  directed  the  money  to  be 
applied  according  to  the  rights,  of  redemption.  Therefore,  if  the  second  mort- 
gagee had  no  right  to  redeem  the  estate  till  he  had  paid  what  was  dne  npon  the 
first  and  third  morl^gcs,  he  would  of  coarse  have  no  right  to  partake  of  the 
money  till  their  claims  were  settled.  Lord  Northington  was^  therefore  of  opi- 
nion that  Renforth,  by  virtue  of  the  assignment  of  the  defendant  Pace's  mort- 
gage, was  entitled  to  hold  the  premises  till  he  was  paid  the  money  dne  on  his 
three  several  mortgages;  and  tliis  decree  was  affirmed  in  Dom.  Proc.  9th  Fe- 
bruary, 1764.  5  Bro.  P.  C  292.  Toml.  edit.  6  ibid.  28.  edit.  1784. 
Third   mbrtga-       In  conclusion  it  may  be  remarked,  that  if  a  third  mortgagee,  having  notice 

gee  with  notice  ^f  ^^  fipg^  ^nd  second  incumbrances  at  the  time  of  lending  his  money,  por- 

of  secondy    vuy- 

ing  in  fint  ob^  chases  in  tlie  first  mortgage,  which  carries  with  it  the  legal  estate,  the  secoad 

tuina  no  advant-  mortgagee  may  nevertheless  redeem  him  on  payment  of  the  principal  money 

^^*  and   interest  of  the  first  mortgage  only,    witlioat  regarding  what  the  third 

mortgagee  actually  advanced ;  for  although  such  third  mortgagee  may  have 

the  legal  estate,    yet  he  has  not  equal  equity  with  the  second  mortgagee, 

having  had  notice  of  the  second  incumbrance  previously  to  his  advancliig  his 

money.    See  Cock^  v.Shemum,  2  Freeu.  13;  and  Letns  v.  Fielding,  Hare*' 

MSS.  8  Bro.  P.  C.  41  3.  Toml.  edit. 

Moiety  only  ex'      (C)  Stileman  v.  Aehdown,  Amb.  13,  where  Lord  Hardwicke  held,  that  a 

teudable  against  judgment  creditor  should  have  satisfaction  against  the  heir  of  the  obligor  far 
awestor,  but  ,  ^   ,      .      ,     ^  .  .  .       ,,  -.  a. 

ickitle   against     ^^y  ^  ^^'^ty  of  the  land,  the  same  as  at  law,  citmg  Eyre  v.  jToiui^oii,  Cro« 

heir.  Car.  296.  and  Dyer,  207,  as  supporting  his  opinion.    But  althoogb  no  more 

/  than  one  moiety  can  be  taken  in  execution  under  a  judgment  against  the 

ancestor,  or  alienee  of  the  ancestor,  yet  under  an  execution  against  the  heifi 

qu<m  heir,  the  entirety  may  be  seized  to  answer  the  demand  of  the  creditor} 

for  against  the  heir  the  remedy  depends  on  the  rules  of  the  common  law 

{HarberVs  case,  3  Co.  12  a.)>  and  on  the  liability  of  the  heir  to  the  debts  of 

the  ancestor,  aad  not  on  the  statute  of  Westm.  2,  which  gave  the  writ  of 

eUgit  against  the  debtor  himself,  and  as  a  consequence  against  purchasers 

under  him;  vide  further,^  post,  vol.li.  598.  601.  612.  and  Index,  titles f' Jodi: 

ment"  and  "  Wegit." 
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assistance  against  a  third  mortgagee  without  notice  until  he 
is  paid  his  mortgage  as  well  as  statute  (v). 

This  doctrine  of  tackini;  has  given  rise  to  some  nice  dis-  Terms  for 

•  «••  •     years  j 

tinctions  in  the  nature  of  terms^  and  their  applicability  to  this 
purpose. 

Terms,  so  far  as  relates  to  the  present  purpose,  may  be  ««  in  gross  or 
distinguished  into  two  kinds,  vix,  terms  in  gross,  and  terms 
attendant  upon  the  inheritance  (d). 

The  attendancy  of  terms  on  the  inheritance  was  originally  ^<f^  ^"«*     ' 
unknown  at  law.     There,  strictly,  all  terms  while  they  subsist, 
be  the  beneficial  ownership  in  whom  it  may,  continue  terms  in    ' 
gross  separated  from  the  inheritance,  as  a  distinct  and  separate 
species  of  property ;    because  the  law  in  strictness  takes  no 
notice  of  any  ownership  distinct  from  the  legal  estate.     But  in  Legal  and 
equity,  another  kind  of  ownership  arises  into  notice ;  namely,  Xp  distu-^^' 
an  equitable  or  beneficial  ownership,  as  distinguish'ed  firom  the:  fi^*f**''- 
mere  legal  title,  the  former  being  frequently  in  a  different  per- 
son from  that  in  whom  the  latter  is  vested.     This  is  the  case 
wherever  one  person  has  an  estate  vested  in  him  by  the  rules 
of  the  common  law,  whilst  another  is  entitled  to  the  benefit 
and  advantage  thereof. 

Now,  when  charging  lands  through  the  medium  of  raising  Attendant  term^ 

,  part  <if  inherit* 

terms  was  invented,  and  made  use  of  to  answer  particular  ends,  ance  belonging 
as  to  secure  jointures  or  portions,  or  money  on  mortgage,  **   ^\ 
when  the  object  of  such  terms  was  answered,  it  was  found 
exx)edient  to  take  assignments  of  such  terms  to  persons  to 
whom  the  inheritance  was  not  limited,  to  protect  it  against 
intervening  charges,  and  then  such  terms  were  considered  in 

(v)  [Brace  v.   Duchess  qf  Marlbro%      added.    For  farther  on  statutes,  sec 
2  P.  Wms.  493,  cited  also  post,  619,      tliat  title  in  the  Index.— £d.] 
where  a  continnation  of  the  report  is 


(D)  See  this  distinction  farther  enlarged  on,  post,  vol.  ii.  611. 

(E)  The  text,  from  this  place  to  page  460,  u  taken  from  an  opinion  of 
Mr.  Feame,  to  be  ftMnd  in  Coll.  Jar.  297,  n.  6.  Et  vide  Sng.  V.  Sc  P.  383, 
5th  edit. 


I 
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Gourta  of  equity,  (who,  in  order  to  plreserve  ai^  near  a  ooo- 
formity  as  possible  between  the  ^  rules  of  legal  and  equitable 
'  estates,   and  avoid  that  perplexity  and  inconyenience  which 

would  necessarily  result  from  the  application  of  two  diffeient 
systems  of  property  to  the  same  subject,  generally  regulate  die 
latter  by  analogy  to  the  established  rules  and  regulations,  wUdi 
at  law  govern  and  prevail  in  respect  of  the  former)  as  consoli- 
dated with,  and  part  of,  the  inheritance,  and  as  belonging  to 
the  heir,  being  but  as  shadows  kept  on  foot  for  particiilar 
purposes. 

MquUAU  Bat  when  die  practice  of  carving  out  terms  for  particular 

Unn\md  SL  ptuiH>8es  became  general,  it  folkwed  as  a  necessary  conse- 
keriioMce  meH'  qu^ice  that  some  reinilation  became  needful  with  respect  to 
per«oii,  wiihout  Ae  application  of  such  terms  after  the  purposes  of  their  area- 
iKUreHy  term  tion  were  answered,  in  cases  where  they  were  not  expready 
^ma  attend'  asgiguej  to  attend  the  izdieritances.     It  was  plain  that  Ae 

legal  owner  of  such  term  was  not  intended  to  derive  any  be- 
nefit from  it.  The  exclusion  of  the  legal  holder  from  all  be- 
nefit was  dearly  in  the  contemplation  of  all  parties.  The  spe- 
cific trust  of  the  term  being  declared,  by  consequence,  any 
purpose  beyond  that  was  excluded  (w).  This  afforded  a  ground 
far  tbe  interposition  of  courts  of  equity,  who,  from  the  prin- 
ciple of  general  analogy  between  the  rules  of  legal  and  equit- 
able property  before  mentioned,  drew  this  conclusion,  that 
where  the  beneficial  or  eqmtable  ownership  of  a  term,  and 
that  of  the  inheritance  met  in  the  same  person,  undivided  hj 
amjf  intervemng  beneficial  interest  in  another  persouj  tiierean 
Equitable  imion  took  place,  and  the  term,  which  befdre  was 
personal  property,  became  annexed  to  the  inheritance,  and 
attendant  upon  it  aa  part  of  tiie  same  estate  and  propertji 
mien  con^rory  uiless  the  owner  expressed  his  intent  to  the  contrary ;  for  any 

intenitwhoeex'  ,  i  .a         .  *•  .  i.    ♦!,• 

yreaed  or  t»*  expression  or  clear  mamfestation  of  a  contrary  mtent  by  toe 
^  **  ^'^*  owner  of  the  property,  would,  it  is  apprehended,  prevent  such 

1 

(w)  [S.  L.  post,  voL  it.  788.— £<<.] 


J^remmptwn  (F)  So  the  case  of  Hayier  v.  Rod,  1  P.  Wms.  S60,  proves  that  amy  limitotioii, 

rebutted  by        tiiodgh  void  io  law,  which  shews  an  intention  to  sever  the  term  from  tbeis- 
^^^  heriUnce,  will  be  sufficient  for  sudi  purpose.    And  therefore  a  term,  ^^^ 

limited  in  trust  for  A.  and  his  lieirs,  will  devolve  on  the  peraonal  representative 
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umon  of  the  tenn  ftnd  the  inheritance ;  because  one  great  and 
constant  aim  of  courts  of  equity,  in  regard  to  property,  is  to 
elBfectuate  the  manifest  intention  of  the  parties  interested 
therein,  and  having  power  to  dispose  thereof.  Now  this 
attendancy  of  a  term,  where  no  trust  is  declared  for  that  pur- 
pose^ i^  merely  by  construction  in  equity ;  but  equity,  which 
aims  at  effectuating  the  intention,  will  never  make  a  construc- 
tion contrary  to  the  declared  intent  of  the  parties  interested. 
But  supposing  no  expression  of  the  owner*s  intent  stands  in  the 
way,  but  that  the  matter  rests  quite  indifferent  in  that  respect, 
then  it  is  apprehended,  on  the  principle  of  analogy  above  no- 
ticed, constructive  att^idancy  of  the  term  takes  effect,  of 
course,  wherever  the  beneficial  ownership  of  the  term  is  not 
divided  from  that  of  the  inheritance  by  any  intervening  bene- 
ficial interest  in  any  other  person,  just  as  at  law  a  term  gene- 
rally becomes  extinguished  in  the  legal  inheritance  when  they 
meet  in  the  same  person,  and  no  estate  or  interest  in  any  other 
person  intervenes  to  keep  them  asunder. 


[459] 


Terms  to  attend  the  inheritance  were  invented  partly  to  pro*  AttendanHerm 
tect  real  estates  and  partly  to  keep  them  in  a  right  channel  (g),  2ISm  ^««  ^^^ 
so  that,  by  this  means,  the  dominion  of  real  property  is  kept  HffA<  ehttmul^ 
enture,  which,  without  the  attendancy  of  such  terms,  could  not  them  m^c. 
be  effected ;  for  protection  from  mesne  incumbrances  implies, 
of  course,  that  the  ownership  of  the  term  and  of  the  inheritr 
ance  should  not  be  severed  by  any  intervening  beneficial  inte- 
rest in  any  other  person,  known  to  the  owner  of  the  inherit- 
ance, at  the  time  of  his  purchasing  it ;  and  the  keeping  real 
estates  in  a  right  channel,  and  the  preserving  the  dominion  of 
them  entire,  equally  supposed  the  same  coincidence  in  owner- 
ship of  the  term  and  inheritance,  otherwise  tiiey  could  not  be 
made  to  follow  in  one  channel,  nor  the  dominion  of  them  be        , 
preserved  entire.    And  wherever  the  beneficial  ownership  of       ^ 


^  A.,  if  H  can  be  Collected  that  it  was  so  intended ;  Huni  v.  Baker,  2  Freem. 
6t ;  see  also  ibid.  ISI ;  and  these  implications  of  law  against  the  attendaney 
of  terms,  may,  it  seems,  like  all  other  implications  and  presumptions  of  law 
and  equity,  be  rebntted  by  even  a  parol  declaration  of  the  person  in  whose 
favor  the  implication  or  presami>tion  is  made.    See  Sag.  V.  Sc  P.  385, 5th  edit. 

(G)  Per  Lord  Hardwicke,  in  H'Woughby  v.  WiOoughby,  post,  465,  using  the      [  459*  ] 
IsHigtiage  of  the  oldj^r  cases.    See  Tiffin  v.  Tiffiny  S  Ch.  Ca.  55» 
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the  term  and  inheritance  are  not  separated  by  any  intervemng 
beneficial  interest,  known  to  the  owner  at  the  time  of  his  pur- 
chasing the  inheritance,  the  attendancy  of  the  term,  upontfae 
inheritance,  becomes  essential  to  the  answering  the  above  ends; 
for,  without  such  attendance,,  property  in  the  same  lands,  umted 
in  the  same  owner,  would  take  different  channels,  and  the 
dominion  of  real  estates,  instead  of  being  entire,  become  split 
and  divided  between  the  personal  and  real  representatives,  and 
indeed  leave  to  the  real  representatives  very  little  but  the 
mere  name  of  property ;  for  an  inheritance,  expectant  on  a 
term  of  any  considerable  duration,  is  of  very  little  value;  so 
necessary,  therefore,  is  the  attendancy  of  terms  under  the  cir- 
[  460  ]      cumstances  above-mentioned,  to  keep  real  estates  in  their  right 
channel ;  that  the  very  existence  of  real  property,  as  distin- 
guished from  personal,  seems,  in  a  great  measure,  to  depend 
upon  it ;  for  as '  there  are  few  estates  in  which  there  are  not 
some  such  terms,  if  they  were  not  to  be  considered  as  at- 
tendant, the  whole  substance  and  value  of  the  estate  would  in 
them  devolve  to  the  executors  as  personal  property,  whilst  a 
'real  representative  would  be  left  destitute  of  every  tWng  but 
the  shadow  of  an  inheritance.     If  a  term,  therefore,  be  pro- 
perly circumstanced  in  other  respects  for  attending  on  the 
inheritance,  it  se^ms  that  an  express  declaration  of  such  trust 
is  not  necessary  to  make  it  attendant.    For  if  the  keeping 
property  in  its  right  channel^  and  the  preserving  the  dominion 
of  it  be  desirable  ends,  which  seems  unquestionable,  sedng 
the  attention  paid  them  by  our  courts  of  equity,  it  i^  but  rea- 
sonable to  presume  every  owner  of  real  property  to  have  them 
in  his  intention  and  wish,   imless  he  declares   the  contrary* 
The  utility  of  these  ends  remains  the  same,  whether  a  man 
expresses  his  intent  to  attain  them  or  not ;  and  therefore,  for 
any  thing  that  appears  to  the  contrary,  the  general  ground 
upon  which  equity  considers  terms  as  attendant  upon  the  in- 
heritance, subsists  in  the  one  case  as  well  as  the  other,  indeed, 
so  far  as  the  intention  or  assent  of  the  owner  is  requisite  to 
effect  or  complete  such  attendancy,  it  is  but  equitable  to  infer 
it  from  his  silence ;  for  it  would  be  injurious  to  impute  to  any 
man  a  want  of  assent  or  inclination  to  what  generally  appears 
to  be  convenient  and  desirable,  unless  he  expresses  it  hunseli. 
All  the  reasoning  in  support  of  the  attendancy  of  terms  pi^  =• 


i\ 
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ceeds  on  grounds  independent  of  the  owner's  declaration  of 
such  a  trusty  and  therefore  is  applicable  in  its  fuU  force  to 
those  cases  where  no  such  declaration  exists. 

Therefore,  if  a  man  seised  in  fee  of  lands  (a?),  raises  a  term  Term  to  pof 

^  '  debts  altends 

for  payment  of  his  debts,  without  saying,  that  after  his  debts  qfter  debts  paid. 
paid,  the  term  shall  cease,  or  attend  the  inheritance,  yet  equity 
of  course  says,  that  after  the  debts  paid,  the  term  shall  attend 
the  inheritance. 

So  if  a  man  seised  in  fee  creates  a  term  for  ninety-nine  years,  ParHtddeclwra' 

^  •        ii»  ***'*  ^  trusts 

and  declares  some  trusts  of  the  term,  f>i«.  in  trust  for  himself  qfterm  aU  that 

for  life,  and  aftierwards  in  trust  for  his  wife  for  Hfe,  and  there  ^eiiif«. 

stops,  without  declaring  any  farther  trusts,  it  is  plain,  and  has 

been  resolved  in  equity,  that  after  the  trusts  that  are  declared 

shall  be  expired,  the  term  shaU,  from  thenceforth,  be  attendant      [  461  ] 

upon  the  inheritance  (h). 

(or)  Anan.  3  Vent.  359. 

(H)  See  also  Best  ▼.  SUtunford,  1  Salk.  154.    Hence  it  follows,  that  if  in  In  what  eases 
a  mortgage  transaction  an  oatstanding  term  be  acquired  in  for  the  aecarity  \,  uMhaat 
of  the  mortgagee,  and  assigned  to  a  trustee  of  his  nomination,  with  a  decla-  express  decla- 
ration of  trust  in  his  fovor  only,  without  more,  it  will  attend  the  inheritance-  '*^* 
after  and  until  the  mortgage  money  be  paid  off.    In  the  case  of  a  partial  as- 
signment  of  the  term,   so  much  as  is  assigned  wUl,  it  seems,  attend  the 
inheritance,  without  any  express  declaration  for  that  purpose;  as  if  a  pur- 
chaser or  mortgagee  obtain  an  assignment  of  a  term  all  but  a  few  days,  it 
will  (except  to  the  nominal  reversion)  be  deemed  attendant  on  the  inheritance 
without  more  ;  for  the  mortgagee  or  purchaser  will  in  reality  have  the  entire 
beneficial  interest  in  the  term,  and  consequently  there  will  be  nothing  from 
which  it  may  be  inferred  that  the  parties. meant  it  to  Continue  a  term  in  gross*  ^oi  if  a  sub' 
Bat  if  the  term  be  subject  to  rents  or  charges  in  favor  of  other  persons,  ^^  j^  reserved 
whereby  the  purchaser  has  not  substantially  the  whole  beneficial  interest  in  tlie  bat  a  reversion 
estate,  there  an  express  declaration  will  be  necessary  to  make  the  term  at-  \^J^^^  7*^' 
tendant  on  the  inheritance,  and  the  mere  intent  of  the  purchaser  to  purchase  n^i  fud^. 
the  whole  interest  and  make  the  term  attendant  on  the  inheritance  will  not* 
it  seems,   vary  the  case.     If,  therefore,  the  nominal  reversion  reserved  be 
made  subject  to  rents  and  charges  in  favor  of  other  persons,  this  will 
prevent  the  attendancy  of  the  term  without  an  express  declaration ;  for  the 
wliole  beneficial  interest  will  not  then  be  in  the  mortgagee  or  purchaser :  as 
in  SMt  V.  Fenh4fulet,  1  Bro.  C.  C«  69,  where  one  purdmsed  the  fee-simple  in 
bis  own  name,  and  took  assignments  of  certain  terms  i-elating  to  the  premises 
in  the  names  of  trustees,  excepting  however  a  nominal  reversion  of  eleven  days 
to  other  trustees,  who  it  was  declared  should  stand  possessed  of  such  reversion, 
'n  trust  to  raise  certain  small  rents,  and  the  purchaser  expressly  stipulated  for 
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iMue  MfUhMU  iTjig  pxinoiple,  (that  wben  the  tnisto  decfhired  coneenung  I 
wui  atiendy  if  term  determined^  the  term  should  attend  the  inheritance)  once 
stared,       '     established^  led  to  another^  namely,  that  if  the  tenant  of  the 

fee  made  a  lease  for  years,  without  any  consideration,  and  oon- 
timied  in  possession,  and  declared  no  trust  concemiiig  the 
term,  the  trust  would  be  for  him  a$id  his  heirs,  a  trust  attend- 
ing upon  the  reyersion  and  inheritance  ;  &»  the  res  gests 
eviaoed  that  no  benefit  was  intended  the  tarustee.  Therefore  X 
a  man  seised  in  fee  (y),  make  a  lease  for  ninety-nine  yean, 
without  any  consideration,  and  continue  in  possession,  thu 
lease  will  be  in  trust  for  him  and  his  heirs,  a  trust  attending 
upon  the  reversion  and  inheritance  (i). 

(y)  Vide  2  Vent.  359.  361 . 


the  iwynent  of  the  rents  to  the  trnstees  of  the  reTersion,  and  entered  into  tke 

nsnal  covenants  for  that  pnrpose,  (to  which  mode  of  auignmeoC  the  term 

were  confined  by  the  original  trnsti  on  their  creation,)  the  terms  were  holden 

to  be  terms  in  gross,  and  not  attendant  on  tlie  inheritance.    See  this  caie 

stated   and  Commented  on  by  Mr.  Sngden,  in  Trea.  on  Yen.  &  Par.  p.  583; 

5th  edit  and  the  notes  of  Mr.  Belt,  1  Bro.  C.  C.  69. 

IVm  I*  ^e  on      (J)  la  like  manner,  if  a  term  be  raised  in  a  will  or  settlement,  and  no  sie 

MftB^fUr  MON  or  tmst  declared  of  it,  it  will  attend  the  inheritance,  unless  a  manifest  isteo- 

S€dkred!lt at'  ^^"  ^  devote  U  to  another  appears.    In  the  case  of  Broum  v.  Jonet,  1  Atk. 

tends*  191  >  the  settlement  went  on  (aAer  limitations  to  the  wife  for  her  joiotoie)to 

limit-  the  estate  to  the  nse  of  trnstees,  their  executors,  &c.  for  the  tens  of 
ninety-none  years,  for  sndi  nses  as  were  thereinafter  mentioned  ;  but  nose 
were  afterwards  declared.    The  counsel  for  the  plaintiff  objected,  d»t  tf 
ttere  waa  no  declaration  of  the  trusts  of  the  term,  a  resulting  tmst  sroie 
[  463  1       f^^  ^^^  ^^^^  o^  ^  settlement  beneficially,  as  so  much  of  his  interest  is  tbe 
estate  undisposed  at.    Lord  Hardwlcke  said  it  had  been  so  determined  in  tlie 
case  of  voluntary  settlements  and  wills;  but  th6  question  was,  whediers set- 
tlement to  a  husband  for  life,  with  remainder  to  trnstees  to  preserve  contingent 
remainders,  with  remainder  to  the  wife  for  life  for  her  jointure,  and  after  toe 
decease  of  both  to  trustees  for  ninety-nine  years,  on  such  troscs  as  tbcresner 
expressed ;  and  after  the  determination  of  that  estate  to  the  first  and  evei7 
other  sons  in  tail,  whether  such  a  settlement  was  not  for  a  valuable  cooada*' 
tion,  and  in  the  nature  of  a  contract  for  the  benefit  of  the  wife  for  ber  join- 
ture, and  a  provision  for  the  benefit  of  the  issne,  which  his  Lordship  thov%^^ 
it  certainly  was  ;  observing,  that  the  court  always  took  agreements  of  this  lun 
according  to  the  nature  Of  the  agreement  itself;  and  in  the  case  before  btSf 
<he  fimitatknis  to  tbe  sons,  after  this  term,  would  not  be  worth  half-s-cro^i 
If  the  plaintiff's  objection  should  prevail,  which  would  overturn  sod  det»^ 
the  nses  of  tlie  settlement ;  and  therefore  if  the  husband  had  been  tbe  plain- 


AND  THS  IMXmilNB  Of  I'AOKIKO*  4611 A 

And  the  case  is  nod  altered  (x),  though  a  teem  taken  in  be  Ane,  if  m^ 
expressly  limited  to  the  owner  of  the  fee,  his  execntoiS)  and  u  fm^  JUf  e*« 
administrators.  •«««i  *«• 

(t)  1  P.  Wms.  575.    6o<Nirt^&f  r.      S^ojii/brtf,  2  VerD.  520.    S.  C.  1  Salk. 
Sufki,  %  Seijt.  Wib.  Si9»  Hnd  Bui  ▼•      164,  post,  464. 


*'—*»■  I         I         ■   ■         ■    ■■  I.  ^^  ■■  .  ,    ■  1  I    u  ■  ■ 

tiff  in  the  canse,  the  court  would  have  considered  it  uerely  as  a  trust  term 
to  attend  the  iniierituicei  according  to  the  limitations  in  th^  settlement. 

In  another  and  more  modem  case,  where  the  testator  de¥ise4  lands  to  SamM  law^   if 
tmstees  for  ninety-nine  years,  upon  trusts  to  be  afterwards  declared  in  the  J*"*!^  Sd* 
will,  and  after  the  expiration  of  the  said  term,  he  gave  the  same  lands  to  contradictory 
several  tenants  for  life  withiHit  impeaqhment  of  waste,  with  remainders  over  inientun  ap- 
in  strict  settlement,  but  declared  no  trusts  of  the  term,  the  court  held,  that  P^''^* 
there  was  no  resulting  trusts  for  the  personal  representatives  of  the  testator, 
but  that  the  term  should  attend  the  inheritance.    The  Lord  ChancellQr  ob- 
serving, that  if  a  precedent  had  been  before  the  attorney  in  drawing  the  will^ 
he  would  have  used  the  words,  **  and  from  and  after  the  expiration,  or  other 
sooner  determination  of  the  said  term,  and  in  the  mean  time  snbjeet  thereto, 
and  to  the  trusU  thereof,"  then,  &c.    That  the  probability  was,  the  trusts 
were  for  jointures  for  tenants  for  life  in  possession,  longer  terms  being  usnaUy 
raised  for  younger  children's  portions.    The  question  on  the  whole  will  was, 
whether  the  intention  was  not  sufficiently  declared  without  the  abovp  teelmicai 
words,  from  the  power  given  of  making  leases,  as  well  as  from  what  he  had 
said  as  to  the  plate  ?    And  his  Lordship  said  he  had  some  manuscript  cases  of  p^et^m  tafffr 
Lord  Hardwicke's  which  he  would  inspect,  as  he  was  surprised  at  the  doctrine  ceding  can  n^ 
attributed  to  Lord  Hardwicke  h»  Brown  v.  Jones;   1  Atk.  191.  eC  nbi  snpnu  '^'^  ^^* 
At  the  sitting  of  the  court  on  a  future  day.  Lord  Eldoa  said  he  had  not  been 
able  to  find  any  thmg  amongst  his  own  manuscript  cases,  but  he  had  been  fisvoved 
by  Mr.  Eden  with  a  manuscript  note  of  Lord  Nortbington's  for  what  Lord  Uard^ 
wickesaid  in  Brown  v.  Joma,  which  prineip^y  differed  from  the  report  in  At^ 
kyns,  in  not  mentioning  wills  as  well  as  voluntary  settlements.  Lord  Eldon  further 
observed,  that  he  had  looked  into  all  the  cases,  and  was  under  the  painful  ne^ 
cessity  of  giving  an  opinion  contnury  to  the  dictum  of  Lord  Hardwicke  as 
reported  by  Atkyns.    But  at  the  end  of  Uie  manuscript  note  which  had  been 
read,  Lord  Hardwicke  appeared  to  have  said,  **  he  would  not  defisat  tha  set<^ 
tlement,  nor  decide  contrary  to  the  words  of  it."    By  these  words  it  appeaiad 
that  Lord  Hardwicke  thought  the  intentien  of  the  parties  should  be  censideQed. 
If  the  case  were  dear,  that  the  testator  meant  that  the  partiea  under  the  wiU 
In  question  should  not  take  till  the  end  of  ninety.«lnc  years,  it  nmst  be  so. 
But  if  upon  the  whole  of  the  will  the  testator  Intended  that  the  tenaaU  for  life 
should  take  beneficially,  the  term  of  years  was  then  snbjeet  to  their  estates. 
Lord  Eldon  thought  there  was  enough  in  the  will  before  him  to  shew,  that  the 
tenant  for  life  and  those  in  remainder  should  enjoy  the  estates  limited  to 
them  and  therefore  that  the  propositkm,  that  the  term  was  in  the  personal 
representative,  could  not  be  supported.     The  decree  was,  that  the  term 
formed  no  part  of  the  personal  esUte,  but  attended  the  inheritanoe  accord* 
Ing  to  the  limiUtions  contained  in  the  will.     SidtUjf  v.  JfiUrr,   Coop.  Bap. 
206. 
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Term  9$^gned      And  if  a  man  purchases  land  (a),  and  takes  the  fee  in  M? 

to   trwatee  wiU  ,  .  ^      «  ^  ^  •        -. 

attend^  thmtgh   own  namei  and  an  assignment  of  a  mortgage  term  tn  a  tnu-^. 

noi  JO  deeUwed,  ^^^^  name,  the  term  shall  attend  the  inheritance^  although  not 

so  declared  in  the  assignment  of  it ;  for  the  purchaser  becomes 
both  the  hand  to  receive  and  the  hand  to  pay  off  the  mortgage 
money ;  the  debt  therefore  is  extinguished,  and  the  mortgage 
V  term,  qtia  such,  gone ;  then,  though  the  term  itself  is  not 
extinguished  in  point  of  law,  beii^  in  a  trustee,  yet  it  becomes 
attendant  upon  the  inheritance,  and  must  follow  it  in  equity, 
as  if  it  were  made  to  do  so  by  the  act  of  the  party  (k). 

(a)  Tiffim  ▼.  T{^ii,  1  Vera.  1.   Goodright  ▼.  Sayles,  8  Seijt.  Wib.  3t9. 


Fee  aesigned  to      (K)  So  if  a  person  take  an  assignment  of  tlie  term  in  liis  own  Dame,  and 

*7f*''f'  *?*?*      »  conveyance  of  the  fee  in  the  name  o£  a  trostee,  the  term  will  attend  the 
ottefuts  totthotti  f^t   r\ 

d£elandum,         inheritance  without  any  express  declaration.  -  Langlon.  ats.  ,  S  Co.  ta. 

156.    Doum  V.  Percivoiy  1  Vera.  104.     Attorney-General  v.  Sande^  SCh.Rep. 

19.  33.  2d  edit;  a^d  if  the  term  be  assigned  to  a  trostee  in  trust  for  the  pnr- 

chaser,  his  executors,  administrators,  and  assigns,  without  the  word  "  heirs," 

it  will  noYertheless  be  an  attendant  term.    Beet  ▼.  Stan^wd^    Pre.  Ch..  25t' 

T^  ▼.  T^fin^  nbi  supra.    HoU  ▼.  Hott,  1  P.  Wms.  394,  cited. 

^  Leseee  pwrchan-      And  the  same  rale  prevails  where  a  man  possessed  of  a  term  for  years  cod* 

tSm^^^dsbe-  ^''^^  ^^^  ^^  purchase  of  the  inheritance ;   for  the  vendor  stands  seised  in 
fore  eoHveyanee  t">'t  for   the  purchaser  from  the  time  of  the  contract.    This  was  decided 

executed.  in  Co^f^i  y.  GirdUr,  9  Ves*  509,  where  a  testator  having  a  lease  in  his  own 

name  contracted  for  the  purchase  of  the  inheritance  subsequently  to  the 
,  making  of  his  will,  and  died  before  the  conveyance  to  him  was  completed. 
Having  contracted  for  the  purchase  of  the  inheritance,  he  became  complete 
owner*  of  the  whole  estate ;  for  it  was  dear,  the  Master  of  the  Rolls  mid 
that  in  a  court  of  equity,  a  party  who  had  contracted  for  the  purchase  of  an 
estate,  was  equitable  owner.  The  vendor  was  a  tnistee  for  htm.  If  he  bad 
by  his  will  afterwards  disposed  of  all  his  lands,  this  estate  would  have  passed 
.  by  that  will;  and  his  Honor  thought  it  had  been  long  established,  that  where 
the  same  person  has  the  inheritance  and  the  term  in  himself,  though  be  may 
have  in  one  the  equitable  interest,  and  the  legal  estate  in  the  other,  the  iohe- 
ritiMice  draws  to  itself  the  term  and  makes  that  attendant  upon  it.  That  ap- 
peared from  WkUelkrek  v.  Whitckwch^  3  P.  Wms.  S36.  Goodright  ^,8^19^ 
%  Serjt  WUs.  S39,  and  many  other  cases,  [see  Mr.  Butler's  note  to  Co.  Litu 
S90  b.  n.  1.  8. 13,]  and  he  did  not  apprehend  that  it  was  then  open  to  dispate. 

Generei  ruUaa      Sir  William  Grant's  decision  was,  that  the  residury  legatees,  under  the 

UrmT^*^        will  of  the  said  tesUtor,  had  no  claim  to  the  term  against  tlie  heir,  becanse 

the  term  was  attendant  on  the  inheritance  in  favor  of  the  heir.  In  the  coarse 
of  his  judgment,  his  Honor  referred  to  Cook  v.  Cock,  1  Roll.  Abr.  616,  pi- 5. 
Watta  v.  FaUor^on,  2  Doug.  7ir.  cited,  4th  edit,  and  Beti  v.  Sla^fardy  (ubi 
infra,  in  text,)  which  latter  case  he  observed,  determined  the  rule  as  to  the 
attendancy  of  terms  to  be,  that  where  a  term,  if  in  the  same  penion  wbp  ha* 
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A  fmn^  0ah  nemed  m  fee  (b),  upon  hor  raaifriase  w}th  A.,  AimnUtrator 
imute  a  leftB^  to  ttust^s  for  on^  himdrM  years,  m  ^rust  for  her  term  Umited  to 
husband  for  life,  remainder  to  herself  fcr  life,  remalBder  to  l"'"Jj^;,  %^ 
the  issue .  of  that  marriage,  remainder  to  the  wife,   her  execu-  *'•  yvrpose 

having  ceased* 

t9vs  and  €ulministr0it&r9*  The  husband  died  without  issue, 
4be  married  n  second  hu3band  and  died,  and  the  question  was, 
whether  thia  term  sl^uld  be  attendant  upon  the  inheritances 
or  ahoidd  go  to  the  huobai^d  as  ^  term  in-  gross  ?  Et  per 
cwriom^  h  i^  a  term  iittendant ;  because  the  trust  for  which 
it  was  Qreated  is  at  m  end  (l),  ,  the  first  husband  bein^  dead 
without  isaue. 

(k)  R49^    V.  Sim^fM,  8alk.  154.     8  V«ro.  520.     [S.  C.    Pre.  Ch.  S5|. 
tFreem.  ^88.— £<f.] 


mmmfm^mmmmmm 


the  iaheritanoe  would  merge,  there  it  mnst  attend.  Mr.  Vesey  adds,  **  see 
also  2  Ves.  jon.  420.  60t.    6  ibid.  292.  and  8  ibid.  127." 

A  further  mle  in  equity  is,  that  a  term  attending  the  inheritance,  will  attend   Term  attends 
all  the  estates,  charges,  and  incumbrances,  subsisting  on  si^ch  inheritance.    If,  ^^  y*^  wih' 
therefore,  after  a  term  has  been  assigned  to  attend  the  inheritance,  a  mort-  • 

gage  or  conveyance  be  made  of  the  estate  for  a  valuable  consideration,  the 
trust  of  the  term  will  immediately  follow  the  limitations  of  the  inheritance,  and 
the  trustee  will  be  a  trustee  for  the  new  use  without  any  further  assignment,  as 
against  the  grantor,  and  all  persons  claiming  as  volunteers,  with  notice.  Charl- 
tern  V.  Loto,  3  P.  Wms.  328.  It  is  however  the  practice  of  conveyancers,  to 
insist  upon  the  actual  assignment  of  all  outstanding  terms  to  a  trustee  for  the 
purchaser  or  mortjpsgee.  And  this  practice  should  be  uniformly  followed,  for 
the  reasons  noticed,  ante,  450,  451  d,  notes  (S)  and  (T). 

(L)  In  like  manner,  in  Danidsan  v.  Foley,  2  Bro.  C.  C.  203,  where  A.  by     T  464*  1 
will  gave  lands  to  trustees  for  certain  terms,  with  remainder  to  Lord  Foley  and  Trust  cf  term 
p.  I^oley  for  life,  and  the  trusts  of  the  terms  were  for  payment  of  scheduled  fji  ?51       ** 
^ebts,  and  to  make  an  allowance  to  Lord  Foley  and  E.  Foley.    The  debts 
being  paid,  it  was  held,  that  a  trust  resulted  to  the  tenants  for  life  ;  Lord  Thur- 
low  observing,  that  the  rule  6f  law  was,  that  where  the  trusts  of  a  terai  are 
exhausted,  a  trust  results,  for  the  want  of  a  furthef  disposition,  to  the  legal 
tenants.     So,  t>ord  Eldon,  in  ManndreU  v.  MaimdreUy  10  Ves.  270,  said,  he 
collected  from  all  the  authorities,  that  when  the  purposes  of  the  trust  are  once 
satisfied  in  equity,  the  ownership  of  the  term  belongs  to  tlie  owner  of  the  in- 
lieritance,  whether  declared  by  the  origioftl  conveyance  to  attend  the  inherit- 
ance or  not:  it  was  not  unusual  to  insert  that  express  declaration  in  the 
original  conveyance,  yet  it  was  not  unconunon  to  omit  it;  but  whether  it  were 
ipserted  or  not,  the  doctrine  of  equity  was  the  same,  that  the  term  would 
attend  the  inheritance. 

Vol.  I.  SS 


404  a 


CHAP.  Xm.  OF  PMORITT  IN  INCDMBRAMCES, 


iSb<«rM  to  ndu      So  it  is,  where  a  term  is  raised  to  pay  portions  (e),  and  die 

iemu'!!ier  par-  portions  are  paid  ;  or  a  termor  purchases  the  inheritance  m 
turns  paid.        ^j,^g|.^  |.jjg  tgj^  gjj  ji  y^  attendant  (m). 


One  immig  And,  except  as  to  creditors,  the  same  principle  applies  wheo 

inhfritrnff  in    the  fee  is  placed  in  trust  (d)^  and  the  term  taken  by  the  owner 


diiors). 


term  ^Undi^*  ^^  ^^  ^^ »  ^^^  ^'  ^^  *^®  union  of  the  beneficial  ownership  of 
though  MO  iU'  the  term  and  of  the  inheritance,  undivided  by  any  benefidal 

elwraiion^  (ex-     ,  ,  •         . 

apt  OM  to  ere-  interest  in  any  other  person  known  to  the  owner  of  the  inherit- 
ance at  the  time  of  his  purchasing,  which  constitutes  that  con- 
nection or  relation  between  them,  which  is  the  ground  of  the 
term  being  considered  as  attendant  upon  the  inheritance  ;  and 
in  this  respect  the  connection  in  the  ownership  is  substantiaHy 
the  same,  whether  the  inheritance  be  in  the  owner  and  the 
legal  estate  in  the  trustee,  or  the  case  reversed,  and  conse- 
quently the  same  call  for  the  attendancy  of  the  term  to 
Ij^eep  real  property  entire  in  one  channel,  subsists  m  both 
cases  (m). 

(e)   BeH    ▼•   Staa^ford^  Salk.    154.    1  Vera.    5S0.      Goodrighl   v.  Affet, 
2  Serjt.  WiU.  3. 
(if)  Dowio  V.  DerioaU,  lYern.  134. 


Term  t»  re- 
mainder will 
attend, 

[465  ] 


\ 

CuHem  of  Lon* 
don. 


(M)  UiklcM  there  be  a  special  proviso  determining  tlie  term  of  the  perform* 
ance  of  the  trusts  for  which  the  term  was  raised. 

(N)  The  same  law  was  stated  and  recognized  in  Capel  v.  Girdler,  9  Ves.509| 
cited  in  note  (K),  ante,  p.  463. 

On  the  subject  of  implied  attendances  of  terms,  it  is  farther  observable,  that 
if  the  owner  of  the  inheritance  ha?e  also  a  satisfied  term  vested  in  hiiDi  bvt 
which  is  prevented  from  merging  by  reason  of  another  term  interveniDfi  the 
former  term  will  attend  the  inheritance  without  any  express  dedaration  for  that 
purpose,  although  the  intervening  term  may  be  on  trusts  which  are  still  sabHst- 
ing.  WhUchmrch  v.  Whitehireh,  t  P.  Wms.  S36.  9  Mod.  1S4.  GUb.  Eq.  Ca. 
168. 

In  the  case  of  Dowse  v.  DerituU^  quoted  in  the  text,  it  vras  determined,  that 
if  a  freeman  of  London,  possessed  of  a  term,  purchase  the  inheritaoce  is  the 
name  of  a  trostee,  the  term  will  not  be  subject  to  the  custom  of  London,  thoogh 
no  trust  be  declared  of  the  term  to  attend  the  inheritance.  The  costom  affects 
the  personal  estate  only  of  the  freeman,  (t  P.  Wms.  274)  and  not  bis  real  pro- 
]3ierty.  Eich  y.  Rich^  «  Cb.  Ca.  160.  Tijfiu  \.  Tiffin^  fFreeni.  66'  NeT«- 
thelcss  a  mortgage  in  fee  has  been  lield  to  be  within  the  custom.  Tkteifif^^f^ 
▼.  Bokerj  1  Cb.  Ca.  285. 


i 


Attn  f&K  t>OCtltlK£  OF  l^ACKIKG*  465  a 

'  AH  terms  so  circumstanced  as  *tliey  would  merge  if  vested  if  a«y  d\gtrs 
m  the  owner  of  the  inheritance  (e)  together  with  the  inhe*  escjn-e$i  w  im- 
ritance,  being  considered  both  at  law  and  in  equity  as  terms  |^^^"^** 
attendant  upon  the  inheritance^  whether  they  be  declared  so       ^ 
or  not ;   a  question  arises,  whether  there  be  any  distinction 
between  terms  limited  expressly  to  attend  the  inheritance,  and 
terms  attending  the  inheritance  as  a  resulting  trust  by  implica* 
tion  of  law,  as  to  the  capacity  of  being  made  use  of  to  defend 
a  third  against  a  second  mortgagee,  where  the  former  is  free 
from  the  imputation  of  notice^ 

Previous  to  the  case  of  WiUoughby  v.  WUUmghby  (/),  a  Oiue  mppoted 
motion  generally  prevailed,  that  although  a  satisfied  term  re-  tigned  to  at- 
Suiting  by  operation  of  law,  might,  if  got  in,  be  made  use  of  pro^^e  ptir-" 
to  protect  a  purchaser,  a  term  once  assigned  to  attend  the  ♦*<«•«*'•  ^^^^^ 
htkeriianpef  could  not  be  so  applied ;  for  it  could  not  v?nure  fx3 
any  other  purpose  thdh  that  prescribed,  unless  severed  again 
by  the  oumer  of  thiU  inheritance;   but  in  that  case    Lord 
Hardwicke  explained  this  distinction,  observing  that  its  appli- 
cability to  such  purpose  was  an  unavoidable  consequence  of 
the  rule,  that  '^  a  purchaser  for  a  valuable  consideration,  and 
without  notice,,  shall  not  be  hurt  in  equity.** 

The  facts  of  the  case  were  as  follow : 

George  Willoughby,  being  seised  in  fee  of  an  estate  in  W.  ^**^f^^i/j^ 
(subject  to  a  mortgage  term  for  five  hundred  years)  by  articles  nexed,  and  m- 
dated  12th  November,  1717,  made  upon  his  marriage,  agreed  ^1  ^r" 
to  settle  this  estate  to  the  use  of  himself  for  life,  ajid  after-  *!!J!'~wi^ 
wards  to  the  intent  that  his  wife  should^  out  of  the  rents,  &c.  tendant. 
of  part,  take  an  annuity  of  250/.  by  way  of  jointure,  with  re- 
mainder, as  to  the  whole  estate,  to  the  use  of  the  first  and 
other  sons  of  the  marriage  in  tail  male,  with  remainder  to 
George  Willoughby  in  fee,  with  a  power  for  the  said  George      [  466  ] 
to  charge  the  estate  by  will  or  deed,  with  the  payment  of 
3000L  for  the  portions,  of  his  younger  children.     At  this  time 
the  estate  was  subject  to  a  mortgage  for  a  term  of  years,  as 

(e)   Goodright    ▼.  Saylts,   t  Serjt.  S,  C.  better  stated  1 T.  R.  765.    This 

Wilt.  329,  et  vide  post,  vol.  ii.  615.  case  is  said  by  Butler,  arg^»  in  2  Jac. 

(/)    IVilkmgkbff  V.    fVilUmghby,    in  &  Walk.  5f ,  to  be  the  Magna  Charia 

Chan.  Jane  19th,  1736.  [Vide  etiam  of  tliU  branch  of  the  Uw.^Ed.}    . 
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Wilhufhhff. 


ttientioned  above^  irhiebj  being  latiirfied»  th6  smd  termirtsrBy 
indenture^  dated  I7tb  Augusti  1718,  dsngned  to  ShelKng  and 
Popham  and  their  executors,  tyxm  trust  for  G.  W.,  hji  heirs 
and  assigns,  to  aUend  the  inheritance.  A  settlement  was  made 
of  the  estate  14th  March,  1718,  pursuant  to  the  ^rtides: 
14th  March,  1750,  George  Willoughby  made  his  ¥^  and 
thereby  executed  the  power  reserved  to  him,  by  charging  the 
estate  with  3000/.  for  the  portions  of  his  younger  chSdren,  and 
afterwards  died,  leaving  Jane  his  widow,  Henry  his  eld^  son, 
three  daughters,  and  a  younger  son  George.  Henry^  having 
attained  his  age  of  twenty-one  years,  and  being  tenant  in  tail, 
suffered  a  recovery,  and  Umited  the  estate  to  trustees  in  fee, 
to  the  use  of  such  person  and  persons,  and  for  such  estate  as 
he  should  by  deed  appoint.  Henry,  in  pursuance  of  his 
power,  by  indenture  dated  in  June,  1751,  for  secunng  870t 
which  he  had  borrowed  of  Jane  his  mother,  declared  the  trus- 
tees should  stand  seised,  and  the  estate  be  charged  with  the 
payment  of  this  sum  and  interest.  The  term  of  five  hundred 
years  still  standing  out  in  ShelUng  and  Popham.  Afterwards 
Henry  borrowed  800/.  of  the  defendant  Cripps,  and  for  secur- 
ing this  with  interest,  by  indentures  of  lease,  and  release,  dated 
14th  and  15th  June,  175S,  he  conveyed  the  estate  in  mortage 
to  Cripps  and  his  heirs ;  the  same  day,  Shelling,  the  surviving 
trustee,  assigns  the  term  of  five  hundred  years  to  Boot;  upon 
trust,  in  the  first  place,  to  protect  the  estate  limited  to  Cripps 
and  his  heirs  from  mesne  incumbrances,  and  tulgect  thereto^  to 
attend  the  inheritance*  It  appeared  upon  the  evidence,  duit 
Cripps  had  full  notice  of  the  articled  and  settlement^  and  Aat^ 
notwithstanding,  in  the  release,  he  took  a  covenant  fim 
Henry  that  the  estate  was  free  firom  all  incumbraaces  except 
the  five  hundred  years  term,  and  the  several  mesne  assign- 
ments thereof;  but  it  did  not  appear  that  he  had  notice  of  the 
mortgage  to  the  mother.  The  bill  was  brought  by  Jane  the 
mother,  and  the  younger  children,  for  payment  (by  sale  of  the 
estate)  of  the  arrears  of  her  jointure,  the  SOOO/.  to  younger 
children,  and  the  870/.  to  the  mother,  and  that  then  the  rert 
of  the  incumbrances  might  be  paid  according  to  their  order  and 
priority.  The  defendant  Cripps  insisted  that,  as  the  legal 
estate  was  in  Boot,  his  trustee,  and  as  he  was  a  purchaser  for 
a  valuable  consideration  and  without  notice  of  the  first  mort- 


AXD  THE  DOCTRINE  UW  TACKDia* 

gage^  he  was  entitled  to  be  preferred  in  payment  of  hid  mort- 
f  age,  upon  this  principley  that  he  had  both  Imw  and  equky  on 
his  tide,  and  the  mother  otdy  equity^  , 

Lord  Hardwicke  •Evaded  die  ease  into  tvo  questiona,  the 
d«t  of  which  ia  alone  neceasarjr  to  be  noticed  at  present  {o\ 
ttam^y. 

>lliether,  this  tenn  being  assigned  to  SheOing  and  PopiuMi 
tipon  an  express  brust,  Cripps  could,  m  eqmity^  have  the  be^ 
nefit  of  it  to  protect  this  mortgage,  if  he  had  had  no  notice 
of  any  of  ti»emf 

This  question,  his  Lordship  said,  depended  npon  three  coa^ 
«rideraitions,  namely; 

First,  What  is  ihe  nature  of  a  term  to  attend  the  inherit- 
ance? 

Secondly,  MHbat  kind  of  grantee  is  entitled  to  the  protec- 
tion of  su(^  a  term ;  or,  m  other  words,  in  whose  hands  such 
a  term- shall  be  allowed  to  protect  the  inheritance  ? 

Thirdly,  Against  what  estate,  charges,  and  incumbrances, 
the  protection  arising  such  a  term  shall  extend  \ 
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His  Lordship  upon  the  first  said,  that  terms  to  attend  the  iVaf«r«  o/ai- 
inheritance  are  the  creatures  of  a  court  of  equity,  and  were 
invented  partly  to  protect  real  estates,  and  pardy  to  keep  them 
in  a  right  channel :  here  arises  a  distinction  between  terms  in 
gross,  and  terms  to  attend  the  inheritance,  thcigh  at  common 
law  they  are  the  same ;  for,  in  equity,  such  a  term  shall  be 
applied*  according  to  the  uses,  estates,  and  charges  which  the 
4>wner  of  the  inheritance  has  carved  out  of  it.  In  equity  the 
consideration  always  is,  who  has  the  real  right  in  conscience  ; 
and  where  the  termor  for  years  is  but  a  trustee  for  the  owner 
-of  the  inheritance,  he  shall  not  keep  out  the  cestui  que  trust; 
and  therefore  the  term  is  liable  to  all  his  cl\arges.  These  terms 
were  not  known  till  Queen  Elizabeth's  time,  as  appears  by 


(O)  Otfa^rpqiuls  of  tb>9  C9sc  are  reported  in  iT.  K.  76S,  and  noUccd  Mte, 
450  K,  o.(S). 
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muntUs- 


[468] 


WtUanghbff  Pemberton*8  argument  in  the  Duke  of  !^^6rFoIk's  case;  befon 
that  time  the  law  looked  upon  them  with  a  jealous  eye,  as  they 
tended  to  defeat  the  crown  of  its  forfeitures,  and  the  lord  of 
the  fruit  of  his  tenures*  And  wherever  a  term  is  vested  in  a 
stranger  in  trust  for  the  owner  of  the  inheritance,  this  court 
)ias  always  said,  that  it  shall  be  Jiable  to  and  afieeted  by  00 
the  incumbrances  created  by  the  owner.  Equity  wiD  ujute  the 
term  and  inheritance  to  keep  the  proper^  entire;  as  where  he 
who  has  the  inheritance  in  tail  sufikrs  a  recovery,  the  tenn 
will  follow  the  uses  declared  upon  that  recovery.  This  doc- 
trine has  always  had  its  full  effect  in.  cases  between  the  h&r 
of  the  owner  of  the  inheritance,  and  the  executor,  though  a 
distinction  as  to  creditors  has  been  made  (A),  which  is  not  ma- 
terial in  the  present  case.  The  following  cases  have  been 
cited,  viz.  Tiffin  v.  Ttffin,  1  Ch.  Ch.  4©.  1  Vem.  1.  Best  ?. 
Stamford,  2 Vem.  520.  Pre.  Ch.  252.  Hayterv.  Rod,  IP. 
Wms.  360.  Whitchurch  v.  Whitchurch,  2  P.  Wms.  236. 
Lord  Dudley  v.  Ward,  Pre.  Ch.  241,  242.  2  Ch.  Ca.  160,  on 
Custom  of  London.  These  cases  only  prove  this  general  pro- 
position ;  namely.  That,  as  between  the  heir  in  fee  and  in 
tail,  and  the  executor,  this  doctrine  does  take  place.  The 
court  sometimes  disannexes  the  trusts  of  a  term  to  attend  the 
inheritance  from  the  strict  legal  fee,  but  stiQ  it  does  it  in  sup* 
port  of  the  right. 


Permmaentuied      Upon  tiie  second  consideration,   What  kind  qf  grantee  is 
t'a!^^^'^  "^  entitled  to  the  protection  of  such  a  term ;  or,  in  other  words, 

in  whose  hands  such  a  term  shall  be  albwed  to  protect  the 

inheritance  ? 

^wjjgr^«f,  Such  a  grantee  must  be  a  purchaser  for  a  valuable  consider- 

taking  defective  ation,  a  purchaser  bond  fide,  not  affected  with  any  fraud  or 
aangnmeni  ^   collusion,  and  without  notice  of  any  prior  charge;  for  notice 

term,  protected 

(p>  •  (A)  iVern.  104. 


(P)  The  rule  of  equity  as  to  this  is,  tliat  a  second  mortgagee  'witboat  notice, 
acquiring  in  a  satisfied  term,  may  protect  himself,  the  conscience  being  eqinl' 
Evans  \,BickneU,  dVea,  184,  where  the  Lord  Chancellor  ■  was  of  opinion, 
Uiat  at  law,  an  assignment  of  such  term  is  not  to  be  presamed  without  some 
dealing  npou  it. 
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makes  him  come  in  fraudulendy ;  and  in  this  deseription  of  a 
purchased  I  include  a  mortgagee.  If  such  a  purchaser  has  no 
notice  of  a  prior  incumbrance,  and  takes  a  defective  convey- 
ance of  an  estate,  and  an  assignment  of  a  term  to  attend  the 
inheritance ;  in  this  case  he  shall  have  the  benefit  of  the  term 
to  protect  this  estate,  and  he  may  either  defend  his  possession 
by  it,  or  he  may  use  it  to  recover  his  possession  at  law,  though 
his  adversary  has  the  inheritance,  which  makes  me  say  this 
court  oflen  disannexes  the  term  to  attend,  &c.  from  the  in- 
heritance. This  is  the  meaning  when  it  is  said,  ^'  that  if  a 
man  has  both  law  and  equity  on  his  side,  he  shall  not  be  hurt 
here.- 
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WUUmghbif 

V. 

WiUoughby. 


In  Wilkes  v.  Bodington,  Lprd  Cowper  {$)  has  laid  it  down 
as  a  rule  in  equity,  that  where  a  man  is  a  purchaser  mihout 
notice,  he  shall  not  be  annoyed  in  equity,  not  only  where  he 
has  a  prior  legal  estate,  bui  where  he  h(i8  a  better  title  or  right 
to  call  for  the  legal  estate  than  the  other  (q).  So,  in  this  case, 
the  defendant  Cripps  must  have  the  better  right  to  call  for  the 
assignment  of  this  term* 
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Thirdly,  Against  what  estate,  charges,  and  incumbrances,  the  ^g^antt  what 
protection  arising  from  such  a  term  shall  extend  ?    The  answer  eharga  protect 
to  this  question  may  be  general.     It  shall  extend  to  aU  estates,  JSwiJlf.**^ 
charges,  and   incumbrances,  created  intermediately  between 
the  raising  of  the  term,  and  the  making  the  parties  incum- 
brance (r)  ;  but  it  must  have  all  these  previous  qualifications  : 
it  must  be  made  bond  fide :  it  must  have  freedom  from  notice  : 
it  must  have  the  first  and  Ic^  right  to  call  for  an  assignment  of 


(t)  t  Vera.  599,  600.  et  supra,  449. 


(Q)  And  whether  the  party  be  a  parchaser  of  the  legal  estate,  or  only  of  an  EquUabU  £>• 
equitable  interest  will  not  %ake  any  difference,  per  Reynolds,  Lord  Chief  *^e9t  protected* 
Baron,  Lilly's  Prao.  Conv.  393,  394,  et  vide  Fitzg.  213. 

(R)  Except  cro\%n  debts  by  specialty.  NichoUs  v.  Housey  2  Vern.  390.  Crown  debts. 
King  V.  Smithy  Wightw.  Rep.  34.  Crown  debts  by  simple  contract  do  not 
bind  the  lands,  if  the  purchase  or  mortgage  be  for  a  valuable  consideration  and 
withont  fraud  or  covin.  See  cases  cited,  and  also  fViide  v.  Fort,  4 Taunt  344. 
Rex  V.  St.  Johuy  2  Price,  317.  Rex  v.  Ldxmbey  1  M*Lel.  40d,  et  infra/  4Sf  • 
vol.  ii.  1078. 
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wmougkkn  the  tenti.  It  #a8  Itdmitted  by  the  counsd^  that  it  wotili  be  m^ 
WiUoughby»  where  the  old  tenn  was  itancUng  <mi  ia  Ae  oi^iiial  grantee  or 
mort^gagee,  and  had  never  been  assigned  to  attend  the  iaherifr- 
«sice ;  but  it  waa  said  first,  that  when  it  has  been  assignecl 
upon  an  express  irust  to  attend  the  inheritcmee^  it  shaU  atte&A 
all  the  estates  ^ctrved  out  of  that  inheritance.  Secondly^ 
When  a  term  is  so  assigned^  it  becomed  and  is  so  annexed  to 
the  inheritancei  that  it  Cannot  be  severed  from  it. 

No  distinction       .This  is  an  atteikipt  to  establish  a  dktinc&on  between  a  iem 

as  to  capacity  .  .     i         .  «  i  -i     • 

to  protect,  be-  assigned  upon  an  express  declarattim  of  trust  to  attend  the  ai- 
mTimpiied'at'  heritance,  and  a  term  declared  to  be  so  by'  the  construction  of 
tendant  terms,    this  court.     Oxwick  V.  Brockett,  Eq.  Ca.  Abr.  355,  has  been 

{See  post, voUiu  '       i 

615.)  cited.     This  case   is  not    in  the  Regi^jr^s    bo<^   and  the 

minutes  are  so  impeifeetj  nothing  oan  be  collected  from  it.    ft 
was  argued,  diat  whisre  a  t^rm  waa  assigmed  to  attend  the  b- 
heritance,  that  is  notice  to  the  mortgagee  of  certain  incum- 
brances ;  but  th  s  is  a  mistake  j  for  an  assignment  of  a  term  txr 
attend  the  inheritance  generaU^^  is  otdjf  notice  that  there  is  an 
inheritance  to  attend,  but  not  that  the  estate  is  bound  by  any 
othrr  incumbrance.     Such  an  assignment  gives  a  purchaser  no 
notice  but  what  he  has  from  the  deed^     But  if,  in  sudi  assign- 
ment, it  be  declared  that  the  term  is  iisslgned  to  protect  the 
uses  of  such  a  settlement,  or  the  uses  in  such  a  deed,  it  will  be 
notice  of  the  deed  or  ^ttlement,  and  of  utt  the  uses  in  then), 
r  470  1      '^^  ^^^  purchaser  is  bound  to  find  them  out  at  his  perHf  aod 
I  have  known  cases  wherein  it  has  been  assigned  in  this  man- 
ner.    Again,  it  has  been  said-,  that  such  a  tanoi  is  so  annexed 
to  the  inheritance,  that  it  will  go  along  with  ali  the  estates 
which  are  carved  out  of  it ;  so  here,  in  ]the  case  of  the  /rst 
mortgage,  where  a  new  conveyance  h  made  of  the  inheritance 
for  a  valuable  consideration,    the  term  will  JvHow  it,  and 
the  termor  will  become  a  trustee  for  the  purchaser.    I  agree 
this  will  be   so  against  the  grdtitor   ?jid  his  heirs,    and  all 
claiming  under  him  or  them,  either  as  volunteers,    or  «ii 
notice;   and   if  he  convey  a  new  estate  of  the  inheritaice, 
the  trust  is  affected  by  it ;   but  when  a  new  purchaser  fcr 
a  valuable  consideration,  with  aU  the  qualifications  aforesaid, 
gets  an  assignment  of  such  a  tem^  he  comes  m  a  different  de- 
gree,  and  how  can  equity  take  it  from  him  without  contradiot- 
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ing  O0  ^Aeir  rnile$  t    It  is  <^ected»  that  this  wiB  leave  ihe    WiOmglih 
inheritance  to  go  oneway,  and  the  trust  of  a  term  another*    irtllM«My« 
It  is  not  necessary  to  enter  into  all  the  cases  where  a  term  to  at-  AUendant 
tjend  the  inheritance  may  be  disannexed  and  turned  into  a  term  any  timlfe 
in  gross.    It  niay  be  done  even  where  it  is  upon  a  contingency*  JIJ^  %^^Zna' 
(Serjeant  Maynatd,  in  the  Duke  of  Norfolk's  case.)  It  may  be  rf  inhmtMee^ 
dwe  mi  mnjf  time  ky  the  owner  ef  the  inheritancem 

It  may  be  objected,  that  if  such  term  is  not  eo  annexed  to 
liie  kikeritance  as  to  ^  ^^  with  it,  it  will  put  it  into  the 
power  of  the  iruHee  to  assign,  it  to  whom  he  pleases.     I  take 
diis  case  to  be  the  same  as  that  of  trustees  to  preserve  contixi^ 
gent  remaind^v.    If  such  trustees  join  in  a  conveyance  to  a 
purchaser  for  a  valuable  consideration,  who  has  notice  of  the 
trust,  such  purchaser  is  affected  with  the  trust ;  but  if  he  has 
no  notice^  the  purchaser  shall  retain  the  estate,  but  the  truS' 
tees  shaQ  make  satisfaction.     Muneell  v.  M&nsellj  2  P.  Wms. 
61^     So,  here,  if  the  second  mortgagee  has  had  notice  of  the 
^rst  mortgagee,  he  shall  make  no  use  of  die  term  to  his  pr^a* 
dice ;  and  if  he  had  no  notice,  the  trustee  who  assigns  it  ought 
to  makesatb&ction.  Bul^  this  doctrine  would  make  the  assign- 
ment pf  such  term  to  a  purchaser's  own  trustee  such,  that 
it  would  protect  him  against  nothing  at  all ;  for  if,  wherever 
there  is  a  charge  made  upon  the  inheritance  for  a  valuable  con- 
sideration, that  draws  after  it  so  much  of  the  trust  of  the  term 
against  the  grantor,    and  then  the  puisne  mortgagee  was  to 
take  it  affected  with  that  derivative  trust,  such  puisne  mort- 
gagee would  never  be  safe. 

« 

It  was  said,  at  the  bar,  to  be  a  rule  among  the  conveyancen^  [  471  ] 
wherevet  they  found  an  old  term  Uuttted  to  attend  the  inherit^ 
^nce,  not  to  disturb  or  meddle  with  it.  *I  have  inquired  of  a 
.very  able  and  experienced  conveyancer  (Mr.  Filmer)  and  find 
there  is  no  such  general  rule.  It  is  true^  Mr;  Ward^  of  the 
Temfpte,  declared  it  as  his  ^^nion ;  but,  if  he  practised  so^ 
that  wiH  not  make  it  a  general  rule.  Where  such  a  term  has 
been  assigned  upon  an  express  trust  to  attend  the  inheritance 
as  settled  py  such  a  deed,  and  the  conveyancer  is  satisfied  the 
uses  of  that  deed  have  not  been  barred,  he  may  0/bry  safidy 
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^•00^^^^^    i-elj  upon  it  (s),   especiaQy  in  the  cases  of  purchasers    aiwl 

ivuhigkky.     mortgages,  where  the  deeds  are  always  taken  in ;  for,  if  he 

has  the  deeds  and  the  assignment  of  the  term  in  his  hands, 

they  cannot  he  made  use  of  againei  him  (t)  :  but  this  will  not 

make  it  a  general  rule,  several  inconveniences  have  been  ob* 

jected ;  but  all  these  are  over  balanced  by  the  inconvenience 

^Stfw"^  ^*^    ^^^  would   happen  by  breaking  into  the  rule,  **  that  a  pur-^ 

nderatim,        choser  foT  a  vcUuable  consideration,  and  without  notice,  shall 

not  to  be  hairl  ^^  ^  ^^^^  ^^  equity*'    Collateral  warranties,  non-claim,  de- 

»  equuy,         scents  cast,  which  are  the  wise  policies  of  the  law  to  quiet 

men's  possessions,  are  grounded  upon  the  same  principle. 
Upon  the  whole,  I  am  of  opinion,  that  if  Cripps  had  had  no 
notice  of  the  jointure,  portions,  or  other  incumbrances,  he 
would  in  equity  have  been  entitled  to  the  benefit  of  this 
term  (u). 

Second  mort-  -  The  opinion  thrown  ont  by  Lord  Hardwicke  on  this  occa- 
nSice,  ^tain-  ^^^9  ^^s  corroborated  by  the  opinion  of  the  court  of  King^s 
^J^TH^.  8«n«h,  in  the  Mowing  case: 

Undani  term, 

deed  preferred  '  Jones,  seiscd  in  fee  of  several  estates,  demised  the  same,  in 
%n  ^ectment.      J  751^  to  Aubrey,  for  nine  hundred  and  ninety-nine  years,  by 

way  of  mortgage  (i).     Afterwards,  in  1768,  this  term  was  as- 

:     (Ic)  GoodtUU  v.  Morgan,  1  T.  R.  755.  [over-ruled,  9  Price,  «67.— Bd.] 


Doctrine  in  text      (S)  Because  tbe  very  assignment  carries  notice  of  the  old  uses,  1  T.R.  76S- 
questioned.  gg^  ^^^  ^^^^  g^yg  jyi^  Sugden,  in  his  Vend.  &  Pur.  p.  S67,  n.  (I),  5tb  edit,  for 

if  tlie  person  claiming  under  the  settlement,  should  sell  the  estate  to    two 

.  .        distinct  purchasers,  who  were  equally  innocent,   it  seems  that  tbe  second 

purchaser,  by  procuring  an  assignment  of  the  term,  might  exclude  the  first 

purchaser  during  the  term. 

Actual    nssigtk'      (T)  There  may  be  duplicates,   which  circumstance  render  it  necessary  to 

ment  of  term      i^]^^  ^^q  actual  assignment  of  the  term ;  and,   indeed,   a  mere  declaration 

preferred  to  a*-  j  »  »  7  7 

claration  of       Should  never  be  relied  on,  unless  all  the  title  deeds  are  delivered  to  the  pur* 

trutt.  cliaser  or  mortgagee ;  and  even  then,   the  hontt  fide  incumbrancer  who  has 

obtained  an  actual  assignment  of  the  term  without  noticef  will  be  preferred  to 

the  person  who  has  the  deeds  and  a  declaration  of  the  trust  of  the  term  only. 

(U)  See  more  on  the  subject  of  attendant  terms,  and  as  to  the  assignment 

of  them,  Butl.  Co.  Litt.  «90,  b.  n.  (l).   s.  13.     Sodg.  V.  &  P.  355,  5th  edit. 

'Cham«  op  Lea.  418,  and  iufra,  477,  note  (A). 
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•"^gned  to  Lockwood  in  trust  for  Jones,  as  to  part  of  the  landsy 

and  in  the  mean  time  to  attend  the  inheritance ;  in  1767,  Jones       JtfMyai. 

mortgaged  to  Morgan,  and  in  July,  1769,  to  David.  Both 
« these  mortgages  were  in  fee.    In  December,  1769,  Jones  and 

ZiOckwood  assigned  the  last-mentioned  lands  to  Morland,  his 
.  e^cequtors,  &c.  for  the  remainder  of  the  term  of  nine  hundred 

and  ninety-nine  years,  in  trust  for  Sprigg,  for  securing  10,000/. 
,  lent  by  Sprigg  to  Jones.      Afterwards,  Jones,  by  indentures 

of  lease  and  release,  mortgaged   the  same  estates  in  fee  to 

Sprigg,  for  securing  the  10,000/. 

On  the  mortgage  to  Sprigg,  all  proper  searches  were  made 
on  his  part  for  incumbrances,  and  he  had  all  the  title-deeds 
■  that  could  be  found  delivered  to  him  at  the  time  he  advanced 
his  money,  except  the  demise  of  the  term  for  nine  hundred 
'  and  ninety-nine  years^  and  the  assignments  of  it,  which  were 
'  kept  in  the- hands  of  Lockwood,  on  account  only  of  containing 
other  premises  in  mortgage  to  Lockwood,   and  which  were 
not  included  in  the  mortgage  to  Sprigg,  nor  assigned  to  Mor- 
land, his  trustee,  but  counterparts  of  them  were  then  dehvered 
to  Sprigg.     On  these   £su:ts,    the  question  on  an  ejectment 
was,  whether  Morgan  and  David,  or  Sprigg  should  be  pre- 
ferred. 

On  the  part  of  Morgan  and  David  it  was  contended,  that 
this  term  must  be  considered  as  attendant  on  the  inheritance, 
^and  consequently  at  the  times  of  the  respective  mortgages  to 
them,  the  trustee  of  the  term  became  theii'  trustee,  and  the 
term  could  not  be  separated  &om  the  inheritance^  but  by 
their  consent.  That  if,  previous  to  the  conveyance  to  Sprigg, 
•iix  1769,  Morgan  and  David  had  brought  ejectments  upon 
their  mortgages,  neither  Jones  nor  Lockwood,  his  trustee, 
could  have  set  up  this  term  as  a  bar  to  their  ejectments ;  then 
if  Jones  himself  could  not  set  up  the  term,  it  was  absurd  to 
'  say,  that  those  who  claimed  under  him  might,  for  they  could 
not  claim  a  greater  estate  than  he  had.  Then  Jones,  having 
parted  with  the  inheritance,  had  no  power  afterwards  to  make 
any  appointment  of  it  differently.  His  power  was  gone, 
though  it  were  collateral,   by  the  conveyance  of  the  land. 
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c^Mequenet  rf  Sed  per  AfibkurBt,  Justioe,  no  man  ought  to  be  so  absurd  m 
SS*<tiwi^  to  make  |t  purchase  without  lookup  at  the  tide  deeds;  if  he 
4^(^)*  isy  be  must  take  the  consequieaoe  of  his  own  n^Hgenoe.  If 

dfte  first  mortgagee  had  an  (ordinary  precautioi^  he  must  haw 
known  that  this  tenn  was  then  outstanding.    And  if  he  did 


Iww^nnctr         (^)  "^^e  priority  acquired,  or  rather  the  postponement  incnrred,  by  per- 
not  jWffpoRAf     mitting  the  mortgagor  to  retain  possession  of  the  title-deeds,  lias  already  been 
morSmor  io     ^o"0^>^^»  ^^  ^>^>  p.  54  to  97  inelasive.     The  preeediog  remains  unyk 
reUdn  deeds,      taken  for  good  law,  and  in  corroboration  we  may  here  add,  that  in  an  ^biM|- 
[  473  *  ]     1R01IS  CfiM  cited  by  Mr.  Bell,  in  Harper  ▼.  FaMer^  nbi  infra,  the  Lord  Cfaaii- 
cellor  said,  there  was  m>  case  in  which  it  Jiad  ever  been  held,  that  the  ftat 
circnmstance  of  a  first  mortgagee  not  taking  the  title-deeds,  woold  entitle  tte 
second  mortgagee  who  had  got  the  deeds  to  file  u  bill  in  eqnrty  to  obtiii  a 
fireferesce,  and  the  position  of  Mr.  Justice  Bailer,  in  GoodiUU  ▼•  Mttga^  las 
denied  to  be  law.    fio,  in  another  case^  Btxnei  v.  Weetem^  IS  Ves.  US,  «!»* 
it  w{is  objected  in  favor  of  a  second  mortgagee,  that  the  first  mortgagee  tad 
not   taken  possession   of  the    title-d€eds ;    the   late  Master  of  the  Rolls, 
Sir  "William  Grant,  said,  that  the  old  cases  for  postponing  a  first  mortgagee 
«Dder  those  ctrcomstanees,  nnless  a  ease  of  fcatfd  coald  be  made  out,  Jiad 
been  considerably  shaken  -y  npon  which  the  point  was  given  np.    Id  a  late 
case,  when  the  counsel  in  the  cause  submitted  that  the  judgment  in  GfMk 
V.  Morgan  had  not  been  over-ruled,  the  Lord  Chief  Baron  interrapted  bin 
t>y  saying,  that  it  most  certainHy  had  been  over-ruled  in  very  nnmeitfus  b- 
stBBcei.    No  t>ne  woold  think  of  menftioQing  that  cause  as  an  authority  More 
the  Lord  Chancellor.    Even  in  consultation,  formerly,  the  Lord  Chief  Bans 
knew  the  Lord  Chancellor  would  not  hear  it.    BuUey  v.  Permoff  9  Price,  S7& 
V^iUm'deediaft      The  next  and  last  case  {Harper  v.  Faulder^  4  Madd.  Rep.  1S9,  1819), carried 
UgcMy  incident  ^^  doctrine  a  step  farther,  and  settled,  tbat  the  first  incmnbrancer  learisg 
4be  deeds  wtth  the  mortgagor,  shDokl  not  be  postponed,  unless  the  poaesnos 
of  the  title-deeds  were  legally  incident  to  his  security.    It  is  reqaieite  ttat 
this  case  should  be  -stated  more  at  large :— Trustees  being  seised  of  certiia 
estates  In  trust  to  raise  a  large  sum  of  money,  granted  an  annuity  to  F.|  the 
defendant,  for  500CfL  (being  a  'seventh  part  only  of  the  sum  they  were  directed 
to  mise},  which  annuity  was  secured  by  a  term  of  years  and  a  judgmeotsot 
docketed,  but  the  annuitant  permitted  the  deeds  to  remain  in  fte  baods  oi 
the  trustees,  who  afterwards  made  a  mortgage  for  raishig  other  parts  of  tta 
said  sum  of  money,  without  informing  the  mortgagee  (the  plaintiff)  of  tta 
first  incnmbrancet    The  question  was,  which  party  was  entitled  to  priorityi  or 
mere  correctly,  whether  the  defendant  (the  amioitant)  was  to  be  postpoiKd 
to  Ae  mortgagee?    For  the  plaintiff  it  was  argued,  that  F.  by  saffeiing  ^ 
title  deeds  to  be  ent  of  bis  possession,  enabled  Porter  and  bis  tmffteef.^ 
commit  a  fraud  upon  the  plaintiffs,  whose  security  was  therefore  to  be  pre- 
ferred.    The  cases  on  the  subject,  it  was  contended,  were  rather  Begatire 
titan  aftrmativc.     The  Thatched  House  Tat  em  Case  {Peter  v.  /2««fl»  ^  ^' 
Ca..&b.3il,  pi.  7,  ante,  41),«hewed  that  a  mortgagee  Mfferiag  de«di  t^^ 
«ut  of  his  bands,  must  exculpate  bhnself,  and  produce  a  good  reason  for  f^ 
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fiot  know  of  k,  lUid  tieglbctecl  to  take  on  assignment  of  k,  it 
was  enabling  the  mortgagor  to  commit  a  fraud,  by  mortgagkig 
the  same  estate  agun.  By  thb,  therdSsre,  he  became  pctr- 
iiceps  criminiSf  and  he  must  suffer  the  consequences  of  the 

■        I  !■!  — M^— H^.—     ■     II  I  — -i^— — ■  I  1        11  I    I  ■  ■  I  I 

mittiog   it.     In  Penner  v.  Jemmett,  mentioned  in  the  note  to  Tourle  v.  Rand^ 
S  Bro.  C.  C.  652,  and  in  a  note  to  1  Fonbl.  165,  2d  edit,  it  appeared^  that 
Jemmett  obtained  from  the  corporation  i>f  Kingston  on  some  pretence,  two 
grant!  of  the  same  purport,  and  by  that  means  was  enabled  to  practice  a 
fraud  by  raising  money  on  each  grant.     Evans  v.  Bicknellf  6Ve8. 183,  was 
an  authority  for  the  position,  that  mere  negligence  in  parting  with  title-deeds 
did  not  amount  to  fraud,  but  in  this  case  there  was  gross  negligence.    If  a 
mortgagee  did  not  tal^e  the  title-deeds,  that  was  gross  negligence  in  him. 
When  a  rent  charge  was  granted,  it  was  usual  to  liave  tlie  title-deeds  deposited 
in  the  hands  of  some  third  person.     There  was  no  difference  between  a 
nM)rtgage  and  a  rent  charge,  in  regard  to  the  possession  of  title^eeds;  in 
both  cases  they  ought  to  be  taken  in.     Substantially  this  was  a  mortgage, 
and  not  taking  the  title-deeds,  amounted  to  crassa  negligeniia  in  F.     If  he 
had  taken  the  title-deeds,  or  had  an  indorsement  on  the  trust  deed  of  the 
security  granted  to  him,  no  fraud  could  have  been  committed.    A  judgment 
as  an  additional  security  was   acknowledged,   but    this  judgment  was  not 
docketed.     If  it  had,  it  would  have  led  tiie  plaintiffs  to  inquiry.    It  shewed 
the  secrecy  with  which  the  transaction  was   accompanied.    On  the  other  side 
it  was  coutendcd,  that  the  money  raised  by  the  annuity  and  rent  charge  to  F. 
waa  raised  in  part  execution  of  a  trust,  by  which  the  trustees  were  to  raise 
a  much  larger  sum,  and  it  was  absolutely  necessary  that  the  title-deeds  should 
remain  in  their  hands,  to  enable  them  to  raise  the  remainder  of  the  money  in 
pursuance  of  their  ti*ust,  and  F.  could  not  insist  on  having  the  title-deeds ; 
there  were  aUo  charges  on  the  estate  prior  to  F.'s  charge,  and  the  trustees 
were  bound  to  retain  the  deeds  as  a  security  for  those  charges.    The  trustees, 
therefore,  could  not  deliver  np  the  deeds  without  a  breach  of  trust ;  hjxt  if 
they  could,  and  F.  was  entiticd  to  call  for  the  deeds,  his  negligence  in  that 
respect,  would  not  give  a  preference  to  a  subsequent  incumbrancer,  no  in- 
tentional fraud  being  practised  or  attributed  to  1dm.    To  this  it  was  replied, 
that  supposing  F.  was  not  entitied  to  the  possession  of  the  titie-deeds,  he  had 
•till,  a  right  to  insist  tbat  they  should  be  impounded  in  the  hands  of  a  third     [  474^  2 
person  fur  his  security,  and  by  not  insisting  on  that,  he  enabled  the  parties 
to  commit  a  fraud  on  the  plaintiff.     The  Vice  Chancellor  said,  he  was  not 
called  on  to  decide  the  general  questions  which  had  been  argued.    If  a  prior 
incumbrancer  was  to  be  postponed,  simply  for  leaving  the  title-deeds  in  the  ^ 

hands  of  the  mortgagor,  which  was  a  proposition  very  difficult  to  be  main/ 
tained  at  that  day,  either  npon  authority  or  principle,  such  a  doctrine  could 
only  be  applied  in  cases,  where  the  possession  of  the  titie-deeds  were  legally 
incident  to  tiie  estate  of  the  fint  incumbrancer,  and  where  it  might  be  said, 
that  he  had  failed  to  use  reasonable  diligence  for  his  own  protection.  la  tiiis 
case,  the  trustees  with  whom  F.  dealt,  held  the  estate  first  npon  trust  to 
raise  a  sum  of  55,0002.,  and  next  npon  trust  to  indemnify  the  lenders  of  the 
55,0001.  against  a  rent  charge  of  400Z.  a  year  to  the  widow  of  Porter,  and 
againat  a  portion  of  50001.  payable  to  the  yoimgcr  children  of  Porter.    F.'s 
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fraud;   todSprigg,  who  has  got  the  legal  estate,  mast  ta 
preferred. 


annuity  was  parcfaased  for  50002.  being  part  of  tiie  S5,000(.  to  be  raised  by  tiic 
Awntitgnt  noi  trastees,  and  was  secnred  in  the  iisoal  manner  by  a  term  of  years.  Not  only 
tody  of  tUk^'  ^^  possession  of  the  title-deeds  was  not  legally  incident  to  his  estate,  nor 
duds*  was  he  reqaired,  npon  the  principle  of  reasonable  diligence,  to  have  sdpa- 

lated  for  the  possession  of  them ;  but  it  would  have  been  a  breach  of  tnisf 
on  the  part  of  the  trustees,  to  have  given  to  one  incumbrancer  those  instru- 
ments which  they  were  bound  to  keep  for    the   common  security  of  all  the 
persons  advancing  money  upon  the  credit  of  their  trust.     If,  therefore,  the 
Vice  Chancellor  could  adopt  in  any  case  the  arguments  whieh  had  been  naeit 
on  the  part  of  the  plaintiffs,  tliey  would  form  no  ground  in  this  case  for 
postponing  F.'s  annuity.    The  bill  was  consequently  dismiss^  with  costs. 
MorigMgee  tf        In  a  still  later  case,  an  attorney  who  had  prepared  a  mortgage  of  leaiehold 
iMseaoU  omii-  property  by  the  instruction  oi  the  mortgagor,  delivered  the  mortgage  will 
to  take  leatenot  the  original  lease  to  the  mortgagor,  who  afterwards  delivered  the  mortgage  to 
postponed.  the  plaintiff  (the  mortgagee),  but  retained  the  lease.    The  plaintiff  was  not 

aware,  at  the  time,  that  the  possession  of  the  lease  was  of  any  conseqaence; 

but  when  he  afterwards  found  that  it  was,  he  applied  to  the  attoilney  who 

prepared  the  assignment  for  the  lease,  and  he  stated  that  he  had  delivered  it 

to  the  mortgagor.    The  lease  had  been  twice  renewed,  and  at  the  trial  at  the 

Assizes,  on  a  question  whether  the  plaintiff  was  entitled  to   priority  over  a 

subsequent  mortgagee,  the  Lord  Chief  Baron  left  it  to  the  jury  to  say  whether 

the  original  lease  had  been  left  in  the  hands  of  the  mortgagor  to  enable  Mm 

to  commit  a  fraud:  in  that  case  they  would  find  a  verdict  for  the  defendant; 

otherwise,  they  should  find  for  the  plaintiff.    The  jury  returned  a  verdict  for 

the  plaintiff,  which  the  court  above  refused  to  disturb,— Graham,  B.  obsenr- 

ing,  that  he  thought  of  the  two  the  question  had  been   left  too  favorably 

for  the  defendant,  for  that  the  fraud  practised  by  the  mortgagor  was  purely 

matter  of  accident.    The  plaintiff  conld  not  be  presumed  to  have  intentionally 

put  his  security  in  periL    Bailey  v.  Fermor,  9  Price,  f  66. 

No  postpone'         From  these  cases,  and  the  observations  adduced  in  the  page  before  alladed 

mevd  by  ^^^  to,  it  appears,  that  in  order  to  postpone  the  first  mortgagee,  on  the  ground'  of 

mortgagor  efter  ^^*  leaving  the  title  deeds  in  the  possession  of  the  mortgagor,  and  thereby 

due  dX&gtmce  to  enabling  him  to  practice  a  fraud,  there  must  be  a  voluntary  and  unjasti6able 

concurrence  on  the  part  of  the  first  mortgagee  amounting  to  fraud.  ?f^ 
T.  i2aiss«Zf,  1  Eq.  Ca.  Abr.  3<1.  Vennet  v.  Jemmettj  Fonb.  Tr.  £q.  b.  t.  c  5. 
8.  ^.  TVmrk  v.  Road,  %  Bro.  C.  C.  650.  Phimb  v.  jRat^,  t  Anstr.  432.  Exo» 
T.  Bkknell,  6  Ves.  174.  If,  tlierefore,  the  mortgagee  has  used  all  doe  dili- 
gence to  obtain  possession  of  the  title-deeds,  it  should  seem  he  will  not  be 
postponed  unless  gross  negligence  can  be  proved,  t  Bla.  Com.  160,  n.  (4], 
15th  edit.  A  court  of  equity,  however,  will  not  take  from  the  second  mort- 
gagee the  title-deeds  which  he  may  have  honestly  obtiuned,  nnless  the  fint 
mortgagee  will  undertake  to  pay  him  his  money.  Head  v.  Egerion^  S  P.  ^b^* 
378.  Bekhier  v.  Butkry  cited  ante,  455,  n.  (B).  Kensington  Ex  parU,  2  Ves. 
Si  Bea.  83,  et  vide  ante,  52  to  57,  inclusively,  where  tliia  subject  is  treated  of 
more  at  large. 
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But  it  behoves  such  trustees  to  be  very  cautious  how  they  ?'T*^f  ^  ^' 

•^  -^    iendmJt  term 

act,  if  called  upon  to  sever  the  term  from  the  inheritance,  lest  huomM  4ru8tee 
they  inadvertently  be  guilty  of  a  breach  of  trust ;  for  where-  tn-aneer  withotu 
ever  a  trust  to  attend  the  inheritance  devolves  upon  a  man,  ^'•vw'i^n'Cw). 
every  time  the  cestui  que  trust  makes  any  disposition  of  the     [  475  ] 
lands,  either  by  way  of  conveyance  or  incumbrance,  the  trustee 
of  the  term  becomes  from  thenceforward  a  trustee  for  the 
grantee  or  incumbrancer  to  the  extent  or  amount  of  his  grant 
or  incumbrance  ;  and  therefore  any  assignment  by  him  of  the  Henetf  nsign^ 
legal  estate  on  other  trust  than  to  attend  the  inheritaoce,  ^^ag^^wUh 
made  to  any  one  who  has  not  the  prior  or  leading  security  or  JJ^'JJL^l  -fj*** 
conveyance  of  the  equitable  estate  during  the  term,  will,  if  tnut. 
such  trustee  can  be  affected  with  notice,  either  actual  or  pre- 
sumptive, be  a  breach  of  trust,  for  which  the  trusteee  will 
be  answerable  in  a  court  of  equity  (x)« 

Therefore,  before  such  trustee  severs  a  term  so  assigned,  in  TntMHt  <m  «»« 
order  to  use  it  as  a  term  in  gross,  to  seciure  mortgages  or  the  imghJt  uheuL^ 
like,  he  ought  to  be  satisfied,  by  the  production  of  the  title-  ^2w«/ ^ ^w 
deeds  or  other  satisfactory  evidence,  that  his  cestui  que  trust  P^^  tncum- 
has  done  no  act  to  affect  the  inheritance ;  for  it  is  to  be  ob- 
served, that  when  a  trustee  severs  a  tenn  designated  to  attend 
the  inheritance,   without  being  satisfied  in  this  respect,   he 
voliintaiily  takes  upon  himself  to  do  an  act  which  may  vary  the 
rights  of  those  whose  rights  it  is  his  duty  to  protect.     Should  < 

a  trustee  volimtarily  make  a  severance  in  such  case,  after  aC" 
tual  or  presumptive  knowledge,  that  his  cestui  qjue  trust  was 
involved  in  incumbrances,  there  can  be  litde  doubt  but  that  he 


(W)  Et  vide  S.  L.  ante,  189  and  463,  latter  end  of  o.  (K)  in  the  last  re-  QiMli/calW 
ference ;  as  also  the  late  case  of  Ftere  w.  Miwr*,  8  Price,  475,  ante,  451,  n.  of  rule  in  text. 
Bat  it  is  presumed,  the  doctrine  advanced  by  Mr.  Butler,  in  his  argument     • 
in  the  case  Chobnondeley  ▼.  CUnt&n^  2  Jac.  &  Walk.  54,  is  good  law  :  nankdy, 
that  in  the  case  of  a  mortgage  in  fee,  the  legal  estate  continues  in  the  mort* 
gagee  as  a  trustee  for  the  person  entitled  to  the  equity  of  redemption  tiU  the 
effluxion  of  twenty  years;  when  that  time  has  elapsed,  he  ceases  to  be  trustee 
for  the  mortgagor,  and  becomes  trustee  for  him  who  has  been  in  possession   . 
twenty  years,  instead  of  being  trustee  for  him,  by  whose  laches,  that  long 
jpossession  has  been  permitted, 

(X)  Where  he  will  be  decreed  to  make  satisfaction,  iT.  B*771,  etvide 
p.  477,  post,  n.  (A). 
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f  iCNiId^  at  least,  be  eaddled  with  eosts,  ifliieh  may  proif«  m 
Tery  seifioos  consideration  to  him ;  it  is  therefore  most  pradent 
hi  such  e€fse  to  decKne  actings  unless  upon  very  stffe  grounds^ 
^  it  be  not  with  the  direction^  and  under  the  indemnity  of  a 
court  oF  equity. 

Term  nkoM  be  From  what  has  been  observed,  it  seems  prudent  for  mort- 
moH^fagee's  E^^g^^f  ui  ^  cases  where  it  can  be  done,  to  take  assignments 
•jMi  iPMiw'      0f  terms  to  trustees  nonunated  by  themselres,  rather  than  to 

leave  such  terms  outstanding  in  strangers;  but  cases  sometimes 
arise  in  which  this  cannot  be  accomplished.     Frequently  it  be- 
comes impracticabfe,  after  a  length  of  time,  to  find  out  the 
representatives  of  such  trustees.  In  which  case  the  owner  can* 
r  ^tjQ  1     not  get  in  a  complete  title.     In  such  cases  the  next  best  aker- 
oTf  mortgagee    native  is  to  be  taken,  which  is  to  secure  the  possession  of  the 
poeteeeion  qf     title-deeds,  taking  particular  care  that  he  has  the  deed  creating 
iS'VwSIifar '  *^®  *"*^  term,  and  that  by  which  it  is  assigned  (z).     A  pur- 


Tom  ekoM  (y)  ^^  ^'  ^^^  general  practice  to  reoommend  ^n  actual  asgignmeut  of  the 

he  Qchiaitif  «».    term,  in  preference  to  a  mere  declaration.    ))ut  Lord  Eidon  doabted,  whether 
^^^^*  it  was  possible  upon  prinetple  to  say,  that  an  assignment  of  a  tera,  which 

hit  been  «ncc  aMigped  to  attend  the  inheritance,  ia  necessary  from  time  to 

4ime  whenever  tliiU:  inheritance  i»  made  the  select  of  mortgage  or  parchAse. 

fUuttidreU  ▼•  MmmdreUp  10  Yes,  ^9>    But  ^ee  p.  510,  5th  sect,  of  note  there. 

^  ante,,  p.  451,  n. 
Lard^  Hard'  (Z)  "  Where  the  assignment,"  says  Lord  Hardwiclte,  (1  T.  R.  77«)  "  has 
^J^  7'  t»een  in  tnut  to  attend  the  inheritance  generally,  and  the  parties  approTe  of 
deekaratum  at  the  oht  trviteoi,  they  may  safely  rely  opon  U,  eapecially  in  the  cases  of  a  pur* 
^i^iigKis&Af  fhese  or  mortga^,  where  the  tit|e-rdeed3  always  ere  or  onght  to  be  taken  in ; 
aignment,  ^^^  ^  ^^  '*^  ^^  creation  and  assignment,  of  the  term  in  his  own  hands,  no 

use  can  be  made  of  it  against  him." 


qf  In  Stanhope  ▼.  Earl  Femey,  9  Eden,  81.  S.  C.  ante,  57,  the  cnstody  of  the 
ient^^tA%.  deeds  ereating  a  term  by  a  iecend  iqeembrancer,  irho  bed  no  notice  of  the 
elaratioH  ^  V^^  mortgage,  eccenpanied  with  a  declaretiea  of  trust  of  the  term  by  the 
*nut  tnf  true"  tnntoea,  was  held  to  give  hneh  aeeevd  iacentbraBeer  an  advantage^  oier  the 
ftraS!^  ^'  ^**^  mcnmbvaBcer,  of  which  a  coert  of  eqmity  woold  not  depriTe  him;  and 

the  person  ohueung  ooder  the  second  Incembmeeer,  upon  porchaoing  tte 
eqeity  of  ledemj^ion  from  the  tnertg^gor,  waf  MA  not  te  here  reUnqoished 
each  advantage,  by  having  oovenented  to  retain  pert  of  the  pmchese  moMj 
to  vedeeni  the  prior  mortgage,  es  it  wes  also  egreed  thet  he  nigbt  nse  the 
wm&y  edversarioasly,  hi  oase  he  ceold  not  adjust  the  matter  umieably*  I'Or4 
Northington,  alluding  to  the  paramonnt  importanee  of  procuring  oOPtroni  over 
fhn  legal  estate,  lah),  that  no  maDwrnld  pereheie  leode  but  kf  Mvioe  of 
counsel ;  and  if  yon  could  not  safely  purchase  with  the  lf||M  Oftete, 
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chaser  for  a  vitluable  consideration,  having  these  in  his  pos-^ 

session,  seems  to  be  in  no  great  danger  from  the  term  being 

outstanding ;  because  it  can  never  be  set  up  against  him  but 

by  a  purchaser  for  a  valuable  consideration  without  notice, 

who  gets  an  assignment  of  the  legal  estate  in  the  term ;  and 

the  fact  of  a  purchaser  taking  an  estate  without  the  title-deeds,  ^ 

is,  primi  fade^  at  least,  a  ground  to  presume  notice  against 

him,  if  not  to  make  his  purchase  fraudulent. 

But  shoiild  a  case  arise  in  which  the  non-possession  of  the  Poswmon  of 

•  11-1  1  1  i."iii«i_  deeds  ereoiing 

title-deeds,  and  amongst  others  of  the  deeds  creatmg  the  term,  termj  no  de- 
and  the  deed  assigning  it,  can  be  accounted  for  in  a  satisfac^  -^J  *^?Uut 
tory  manner,  either  by  such  purchaser  having  had  a  probable  "'??^f "  ^^ 
cause  assigned  him,  from  whence  he  may  presume  that  there  wko  Am  on  of- 
was  no  title-deeds  belonging  to  the  estate,  or  of  an  incum-  *^^'^ 
brancer  taking  his  estate  from  one  who  had  no  right  to  the 
title-deeds,  and  who,  therefore,  could  not  give  them  up  as  a 
mortgagor  of  a  reversion,  the  title-deeds  in  such  case  belong- 
ing to  the  tenant  for  Ufe ;  it  does  not  appear  to  me,  that  the 
possession  of  the  title-deeds,  though  comprising  among  them 
both  the  deed  creating  and  the  deed  assigning  the  term,  would 
be  a  good  defence  against  a  prior  purchaser  or  incumbrancer .     [  477  ] 
for  a  valuable  consideration  without  notice,  who  should  get  an 
actual  assignment  of  such  term  from  the  person  in  whom  the 
legal  estate  therein  should  be  vested  (a). 

would  not  advise  yoa,  and  you  coald  not  purchase  at  all.  It  is  also  observable, 
tbat  in  Kensington  Ex  parte,  i  Yes.  &  Bea.  83,  the  Lord  Chancellor  laid  it 
down  as  a  general  rale,  that  the  court  would  not  take  away  the  deeds  from  a 
anbsequent  incumbrancer  in  favor  of  a  prior  one,  but  would  allow  him  all  the 
bebefit  he  could  derive  from  those  deeds,  nevertheless  giving  him  no  interest 
in  the  estate;  and  his  Lordship  added,  that  a  decision  of  that  sort  by  Lord 
Thorlow,  in  RusseU  v.  Russelly  1  Bro.  C\  C.  i69,  had  been  followed  ever  since 
hb  time.  Sed  vide  what  is  said  in.  the  next' page  and  uotej  Section  V.  as  to 
relying  on  a  declaration  of  trust  and  pcMsession  of  the  deeds  only. 

(A)  At  law  the  legal  estate  would  indubitably  prevail ;  but  the  difficulty     r  ^»jij  •  1 
it,  how  can  the  person,  who  claims  the  benefit  of  this  legal  protection,  deduce    Legal  estate 
his  title  to  the  legal  estate,  when  the  best  and  only  evidence  respecting  it  is  ^^^^^  deeds^ 
in  the  hands  of  .his  adversary  ?    A  court  of  equity  would  certainly  not  compel   Jj^^inJiiti^ 
the  party,  who  has  the  deeds,  to  produce  them  to  his  own  prejudice  (see 
y/oU  it  p.  641);  and  at  law  the  plaintiff  must  rely  entirely  on  the  strength  of  his 
own  title,  which  in  fact  he  cannot  prove  without  the  assistance  of  his  oppo- 
nent ;  and  it  would  be  in  vain  to  expect  any  aid  from  an  avowed  antagonist. 

Vol.  I.  T  T 


iUuatUm  rf 
trustee f  who 
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deeds. 
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The  truth -seeaii  to  be,  that  the  parties  hare  disabled  each  other;  the«w 

cannot  make  good  his  title  for  the  want  of  evidence ;  and  the  other  has  an 

abaodance  of  proof  if  be  had  but  the  legal  estate.    The  question  tfien  resolrei 

itself  into  this,  which  party  has  the  most  equity  ?    Lord  Eldon  thought  *« 

person,  who  was  in  possession  of  the  thle^eeds,  was  entitled  to  prafeienee. 

Disliking,  he  observes  in  Knott  Ex  parte^  11  Ves.  613,  the  whole  doctrine,  lie 

examined  every  part  of  it  with  jealousy,  in  Jlf«ajidr«W  ▼.  MoandrcW,  10  Ve*. 

1^46.    S.  C.  7  Ves.  567.    It  went  upon  this,  that  if  the  purchaser  had  got  the 

original  tiUc-deed  to  the  term,  the  court  would  not  be  satisfied  that  there 

was  any  truth  in  the  assertion,  that  the  legal  estate  was  in  the  {person  who  tha 

adversary  said  had  it  [namely,  for  instance,  hU  own  trustee].    Lord  Hard. 

wicke  thought  you  could  not,  in  many  cases,  trace  the  repreecnUtive  i  W 

if  the  purchaser  used  so  much  diligence  as  to  take  possession  of  the  deed,  a 

court  of  equity  onght  not  to  compel  him  to  produce  that  deed  to  his  prejadicc. 

It  was  not  determined  what  vras  the  situation  of  the  trustee  who  made  the 

assignment.    LOrd  Hardwickc  said,  the  question  was,  not  whether  the  tnistee 

should  be  punished,  but  whether  the  purchaser  should  hold  ynder  a  hreack  rf 

irvMt?    That,  Lord  Eldon  conceived  to  be  strange  doctrine;  and  he  desired 

to  be  understood  that  he  had  not  made  up  his  muid,  that  the  court  would  oot 

restrain  the  trnstees  from  permitting  their  names  to  be  used.    From  lOBie 

•aving  ezpressioBs  he  did  not  conceive  that  Lord  Hardwicke  meant  to  deter- 

oune  that  the  trustee,  ^wm  qf  the  ftwr  iacwiiftraace,  would  be  safe  in  makmi 

the  alignment  to  a  subsequent  Incumbrancer.    One  of  the  greatest  difficultifs 

Lord  Eldon  met  with  in  deciding  the  case  of  MowsdreU  v.  MwmdM  was  Lord 

Hardwicke*s  expression,   that  the  purchaser  would  be  safe  In  taking  the 

assignment  if  he  could  get  it;  but  Lord  Hardwicke  would  not  say  that  tto 

trustee  would  be  safe.    But  surely,  added  Lord  Eldon,  if  the  purchaser  would 

be  safe,  the  trustee  ought  to  be  so  toa.-On  the  original  question,  therefore, 

the  learned  reader  most  draw  his  own  conclusion.    An  action  of  trover  for 

the  deeds  creating  and  assigning  the  term,  or  a  bill  in  equity  for  a  discovciy 

and  production  of  those  deeds,  are.  It  is  conceived,  the  only  remedies  opea 

to  the  party  having  the  legal  esUtc,  by  which  means  he  may  obtain  the  evidence 

he  seeks.    See,  for  a  case  somewhat  similar,  post,  vol.  ii  647 ;  and  genereUy, 

for  the  production  of  deeds,, vol.  ii.  p.  633,  n.  et  seq. 

The  doctrine  of  attendant  terms  has  received  sofue  variation  from  the  mo. 
dem  determmations,  especially  as  it  regar 4»  P«»oin>n«  *»»©  surrender  of  tffoh 
which,  with  a  short  recapitulation  or  epitome  of  tiie  whole  learning  oaOw 
head  of  law,  it  will  be  tiie  attempt  of  tiiis  note  ttf  delineate.    It  is  propaied 

to  consider^ 

I.  The  rise  and  progress  of  attendant  terms,  with  tiie  mode  and  maiiwr 

of  their  attendaucy« 

II.  The  cases  wherein  terms  will  attend  by  implication. 

II L  The  protection  afforded  by  attendant  terms. 
IV.  Of  what  terms  a  pnrchaser  or  mortgagee  may  require  an  assignmeDt 
.  V.    The  cases  wherein  such  a^iignment  may  be  dispensed  withi  end, 
VI..  Various  other  matters  relating  to  attendant  terms,  as  abridged  ui 

« 

margin  of  tiiis  section. 

I.  Of  the  rise  and  progress  of  attendant  terms.— One  of  the  fif»t  ^ 
wherein  attenJant  terms  are  noticed,  is  tiiat  of  rreemm  v.  BarneSy  9djW^ 


Derignand  dt- 
mUion  of  fwte* 


IHse  of  attend 
sou  terms. 
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If  the  prior*  inoumbranee  attach  upon  part  of  the  eetates  fvior  incum- 
CQinpnsca  m  the  latter  mortgage  only,  it  wiU  not  protect  mora  nut  part  of  «- 

-  fate  only  which 

in  Banco  Regis,  Anqo  «1  Car.  t.  1  Vent.  55.  80.  S.  C.  1  Lev.  170;  and  from     ^.,-rg^„A^Y 

that  period,  and  even  then,  attendant  terms  are  familiarly  spoken  of  in  the  tbrm. 

reports.    Attendant  terms  are  mere  creatures  of  equity ;  at  law  every  term  is 

a'term  in  groes.    Attendant  terms  are  said  to  have  been  invented  to  iLeep 

estates  in  a  right  channel,  and  to  preserve  the  dominion  of  real  property 

entire.    But  they  arose  in  a  great  measure  from  a  principle  of  favor,  which 

the  Court  of  Chancery  has  uniformly  shewn  to  purchasers  and  mortgagees,  as 

a  stimulus  perhaps  to  the  purchase  and  transfer  of  landed  property.    A  pur-  purehastr  « 

chaser  is  a  great  favorite  in  a  court  of  equity.    Thus  Lord  Keeper  Finch,  in  f«corite. 

the  twenty.fifth  year  of  the  same  reign,  said,  a  pnrchaser  bond  ftde^  without 

Yibtice'of  any  defect  in  his  title  at  the  time  of  the  purchase,  might  lawfully 

bay  in  a  statute  or  mortgage  or  any  other  incumbrance ;  and  if  he  could 

defend  himself  at  law,  by  any  such  hdcnmbrances  bought  in,  his  adversary 

should  never  be  aided  in  a  court  of  equity  by  setting  aside  such  incumbrances ; 

for  equity  would  not  disarm  a  purchaser,  but  assist  him  t  and  precedents  of  EqmUy  wiU  nU 

tbis  nature  were  very  ancient  and  numerous,  (vie.)  where  the  court  had  refused  disarm  him, 

to  give  any  assistance  against  a  pnrchaser,  either  to  an  heir  or  to  a  widow,  or 

to  the  fatherless,  or  to  creditors,  or  even  to  one  purchaser  against  another  i 

and  this  rule,  added  his  Lordship,  in  a  court  of  equity,  was  agreeable  to  the 

wisdom  of  the  common  law,  where  the  maxims  which  refer  to  descents,  dis* 

continuances,  non-claims,  and  to  collateral  vrarranties,  are  only  the  wise  arts 

and  inventions  of  the  law,  to  protect  the  possession  and  to  strengthen  the 

rights  of  purchasers.  Baseet  v.  Noewarthy,  Finch,  102.    S,  C.  poet,  vol.  ii.  6i2«  ' 

From  that  period  to  the  present  time  attendant  terms  have  become  an  object  of 

great  care  with  conveyancers,  by  whose  practice  alone  the  doctrines  relating 

to  them  were,  for  a  considerable  time,  almost  entirely  regulated. 

The  mode  and  manner  of  the  attendancy  of  terms  will  be  best  explahied  Mtmner  in 
by^onsidering  the  interests  of  the  parties  separately,  and  then  the  union  and  ^u!!d  bd[trit^ 
amalgamation  of  these  interests  together,  either  as  that  union  is  effected  by  tatee. 
construction  in  equity,  or  by  express  declaration.  In  the  case  of  an  attendant 
term  there  is  simply  and  individually,  first,  an  empty  legal  term;  second,  a 
legal  and  beneficial  reversion ;  third,  an  equitable  estate  of  freehold  and  in- 
beritance  during  the  continuance  of  the  term ;  and,  fourth,  a  trust  of  the 
term.  The  second  and  third  of  these  interests  are  generally  united  in  one 
person,  the  third  merging  in  the  second ;  the  owner  thereby  becoming  pos* 
aessed  of  the  whole  equitable  estate  of  freehold  and  inheritance  in  fee-simple, 
and  also  of  the  legal  estate  of  the  reversion  in  fee  at  the  same  time:  so  that 
by  this  compound  a  fifth  species  of  interest  is  created.  When  tlie  cestui  que 
irutt  of  the  term  is  the  same  person  who  has  this  fifth  interest  or  estate,  the 
equitable  interest  in  the  term  is  extinguished  in  the  equitable  estate  of  free- 
hold and  inheritance,  and  descends  with  it,  becoming  subject  to  the  s&me 
mtfes,  ani  liable  to  the  same  incidents  as  the  equitable  freehold  and  inherit- 
ance are  subject  and  liable  to ;  but  the  nominal  legal  freehold  during  the  term 
i^ides  in  the  person  who  is  entitled  to  the  reversion. 

II.  Of  the  attendancy  of  terms  by  implication  or  constniction  in  equity.—  General  rule  as 
Thte  head  has  been  amply  ueated  of  by  tlie  learned  author,  see  ante,  458.  ^o  terms  attends 
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than  lehat  is  comprised  in  the  first  security.    Andtherefoi^ 


ATTBMDAiiT    It  ia  Consequently  merely  reqoUite  to  state  here,  that  where  a  temr  has  been 

TERM.        created  for  a  particular  parpose,  and  that  purpose  has  been  satisfied,  then  if 

kig  5y  impUcA"  ^^  instrument  does  not  provide  for  the  cesser  of  the  term  when  the  purpose 

of  its  creation  is  at  an  end,  the  term  will  remain  without  any  object  to  which 

it  can  be  applied,  and  the  beneficial  interest  in  it  will  become  a  creature  of 

equity,  to  be  disposed  of  and  moulded  according^  to  the  equitable  interests  of 

all  persons  having  claims  upon  the  inheritance.    When  that  proposiUoa  is 

established,  says  Lord  Eldon,  in  MmmdreU  w,  MauwdreU^  10  Yes.  S60,  it  seem 

quite  obvious,  that  where  the  persons  claiming,  subject  to  the  term,  daim 

Tnutee  kotds     all  under  contract,  whether  there  is  an  assignment  of  the  term  or  not,  u  to 

^ilZr  {^  •'"**"  those  who  stand  behind,  qui  prior  e»t  in  tempore  potior  est  in  jwrt  is  the  appli- 

hraneere  accord'^  cable  maxim ;  and  the  trustee  of  the  term  is  a  trustee  for  them,  accordiof 

ing  to  prioriiy,  to  their  priorities.— As  a  general  rule  it  may  be  laid  down,  that  in  all  cases 

where  the  term  and  the  freehold  would,  if  legal  estates,  merge  by  being  vested 
[  479  1       ^"  ^^^  ^anie  person,  the  term  in  equity  will  be  construed  to  be  attendant  oa 
the  inheritance,  unless  there  be  a  declaration  or  other  act  to  evince  an  inten- 
tion to  sever  them.     Kelly  v.  Power^  t  Ball  &  Bea.  S5S.    Capel  v.  Girdler^ 
9  Ves.  509.    In  a  subsequent  part  of  this  work  (see  pages  613, 15,  pwt)  the 
learned  author  in  effect  makes  a  very  important  distinction  between  a  term 
assigned  on  an  express  trust,  and  a  term  attendant  by  coastmction  in  equity 
J>tsl{N«ftoii  he-  merely.    He  contends,  that  where  a  purchaser  of  the  inheritance  obtains  t 
jjS^nr?a^    terra  in  gross,  the  purposes  of  whose  creation  were  not  answered  at  the  tioie 
tenHancy  as  to  of  tlie  purchase ;  or  a  term,  the  purposes  of  whose  creation  were  answered, 
notxeem  tnit  which  had  not  been  expressly  assigned  to  attend  the  inheritance,  hot 

merely  waited  upon  the  freehold  by  construction  of  equity,  such  pnrchiier 
can  defend  bis  possession  by  tlie  term,  although  he  have  notice  of  an  inter- 
vening judgment  at  the  time  of  his  purchase.  This  will  be  observed  upon  in 
due  course  (see  circiter,  vol.  ii.  613,  post.) 

III.  The  term  being  clearly  attendant,  either  by  express  declaration  or  by 

implication  in  equity,  we  proceed  to  consider  what  benefit  will  accrue  to  the 

parties  by  a  term  so  attending. 

Aivttntage  of         ut.  The  advantage  derivable  from  attendant  terms  is  obviously  diiphiye<l 

^^"^9  in  the  security  which  such  terms  afford  to  purchasers  and  mortgagees.   Thni, 

if  a  bond  fide  purchaser  or  mortgagee  happen  to  take  a  defective  conveyance 
or  mortgage— ilefcctive  either  by  reason  of  some  prior  conveyance,  or  of  some 
prior  charge  or  incumbrance,  or  for  want  of  some  solemnity  in  the  ei^ecotion 
of  a  power,  or  on  account  of  some  irregularity  in  the  passing  a  fine,  sofferiag 
a  recovery,  or  surrendering  a  copyhold  estate,  or  for  any  other  reason  what- 
ever, whereby  he  shall  acquire  merely  an  equitable  title,  as  distinguished  froB 
a  legal  estate,  then  if  he  have  also  taken  an  assignment  of  an  outstanding 
term  to  a  trustee  for  himself,  he  will  have  enough  under  hb  own  command  to 
.  cure  the  defect  substantially ;  for  he  will  be  entitled  lo  the  legal  estate  dnriag 
the  term  in  preference  to  any  other  creditor,  of  whose  charge  or  incumbiance 
he  shall  not  have  had  notice  at  or  before  the  time  of  completing  his  contract 
for  the  purchase  or  moi  tgage  ;  and  he  may  use  such  term  either  to  defend  oii 
passcssloii,  or  tu  recover  it  at  conuiiou  law  wlien  losf^  though  hi<  adrenafy 
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if  a  maiii  being  seised  of  sixty  acres  (/),  mortgage  twenty  to  Av 

(0  Per  Lord  Hale,  i  Vent.  dS9. 


may  perhaps  have  the  strict  legal  title  to  the  inheritance.    See  ante,  p.  468.     attendant 
So  a  term  will  protect  against  an  act  of  bankruptcy,  as  in  fVUkes  v.  Bodingtonf 
(2  Vem.  599.  S.C,  post,  vol.  ii.  694)  where  there  was, first,  an  act  of  hankniptcy   ™i„V^[,aiiik- 
by  A.;  second,  a  settlement  for  valuable  consideration  by  him,  witliont  notice   ruptey; 
to  the  parties  of  the  act  of  bankruptcy ;  and,  third,  a  commission  against 
bim, — althongh  the  commission  over-reached  the  settlement,  yet  the  persons 
claiming  under  it  were  lield  to  be  entitled  to  the  benefit  of  an  outstanding 
term  created  prior  to  the  act  of  bankruptcy  ;  et  vide  CoUell  v.  De  GolUf  Forr. 
65.    The  protection  arising  from  a  term  of  years,  assigned  to  a  trustee  for  a  «*<'.  ^.^ff*'. 
pnrchaser,  will  extend  generally  to  all  estates,  charges,  and  incumbrances,  fhar^g^  n^if  ,-,i. 
created  intermediately  between  the  raising  of  the  term,  and  the  time  of  pur-  ewi^uHces, 
chase,    lliis  was  Lord  Hardwicke's  opinion  in  1  T.  R.  758  (and  ante,  469) ; 
and  unqualified  as  it  is,  says  Mr.  Sugden,  it  seems  correct ;  for  as  the  term 
will  prevail  over  a  strict  title  to  the  inheritance,  it  will  of  course  be  a  protec- 
tion against  judgments,  mortgages,  and  all  other  incumbrances  and  estates 
less  than  a  fee.    Sug.  Yen.  &  Pur.  373,  5th  edit.- 

2d.  Previously  to  the  case  of  King  v.  Smith,  nbi  supra,  it  was  the  prevailing  except  ernwn 
opinion  of  the  profession,  tliat  an  attendant  term  of  years  wonld  protect  a     .^'  "^  *^" 
bonH  fide  pnrchaser  or  mortgagee  against  crown  debts,  of  which  he  had  no 
notice  at  the  time  of  his  mortgage  or  purchase.      And  this  opinion,  says 
Mr.  Preston,  had  long  regulated  the  practice  of  the  profession.    3  Pres.  Con  v. 
465.    The  opinions  given  by  Sir  James  Mansfield,  late  C.  J.  C.  P.,  and  Lord 
Kenyon,  whep  they  were  at  the  bar,  are  generally  referred  to  as  supporting 
this  doctrine.    But,  it  is  observable,  that  Lord  Kenyon's  opinion  seems  to 
have  been  founded,  in  a  great  mcasnre,  on  that  of  Sir  James  Mansfitld*s ;  and 
Sir  James  Mansfield  once  thought  differently :  and  when  he  inclined  to  tlie 
aide  of  the  mortgagee  (for  he  gave  no  express  opinion  on  the  subject),  it  was 
in  consequence,  not  of  any  judicial  determination  or  reasoning  on  the  adjudged       f  4gQ  1 
cases  or  principles  of  law,  but  of  information  he  had  received  in  answer  to  a 
search  directed  by  him,  that  no  instances  were  to  be  found  in  which  a  trust 
estate  of  such  debtor,  fairly  parted  with  to  a  purchaser  without  notice,  had 
been  deemed  to  be  liable  to  the  debts  of  the  crown  (for  the  plain  reason, 
perhaps,  that  no  such  Instance  had  occurred  within  the  recollection  of  the 
searching  officer  of  the  Exchequer).    On  writing  his  first  opinion,  he  made  a 
similar  inquiry ;  and  it  was  then  represented  to  bim,  that  estates  held  in  trwt 
for  a  debtor  of  the  crown  were  usually  seised  nnder  extents,  and  were  con- 
sidered aft  bound  by  his  debts  in  the  same  manner  as  those  of  which  he  was 
legally  seised.    Qn  this  authority  he  gave  an  opinion  in  favor  of  the  right  of 
the  crown  to  extend  lands  in  the  hands  of  a  mortgagee,  althongh  the  legal 
estate  had  never  vested  in  the  mortgagor,  but  had  been  conveyed  to  the 
mortgagee  by  trustees,  in  mrhom  it  had  been  vested  in  trust  for  the  mortgagor. 
On  the  credit  of  a  second  search  and  a  different  result,  Sir  James  Mansfield, 
as  before  observed;  gave  a  different  opinion;    therein  exhibiting  the  fickle 
principle  by  which  bis  judgment  was  guid6d;    It  is  consequently  very,  difficult 
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and  then  the  whole  to  B.  and  then  the  whole  to  C.  and  afte^ 


attkhdant     to  conceive,  with  Mr.  Sagden,  how  the  poiot  can  **  be  said  to  have  receired 

TERM.         ^imi  yff^  tantamomit  to  a  judicial  decision  preriomfy  to  the  detemunttioD 

of  the  Court  of  Exchequer  in  King  v.  Smiik/'  which  decision,  it  is  snfficieoC 

to  state  here,  in  general,  was  in  opposition  to  the  opinions  ^ven  by  Lord 

Kenyon  and  Sir  James  Mansfield. 

Khg  V.  Smiih.      In  King  ▼.  ^miih  the  question  ¥ras,  whether  an  ontstanding  term,  crested 

long  before  the  vendor's  possession  of  the  estate,  and  of  which  the  porciisser 
had  procured  an  assignment,  would  or  would  not  protect  him  against  specialty 
debts  due  from  the^ vendor  to  the  crown,  whereof  the  purchaser  had  no  aotke 
at  the  time  of  his  purchase  ?  The  Lord  Chief  Baron  M 'Donald,  in  deliveriog 
the  judgment  of  the  court  on  the  question,  stated,  from  a  variety  of  aotfaori- 
TVMi  estates  ties  he  had  found,  that  lands  or  goods  in  the  hands  of  debtors  or  accouDtanti 
tentSt  ^  ^^®  crown,  or  in  the  hands  of  those  who  were  debtors  to  the  debtors  of 

the  crown,  or  wMeh  were  held  in  trust  for  themy  or  to  their  nse,  were  oioit 
clearly  the  subject  of  an  extent ;  and,  in  a  subsequent  part  of  his  jodgmest, 
after  citing  and  commenting  on  several  cases,  his  Lordship  observed,  that 
there  were  several  other  cases  cited  in  Sir  Edwwrd  Cokeys  ease,  and  which  were 
idso  mentioned  by  Lord  Hale  in  the  'case  to  which  he  had  already  alladed. 
In  a  great  many  of  these  cases  the  lands  that  were  seised  for  the  payment  of 
debts  due  to  tlie  crown,  had  been  held  in  trust  for  the  king's  debtors,  aod  it 
was  no  objection  that  the  legal  estate  was  not  in  them,  for  by  an  act  of  their 
own  they  might  at  any  time  reduce  it  into  possession ;  they  had  it  in  their 
power,  viz.  by  a  subpoena  in  Chancery,  &c.  to  compel  their  friends  to  settle 
S^  trust  o/  term  the  legal  estate  of  the  lands  upon  them ;  and,  therefore,  they  were  made 
may  be  extend-  chargeable  to  the  debt.    The  term  in  the  case  before  him  being  an  outstaodins 

teem  held  in  trust,  it  was  analogous  to  all  the  cases  of  uses  and  trusts.  Bat 
the  case  that  came  nearest  to  the  present,  was  that  of  Att^mey-Generdf, 
Sir  George  Sands,  Hard.  488.  2  Freem.  3,  which  the  Chief  Baron  stated  at 
large,  and  concluded  by  declaring,  that  in  deciding  according  to  the  coarse 
of  the  common  law,  he  tliought  it  clear,  that  aa  outstanding  term  eoM  mt 
1  dtfeat  tke  king's  process  by  extent.    In  courts  of  equity  it  had  been  said,  Uiat 

a  purchaser  without  notice  was  a  person  favored  by  that  cogrt*  Perhaps  it 
might  be  a  sufficient  answer  to  say,  that  in  the  present  instance  they  were  sot 
in  a  court  of  equity.  The  question  was^  what  ought  to  be  their  dedaioo 
according  to  the  common  law.  This  question  could  not  be  decided  in  a  court 
of  equity ;  the  parties  could  not  sue  for  a  decree.  When  a  court  of  e^aity 
is  resorted  to,  and  this  is  the  situation  of  the  parties,  the  court  did  nothing  bat 
stand  neuter  between  such  parties,  and  left  them  to  make  the  most  of  it;  ssd 
on  the  whole,  the  Lord  Chief  Baron  thought,  that  in  the  first  place  the  lands 
in  the  hands  of  the  king's  debtor  were  chargeable  with  the  specialty  debt;. and 
from  the  decided  cases  he  considered  it  sufficiently  clear  that  the  term  ws  <#• 
Of  the  king's  common  law  remedy  it  was  impossible  to  doubt,  and  that  remtif 
was  given  in  every  ease  wkere  the  party  indebted  to  the  erown  had  a  prtaen 
beneficial  interest  a$  well  as  a  reversion :  both  of  these  were  considered  as 
ehargteable  for  the  debt  of  the  crown )  the  lands  of  the  hinges  dOter  might  it 
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^ward8  C,  purchase  in  the  first  mortgagey  ^Ao^  shall  not  protect 

I  Ml" I     I  ■■  I  I'l I  ■       l«  I  I  I  <■■  II 

extended  bf  the  er&wny  in  whatever  hands  they  ntight  be  f amid;  and,  therefore,     attendant 
the  jadgment  of  the  court  ought  to  be  for  the  crowu,  which  was  given  accord- 
ingly.   King  V.  Smith,  Sag.  Ven.  &  Pur.  Appendix,  No.  xvi. 
•     la  a  saliBeqiient  stage  of  this  case,  (Wightw.  Rep.  84)  the  Court  of  Excbe-  flb^e  emtt^d 

qner,  after  a  solemn  argument  and  fall  consideration  of  the  ca^,  held,  that   fT'*''^  'f^''  "^ 

mten  on  wftftdt 
.a  simple  contract  debt  due  to  the  crown  wodld  dot  bind  the  land  of  th«  debtor 

in  the  hands  of  a  btmA  fide  purchaser. 

In  another  case,  (King  ▼.  8ti  John^  t  Pri.  517)  where  D.,  by  articles  bear-  Term  no  prth 

ing  date  in  1796,  in  consideration  of  his  intended  marriage,  covenanted  io  tectum  jigatnH 

,    ,     M  J  .  -  crown  debts  in 

settle  lands,  to  be  pnrchased  with  a  certain  sum  of  money,  to  uses  m  strict  favor  qf  vohm" 

settlement ;  and  in  1808,  entered  into  bonds  to  the  crown,  and  in  1812,  par-  teer  at  k<ut,»  ' 
chased  lauds  generally  in  fee ;  a  mortgage  term  being  assigned  to  a  trustee  to 
attend  the  inheritance,  and  the  estate  being  then  settled  in  strict  settlement  to 
the  nses  declared  by  the  said  articles,  under  which  D.  himself  took  only  a  "* 

life  interest.  It  was  held,  that  the  term  did  not  protect  the  Inheritance 
against  the  crown  debt  due  from  B.  on  the  bonds,  because,  said  Thompson, 
C.  B.,  the  settlement  of  181 1  was  voluntary,  and  there  was  no  covenant  in  the 
.  articles  of  1796  wluch  specially  bound  the  lands :  the  assignment  of  the  term, 
therefore,  to  St.  John,  could  not  defeat  the  right  of  the^srowud — It  hath  been 
inferred  from  this  case,  that  if  the  settlement  had  not  been  voluntary,  the 
term  would  have  protected  the  inheritance  from  the  debt  due  to  the  crown* 
•This  inference  we  are  certainly  not  entitled  to  draw,  because  two  cases  were  • 

cited  ;  namely,  How  v.  NiehottSf  and  King  v.  Smithf  nbi  supra,  which  furnished 
two  different  grounds  for  the  decision,  beside  the  principle  on  which  the  court 
proceeded ;  and  it  was  sufficient  for  the  Chief  Baron  to  state  a  substantial 
ground  for  his  decision  (which  by  the  way  did  not  appear  to  have  suggested 
itself  to  the  counsel  who  argued  the  ease),  without  referring  to  other  authori- 
ties, whereon  tiTe  determination  of  the  court  might  have  as  firmly  rested. 

And  here  it  may  be  useful  to  notice  a  distinction  between  the  cases,  where    No  distinction 

the  extent  issues  against  the  king's  debtor,  at  a  time  when  he  has  the  esUte  ^^^  ^^'f"' 
...  .  .......      issues,    when 

in  his  own  possession  with  an  outstanding  tf  rm  attending  the  inheritance  in  figbtor  has  lands 

his  own  trustee,  and  where  the  extent  issues  after  such  debtor  has  parted   ta  ^tj  own  pos- 
with  the  inheritance  to  a  bontt  fide  purchaser,  who  at  the  time  of  his  purchase  ^f^J*  {# 'j]^^* 
had  no  notice  of  any  crown  debt  or  any  lien  of  the  crown,  and  which  purchaser  when  he  has 
has  taken  an  actual  assignment  of  the  term  to  a  trustee  of  his  own  nomination.  ^^  them^ 
Although  there  is  an  evident  diversity  between  these  eases,  and  such  as  should 
seem,  according  to  the  principle  of  those  who  consider  the  purchaser  for  * 

value  and  without  notice  to  be  placed  beyond  ^e  power  of  courts,  to  call  for 
a  diflpereut  application  of  law.    Yet  the  decided  cases  shew,  that  in  neither 
Jnstance  will  the  term  afford  any  protection  to  either  tenant. 

|n  Sir  Gerrard  Fleetwood's  Cose,  8  Co.  5i0,  8ir  W.  Fleetwood,  being  pos«    Term  in  gross 

sessed  of  a  house  and  lands  at  Harrow,  for  a  xertain  term  of  years  tlien  yet  ^tssignoble  boni 

fide  ogMnn 
during,  became  Receiver-General  of  the  Court  of  Wards,  and  entered  into  "^^ini,       ' 

twenty  bonds  to  render  a  perfect  yearly  account,  &c. ;  and  being  so  indebted, 

^e  assigned  the.  said  lease  for  llOOi.  to  James  Pemberton,  who  entered,  anid 

afterwards  sold  the,  premises  to  Sir  Oerrard  Fleetwood.    The  question  was, 

ivhether  th^  said  messuages  and  lands  were  extendable  pr  liiO>le  to  the  king's 
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more  than  the  twenty  acre^ ;  but  it  shall  protect  those  twenty 
acres,  so  as  B.  shall  never  recover  them,  until  he  pay  C.  aH 
the  money  due  upon  the  first  and  last  mortgage. 


ATTBiiDAHT     debt ;  and  although  it  was  at  the  election  of  the  sheriff;  either  to  extend  er  to 

TB>^»*         sell  a  leaae  so  long  as  it  remtdned  in  the  debtoi^s  hande,  as  appeared  in  the  books 

of  Si  Ass.  p.  6.  ;d8  ibid.  p.  4.  44  E.  S.  16,  and  7  H.  6.  «,  yet  U  wm  reeoiudj 

that  the  said  aale'itf  the  term  ekouid  bind  the  king,  becaase  the  tern  was  bat 

a  chattel,  aod  there  was  no  covin  in  •the  case  ;  and  it  was  held,  that  a  tale 

hondifide  of  chattels  was  good  after  judgment,  bnt  not  after  execution  awarded: 

as  appeared  in  2  H.  4. 14.  Per  cur,  9  H.  6.  58.  11  H.  4.  7.  Et  vide  9  Roll.  157, 

and  Cro.  Jac.  451.  1  Leo.  145,  and  Keilw.  87  a.    But  from  Ford  and  Sfteidra*s 

Case,  12  Co:  2,  3,  it  appears,  that  if  such  sale  of  a  chattel  were  not  bonA  fi» 

the  king  would  not  be  bound. 

r  482  1  There  Is  also  a  case  of  Hwse  ▼.  WitheM,  or  'Nieh/XL  ▼.  Hoir,  reported  io 

Attendant  term  Pre*  Ch.  125,  and  2  Vem.  389,  which  directly  bears  on  the  point  ander  con- 

Mo^otecHoR  to  sideration,  and  shews,  that  in  general  where  a  term  is  attendant  on  the  inbe- 

hU  disannexed  ritance,  if  the  king  extends  the  inheritance,  he  shall  have  a  right  to  the  tens 

and  mortgaged f  also.    A  man  there  having  a  term  in  gross,  purchased  the  reversion  in  fee, 

^JUl.     ^^^^  whereupon  the  term  was  declared  to  attend  the  inheritance :  he  then  became 
mortgagee*  '^ 

receiver  of  the  king's  revenue ;  and  it  vras  held,  that  he  was  liable  fron  the 
time  of.  his  becoming  receiver,  and  that  the  king  should  have  the  benefit  of 
the  term ;  but  it  was  said,  that  if  the  term  had  been  mortgaged  to  one  who 
had  no  notice  of  its  attending  the  inheritance,  he  should  have  held  it  against 
the  king,  [because  the  term  would  then  have  been  disannexed  and  have  become 
a  term  in  gross,  and  consequently  have  fallen  within  the  doctrine  whick 
governed  the  court  in  Sir  Gerrard  FleettPood*$  Caoe,  ubi  supra.] 
King  T.  Smith  The  principles  of  nataral  justice  evidently  dictate,  that  a  bonA  Jtde  par- 
**"*'*^-  chaser  without  notice  of  the  claim  of  the  crown,  whether  he  have  an  attendant 

term  or  not,  should  be  protected  from  latent  incumbrances  which  he  has  not 
the  means  of  discovering.    Yet,  on  the  other  hand,  it  is  of  the  first  import' 
since  to  the  well-being  of  society,  that  the  king's  revenue,  which  is  collected 
for  the  maintenance  and  orderly  government  of  the  community,  should  not  be 
wasted  by  improvident  collectors ;  who  in  the  first  place  convey  away  their 
own  property  (fraudulently  certainly,  if  they  do  not  inform  the  purchaser  of 
the  lien  tliey  have  created  on  the  estate),  and  then  impoverish  the  funds  of  the 
Jlfr.  Sugdei^i  '  erown,  with  which  in  confidence  they  have  been  entrusted.    Mr.  Sugdea  bss 
attack  thereon,    endeavoured  to  shew,  that  the  case  of  King  v.  Sm,ik  Is  beonsistent  with  prin- 
ciple, but  with  doubtful  success,  for  the  two  grounds  of  that  decision  which 
he  places  beside  the  case  (see  his  Ven.  &t  Pur.  374,  5tfa  edit.)  were  in  Act 
more  relied  on  in  the  report  than  the  case  of  Attomey-Cteneral  v.  Sands,  apen 
^  which  Mr.  Sogden  conceives  the  decree  in  King  v.  Smith  was  principally  bnilt, 

The  case  is  a  standing  authority ,  see  1  Madd.  Ch.  537,  f  d  edit,  and  3  Prefc 
Abst.  305,  306,  in  which  latter  place  it  is  pointedly  remarked,  that  in  ronie- 
qiience  of  the  lien  of  the  crown  attaching  on  equitable  as  well  as  legal  eitstei. 
>  the  plea  of  being  a  purchaser  for  valuable  consideration  without  notice,  will 

not  avai^  against  the  crowu'^  and  a  purchaser,  though  thus  favorably  chcnm- 
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And  so  it  was  defennined  in  the  case  of  Marsh  v.  Lee  {m\      PrUrmmig^ge 

^  aUaehing  on 

But,  if  the  prior  incumbrance  bought  in,  attach  upon  other  JJJISt  t^' 
estates,  as  well  as  upon  those  affected  by  the  subsequent  mort-  f^M  ofl  m  «-. 

(m)  f  Vent.  537.    Sopra,  459,  4.  ^ 


stanced,  cannot  use  an  attendant  term  for  his  protection  against  the  crown,    attendaht 
citing  King  y.  Smiih,  ubi  snpra*  term. 

Tlie  same  learned  writer  in  another  work  observes,  (3  Pres.  Con.  466)  *'  It  Mr.  Preifm'M 
is  impossible  for  the.  crown  to  impeach  the  legal  operation  of  the  assignment  5  ^^^^g^^ 
and  it  is  singolar,  that  if  the  debtor  had  been  the  owner  of  the  legal  estate  hi  ^im  in  Kini  ▼• 
the  term,  his  assignment  prior  to  the  teste  of  the  writ  of  extent,  would  have  Smiik  fonnibr- 
prevailed  against  the  crown.    SirGerrard  Fleetwood's  Case,  8  Rep'.  171.  [8  Co. 
340,  is  the  correct  reference.]    The  sole  ground,  therefore,  of  supporting  the 
decision  [in  King  v.  ^mttA]  is,  that  the  crown  follows  the  trust  of  the  inherit- 
ance, and  not  tlie  trust  of  the  term,  except  so  far  as  it  is  part  of  the  inherit- 
ance ;  and  that  the  legal  estate  conferred  by  the  Urm  will  not  protect  a  pur- 
chaser for  valuable  consideration  and  withont  notice  from  the  lien,  or  demand 
of  the  crown,  attaching  on  the  inheritance,  as  consisting  partly  of  the  lejpl 
estate  of  inheritance,   and  partly  of  the  benefit  of  the  trust  of  the  term." 
On  this  it  is  to  be  observed,  that  if  in  the  singnlar  case  alluded  to,  the  term 
in  the  debtor  had  been  to  attend  the  inheritance  which  he  bad  in  a  trustee, 
then  au  assignment  of  such  an  attendant  term  before  the  teste  of  the  writ, 
would  not,   it  is  submitted,  have  prevailed  against  the  lien  of  the  crown. 
The  reason  why  a  term  in  gross  is  assignable  against  the  crown  prior  to  the 
teste  of  the  writ  of  extent  is,  because  it  is  in  the  nature  of  a  personal  chattel, 
over  which,  as  over  all  other  goods  and  chattels  of  the  debtor,  the  lien  of  the  / 

crown  does  not  extend  until  the  teste  of  the  writ  of  execution.    But  a  term 
to  attend  the  inheritance  is  very  different.    It  is  part  of  the  inheritance  con-  ' 

solidated  with  it,  and  is  in  the  nature  of  real  estate,  it  belongs  to  tlie  heir 
or  devisee,  is  not  beqneathable  by  will  unattested,  is  real  assets,  and  as        f  483  1 
against  the  heir  and  assignee  in  bankruptcy,  is  subject  to  dower  and  curtesy ;  "  ' 

and  therefore,  though  it  be  a  rule  in  law,  that  every  term  is  a  term  in  gross, 
yet  since  courts  of  law  do,  when  the  property  of  the  crown  is  endangered, 
look  to  equitable  as  well  as  to  legal  estates,  it  seems  difficult  to  contend,  that 
an  .assignment  of  the  legal  estate  of  an  attendant  term  prior  to  the  teste  of 
the  writ  of  extent,  would  prevail  agi|inst  the  crpwn.  It  is  also  observable, 
that  it  appears  to  be  a  very  refined  ^und  for  supportiug  the  decision  in 
King  V.  Smiihf  to  say*  "^  that  the  crowi^  follows  the  trust  of  the  inheritance, 
and  not  the  trust  of  the  term,  except  so  far  as  it  is  part  of  the  iuheritance ;'' 
when  in  fact  there  is  not  at  law  any  trust  of  the  inheritance  in  the  case  of 
an  attendant  tenn.  The  eeahU  que  trutt  has  the  legal  estate  m  fee-simple  iQ 
the  reversion  and  no  trust,  the  trust  concerns  the  term  merely,  and  not  thQ 
Inheritance.  In  equity  a  different  construction  prevails;  but  King  w*  SmUk 
was  a  ctse  at  common  law,  and,  it  is  presumed,  that  the  reasons  stated  by  thq 
Chief  Baron  for  the  judgment  of  the  court  in  that  c?u6  are  amply  sofficiei^t, 


tsdoed  •  ift  fiis'  moitgagi^,  *  mid  b  forf^ted  at  law,  it  is  but  lea-^ 
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ObjecHM  to 
thai  optaiton 


have  fo  essentiaUy  Tarted  the  ca«e|  tad  have  prodaced  a  deciiion  the  ? 07 
reverse  from  the  ooe  pronoimced* 

.  CoDflidering  the  case  on  principle^  it  may  he  asked,  deea  the  protetftiot- 
ajgainst  dower  by  means  of  an  attendant  term,  depend  on  the  static  of  the 
wife's  right  to  dower,  whether  that  right  be  consommate  or  inchoate?  Bm 
a  distinction  as  to  the  different  stages  of  the  wife*s  right  of  dower  been  sea 
tioned  in  any  of  tlie  acUudications  on  this  subject  ?  Does  not  the  protection 
which  attendant  terms  afford,  arise  from  a  principle  of  favor  shewn  to  par- 
chasers  and  inortgagees,  whereby  they  are  allowed  to  use  the  term  as  a  sbifM 
against  every  incumbrance ;  and  is  not  dower  in  its  consummate  state,  by 
reason  of  the  husband's  death,  as  great  and  even  a  greater  incumbrance  tbaa 
dower  inchoate,  during  the  husband's  life- time,  and  the  oMre  to  be  protected 
against,  because  it  is  then  an  actual  mcumbrance,  whereas  tlie  wife's  riglit  t» 
dower,  during  the  hosbandli  life-time,  exhibits  merely  a  chance  of  hicQB* 
hrance?  And  it  may  be  further  asked,  is  the  interest  of  the  wife  at  all  re* 
sarded  in  questions  of  this  kind  ?  Is  she  not  in  a  worse  condition  than  aay 
other  species  of  incumbrancer ;  for,  even  sopposing'the  purchaser  or  mort* 
gagee  to  have  notice  of  the  dower,  he  will  not  be  bound  by  it,  if  be  csa 
procure  an  assignment  of  an  outstanding  term  created  prior  to  the  marriage? 
Can  then  the  death  of  the  vendor  before  an  actual  assignment  of  the  term 
Q>rovided  the  term  he  assigned  after  his  death)  vary  the  case  ?  Does  the  waot 
of  assignment  before  the  husband^s  death,  furnish  any  ground  for  wiAdrawiaf 
from  the  purchaser  or  mortgagee  that  favor  and  protection  which  it  is  ac- 
knowledged has  been  uniformly  shewn  hhn,  or  rather  does  it  not  give  the 
purchaser  or  mortgagee  greater  claim  to  the  favor  and  protection  of  the  ooort, 
when  the  dower,  like  a  judgment  or  mortgage,  assumes  the  hostile  charscter 
of  an  actual  charge  on  the  property,  especially  when  the  purchaser  or  nort* 
SSgee  has  committed  no  act  whereby  to  forfeit  that  favor  and  protection,  hot, 
on  the  contrary,  has,  by  his  superior  diligence,  acquired  in  to  a  trustee  of  Us 
own  nomination,  the  legal  estate  in  the  term  P  If  tlie  widow  should  obtam  sa 
ajctnal  assignment  of  the  term  after  her  husband's  death,  she  would  ceitahily 
prevail  a^inst  the  purchaser  of  mortgagee ;  and  so  it  is  submitted,  the  role 
would  be  held  in  favor  of  the  purchaser  or  mortgagee,  if  he  could  procore 
ap  assignment  of  the  term  before  the  widow. 

.  But  one  prmcipal  difficulty  in  allowing  the  purchaser  or  mortgagee  to  pre* 
vail  against  the  widow,  would  be  to  overcome  the  prejudice  which  may  per- 
haps arise,  by  considering  the  incompatibility  of  such  a  rule  with  the  general 
principles  which  govern  courts  of  equity  in  reference  to  the  doctrine  of  notiee. 
That  doctrine,  however,  seems  entirely  laid  aside  in  q«f>8tions  of  this  kiod ; 
and  therefore,  it  is  conceived,  no  ground  of  objection  ought  to  arise  from  that 
quarter.  It  may  indeed  be  contended,  and  as  it  should  seem  vrith  greater- 
effect,  that  as  the  trust  of.  the  term  attends  all  the  modifications  of  the  iahe- 
ritance,  and  as  the  purchaser  or  mortgagee  has  not  changed  the  eqpity  by  pro- 
curing a  cessation  of  the  old  trpst  and  the  creation  of  a  new  one  expressly  fsr 
his  benefit  before  the  husband's  death,  the  widow,  will  be  entitled  tatfae  trust 
of  the  term  in  preference  to  the  purchaser  or  mortgagee,  dating  the  period' 
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ftbnable  that  die  estate^  which  hj  na  nefiibd  cstn:b6'endte4  ati 


fropi  whence  her  right  tp  the  tenn  cofmineiiced  prior  to  tliat  of  such  purchaser     attendant 
iff  morlgageey  namely^  Ute  date  of  her  marriage.    And  this  argument  may         term. 
perhaps  assume  something  of  an  imposing  aspect,  provided  notice  of  the  hus- 
band'a  death  cQnld  be  proved  on  the  trustee  previously  to  his  assignment  of  the    . 
term.    To  this  argument  it  is  conceded,  that  on  her  husband's  death  the  widow.  . 
would  probably  have  the  best  right  to  call  for  an  assignment  of  the  term ;  but    - 
If  the  pardMser  or  mortgagee  wins  the  race  by  procuring  an  actual  assignment 
before  her,  it  is  conceived  a  court  would  not  take  from  him  any  advantage 
which  he  might  thereby  acquire :  and  notwithstanding  even  actual  notice  to 
the  trustee  of  the  husband's  death,  that  cannot  affect  the  purchaser  or  mort-. 
gagee,  but  only  the  trustee  himself  for  the  breach  of  trust  which  he  has  com- 
mitted, by  assignmg  the  term  in  direct  opposition  to  the  rule  laid  down  in  a 
previous  page  of  the  text,  for  which  see  ante,  p.  475.  ^ 

But  though  the  editoif  individually  submits  that  the  court  should,  in  a  case '  Reasons  for 
of  tbU  sort,  to  be  consistent  with  its  own  decisions  and  especially  that  of  fVynn  'j^^Jj^^, 
y.  WUUams,  ubi  anpra,  decree,  that  ap  assignment  <^fter  the  husband's  deati^  ngned  t^fter 
of  the  legal  estate  in  a  term  for  years,  created  previously  to  the  marriage,  fc«J*«»d*«  deaik 
^ould  effectually  prevent  the  wife  from  being  endowed  during  the  remainder  ggainst  dower* 
of  the  term,  yet  it  should  be  recpUected  that  the  above  quotation  from  tha 
learned  editor's  notes  to  Watk.  £lem»  Conv.  (to  which  the  greatest  respect  ii^ 
dpe)  stands  in  direct  opposition  to  that  conception  of  the  rule ;  and  that  the^ 
€0u*t  has  uniformly  disapproved  of  a  doctrine  w)iich  has  debarred  the  wife  of 
her  raiirital  rights,  where  the  assignment  of  the  term  has  beet}  procured  aftev 
QMrriage,  amd  with  full  notice  of  the  dower,  declaring,  that  it  is  a  doctrine| 
«nsQpported  by  principle,  and  such  as  ought  rather  to  be  narrowed  than  exi 
tended.    Add  to  this  also,  that  it  fippears  to  be  the  gener^  understanding  ia 
practice,  that  in  order  to  protect  a  purchaser  against  dower,  the  term  must  be 
actually  assigned  btf^re  the  death  of  the  husband.— In  HiZi  v.  Adamt  2  Atk*  -^a  efatoocol 
f08.  (&  C.  sul>  nomme  SwoMnoek  v.  Luffordy  Amb.  6.    Bud.  Co.  Lit.  208  b.  ^^^' 
B.  1*  and  post,  vol.  ii.  686,  Ld.  Hardwicke  is  reported  to  have  said,''  if  the  hus^ 
band  had  paid  off  the  mortgage  and  taken  an  assignment  of  the  term  to  attend^ 
^e  incumbrance,  and  died  seised,  the  wife  wonld  liave  been  endowed  ^  but  if      £  486  ]   * 
a  purchaser  come  in  irfter  ike  nunrtguge  is  ]^d  off  and  the  death  ef  the  hueband^ 
and  takes  an  assignment  of  the  term,  that  would  prevent  dower.''    If  this  can 
he  relied  on,  it  certainly  points  to  an  opinion,  that  an  assignment  t^fler  the  hus-^  ^ 

band'%  death  will  prevent  dower.  But  it  is  more  than  probable  that  the  passage 
ip  italics  is  a  misprint,  and  that  the  word  "  before"  was  intended  to  precede , 
the  words,  *'  the  death  of  the  husband,'*  thus,  '*  but  if  a  purchaser  come  in 
after  the  mortgage  is  pvA  off  and  b^ore  the  death  of  the  husband,  and  takes 
an  assignment  of  the  term,  that  will  prevent  dower."  Consequently,  nothing 
can  be  inferred  from  the  case  as  to  the  point  in  question,  except  perhaps  that 
Lard  Hardwicke  may  fairly  be  said  to  be  of  opinion,  that  an  assignment  of 
the  term  ^fier  th^  death  of  the  hqsband  will  be  of  no  avail  to  tke  purchaser  or 
mortgagee.  But  it  should  be  borne  in  mind,  that  if  this  opinion  can  be  attri- 
buted ta  his  Lordship,  it  is  an  obiter  opinion,  and  that  the  language  of  the 
r^part  will  sabmit.  to  the  alteration  o^  the  word  ''  and"  into  «  or^*"  as  well. 
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Jkvf,  should  not  be  taken  away  by  the  mesne  incumbrimceh  k 
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as  to  tiie  introdaction  of  the  word  *'  before**  in  the  place  raggefted.  Od 
the  whole  case,  therefore,  the  learned  reader  most  be  left  to  form  hb  ova 
conclasion. 

The  rale  that  a  term  created  before  marriage  will  bar  the  wife  of  dower, 
may  be  converted  to  very  inequitable  purposes.  Thus  (Show.  Par.  Ga.  71,) 
Serjeant  Maynardy  the  day  before  his  last  marriage,  made  a  lease  to  his  ser- 
vant, thereby  preventing  the  right  of  dower  attaching  on  his  freehold  estilei 
during  the  term,  except  on  the  rent,  if  any  were  reserved.  The  probabiliiiei 
were,  that  the  wife  woold  be  dead  before  the  expiration  of  the  term,  and  thn 
the  term  might  be  merged,  the  purposes  of  it  being  answered.  So  a  person 
might  create  a  term  to  exist  so  long  as  his  intended  wife  should  live,  and  thei 
to  cease,  which  would  effectually  defeat  the  wife  of  dower,  and  perhaps  of  a 
johitnre.  lu  Swannoek  v.  Lsfford,  Butl.  n.  (1)  to  Go.  LitL  208,  a,  and  see 
S  P.Wms.  709,  Lord  Hardwicke  seems  to  have  considered  it  clear,  and  it  mi 
admitted  at  the  bar,  that  if  a  man  before  marriage  conveys  his  estate  pri- 
▼ately,  without  tlie  knowledge  of  his  wife,  to  trustees,  in  tnut  for  hioudf 
and  his  heirs  m  fee,  that  will  prevent  dower.  But  the  counsel  for  the  re- 
spondent, in  Radnor  v.  Vandebendyy  Show.  P.  C.  69,  submitted  in  argaoieBf) 
that  if  a  husband  just  before  marriage  makes  a  long  lease  on  purpose  to  pre- 
▼ent  dower,  and  the  woman  expecting  the  privileges  which  the  commoo  lav 
gives  to  women  married,  survives  him,  equUy  may  interpose*  And  it  is  obseiv- 
able,  that  this  doctrine  of  the  court's  interference,  in  a  case  of  this  kiud,  Iv 
been  distinctly  recognized  by  Lord  C.  B.  Gilbert  (Lex  pratoriay  267,)  and  is 
it  seems  with  good  reason  ;  for,  on  the  other  hand,  if  a  woman  freeholder 
were  to  execute  a  private  conveyance  to  trustees  before  marriage,  in  trust  for 
her  separate  use,  without  notice  to  her  intended  husband,  the  settieoieDt 
would  be  clearly  voluntary  and  void  as  against  the  husband,  he  being,  by  the 
marriage,  in  the  character  of  a  subsequent  purchaser  for  value.  A  legal  tern, 
therefore,  created  in  contemplation  of  marriage,  rbr  the  express  purpose  of 
defrauding  the  wife  of  her  just  rights,  cannot,  it  is  apprehended,  be  depended 
on  as  a  sure  ground  for  answering  the  effect  intended. 

4th.  From  the  preceding  observations  it  should  appear,  that  a  purchaser  or 
mortgagee  obtaining  the  assignment  of  an  outstanding  term,  will,  undermost 
circumstances,  be  secure  against  all  estates,  charges,  and  incumbrances,  ex- 
cept crown  debts  by  specialty,  created  immediately  between  the  time  of 
granting  the  term  and  the  period  of  the  purchase  or  mortgage.    Hot  a  p«^ 
chaser  or  mortgagee,  to  avail  himself  of  the  benefit  of  such  outstanding  teiSy 
must  have  paid  or  advanced  a  valuable  consideration,— his  purchase  or  asort- 
gage  must  have  been  fair,— he  must  have  haci  no  notiee  either  express  or  im* 
plied,  and  have— the  first  and  best  right  to  call  for  the  legal  estate  of  the  tens* 
Hence  arises  the  necessity  of  procuring  an  assignment  of  alt  outstanding  tecmi* 
A  term  assigned  for  the  benefit  of  a  purchaser  or  mortgagee  is  a  shield  in  lib 
hands ;  if  suffered  to  remain  at  the  disposal  of  other  persons,  it  may  be  ased 
as  a  weapon  against  him.    In  mortgage  transactions  especially,  it  is  of  paia- 
mount  importance  to  obtain  an  assignment  of  all  outstanding  terms;  for  the 
term  carrying  the  right  to  tlie  possession,  and  Uie  legal  estate  being  the  oa(j 
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ft  cotivt  of  equity ;  unless  such  persons  do  equity,  and  pay  the 

- 

ground  which  will  support  ai»  ejectment,  the  first  mortgage  may  be  completely     attend  a  mt 
ever-reached  and  defeated  by  a  puisne  incumbrancer,  who  has  obtained  an  term. 

actual  assignment  of  the  term.  Hence  also  the  disadvantage  of  accepting 
mortgages  depending  on  eqnitable  titles,  not  protected  by  the  legal  estate, 
which  confers  a  right  to  the  possession.  As  to  purchasers,  the  disadvantage 
of  leaving  a  legal  term  outstanding  is,  that  the  purchaser  may  not,  perhaps, 
possess  the  full  ei\joyment  of  his  property,  and  at  some  future  period  he  may 
be  obliged  to  acquire  in  the  term  at  his  own  expence. 

IV.  We  are  next  to  ioqnlre  of  what  terms  a  purchaser  or  mortgagee  may  Qf  what  iermi 
reqnire  the  assignraeul,  and  without  which  he  may  refuse  specific  performance  Jt'^i^-y/lJlL'"^ 
of  his  contract  i 

The  answer  to  this  qnestion  is,  that  he  may  reqnire  the  assignment  of  all   J^ot  of  equit* 
terms  which  confer  a  title  to  the  legal  estate,  and  of  which  he  can  avail  him*  ^^  f«riM. 
aelf  in  ejectment.     It  follows,  therefore,  that  etiuitable  terms,  such  as  are 
created  by  the  owner  of  the  equitable  fee,  are  noi  necessary  to  be  assigned  to 
attend  the  inheritance,  as  they  can  afiford  no  protection  to  the  purchaser  or 
mortgagee,  and  will  not  by  the  devolution  of  the  legal  estate  on  the  equitable 
owner  become  legal  terms.    It  may,  however,  in  some  cases,  be  useful  to  take 
an  assignment  of  such  terms ;  for  a  purchaser  or  mortgagee  may  avail  himself 
of  the  benefit  of  such  equitable  terms  as  legal  estates,  until  it  be  shewn  that 
they  are  eqnitable  interest.    The  position  that  a  purchaser  or  mortgagee  may  Subdioiswn* 
require  the  assignment  of  all  terms  which  are  available  in  ^ectment,  natu- 
rally  leads  us  to  inquire  what  terms  may  be  used  in  ejectment  ?    In  answer  to 
this  inquiry,  it  is  observable,  that  the  term  must  bo  of  the  legal  estate,  and 
not  barred,  merged,  extinguished  by  proviso  of  cesser,  nor  presumed  to  be 
Borrcndered.    Each  of  these  ui  their  order, 

1st.  The  term  mnst  not  have  been  barred  by  fine,  recovery,  or  other  assnr-  Of  hairiMg  &ui^ 
ance  of  the  cestui  que  it^uH,    To  explain  this,  it  may  be  necessary  to  premise,  jf^aaiit*^  terms 
that  terms  for  years  outstanding  lo  protect  the  iuheritance,  and  conferring  2ii«!'       "*** 
titles  to  the  legal  estate,  are  subject  to  all  those  rules  by  which  terms  in  gross, 
Tested  in  strangers  are  governed.    PrimA  facie  the  possession  of  the  cestui  que 
tru^  is  the  possession  of  the  termor,  and  an  entry  made  or  tine  levied  by  the 
cestui  que  trust,  will  leave  the  title  of   the  termor  unaffected  ;  Freeman  v. 
Barnes,  1  Vent.  80.    S,  C.  1  Lev.  «70.     1  Sid.  349.    Smith  v.  Pieice,  Cartli. 
100.    Focus  v.  Salisburiff  infra,  536.     Baskett  v.  Pierce,  1  Vera,  tie,  except 
perhaps  in  those  instances  in  which  there  is  a  clear  intention,  on  the  part  of 
the  cestui  que  trust,  to  assert  a  right  of  possession  in  disaffirmance  of  the  title 
under  the  term.    Two  propositions  therefore  seem  to  flow  from  this  statement 
of  the  law,  first,  the  person  for  whose  benefit  the  term  is  attendant,  may,  if 
he  thinks  fit,  make  an  ■  *tua]  entry  or  a  feofiinent,  or  being  in  possession,  may 
by  a  claim  or  express  declaration  oust  the  termor,  or  disaffirm  his  title,  and  by 
that  means  convert  the  term  into  a  right  of  entry ;  and  a  right  of  entry  cannot 
be  assigned,  l>ecailse  it  is  a  chose  in  action.    Second,  when  a  term  is  con- 
Yerted  into  a  right  of  entry,  it  may  be  barred  by  non-claim  on  a  fine.    The  use 
therefore  of  the  entry,  the  feofimcnt,  or  the  claim,  is  to  dispossess  the  tern;or, 
and  change  his  estate  into  a  mere  right  of  entry ;  and  the  use  of  the  fine  is  to 
bar  the  title  under  the  term  by  non-claim  on  the  fine  at  an  earlier  period  than 
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whole  money  due  on  both  securities.    And  therefore,  where 
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Merger, 


it  coald  be  barred  by  the  statute  of  limitations  on  a  feofiinent  or  recoTm. 
And  tbe  advantage  to  a  purchaser  or  mortgagee  is,  that  the  tenns  are  placed 
on  «fich  a  footing  that  they  cannot  be  assigned  without  an  entry  to  avoid  the 
fine,  and  consequently  notice  of  the  person  who  asserts  title  under  tiie  tern ; 
and  in  process  of  time  the  title  will  be  barred  by  the  operation  of  tbe  statate 
of  non-claim  on  fines,  or  by  the  statute  of  limitations  if  a  charter  of  feofiinent 
be  delivered  or  a  recovery  suffered.  There  is  one  case,  howcTer,  to  which 
this  doctrine  cannot  be  applied,  and  that  is  in  the  instance  of  a  term  which 
vests  in  a  person  who  dies  intestate,  so  that  there  is  a  suspension  of  the  title 
under  the  term  for  want  of  an  administration  of  the  goods  and  cfaatteb  of  ibt 
termor,  at  least  quoad  the  term ;  for  an  entry,  a  feoffment,  a  claim,  or  a  fine, 
would  leave  the  titie  under  a  term  thus  tircum»tanced,  in  the  same  state  ai  it 
was  at  the  time  when  the  entry,  claim,  or  feofiinent  was  made  or  fine  levied. 
The  plan  of  acquiring  tbe  freehold  by  means  of  a  fine  and  feoffionent  fomi 
a  very  old  head  of  law,  and  supported  by  sound  authority,-  see  Co.  Litt. 
330  b.  Doe  v.  Moody,  1  Sand.  Uses,  41.  4th  edit.  Doe  ▼.  Lynet,  3  Btru.  & 
Cres.  388.  The  case  of  Doe  ▼.  Moody  is  noticed  by  Mr.  Preston,  t  Pres. 
Conv.  zxxii,  but  the  question  of  fraud,  as  there  suggested,  does  not  appear  to 
have  been  noticed  by  the  prior  or  later  decisions.  Mr.  Sandera,  in  the  pa^e 
above  cited,  has  favored  the  profession  with  a  very  able  exposition  of  the 
doctrine  alluded  to,  but  neither  his  observatirns  nor  the  case  of  Doe  v.  Mooif, 
were  noticed  in  the  lale  case  of  Doe  v.  Lyneiy  in  tbe  King's  Bench. 

These  observations  refer  more  immediately  to  direct  attempts  to  bar  the 
term  by  fine,    feofiinent,   recovery,  and  non-claim.    The  term  may  also  be 
barred  without  any  specific  intention  in  the  cettui  qne  inut  to  do  so ;  as  If  at 
the  time  of  levying  the  fine  he  be  not  aware  of  the  attendant  term,  and  its 
existence  would  endanger  or  affect  his  title.    Then  it  seems  from  the  5th  reso- 
lution, in  the  case  of  Jeham  v.  Morriee,  Cro.  Car.  109,  that  a  fine  levied  by  the 
ceeiui  que  trust  with  five  years  non-claim,  will  operate  as  a  bar  to  tbe  trustee 
of  tbe  term,  et  tide  what  is  said  by  Twisden  and  Ventris,  Jnsticea,  in  Frema 
Y.  Barnes,  1  Vent.  Bt?,  and  in  Dighion  v.  Greenvil,  t  ibid.  329.    From  which 
cases  this  general  rule  may  lie  deduced,  that  if  the  mortgagor  or  vendor  of  ai 
estate,  conceals  from  the  purchaser  or  mortgagee  the  existence  of  an  ontstaad- 
ing  term,  a  fine  levied  to  the  use  of  the  purchaser  or  mortgagee  with  ^s^  yean 
non-claim,  will  bar  the  assignee  of  tiie  term,  and  the  trust  will  pass  indnsivdy 
in  the  fine  ;  but  if  the  purchaser  or  mortgagee  knows  of  an  outstanding  tens, 
and  it  is  agreed  that  the  term  shall  be  assigned  in  tru^t  to  secure  the  moaey 
lent  or  to  attend  the  inheritance,  in  such  case,  though  a  fine  be  levied,  it  wil 
operate  on  the  inheritance  only  and  not  on  the  term,  sur*i  being  the  pUin  inteat 
of  the  parties.    This  doctrine  is  of  considerable  importance  to  purcbasen,  vbs 
may,  by  means  of  a  fine,  bar  all  outstanding  terms  of  which  they  are  not  aware, 
and  thereby  effectually  secure  themselves  from  attacks  by  dormant  uicaa- 
brancers  obtaining  assignments,  by  limited  administrations  or  otherwbe,  of 
old  terms  for  years  long  ago  neglected  and  forgotten.    See  further,  fWai  ▼• 
Salisbury,  Hard.  400,  and  Corbelt  v.  Stone,  Sfr  T.  Raym.  140.    S  Pres.  Coot. 
int.  xxxii. 

td.  The  term  must  not  be  merged.    The  head  •"  Merger"  embraces  aa  iafi* 
nltp  number  and  variety  of  particulars,  which  it  is  impossible  to  cxphua  or 
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X>^  {%),  m  1^.1  J  m»M  B.  a  secicrity  out  of  the  manor  and 

(m)  B0vey  ▼.  SA^pirtdlPy  1  Ch.  Ca.  201.    1  Eq.  Ca.  Abr.  3S1.  323,  pi.  2» 


even  advert  to  in  a  note*    Reference,  therefore,  is  made  tp  the  immortal  work     attbkbamt 
of  Mr.  Preston  on  this  subject,  eomprehending  the  whole  of  his  third  volume 
of  conveyancing,  reserving  merely  for  observation  in  this  place,  a  few  of  the 
leading  and  most  oaefal  roles  on  the  doctrine ;  et  vide  2  Tho.  Co.  Litt.  557^ 
n.  (K). 

It  seems  to  be  the  better  opinion,  that  one  term  may  merge  in  another,   One  term  ma$ 
when  the  two  terms  are  immediately  expectant  on  each  other.    Hughes  v.  Ko-  *^?^*  mi  an- 
hotham^  Cro.  EUe.  309.     Poph.  31.    Cham.  Lea.  189.    And  as  a  remainder  or  ' 

reversion  cannot  merge  in  a  prior  particular  estate,  but  the  prior  particular 
estate  must,  if  any  merger  take  place,  be  absorbed  by  the  reversion  or  re- 
mainder ;  it  follows,  that  the  elder  of  the  terms  will  merge  in  the  term  in  re- 
mainder or  reversion,  though  that  term  be  for  fewer  years  than  the  term  in 
possession,  and  thns  become  extinct  [Stepkems  v.  Bridget,  6  Madd.  66  -,  but 
Mr.  Tamlyn  (with  dubious  success)  has  attempted  to  prove  that  this  case  has 
not  settled  the  question,  Tam.  Merg.  200] ;  whereby  the  protection  afibrded 
by  that  term  would  be  lost,  if  both  terms  were  assigned  to  one  trustee.  For 
this  reason,  as  often  as  there  are  two  terms  in  the  same  lands,  and  it  is  deemed 
advisable  to  keep  both  of  them  on  foot,  each  term  should  be  assigned  to  a  dis- 
tinct trustee.  And  when  there  are  three  or  more  terms,  the  first  and  third 
may  be  assigned  to  one  trustee,  and  the  second  and  fourth  to  another  trustee. 
So  where  there  are  several  terms  in  distinct  parcek  of  land,  the  first  and  third 
terms  in  each  distinct  parcel,  should  be  assigned  to  the  same  trustee,  and  the 
second  and  fourth  terms  should  be  assigned  to  the  other  trustee.  It  sometimes 
happens,  that  two  or  more  terms  immediately  expectant  on  each  other,  have 
been  already  assigned  to  one  trustee.    Under  these  circumstances,  the  assign-  ^ 

ment  should  be  made  of  all  the  terms  to  one  trustee.  The  mischief,  if  any, 
arising  from  merger,  has  been  already  incurred,  and  no  purpose  would  con- 
sequently be  answered  by  an  assigoment  to  distinct  trustees. 

The  rn)e  in  the  commentaries  is,  tliat  where  a  term  of  years  and  the  inherit-  Other  rkUi  on 
ance  meet  in  one  person  in  the  same  right,  the  term  will  become  extinct,  %  BI.  ^"^^f^' 
Com.  117;  and  see  Cooke  v.  Cooke,  2  Atk.  67,  and  Wadey,  Paget,  1  Bro.  C.  C% 
363.  If  therefore  a  termor  purchase  the  inheritance,  the  term  will  be  merged. 
But  the  rule  holds  only  where  the  legal  and  equitable  estates  are  co-extensive 
and  commensurate,  and  not  where  the  party  has  the  whole  legal  estate  and' 
only  a  partial  equitable  interest.  PhiUipe  v.  Brydges,  3  Ves.  126.  A  term 
which  a  person  has  as  executor,  administrator,  or  in  right  of  his  wife,  will  not 
merge  in  the  freehold  or  inheritance  which  he  had  before  the  term  became 
vested  in  him  by  such  act  of  law.  Nor  will  a  term  so  held  in  anotlier's  right, 
be  merged  by  a  subsequent  descent  or  devise  of  the  reversion  or  remainder,  I*  ^gQ  1 
8  Pres.  Abst.  12.  But  if  A.  be  possessed  of  a  term  as  executor,  and  then 
purchase  the  reversion  in  fee^  this  voluntary  coalition  of  the  estates  will  en- 
gender a  merger,  Shep.  Touch.  497.  Toller's  Exors.  142.  So  generally  a 
purchase  of  the  reversion  or  remainder  by  a  person  having  a  term  in  another's 
fight|  will  occasion  a  merger  of  the  term,  even  though  the  purchaser  be  a 
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rectory  of  W.  and  afterwards,  in  1658,  made  S.  a  security  tot 
money  out  of  the  rectory  only  (S.  having  no  notice  then  of  B/s 


ATTENDANT 

Tsair, 


Term  merged^ 
re-created  by 
Muignment, 


But  mot  fty  con- 
^rmtUion, 


trustee  of  the  term.  Id  Demt  t.  Kemeytj  9  East,  STS,  it  wis  made  a  qvestioD, 
(where  an  ancestor  of  the  lessor  of  the  plaintiff  had  acquired  a  tortioos  feeliy 
disseisin  in  1749,)  whether  the  assignment  of  an  outstanding  mortgage  tena  to 
SHeh  ancestor  in  1770,  by  the  executor  of  the  mortgagee,  did  not  merge  the 
term  in  the  fee,  as  the  term  and  the  fee  could  not,  it  was  argued,  exist  toge- 
ther in  the  same  person  in  their  own  right ;  for  that  in  Cow  LitL  338  b,  it  wss 
said,  "  that  a  man  could  not  have  a  term  for  years  in  his  own  right,  and  s 
freehold  en  outer  droit  to  consist  together.  [Sed  quaere  this  position,  and  tee 
Uchden  y.Winsnwre,  i  Roll.  Rep.  472,  and  Polffbank  v.  Hawlnji#,  1  Doug.  3t9,l 
but  he  might  have  a  freehold  in  his  own  right,  and  a  term  en  auier  droit ;  Or, 
whether  a  rightful  term  could  merge  in  a  wrongfal  fee ;  Or,  whether  such  so- 
cestor  haviag  a  rightful  and  a  wrongfal  title  to  the  possession  might  not  have 
elected  to  liold,  and  at  the  trial  be  presumed  to  have  held,  by  her  rightful 
title.  It  ultimately  became  unnecessary  to  decide  these  qneries,  and  the  case 
went  off  on  other  points. 

But  anotlier  question  in  this  case  of  D^iiaT.  Kemeye^  9  East,  371,  (wbieh 
seems  to  have  been  conceded  by  the  court,)  was,  whether  ka  old  term  which 
was  clearly  merged,  were  not  revived  and  assigned  by  a  deed  of  1728,  noticing 
it  as  an  existing  term  and  conveying  it  as  such  from  WAV.  to  Ann  Andersoa 
as  a  mart|;age  security  ;  and  whether  the  words  **  grant,  bargain,  sell,  assign, 
and  set  over/'  though  purporting  to  be  an  assignment  of  the  old  term,  wonid 
not,  if  that  term  were  merged,  operate  as  tLuewgnuU  or  re-creation  of  the 
term  by  reference  to  the  former  for  the  residue  of  the  years  to  come.    And 
this  Mr.  Siigden  lays  down  as  settled  law,  in  his  Trea.  on  V.  &  P.  p.  366,  5di 
editk    We  must,  however,  distinguish  this  case  of  resuscitation  from  a  mere 
confirmation,  and  r-emember  that  aterm  which  has  ceased  and  become  void  at 
law,  cannot  be  set  up  and  made  good  by  confirmation,  at  least  this  Is  the  law 
in  respect  to  freehold  interests ;  (Litt.  s.  541.    Co.  Litt.  295,  6.    Sltep.ToBch. 
309,  except  perhaps  as  to  the  confiimation  of  the  estate  of  a  disseisee  which 
may  be  held  good,  1  Pros.  Abst.  327),.  and  there  seems  to  be  no  reason  in  the 
case  of  leases  for  a  difierent  application  of  the  first  rule.    To  obtain  the  effect 
of  a  valid  confirmation,,  there  must  be  a  new  lease  or  words  of  grant  and  is- 
signmeut  introduced  in  the  confirmation,  sufficient  to  revive  the  term.    !■  * 
case  where  it  was  attempted  to  make  a  term,,  created  ont  of  the  equitable  fee, 
a  legal  term  by  confirmation,  it  was  the  clear  opinion  of  »  conveyancer  of  the 
first  eminence  that  it  could  not  be  done,  the  term  being  void  at  law.    Instesd, 
.therefore,  of  assigning  or  demising  for  the  residue  of  the  said  term,  there 
ought  in  a  case  of  this  sort  to  be  a  demise  and  confirmation  for  a  term,  to  be 
computed  so  as  to  make  the  legal  estate  correspond,  as-  far  as  the  circumstances 
will  admit,  with  the  equitable  ownership.    The  student  should  also  be  apprised 
of  the  determination  in  9i  rig^ht  v.  CaHwrigktf  1   Burr.  282,  which  has  in  a 
measure  released  cases  of  this  kind  from  part  of  the  difficulty  in  which  the; 
were  formerly  involved.    That  case  admitted  of  a  construction  by  which  (he 
wiM'd  **  term*'  might  be  takco  &$  of  the  same  import  with  the  word  **  tine ;"  ^ 
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4tecurity,  which  was  for  money  also),  and  S.  hearing  afterwards 
of  B/s  security,  bought  in  a  mortgage  made  to  D.  secured  upon 

perhaps  tbe  conrtSt  aTailing  tbemseWes  of  this  rale  of  constraction,  might     attendant 
interpret  tbfi  deed  of  coofirmatioD,  as  a  demise  for  the  residue  of  the  time  term. 

intended  to  be  limited  by  the  deed  creating  the  equitable  term. 

It  is  further  observable,  that  extinguishment  of  the  term  will  ensue,  though  Itdervening  es- 
the  term  and  reversion  be  limited  by  the  same  deed  ,or  will.  Thus,  if  the  ^^/J^^^^* 
limiUtion  be  to  A.. for  years,  with  remainder  to  A.  for  life,  the  term  will 
.  merge.  But  an  intervening  estate  will  always  prevent  the  merger;  for  the 
party  is  not  seised  or  possessed  in  po§8e$tum  of  both  estates  at  the  same  time. 
Consequently,  if  the  limiUtion  be  to  A.  for  years,  with  remainder  to  B.  for 
life,  with  remainder  to  A.  in  fee,  no  merger  will  take  place  till  the  death  of  B. 
So,  if  a  term  of  300  years  be  created  to-day,  in  A.,  500  years  to-morrow  in  [  49O  ] 
B.,  and  lOOO  years  the  dsiy  after  in  O.,  and  the  terms  of  300  and  1000  years 
ultimately  meet  in  the  same  person,  Uiere  will  be  n6  merger  on  account  of  the 
intervening  term  of  600  years  in  B.;  quod  JmU  concessum  per  eur.  inWhUchureh 
V.  Whitekurchy  2  P.  Wms.  «36,  vide  etiam,  Scott  v,  Fenhndety  1  Bro.  C.  C.  69, 
and  Bro.  Abr.  (Extinguishment),  30.  But  though  a  term  for  years  cannot 
subsist  with  an  immediate  renuiinder  of  freehold,  yet  the  same  person  may  be 
tenant  for  life  with  remainder  for  years,  3  Pres.  Con*  44, 45.  i  Inst.  54  b.— As 
a  corollary  to  the  rule,  that  an  intervening  term  or  estate  will  prevent  merger, 
it  may  be  remarked,  that  if  two  terms  are  assigned  to  two  distinct  trnstees, 
and  afterwards  it  be  wished  to  surrender  the  first  term,  it  should  be  done  by 
surrendering  and  merging  tbe  estate  of  the  first  trustee  in  that  of  the  second, 
at  least  a  surrender  to  the  owner  of  the  freehold  will  not  be  e^ectual,  by  rea- 
son of  the  intervening  estate,  until  the  determination  of  tliat  estate,  and  a 
huKbstndry  lease  until  its  expiration,  will  be  sufficient  to  prevent  the  operation 
of  the  surreudcr.  Hf:nce  the  necessity  of  using  words  of  assignment  in  th^ 
surrender. 

In  Uasket  v.  Strong,  at  the  Rolls,  $  Str.  689,  Mr.  How  made  a  mortgage   Mortgage  for 
for  500  years,  dated  9th  June,  1720,  to  Neal.     He  then  made  a  mortgage  in  yeare    to  A. 
fee  to  the  plaintiff,  aud  Neal  assigned  to  the .  defendant,  who  afterwards  ad-  J^^**^"/^! 
▼ancing  more  money,  took  a  conveyance  of  the  inheritance,  with  an  agree-  once  of  etfuity 

inent  that  the  term  should  be  kept  on  foot  as  an  additional  security.  .  The  term   «/  wrfm/iluwi 

to  A«  term  not 
was  never  assigned  over  to  a  third  person.    And  on  the  question  touching  fugrged, 

priority,  it  was  argued,  that  if  the  term  had  been  regularly  kept  on  foot  tbe 
defendant  would  have  been  in  the  common  case  of  a  third  mortgagee  taking 
in  the  first  incumbrance  to  protect  himself,  by  which  he  would  have  the  law 
on  his  side,  whereas  here,  the  term  was  merged  upon  the  grant  of  the  inherits 
Itnce,  and,  therefore,  the  law  was  with  the  plaintiff  who  had  the  first  mort- 
gage in  fee.  To  which  it  was  answered  and  decreed  by  the  court,  that  the 
conveyance  of  the  inheritance  to  the  plaintiff  interposing  between  the  term 
and  the  defendant's  grant,  the  grant  of  the  defendant  was  void  in  la,w,  the 
grantor  having  nothing  in  him  ;  and  then  the  term  could  not  be  merged  in  a 
▼old  grant  of  the  inheritance,  and  the  defendant  must  be  first  paid  his  whole  . 
TOoney. 

The  term  must  not  be  extinguished  by  a  jtrovieo  of  cesser.    To  the  crei^tioo    Proriss  of 
jgf  most  lon^  tepn^y.  especially  if  ^'aised  by  mortgage,  mari'iajj;e  settlement,  or  ccsMer^ 
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both  the  manor  and  rectory^  which  was  precedent  to  B.*8  mort- 


▲TTBNDAMT     aoniiityi  a  proviso  of  cesser  is  annexed,  whereby  the  term  is  declared  deter* 

T£RM«         minable  on  the  happening  of  certain  events.    If  those  events  do  not  happen* 

the  term  is  generally  considered  as  subsisting.    Bat  before  a  term  to  which  s 

proviso  of  cesser  has  been  originally  annexed  can  be  safely  relied  on,  care 

should  be  taken  to  ascertain  that  tiie  proviso  has  not  operated ;  as,  on  tlie 

other  hand,  whenever  it  is  alleged  tliat  the  proviso  of  cesser  has  operated  to 

defeat  the  estate,  it  slionld  be  seen  that  some  or  one  of  the  events  designated 

by  the  proviso  of  cesser*  have  happened,  and  that  the  event  alleged  to  liar»< 

taken  place  falls  within  the  scope  and  trae  constrnction  of  the  words  of  the 

proviso.    If  a  term  be  limited  to  trustees  for  raising  portions  for  yoanger 

children,   and  it  is  declared  that  when   the  trusts  are  performed  the  teim 

shall  cease,  if  there  are  no  younger  children,  there  will  not  be  any  necessity 

for  raising  tlie  portions,  and  consequently  the  trusts  of  the  terna  cannot  be 

performed :  and  it  seems  the  term  will  not  cease,  the  event  provided  for  in 

what  it  thould  the  declaration  of  cesser  not  having  happened.    Hence  care  should  be  taken 

coHtavu  if^  introduce  Into  the  proviso  every  possible  contingency;  expressing— tl« 

events  of  the  trusts  never  arising  ;  their  becoming  unnecessary  or  incapable  of 

taking  effect;    their  performance,  satisfaction,  or  discharge;    and,  fourthly, 

providing  for  the  exoneration  of  so  much  of  the  estate  as  shall  remain  ondif- 

posed  of  after  the  purposes  of  the  trust  have  been  answered.    And,  it  is  ob- 

•ervable,  that  wUhout  a  proviso  of  cesser  the  term  will,  in  every  case,  continae ; 

as  if  a  term  be  created  for  specific  purposes,  witliont  more,  those  purposes 

being  answered,   or  never  arising,  the  term  will  nevertheless  continue  till 

expressly  merged  or  surrendered. 

P9wer  to  par-      In  a  case  which  occurred  in  practice,  A.  by  his  will  gave  B.   a  power  to 

turn  tnelude$      portion  and  to  raise  the  same  by  creating  any  term,  &c.  such  term  to  be  re- 
power  to  create  *^  .7  o       ^  > 

r  491   1       deemable  by  the  person  for  the  time  being  in  possession  of  the  estate.    B., 

ieruty  with  by  his  marriage  settlement,  directed  portions  to  be  raised,  and  created  a  term 

proviso   of         of  500  years,  which  he  declared  should  cease  as  to  such  hereditamenti  li 
teeeer 

should  not  be  wanted,  or  as  to  so  much  of  the  term  as  should  remain  undii- 

posed  of  when  the  portion  was  raised.  The  question  was,  whether  this  provisiD 
of  cesser,  after  the  portion  had  been  raised  out  of  premises  in  one  county  (C), 
annulled  the  term  as  to  lands  in  another  county  (D),  over  which  the  term  abb 
rode?  Which  question.  It  wili  be  perceived,  turned  on  another,  namely,  whe- 
ther B.  had  power  to  annex  such  a  proviso  of  cesser  as  the  one  ahove-men- 
tioned  to  the  term?  It  was  advised  that  the  term  ceased  as  to  the  lands  in 
^e  county  (D)  ;  for  that  a  power  to  raise  a  sum  on  certain  estates  for  portions 
^ould  include  a  power  to  raise  the  same  by  mortgage.  Pow.  on  Mortg.  7f, 
5th  edit.  If  then  a  general  power  to  portion  would  authorize  the  creation  of 
a  term,  it  certainly  seemed  to  follow  from  the  maxim,  tnqfns  contuut  in  ee  flwnu» 
that  the  person  exercising  that  power  had  also  authority  to  cease  the  term  oa 
any  given  event  which  he  should  think  fit  to  name.  But  the  case  in  q^uestion 
was  much  stronger :  B.  had  a  general  power  to  raise  portions ;  and  he  wii 
also  empowered  by  the  same  or  by  any  other  deed,  with  or  wthout  reveativ^f 
to  limit  and  create  any  term  for  the  purpose  of  securing  such  portions  (socn 
term  to  be  redeemable  by  certain  persons).    He  first  created  a  term  OTer  ^ 


AND  THE  DOCTRINE  OF   TACKIN<>«  491  i^ 

gage;  tihe  principal  question  in  the  case  was,  whether,  as  the 


nvhole  property,  and  then,  by  the  same  deed,  in  pnrsaance  of  his  power  of    attendant 

revocation,    revoked  8o  much  of  that  term  as  future  circumstances  might         term. 

render  useless.    This  revocation  he  effected  by  a  proviso  of  cesser,  which  it 

was  considered  he  was  fully  empowered  to  insert  in  his  marriage  settlement ': 

and  the  operation  of  which  bad,  it  was  conceived,  ceased  the  term  as  to  the 

hereditaments  in  the  county  (D).    And  reference  was  made  to  the  case  of 

Evtlyn  V.  Evelyn,  9  P.  Wms.  661.  Pow.  ou  Mortg.  9S,  5th  edit.  n.  (L),  where 

lands  in  tail  were  by  recovery  conveyed  to  nses  in  strict  settlement,  with 

power  for  the  tenants  for  life,  when  in  possession,  to  make  leases  of  the  same 

for  raising  portions.    Tlie  second  tenant  for  life  in  possession  demised  the 

estates  (with  others)  to  trustees  for  a  term  of  500  years,  in   trust  to  raise 

portions,  &c.  qfter  the  ramnff  and  paying  of  which,  with  costs,  the  term  to  cease. 

This  proviso  of  cesser  was  held  good  to  cease  the  estate  of  the  trustees  in  the 

ierm,  after  the  portions  were  raised  out  of  the  rents  and  profits ;  the  portions 

not  being  raiseable  at  once,  bat  only  by  the  leisurely  means  of  receiving  the 

rents  and  profits. 

When  the  events  have  happened  on  which  a  term  is  to  cease,  no  artifice  can  Term  directed 
keep  the  term  on  foot.    The  plan,  therefore,  of  creating  a  fictitious  mortgage  '**^^f?**  f^^' 
no  as  to  come  within  the  terms  only  of  the  trusts,  must  be  reprobated,  for  if  nued* 
the  term  should  be  set  up  in  ejectment,  it  would  be  open  to  the  adverse  party 
to  insist  that  the  whole  proceeding  was  fictitious,  and  consequently  that  the 
deeds  of  mortgage  or  other  assurance,  whereby  it  is  endeavoured  to  continue 
the  term,  were  nugatory.    But 

4th.  The  term  must  not  be  presumed  to  hare  Iteen  surrendered.    The  doctrine  oP  presumed 
of  presumed  surrenders  has  recently  occupied  an  intense  share  of  professional    surrenders 

i^  r  OF  TERMS  FOR 

attention.    The  deep  interest  which  its  consideration  has  excited,  demands,         years* 
in  a  work  of  this  nature,  that  its  principles  should  be  thoroughly  investigated, 

4 

in  order,  if  possible,  to  free  it  from  Uie  inconsistencies  with  which  it  has  been 

charged.    The  doctrine  is  so  essentially  allied  to  the  subject  of  this  treatise, 

and  an  intimate  acquaintance  with  its  rules  and  elements,  so  useful  to  the 

practical  conveyancer,  that  po  apology  will  be  requisite  for  the  lengthened  ' 

disquisition  into  which  the  writer  proposes  to  run. 

Presumed  surrenders  depended,  for  the  most  part,  till  lately,  on  the  prac-  OM  rules  rf 
tice  of  conveyancers ;  that  practice  appears,  by  old  opinions  in  the  Editor's  practice  on  pre- 
possession,  to  have  warranted  these  positions:— 1st,  If  the  term  had  been  f^^^Jf^    ^q^ 
once  assigned  to  attend  the  inheritance,  it  could  never  afterwards  be  presumed  Uitie  varied* " 
to  have  been  surrendered,  for  a  direct  trust  being  annexed  to  the  term,  and 
that  trust  following  the  inheritance  through  all  its  channels,  it  was  thought 
impossible  to  presume  a  surrender,  in  opposition  to  an  express  declaration, 
that  the  term  should  not  be  conskiered  as  merged,  but  that  it  should  attend 
tlie  inheritance.    This  was  a  general  rule,  to  which,  it  will  be  seen,  the  third 
proposition  aAer-mentioned  formed  an  exception.    It  was,  however,  generally       [  492  1 
understood,  that  in  all  cases  where  a  term  bad  been  once  assigned  to  attend 
the  inheritance,  the  term  continued,  and  an  assfgnment  was  usually  recom. 
mended,  if  it  cosld  be  obtained  at  a  moderate  expence,  for  that  the  purchaset 
pr  mortgagee  might  possibly  derive  some  adfantage  from  the  right  of  contcndr 
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defendant's  security  was  only  out  of  the  rectory^  and  the  secu- 
rity he  bought  in  was  of  both  the  manor  and  rectory,  he  should 
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ing  tbat  the  tenn  was  snbsisting ;  2d,  If  the  term  bad  been  long  ago  satisfied, 
had  never  been  assigned  to  attend  the  inheritance,  and  had  not  been  noticed 
for  the  last  twenty  years  or  npwards,  then  it  was  considered  surrendered  or 
barred  by  the  statnte  of  Limitations ;  3d,  If  the  term  had  l>een  assigned  to 
attend  the  inheritance,  bat  had  lain  dormant  for  a  long  period  of  tine,  as, 
for  in!<tance,  forty,  fifty,  or  sixty  years,  and  the  title  to  the  inheritance  had, 
in  tlie  mean  time,  undergone  several  changes,  and  no  notice  had  been  taken 
of  the  term  by  way  of  exception,  or  in  any  other  manner,  it  was  considered 
fair  and  reasonable  to  draw  that  conclusion  which  it  was  thongbt  a  jory  would 
certainly  be  directed  to  draw,  that  the  term  had  been  surrendered,  or  bad 
been  barred  by  the  adverse  possession  of  tlie  respective  purchasers  under  the 
statute  of  Limitations ;  but  4th,  If  the  possession  of  the  inheritance  bad  been 
consistent  with  the  trust  of  the  term,  it  was  considered  tiiat  this  jnimA  faoi 
rebutted  the  presumption  of  adverse  possession,  and  that  the  possetision  of 
the  cestui  que  trust  would  be  evidence  of  title  in  the  trustee,  so  as  to  enable 
him  to  maintain  ejectment,  notwithstanding  twenty  years  or  more  may  have 
elapsed  since  the  last  assignment  of  the  term ;  and,  therefore,  5tii,  If  any 
notice  had  been  taken  of  the  term  within  a  reasonable  time,  as  if  it  had  been 
excepted  In  covenants  against  incumbrances,  or  there  had  been  a  deckiration 
that  the  trustee  of  the  term  should  stand  possessed  thereof  in  trust  to  attend 
the  inheritance,  these,  and  similar  circumstances,  it  was  considered,  afforded 
ground  for  treating  the  term  as  subsisting,  and  calling  for  an  assignment  of 
tlie  term ;  so,  6th,  If  a  term  had  been  at  a  distant  period  of  time  assigned  to 
attend  the  inheritance,  and  there  had  not  been,  in  the  mean  time,  any  ssA- 
stunlial  change  in  tke  ownership  of  the  inheritancCf  but  the  inheritance  had  re- 
mained continually  in  the  same  family,  and  had  descended  from  the  ancestor 
p)  the  heir,  or  been  the  subject  of  family  settlements,  then,  since  the.  atteod- 
ancy  of  the  term  was  for  the  benefit  of  tlie  title,  and  as  no  presnmptioo 
against  its  continuance  existed,  it  was  thought  highly  probable  that  a  jury 
would  be  dlrecti'd  to  presume  that  the  term  was  subsisting;  at  all  events,  it 
was  said,  it  could  not  be  relied  on,  that  a  jury  would  presume  the  annrender 
of  the  term  in  such  a  case  on  tlie  score  of  adverse  title,  and  therefore  the 
prevailing  practice  was  to  call  for  an  actual  assignment  of  a  term  so  circum- 
stanced. In  trust  for  the  purposes  required. 

Much  time  and  controversy  have  of  late  been  expended  to  point  out  the 
precise  cases  wherein  old  terms  for  years  may  be  presumed  to  be  surrendered, 
and  where  not.  ]^fr.  Sogden  concludes  his  late  celebrated  Pamphlet  on 
Presuming  Surrenders  of  Terms,  p«  35,  1st  edit,  in  these  words : — /(  is  as* 
difficult  to  say  in  what  case  a  term  can  be  reUed  upon,  for  the  presumption  msit 
have  been  made  with  reference  to  some  period  of  time  previously  to  the 
purchase.  It  would  be  dangerous,  tlierefore,  to  rely  on  any  term  rf  years 
which  has  not,  on  every  change  cf.  possession,  been  assigned  to  a  new  trusieey  not 
would  it  be  safe  to  rely  on  such  a  term,  if  any  of  the  owners  have  been  is 
possession  for  a  long  period,  although  it  is  not,  of  course,  io  my{power  to  (hav 
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make  use  of  D/s  security  as  to  the  manor,  after  D/s  debt 
was  satisfied  by  the  profits  of  the  manor  and  rectory ;  or, 


the  Hne.  The  decision  [of  Doe  v.  Hilder]  hai  powerfolly  attnusted  the  attea-  attxiida»t 
tion  of  the  profession.  Few  men  would  now  yentnre  to  say  under  what  cir- 
cumstances an  attendant  term  will  protect  a  purchaser  against  iacvmbrances 
of  Which  he  has  not  notice."  This  Is  throwing  the  doctrine  into  the  utmost  . 
confu«ion;  bnt  this  Utter  case,  it  is  conceived,  famished  no  grounds  for  the 
warranty  of  such  obserTations*  The  role,  it  will  be  perceived,  depends  not 
90  mach  on  the  period  of  time  daring  which  the  term  has  lain  dormant,  as 
upon  the  drcnmstances  from  wliich  that  turpitude  has  arisen.  The  cases,  it 
is  submitted,  do  not  render  it  difficult  to  say  under  what  combination  of  cir- 
cumstances a  term  shall  or  shall  not  be  presumed  to  be  surrendered,  though, 
with  reference  to  a  period  of  time,  they  certainly  do  not  even  attempt  to  fix 
on  any  specific  number  of  years,  in  imitation  of  the  statnteof  Limitations,  and 
to  say  that  every  term,  so  many  years  old,  shall  be  presumed  tube  surrendered.  r  ^|Qg  i 
Indeed,  such  a  rule  would  exhibit  a  palpable  absurdity,  and  annihilate  entirely 
the  whole  doctrine  of  terms  for  years,  longer  than  the  period  fixed  on.  The 
cases  ou  this  important  and  interesting  subject  we  now  propose  to  consider  at 
4ome  length.  The  investigation  will  exhibit  a  striking  agreement  between  the 
adjudged  cases  and  the  above  epitome  of  the  ancient  practice  of  convey- 
ancers. 

The  first  case  from  which  an  inference  on  this  subject  is  drawn,  is  that  of  Inference  frem 
WUUmghby  v.  WiiUmghby,  iT.  R.  772.  Ante,  47 1,  where  Lord  Hardwicke  ^^^f^l 
admitted,  *'  that  if  an  old  term  has  been  assigned  upon  an  expreu  trust  to  njoa,  thai  dsda- 
attend  the  inheritance,   as  settied  by  such  a  deed,  and  the  conveyancer  is  raiiam  U  sgaal 
satisfied  that  the  uses  of  the  inheritance  have  never  been  barred  till  the  new  ^.«JI!^i!LmI.     ' 
purchase  or  Sf  ttlement  is  made,  he  may  very  safely  rely  upon  it,  because  the 
very  assignment  carries  notice  of  the  old  uses;  nay,  where  the  assignment  has 
t>een,  generally,  in  trust  to  attend  the  inheritance,  and  the  parties  approve 
ef  the  o*.d  tmstees,  they  may  entirely  rely  upon  it,  especially  in  the  case  of  a 
purchaser,  where  the  title-deeds  always  are,  or  ought  to  be  taken  in,  for  if 
lie  has  the  creation  and  the  assignment  of  the  term  in  his  own  hands,  no  use 
ean  be  made  of  it  against  him."    It  is  inferred,  that  Lord  Hardwicke  here 
recognizes  tlie  doctrine  laid  down  in  the  first  section  of  the  above  epitome, 
that  if  the  term  be  once  assigned  to  attend  the  inheritance,  it  cannot  after- 
wards be  presumed  to  be  surrendered,  for  that  the  foregoing  remarlis  are  in- 
compatible with  the  opinion  that  the  circumstance  of  so  leaving  terms  out- 
Btanding  in  the  old  trustees,  would  let  in  the  presumption  of  their  being  sur- 
rendered.   It  should,  however,  be  observed,  that  the  question  before  Lord 
Hardwicke  was  quite  foreign  to  the  point  under  consideration.    His  Lordship 
was  comparing  the  eflTect  of  an  actual  assignment  with  a  mere  declaration  of 
trust,  and  was  of  opinion  that  for  every  purpose  of  security,  and  with  a 
considerably  less  ezpenee,  the  mere  declaration  may  be  depended  on  with  as 
much  safety  as  an  actual  assignment.    It  is  submitted,  that  Lord  Hardwicke 
most  be  considered  as  referring  to  a  declaration  of  trust  t»y  the  trnstee,  or 
sofnetbing  tantamount  to  it,  for  he  speaks  of  an  approval  of  the  old  tmstees, 
.irhicii,  at  least,  implies  a  AQttce  and  recogaition  of  tbe  existence  of  th«  teni 
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whether  B.  should  not  then  be  admitted  to  enjoy  the  rmm; 
his  security  being  as  well  of  the  manor  as  of  Ae  rectory,  and 

ATtBiTDAMi^     MI  tfrosc  trosteei,  if  not  notice  of  the  intended  change  of  ownenhip  tod* 
"*•*•  tnuteet  themseWes,  which  is  widely  different  from  completing  the  pordHoe 

and  passing  over  the  term  in  silence. 
Ml  termtiet  up      The  next  case  is  that  of  Lade  y.  HoVord,  Bull.  N.  P.  IIO.  {S.  C.  on  otiier 
ag^^n^.     ^^^^  ^  ^""•-  ^416>  "*>  1  W.  Bl.  428.)  where  Lord  Mansfield  declared,  tbat 
g^ee^    pre-        k«  «"d  many  of  the  judges  had  resolved  never  to  suffer  a  plaintiff  in  ejectmeit 
re^edT'         ^^  be»onsuited  by  a  term  standing  out  in  his  own  trustee,  or  a  satisfied  tem 

set  up  by  a  mortgagor  agmuut  a  mortgagee,  but  to  direct  the  jury  to  presmse 
it  sumndrred.    Here  it  is  necessary  to  mark  the  introduction  of  a  new  pria- 
ciple,  different  IVom  any  we  have  yet  noticed.    Hitherto  the  ground  of  pre- 
sumption has  aris€U  ftiom  an  apparent  intention  in  the  parties  to  abandoo  the 
term ;  an  intention  collected  from  their  total  neglect  and  disuse  of  the  tern 
and  other  circumstances.    Here  the  ground  of  presumption  is,  that  the  party, 
though  he  has  diligently  preserved  the  term,  and  perhaps  recently  procoied  as 
assignment  of  it  on  fresh  trusts  to  attend  the  inheritance,  yet,  aince  thep^^ 
portof  the  term  waste  protect  the  owner  from  mesne  incumbrances,  itdistt 
not  be  converted,  by  prior  incumbrancers,  to  his  disadvantage.    The  totsl 
annihilatiott  of  the  term,  however,  assumes  something  of  a  violent,  and,  per-' 
baps,  mischievous  cast ;  for  abating  the  difiiculty  a  jury,  on  oath,  mustneces-' 
sarily  feel  in  presuming  a  surrender  against  repeated  assignments  of  the  tens, 
a  luittng  creditor  of  a  former  owner  may  take  a  husbandry  lease,  and  is 
obtain  possession,  or,  in  league  with  the  mortgagee,  he  may  first  procors  a 
presnmption  of  the  surrender  of  the  term,  and  then  seise  the  estate,  agauHt 
which  the  term  was  decidedly  hntended  to  protect.    But  this  dictum  of  lord 
Mansfield  is  now  considered  as  clear  law,  and  has,  in  a  series  of  cases,  been 
uniformly  acknowledged  and  acted  on. 
Term  in  plain*      The  same  noble  and  learned  Lord,  in  Doe  v.  Pegge^  1 T.  R.  758,  n.  (s), 
''^'IqSI'V^  observed,  that  an  ejectment  was  a  fictitious  remedy  to  try  the  title  to  the  pw- 
ie  ife  eeiup  im  •*"*^°  of  land* ;  it  was  of  infinite  consequence  that  it  should  be  adapted  ts 
fjecimeni.  attain  the  ends  of  justice,  and  not  entangled  in  the  nets  of  form.    Great  dUB- 

culties  had  arisen  as  to  the  legal  form  of  passing  land,  from  the  mode  of  coo- 
4^eyancing  in  England  since  the  statute  of  uses.    Trusts  were  h  mode  of  coo- 
reyance  peculiar  to  this  country.    In  all  other  countries,  the  person  entitled 
had  tile  right  and  possession  in  hunself.    But  hi  England,  estates  were  vetted 
in  trustees,  on  whose  death  it  became  difficult  to  find  out  their  representatives* 
and  the  owner  could  not  get  a  complete  title.    If  it  were  necessary  to  teb 
asngimente  <^  mUis/led  termty  terriMe  ineonveniiiues  would  eugue  from  the  ff 
fresentoHvee  <if  the  trueteee  not  being  to  be  found.    Sir  E.  Northey's  derk  vst 
trustee  of  near  half  the  great  estates  in  the  kingdom ;  on  liis  death,  it  wsi 
not  known  ^ho  was  his  heir  or  representative.    So  that  where  a  trust  term  wsi 
a  mere  matter  of  form,  and  the  d^eds  were  mnninfents  of  another's  estate,  it 
jconld  not,  his  Lordship  observed,  be  set   up  against  the  reql  omner.    It  ma 
therefore  settled,  that  a  satisfied  trust  should  be  taken  to  be  a  trust  for  tta 
benefit  of  the  heir  at  law.    A  trust  slionld  never  be  set  up  sfsiiiJ^  hmfaf 
the  trust  was  intended.    It  Wfis  a  mere  form  of  conveyance.    And  it  was -ad. 
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S.  hold  only  the  rectory  till  he  was  satisfied  ? '   And  it  was  re- 
solved and  ruled  by  Finch,  Lord  Keeper,  against  the  opinions 


mitted,  that  where  the  term  was  in  frnst  for  the  benefit  of  the  lessor  of  the     aI^bmdan'^ 
plaintiff,  the  defendant  should  not  set  it  up  in  ejectment  as   a  bar  to  his  re-  term, 

covery.    And  his  Lordsliip  added,  he  found  this  point  settled  before  he  came  Mortgagor  not 
into  the  court  of  K.  B.  tiiat  the  court  never  suffered  a  mortgagor  to  set  up   io  sit  up  title 
the  title  of  a  third  person  against  his  mortgagee,  for  he  made  the  mortgage ;  ^^^ 
and  it  did  not  lie  in  his  month  to  say  otherwise,  though  such  third  person 
Dilglit  have  a  right  to  recover  possession.    Nor  should  a  tenant  who  had  paid 
rent  and  acted  as  such,  ever  set  up  a  superior  title  of  a  third  person  against 
his  lessor  in  bar  of  an  ejectment  brought  by  hinl,  for  the  tenant  derived  his 
title  from  him.    Laying  down   tliese  principles.  Lord  Mansfield  would  then 
apply  them  to  the  case  before  him.    The  case  was  this,  the  legal  estate  of  the 
whole  property  was  outstanding,  some  parts  in  a  mortgagee  for  years,  and 
other  parts  in  trustees  for  a  term  of  years  to  secure  an  annuity,  subject  to 
whbch  it  descended   to  two  co-heirs  of  the  intestate ;  one  of  whom  obtained 
possession  of  the  whole  estate,  and  the  other   (or  her  representative)  com- 
menced an  action  of  ejectment  for  a  moiety.    The  defence  was  the  want  of  Recovery  o»  ^ 
legal  title  in  the  plaintiff,  by  reason  of  the  term  for  years  in  the  trustees.    It  equitable  title 
was  impossible  to  presume  it  surrendered,  for  the  term  was  not  a  satisfied  ^^^  ntmc.l 
term.    Then,  said  Lord  Mansfield,  if  the  trustees  do  not  assert  their  titlf , 
shall  others  be  pennitted  to  set  it  up  ?    The  plaintiff  admitted  the  charge, 
and  claimed  subject  to  it;  and  it  was  clear,  that  one  co-heir  should  not  be 
permitted  to  dupute  tlie  title  of  the  other.    The  plaintiff  and  defendant  had 
an  equitable  title  as  tenants  in  common,  and  the  plaintiff  must  recover  a 
moiety.     Willis,  J.  concurred.    Ashhurst,  J.  observed,  that  in  such  a  case.aa 
this,  a  legal  bar  should  never  be  set  up  in  ejectment  agamtt  thejuttiee  nf  tl^ 
etue.    The  trustees  might  perform  their  functions  as  well  after  both,  the  partis 
were  in  possession.    The  old  doctrine  was  relaxed  in  many  instances.    Bnl-  TenatU  not   to 

ler,  J.  entirely  agreed  with  Lord  Mansfield,  saying,  it  was  clear  law,  that  a  "*  HP  '**•*  V 

.  •  .       • .       «  .  fnortgugee 

tenant  could  not  set  up  the  title  of  the  mortgagee  against  the  mortgagqr  ggainet  mivrt^ 

because  he  held  under  the  mortgagor,  and  had  admitted  his  title.    It  was  not  gagor, 

therefore,  true  that  an  outstanding  nnsatisfied  term  was  always  an  answer  to 

a  plaintiff  in  ejectment.    So  long  ago  as  the  time  of  Justice  Gandry,  when 

an  outstanding  satisfied  term  was  offered  by  a  defendant  in  ejectment  as  a 

bar  to  the  plaintiff's  recovery,  that  Judge  refused  to  admit  it,  saying  that  there 

was  no  use  in  taking  an  ontstanding  term,  bat  for  the  sake  of  the  conyeyancer'a 

pocket  i  since  which  time  it  had  been  the  nniform  doctrine,  that  if  the  plain* 

tiff  be  entitled  to  the  beneficial  interest,  he  sliall  recover  the  possession.    The 

annuitant  was  only  entitled  to  her  200i.  per  amtam,  and  not  to  the  possession 

itself  whilst  there  was  no  default:  indeed,  she  did  not  require  it.    But  th» 

heir  at  law  was  entitled  to  the  possession,  subject  to  tliat  charge*    T^^^  &<9* 

nnitant,  however,  was  in  a  different  situation  from  tlie  mortgagee,  for  the 

latter  was  entitled  to  receive  the  whole  in  diminution  of  the  principal  and  ii)-  . 

terest.    Judgment  therefore  was  given  for  the  plaintiff. 

The  book  recording  the  opinion  of  Mr.  Justice  Onndry,  is  not  cited  by  Doe  ▼.   P^^e 

Mr.  Justice  BnHcr  J  but  Lord  Hardwicke,  in  the  firstly  quoted  case  of  fFt^  fmer^rvkduio 
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of  W3d  and  Twisden,  Justices,  that  S.  should  hold  both  ibe 


ATTBMDANT    ^fMfff  ▼.  Wittougkbtfy  appears  to  have  entertaioed  a  similar  opiiiion^ 

T£RM.  perliaps,  from  the  same  soorce ;  and  Lord  Kenyon,  in  a  case  we  shall  pn* 
Tuotery  ta  sentJy  mention,  allnded  to  the  same  doctrine  as  lield1>y  Mr.  Justice  Gnodrf, 
iLuUqhU  tUU,    *^  Hereford.    So  much  of  this  case  of  Doe  ▼.  P^s^e,  as  supports  the  potttMo 

that  an  unsatisfied  term  cannot  be  set  up  against  the  equitable  owner  io  eject- 
ment, was  rejected  by  Lord  Kenyon,  in  I>oe  ▼.  Simple j  ubi  infra,  who  held, 
that  though  a  satisfied  term  might  be  presumed  to  have  been  surrendered,  yet 
that  an  unmUUfUd  term,  raised  for  the  purpose  of  securing  an  annuity,  m^ 
be  set  up  during  the  life  of  the  annuitant  as  a  bar  to  a  plaintiff  in  ejectnei^ 
even  though  he  claim  subject  to  the  charge ;  and  such  is  now  considered  ts  bs 
the  doctrine  of  the  court,  see  ante,  173,  note  (B).     But  the  case,  it  is  ob- 
servable, supports  the  rules,  that  a  surrender  shall  not  be  presumed  sfiaif 
the  real  owner  of  the  inheritance. 
Though  mort'        In  Goodiiile  v.  Morgan,  1  T.  R.  755,  a  mortgage  for  999  years  wa«  msde 
SfwTmn"**  ^°  ^^^*'   ^^  one  Jones,  owner  of  the  fee,    to  Margaret  Ambrose;  in  176r, 
^aiaj^  mort*    Jones  made  a  mortgage  in  fee  to  Morgan ;  and  in  July,  1769,  be  made  soother 
gageoj  hU  08"    mortgage  in  fee  to  Richard  David.    In  1768,  the  999  years  term  was  assigaei 
oiguet  may,       t©  a  trustee  for  Jones,  and  to  attend  the  inheritance :  the  first  mortgage  infes 

beitig,  consequently,  before  that  assignment,  and  the  last  after  it.  In  De- 
cember, 1769,  Jones  made  another  mortgage  in  fee  to  Sprigg,  and  the  term  of 

*  999  years  was  assigned  tp  a  trustee  for  Sprigg ;  and  the  question  was,  whether 
'  he  could  recover  in  ejectment  on  the  demise  of  his  trustee  against  the  two 

prior  mortgages  in  fee?  It  was  argued,  that  if  previously  to  the  conveyssoe 
in  1769  to  Sprigg,  the  defendants  had  brought  ejectments  upon  their  mort- 
gages, neither  Jones  nor  hb  trustee  could  have  set  up  this  term  as  a  bsr  to 

*  their  ejectment;  and  that  if  Jones  himself  could  not  set  up  the  tens,  It 
seemed  absurd  to  say,  that  tiiose  who  claimed  under  him  could  ;  for  they  cooU 
not  claim  a  greater  estate  than  he  had.  The  foUaey  of  this  argument  ns/ 
be  easily  seen.  The  reason  why  the  mortgagor  could  not  be  allowed  to  set  op 
the  term  against  his  own  grantee,  was  not  because  the  term  would  be  pre- 
'sumed  to  be  surrendered,  or  because  it  was  otherwise  inefficient  for  the 
purpose  intended,  faut-beoause  It  did  not  lie  with  him  to  vacate  his  own  grsnt, 
which  reason  on  the  lips  of  a  third  person,  who  perchance  might  claim  under 
him,  would  not  apply.  The  argument  did  not  prevail.  The  question  wai 
consequently  determined  in  the  afilrmatiye,  and  the  postea  awarded  to  the 
plaintiff. 

No  pretwnp'  I^  i*  Mid  the  principle  deducible  from  this  ease  is,  that  it  decides  desriyi 
'^  ^  sarrea-  that  a  surrender  of  the  term  cannot  be  presumed,  on  the  ground  that  the  M 
roret'TnegUet''  °>®>^8^  ^^^  n<>t  take  an  assignment  or  a  declaration  of  trust  of  it  Bst 
ti^  io  take  fis-  there  |s  a  considerable  difference  between  a  mortgage  and  sale  in  reference 
otgnment  of        ^  ^^y  pregamption  which  might  ^xiBe  from  the  drcumstance  of  the  term  IkUf 

'passed  over  in  silence  on  a  change  of  property. 
TmnncUetLin      lyord  Kenyon,  in  Doc  v.  Stapk^  ST.R.  696,  approved   extremely  of  vbit 
^M  verdUt,    ^g,  ^^  ^y  Loj-j  Mansfield,  in  the  case  df  Lode  v.  Ho^fifrd,  ubi  supra,  tlist 
gumed  ouruat'    ^  would  not  a  suffer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term  stsndi^f 
^dtred*  out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  Mpv»\  I 
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manor  and  rectory  gainst  B./  until  all  due  on  ^th  the  sse« 
counties  was  paid  him. 


Miortgagee,  bat  would  direct  a  jury  to  presume  a  sarrender.    Lord  Kenyon     attendant 

moch  approved  of  that,  and  added,  that  when  a  surrender  was  presumed,  term. 

there  was  an  end  of  the  legal  title  created  by  the  term.    But  in  the  case  before 

him,  the  facts  precluded  any  such  presumption,  there  was  an  existbg  term  at 

the  several  times  of  the  two  first  demises  laid  in  the  declaration,  and  a  con* 

alderable  benefit  was  to  be  derived  out  of  it :  the  la»t  annuitant  did  not  die 

till  after  the  time  of  the  second  demise,  therefore  there  was  no  reason  to  pre-* 

anme  tiiat  the  trustees  had  surrendered,  and  they  would  have  been  personally 

liable  if  they  had  ;  and,  subsequently,  it  seemed  impossible  to  suppose  that 

there  was  a  surrender  of  the  term,  or  that  it  was  satisfied  because  the  special 

verdict  expressly  found  the  contrary  fact. 

No  notice  is  taken  of  the  case  of  England  v.  S/ade,  4  T.  R.  689,  in  the  above-  Estate  to  he 
mentioned  pamphlet  on  Presuming  Surrenders  of  Terms,  altliough  it  bears  conveyed  to  sow 
considerably  on  the  point  there  discussed  ;  especially  as  to  the  period  in  which  ^  ^*J*  ^eJ 
a  surrender  may  be  presumed.  The  objection  to  an  ejectment  in  t&at  case  r  4^  4  ' 
was,  that  no  conveyance  of  the  legal  estate  from  the  persons  who  were  de-  oMce  of  legal 
visees  in  trust  for  the  tesUtor's  son,  immediately  on  his  attaining  twenty-one,  cHatepreiiuMd 
was   proved.    To    this  it  was  answered,   that  It  was  the  case  of  a  plain  ' 

(rust,  and  that  a  conveyance  should  be  presumed.  But  Gould,  J.  at  the  trial, 
thought  the  objection  valid,  and  that  there  was  not  length  of  time  sufficient 
to  raise  such  a  presumption  [four  years  only  having  elapsed  since  the  son  came 
of  age.]  Tlie  plahitifl^  was  therefore  nonsuited,  but  he  had  leave  to  move  to 
set  aside  the  nonsuit  and  enter  a  verdict  for  him,  if  the  court  should  be  of  a 
difiercnt  opinion ;  the  court  in  Banco  were  of  a  diiferent  opinion — Lord  Kenyon  ^ 
observing,  that  he  did  not  know  that  the  son  had  not  the  legal  estifte  in  him. 
There  was  no  reason  why  the  jury  should  not  have  presumed  a  conveyance 
from  the  trustees  to  the  son  upon  his  attaining  the  age  of  twenty-one  in 
pursuance  of  their  (rust,  according  to  wliat  was  said  by  Lord  Mansfield,  in 
Lade  v.  Hojford,  It  was  what  they  were  bound  to  do,  and  what  a  court  of 
equity  would  have  compelled  them  to  have  done  if  they  had  refifted'.  But'  it 
was  rather  to  be  presumed  that  they  had  done  their  doty.  And  as  to  ther 
time,  the  Jury  might  be  directed  to  presume  a  surrender  or  conveyance  in  a  muck 
less  time  than  twenty  years.  And,  thereupon  a  rule  ftfst,  which  had  been 
obtained  on  a  former  day,  was  made  absolute. 

The  case  of  Doe  v.  Sybowm,  7  T.  R.  «,  was  similarly  circumstanced.    At  the   Wh£re  lhu#e## 

trial,  the  defendant  set  op  a  lease  from  J.  Pyra,  executed  after  he  came  of  5*5  .^  ^^ 

■^  "    '  ^  veyf  jury    nuqf 

age,  whereby  he  demised  the  premises  to  the  defendant  for  eighty-one  years,  jfresume  cmmsf* 

Against  this,  it  was  objected,  that  it  did  not  appear  that  J.  Pym  had  ther  «<«<^* 

legal  estate  in  him  at  the  time,  bnt  that  it  vras  outstanding  in  his  trustee, 

without  whose  concurrence  no  legal  title  coufd  be  conveyed.    Lord  Kenyon 

thought  that  the  jury  might  presume  a  legal  conveyance  from  the  trustees  to 

J.  Pym  upon  his  coming  of  age,  parsnant  to  the  terms  of  the  trust,  upon  » 

which  the  plaintiff  submitted  to  a  nonsuit.    Upon  a  motion  to  set  aside  the 

nonsuit,  his  Lordship  further  observed,  tliaf  as  to  rhe  presumption  which  he 
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Same  where  So  where  B.  Bcised  in  fee,  acknowledged  a  statute  df  lOOOL 

4rov«r«d  eubte-  to  I.  S.  in  1663  (o),  and  on  the  20th  of  June,  1665^  mortgaged 

^ueiU  mortgage 

UUet!'^  **"  ^     ^"^  »>i«*«»  V.  J2leW««Mii,  «  Ch.  Ciu  «lf.    gupm,  4«,  ^,  50^  1. 


ATTSitDANT  h9d  directed  the  jary  to  make,  he  had  gronoded  himself  apon  the  doctrine 
TERM.  1^^  ^^^  i^y  j^^^  Mansfield,  in  Lade  v.  Holfard^  which  wan  not,  as  had  been 
sjipposed,  tha,t  an  ejectment  might  be  maintained  upon  a  mere  eqnitable  title, 
which  would  remofe  ancient  land*marks  in  the  law,  and  create  great  con- 
fusion ;  butt  that  in  all  cases,  where  trustees  onght  to  conyey  to  the  beneficial 
owner,  he  would  leave  it  to  tlie  jury  to  presnroe,  where  such  a  presumption 
might  reasonably  be  made,  that  they  had  conveyed  accordingly,  in  order  ta 
prevent  a  jnst  title  from  being  defeated  by  a  matter  of  form.  And  this  had 
not  only  been  so  held  by  Lrod  Mansfield,  but  before  his  time  by  Mr.  Justice 
Gnndry,  at  Hereford.  .And  Lord  Kenyon  tliought  this  rule,  as  far  as  it  went, 
highly  convenient  and  proper.  The  court  therefore  refused  a  rule  to  shew 
canse  why  the  nonsuit  should  not  be  set  aside.  > 

ferm   not    no*       ^^^  next  case  is  that  of  Goodtiile  ex  dem.  Owen  Jones  v.  Evan  Jonee^  ia 
tieed  for  eixty    error,  7  T.  R.  43,  which  tends  obliquely  to  establish  that  position,  that  where 
tfi  mean  time    ^  ^'™  ^^  he^n  once  assigned  to  attend  the  inheritance,  and  then  not  noticed 
yet  term  pre-     for  sixty  years,  except  by  a  mere  declaration  in  a  mortgage  deed  to  which  the 
T"^  'stmh'    ^''"*^*®  "  "^*  *  P*rty,  there    the  term  may  be  presumed  to  have  been  sur- 
rendered, even  though  the  property  may  have  undergone  no  changes  bnt 
family  descents  and  devolutions  in  the  mean  time.    The  circumstances  of  thi* 
case  are  these : — In  1690,  a  term  of  500  years  was  created,  and  in  1713,  sa- 
tisfied and  assigned  to  one  Lloyd,  in   trust  for  £.  Griffiths,  tlie  then  owner 
of  tlie  property,  and  to  attend  the  inheritance.    Griffiths  devised  the  estate 
'to  Jones,  who,  in  1749,  made  his  will,  and  gave  the  estate  to  Owen  Jones 
bis  eldest  son  for  life,  with  remainder  to  his  children  in  tail,  with  remainder 
to  John  Jones   his  second  son  for   life,  with  remainder  to  his  children  in 
tail^  with  remainders  over«    In  December,  1780,  [67  years  after  the  last  and 
only  assignment  of  the  term],  Owen  Jones,  by  lease  and  release,  mortgaged 
the  premises  to  one  J.  D.  in  fee,  for  securing  400/.    In  the  release   it  was 
declared,  that  the  residue  of  the  terra  of  500  years  created  in  Jiine,  1690, 
and  aU  other  terms  (if  any  such  there  were),  should  remain  vej^ted  in  the 
several  persons,  who  were  then  possessed  of  tlie  same,  in  trust  for  J.D.,  his 
r  497  *  1      ^^'''**  executors,  &c.  for  securing  the  4002.,  and  after  payment  thereof  in  tmst 
for  Owen  Jones  and  his  heirs,  and  to  be  disposed  of  as  he  should  direct,  and 
in  default  tliereof  to  wait  upon  the  inheritance.  In  January,  1782,  Owen  Jones 
and  the  representatives  of  J.  D.  the  mortgagee  (who  was  then  dead),  by  lease 
and  release,  conveyed  the  premises  in  question  to  VV.  J.  in  fee,  for  valuable 
consideration,  out  of  which  the  mortgage  money  was  paid.    W.  J.  died,  leav- 
ing the  defendant  his  heir  at  law  in  possession  of  the  premises.    Owen  Jones 

Term  acquired  died  without  issue,  whereupon  Owen  Jones  the  lessor  of  the  plaintiff,  and  the 

til  after  eieci^ 

ment  brought,    eldest  son  of  John  Jones  being  the  next  in   remainder,  commenced  his  action 

of  ejectment.    These  facts  were  stated  in  a  special  verdict  found  at  the  trial 

)>.eloyr*    But  it  did  not  appear,  that  the  outstanding  term  created  in  1690,  had 

ever  been  assigned  by  J.  Lloyd  or  his  representatives,  before  the  ejectment 
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the  manor  of  A.  to  the  plauitiffi  W.  and  K.  foe  30002.  and, 


wu  bronght    It  was  stated  in  the  yerdict,  that  on  the  25th  Jnly,  1793,  after     iTTEHDAMT 
the  ejectment  was  commenced,  administration  of  the  effects  of  J.  Lloyd  nn-  term. 

administered  to  by  G.  Lloyd,  was  granted   to  Griffith  Thomas,  who  on  the 
S7th  July,  1793,   assigned  the  said  term  to   one  J.  Griffiths,  in  trust  for 
£?aa  Jones  the  defendant.    On  this  special  verdict,  judgment  below  was 
gtyen  for  the  lessor  of  the  plaintiff;  to  reverse  which  a  writ  of  error  was  now 
brought  in  B«  R.— Lord  Kenyon,  Ch.  J.  observed,  that  on  this  special  verdict, 
the  question  between  the  two  litigating  parties  was  not  open  tp  discussion, 
for  that  it  was  stated  in  the  verdict,  that  an  old  term  which  was  created  in  the 
last  century,  had  been  fVom  time  to  tine  assigned,  and  was  noticed  as  a  sub- 
sisting term  so  lately  as  the  year  1780,  in  the  mortgage  by  Owen  Jones  to 
J.  D.    That  as  long  as  that  was  in  existence,  it  was  an  answer  to  an  eject- 
ment brought  by  any  other  person.    Tliat  though,  under  certain  circumstances,  Prtsmnptum 
a  judge  might  direct  a  jury  to  presume  an  outstanding  satisfied  term  to  have  *^  made  at 
been  surrendered  by  the  trustee,  yet  if  no  such  presumption  were  made,  but  cannot  be  made 
it  was  stated  as  a  fact,  that  the  term  still  continued,  such  a  legal  estate  in  the  qftencards; 
trustee  must  prevail  in  a  conrt  of  law.    That  what  i^as  said  by  Lord  Mans- 
field in  Lade  v.  Howard  must  be  understood  with  this  restriction,  that  in  either 
case  the  jury  might  presume  the  term  surrendered ;  but  that  without  such  sur- 
render tlie  estate  in  the  trustee  must  prevail  at  law,  and  that  to  the  proposition 
so  qualified  Lord  Kenyon  fully  assented.    Ashhurst,  J.  concurred.    Grose,  J. 
observed,  "  Here  is  a  legal  term  of  500  years  vested  in  the  person  claiming  (f  term  appear 
under  J.  Lloyd,  and  he  not  having  joined  in  the  ejectment,  the  plaintiff  can-  **'*'."J^*"|LSi 
not  recover.    In  some  cases  the  jury  may  presume  the  surrender  of  a  satisfied    '^ 
term,  and  that  gets  rid  of  the  difficulty  which  exists  in  this  case  ;  but  here  it 
appears  on  the  verdict,  that  the  term   is  an  outstanding  term."    And  per 
Lawrence,  J.  the  administration  de  banU  non  of  J.  Lloyd  was  not  obtained 
natil  after  the   ejectment  was  brought,  and  therefore  the  plaintiff  could  not 
have  laid  a  demise  by  the  trustee.    If  the  jury,  however,  at  the  trial  had  pre- 
sumed that  this  term  had   been   sun'endered    to  J.  Jones,   the  devisee  of 
E.  Griffiths,  the  administration  de  bomU  non  of  J.  Lloyd  would  have  been  out 
of  the  way.    But  as  the  ejectment  was  brought  by  a  person  who,  it  appeared 
by  the  special  verdict,  had  not  the  legal  titles  he  could  not  recover  in  a  court 
of  law. 

Lord  Kenyon's  opinion  in  favor  of  a  presumed  surrender  continued  the  General  mU* 
kame  to  the  last  decision  he  pronounced  on  this  subject.  In  Roe  v.  Read^ 
8  T.  R.  118,  he  said,  the  opinion  he  had  several  times  given  while  he  sat  in 
that  court  remained  unshaken.  He  agreed  with  what  was  said  in  Ldtde  v. 
Holfordy  that  where  the  beneficial  occupation  of  an  estate  by  the  possessor  has 
given  reason  to  suppose,  that  possibly  there  may  have  been  a  conveyance  of 
the  legal  estate  to  the  person  who  is  equitably  entitled  to  it,  ajnrymaybe 
advised  to  presume  a  conveyance  of  the  legal  estate ;  but  if  it  appear  in  a 
special  verdict,  or  a  special  case,  that  the  legal  estate  is  outstanding  in  another 
person,  the  party  not  clothed  with  that  legal  estate  cannot  recover  in  a  conrt 
of  law  ;  and  in  this  respect.  Lord  Kenyon  could  not  distinguish  between  the 
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two  days  afterwards,  mortgaged  part  of  the  same  to  the  ie* 


ATTBNDAMT 
TERM. 

Lord  EU^n't 
disapproval  Iff 
doctrine. 
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case  of  an  ejectment  brooght  by  a  trbstee  against  his  eeitni  que  tmat,  and  aa 
ejectment  bronght  by  any  other  person. 

Hitherto  we  have  been  considering  the  bearing  of  the  qaestion  in  courts  of 
law ;  we  now  turn  to  the  equity  dicta  and  decisions.    Tlie  6rst  case  acqaaiou 
ns  witli  Lord  Eldon's  opinion  on  this  subject,  and  of  his  dissatisfaction  with 
the  encroachment  (if  it  may  be  so  termed)  which  courts  of  law  have  made  oa 
hisjurisdictiony  by  entertainiug  the  opinions  they  have  uniformly  held  in  the 
preceding  cases.    In  Evane  v.  Bickiiellf  6  Ves.  174,  his  Lordabip  observed, 
that  it  seemed  to  him  rather  surprising,  if  he  might  presume  to  say  so,  thst 
Lord  Mansfield,  who  concurred  with  Mr.  Justice  Buller  in  a  great  maov  of 
these  equitable  principles  In  a  court  of  law,  should  not  have  attended  to  dis- 
tinctions which  perhaps  would  be  found  in  the  very  principles  upon  which 
the  Court  of  Chancery  existed.    Titles  to  property  might  possibly  be  found 
to  be  very  considerably  shaken  by  the  doctrme  of  the  Court  of  King's  Bench, 
as  to  satisfied  terms.    The  law  as  to  that  in  equity  vras,  that  a  secoud  mort- 
gagee having  no  notice  of  the  first  mortgage,  if  he  could  get  in  a  satisfied 
term,  would  do  that  which  was  the  true  ground  of  the  decision,  though  it  vas 
not  put  upon  that  by  Mr.  Justice  Buller :  he  [the  mortgagee]  would,  as  in 
conscience  he  might,  get  the  legal  estate,  and  by  virtue  of  that  protect  hb 
estate  against  the  first  mortgagee,,  having  got  a  prior  title,  the  cooscieoce 
being  equal  between  the  parties.    When  once  it  vras  said  at  law,  that  a  satis* 
fied  term  should  not  be  set  up  in  ejectment,  the  whole  seennty  of  that  title 
was  destroyed,  and  therefore,  even  with  the  modern  correction  that  doctriae 
had  received  m  the  late  cases  (namely,  that  you  might  set  up  the  term,  though 
satisfied,  and  put  it  as  a  question  to  the  jury,  whether  an  assignment  was  to 
l>e  presumed),  it  seemed  to  Lord  Eldon  very  dangerous  between  purchasers; 
and  the  leaning  of  the  Court  [of  Ring's  Bench]  ought  to  be,  that  it  was  not 
assigned  ;  and  Lord  Eldon  fully  concurred  with  Lord  Kenyon,  that  it  was  not 
fit  for  a  judi^e  to  tell  a  jury  they  are  to  presume  a  term  assigned  [read  sur- 
rendered] because  it  is  satisfied  ;  but  there  ought  to  be  some  dealing  upon  it; 
or,  said  Lord  Eldon,  you  took  from  a  purchaser  the  effect  of  his  diligence  ta 
having  got  in  the  legal  estate,  to  the  benefit  of  which  he  was  entitled.— -It 
does  not  appear  that  Lord  Kenyon  ever  said,  in  so  many  words,  tiiat  there 
ought  to  be  some  dealing  on  the  term  to  keep  it  alive  ;  but  it  may,  perhaps, 
be  inferred,  from  the  circurostauces  of  some  of  the  cases,  and  his  Lord^hip^ 
judgments  thereon,  that  such  was  his  opinion.    By  this  dictum  of  Lord  Eldoo, 
we  mark  no  actual  variation  in  the  doctrine,  which,  though  not  entirely  ap- 
proved by  him,  still  continues  a  creature  of  law,  and  has  never  yet  been 
decidedly  acted  on  in  a  court  of  equity. 

The  same  noble  Lord  (Eldon)  in  a  subsequent  case  said,  that  with  great 
deference  to  the  authority  of  Lord  Hardwicke,  and  of  the  Master  of  the 
Rolls,  in  the  cause  before  him,  he  doubted  vrbether  it  was  possible,  upon  prin- 
ciple, to  say  that  the  assignment  of  a  term  which  has  been  onc^  assigned  to 
attend  the  inheritance,  is  necessary  from  time  to  time,  whenever  tliat  ioh^ 
ritance  b  made  the  subject  of  purchase.  If  it  were  true,  that  the  law  of  the 
court  was  decided  to  be  such  at  tlie  time  by  Lord  Hardwicke,  and  had  hfco 
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I  fendant  B.  and  then  died,  leaving  the  defendant  H.  his  heir ; 


since  UDderstood^to  be  so,  that  mast  prevail.  But  it  was  Decessary  to  be  attendant 
perfectly  satisfied  that  Lord  Hardwicke  did  consider  the  law  as  settled  in  that'  teru. 
^ase,  and  that  it  had  been  sidce  so  understood.  Maundrell  V.  MmandreUt 
10  Ves.  259.  Lord  Hardwicke  certainly  did  not  mean  to  say  that  an  actnal 
assignment  was,  on  every  change  of  property,  necessary  to  confer  protection 
on  the  new  taker ;  but,  it  is  submitted,  that  he  intended  to  be  understood 
as  intimating  an  opinion  that  an  actnal  assignment,  a  declaration  by  the  trustee, 
or  something  tantamount  thereto,  was  absolutely  requisite  to  prevent  the 
presumption  that  the  parties  intended  to  abandon  their  trust  and  equity  in  the 
term  and  to  treat  it  thereafter  as  actually  surrendered.  In  the  pamphlet  before 
alluded  to,  the  above-mentioned  doubt  of  Lord  Eldon  is  considered  as  « 
**  grate  authority  for  the  continued  existence  of  the  term,  thoi^h  it .  be  left 
in  the  name  of  the  original  trustee."  If,  leaving  the  term  in  the  original 
trustee  without  taking  a  declaration  from  him,  is  here  intended,  as  it  is  pre- 
sumed it  is,  neither  Lord  Hardwicke  nor  Lord  Eldon,  it  is  submitted,  ever 
meant  to  be  understood  as^  saying  that  such  quinceni  leaving  of  the  term 
should  not,  in  time,  raise  a  presimiption  that  it  was  surrendered.  It  can 
hardly  be  imagmed  that  these  noble  Lords,  after  explaining  the  paramount 
importance  of  obtaining  the  legal  estate  by  means  of  an  actual  assignment  of  [  499  ] 
the  term,  both  as  it  respects  protection  against  dower,  and  against  otlicr  - 
legal  incumbrances,  shoi^ld,  in  the  same  breath,  cut  down  al|  their  previous 
observations,  and  say  that  a  purchaser  or  mortgagee  may  safely  dispense 
^ith  tlie  trouble  and  expence  of  taking  an  assignment  of  the  term,  and  rely.  ^ 

on  its  protection,  notwithstanding  he  may  have  permitted  it  to  remain  in  the 
old  trustee,  and  at  the  time  of  his  purchase  passed  it  over  in  silence,  and 
have  taken  no  other  notice  whatever  of  it  since. 

It  is  also  observable,  that  the  observations  of  Lord  Eldon  in  MaundreU  v.  Inference  from 
Mauhdrell,  were  made  without  any  reference  to  the  above  cited  cases  at  law,   ^««»«»**»  ▼• 
and  consequently,  as  it  is  submitted,  without  any  intention  of  considering,   gUiered» 
how  passing  over  the   term  in  silence,   and  taking   neither  declaration  nor 
assignment  or  other  document  respecting  it,  would  affect    the  existence  of 
the  term  under  tlie  ordinary  rules  of  the  common  law  doctrine  of  presumed 
,  surrenders.    The.  learned  author  of  the  same  pamphlet  further  observes,  that 
*<  the  opinion  of  the  Lord  Chancellor  in  MauntlreU  v*  Maundrell,  therefore  is, 
that  an  assignment  of  the  term  is  not  necessary  npon  every  new  purchase," 
and  that  ^*  this  is  a  powerful  authority  against  the  presumption  of  a  surrender, 
on  the  same  gronnd  that  the  term  has  been  left  undisturbed."    The  authority 
of  a  dubioue  dictum  (for  observe,  there  is  no  decision  on  the  subject  in  equity) 
must,  at  all  times,  be  very  weak,  and   in  the  teeth  of  that   abundant  and  | 

imimpeached  series  of  decision  which  the  above-mentioned  oases  exhibit,  it 
nnst  certainly  yield  all  claims  to  power  and  gnnUy ;  and  if  Lord  Eldon's 
observations  can  be  construed  to  denote  any  difference  of  opinion  against 
the  presumption  of  a  surrender,  on  the  mere  gronnd  that  the  term  has  been 
left  undisturbed,  (to  do  which  tliey  roust,  it  is  conceived,  undergo  somo 
violation,  especially  in  reference  (o  the  context,)  the  cases  at  law  shew  plainly 
tJmtfucii  a  permission  of  the  term  to  remain  in  tlie  old  trustee,  (the  purchaser 
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and  to  pay  M.  die  debt  due  on  the  statute,  aft^  such  tone  u 
the  statute  should   be  extended,  and   an  assignment  made 


ATTCND ANT    U  shoold,  it  U  snbmitted,  be    inquired,  is  tiiere  any  pvrpose  of  jostiee  to 

TBRM.  answer  by  winiliilating  or  continuing  the  term  ? 
Ju"l^S^^  In  Doe  ▼.  Seoti,  nbi  anpra,  an  old  outstanding  term  was  set  np  in  ejed- 
extMlence  im  ™^°^  against  the  plaintiflPs  recovery.  It  appeared  that  tiie  term  had  beea 
[  501  ]  created  in  I7i7,  and  iiad  l>een  several  times  assigned  for  securing  differed 
^eed  to  wkkk  sums  of  money,  but  never  to  attend  the  inheritance.  In  1751  it  was  dedaied 
„ri^^        *        in  a  settlement  made  on  the  marriage  of  Lord  O.  the  then  owner  of  Hk 

inlieritance,  that  part  of  his  wife's  fortune  was  appropriated  towards  ptying 
off  the  monies  doe  to  the  mortgagee  who  iield  tliis  term  as  his  secniitjr. 
Since  tiien,  no  mention  had  Iwen  made  of  the  term,  nor  was  there  any  other 
evidence  of  its  existence,  till,  in  a  mortgage  deed  dated  Sd  December,  iWl^ 
to  which  the  owner  of  the  inheritance,  and  the  representatives  of  the  temor, 
were  parties,  (the  deed  reciting  that  the  term  was  sobsistingy)  the  term  «•> 
thereby  assigned  to  other  persons  to  secure  the  mortgage-money  to  Lord  0. 
which  he  had  paid  off  with  his  wife's  fortune.  On  the  part  of  the  plaintiff,  it 
was  contended,  that  as  the  deed  of  1751  stated  an  adequate  sum  to  have  bees 
applied  in  discharging  the  mortgage  then  existing  on  the  property,  and  diere 
being  no  evidence  that  the  term  was  recognised  or  acted  on  from  that  period 
till  180f ,  (the  owner  of  the  inheritance  having  ui  the  mean  time  the  posseasios 
of  the  deeds  respecting  it,)  the  presumption  was,  that  the  term  had  bees 
surrendered  previously  to  the  last  assignment  of  it ;  for  if  before  1801,  as 
ejectment  had  been  brought  on  the  demise  of  Lord  O.  against  any  intruder  os 
his  property,  this  term  could  never  have  been  set  up  in  Iwr  of  his  possesory 
title,  but  any  Judge  would  have  directed  the  jury  to  presume  a  surrender  of 
the  term  as  long  before  satisfied.  Lord  EUenborough,  C.  J.  asked  whether  tbe 
learned  Judge  who  tried  the  cause  in  the  country,  had  lieen  desired  to  leave 
that  presumption  to  the  jury  ?  and  being  answered,  that  Mr.  Baron  llioBp- 
son,  (the  Judge  before  whom  the  cause  was  heard,)  was  of  apinion  at  the  tinit 
that  there  was  no  ground  whatever  for  mailing  such  a  presumption  against  the 
owner  of  the  inheritance,  but  that  he  had  afterwards  expressed  a  doabt  of 
that  dpiiUon:  Lord  EUenborough  continued,  **  There  is  no  purpose  of  joitioe 
to  be  answered  by  presuming  a  surrender  in  this  case,  nor  is  it  for  the  intereit 
of  the  owner  of  the  inlieritance  to  have  such  a  presumption  made.  *  It  mifht 
have  been  bis  intention  to  keep  alive  the  term,  and  to  have  it  assigned  to  s 
trustee  to  attend  the  inheriUnce."  On  the  next  day  Bayley,  J.  said,  tbsthe 
had  seen  Mr.  Baron  Thompson,  who  had  mentioned  to  him,  that  though  he 
had,  after  the  trial,  intimated  a  wish  to  have  the  case  moved  in  court,  yet, 
liaving  since  had  it  under  his  consideration,  he  no  longer  had  any  dooivt 
upon  it :  for  that  though  no  notice  had  been  taken  of  the  term  from  1751  tiU 
180«,  yet  tbe  owner  of  the  inheritance  having  then  joined  with  tbe  represents- 
lives  of  the  termors  in  executing  a  deed,  in  which  it  was  recited  that  the 
term  had  not  been  surrendered,  Mr.  Baron  Thompson  tliought  thai  was  soili* 
cient  to  warrant  him  in  the  opinion  which  he  had  delivered  at  the  trial.  lA^i 
Eiienborongh,  €.  J.  then  said,  that  as  the  Judge  who  tried  the  cause  was 
satisfied,  and  tbe  conrt  had  no  doubt  on  the  subject,  there  was  no  necessity 
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Aereof  by  M.  to  B.    The  statute  was  extended  in  August^ 
1672.    The  plaintiflTs  biQ  was,  that  on  paying  the  debt  on  the 


for  luiy  farther  discassion  of  the  matteri   and  refased  the  mle  for  a  new     attshdant 
trial.  -  T"»"- 

We  now  tarn  to  the  two  recent  and  important  cases  of  D&e  v.  fVrighiy  and  CovenmU  to 
Doe  V.  Hildery  the  latter  of  which  has  given  so  much  dissatisfaction  to  the  pvochif^  deed 
conveyancer.  In  Doe  v.  Wright  ^  t  Bam.  &  Aid.  710,  the  defendant,  on  the  ,^  ntmighTo 
decease  of  the  former  owner  of  the  property  in  qnestioni  entered  into  pos-  keep  term  tUve* 
session  of  the  premises  as  heir  at  law,  but  it  was  clearly  proved  at  the  trial 
that  the  lessor  of  the  plaintiff  was  the  true  heir  at  law  of  the  ancestor,  who 
died  seised  of  the  estate.  The  defendant  then  set  np  a  term  of  one  thousand 
years,  which  was  created  in  1717,  and  in  1735  assigned  for  the  purpose  of 
secoring  an  annuity  to  A.  and  after  that,  to  attend  the  inheritance.  A.  having 
died  in  1741,'  and  the  estate  luuring  remained  nndistorbed  in  the  hands  of 
the  owner  of  the  inheritance  and  her  devisee  from  1735  to  1813,  without 
any  notice  having  been,  in  the  mean  time,  taken  of  the  term,  except  that  in 
1B01,  the  devisee,  in  whose  possession  the  deeds  creating  and  assigning  it 
were  found,  covenanted  to  produce  tiiose  deeds  when  called  for,  the  learned 
Judge  (Park),  at  the  trial,  directed  the  jury  to  presume  a  surrender  of  the  term, 
stating,  first,  that  the  great  object  of  the  assignment  of  the  term  was  to  secure 
an  annuity  of  451.  to  two  persons  who  were  long  ago .  dead ;  and  that  part  of 
the  trust  was  satisfied ;  and  secondly,  that  as  to  attending  the  inheritance,  which 
was  another  object,  the  cireuwuttmce  that  the  deeds  were  not  fownd  in  the  hande  (  SOS*  ] 
</  the  trueteea,  but  in  those  of  the  owner  of  the  inheritance  (Mrs.  Oglethorpe), 
who  had  been  seised  in  fee  of  the  estate  and  had  died  upwards  of  thirty  years 
ago,  at  the  age  of  seventy-nine,  and  from  whom  the  devisee  mnst  have  derived 
possession  of  tiiem,  together  with  the  fact  that  the  beneficial  occupation  of  the 
estate  had  continued  during  all  that  period  unfettered  by  any  such  clog, 
were  sufficient  to  warrant  them  in  presuming,  that  the  term  had  been  sur- 
rendered and  a  re-conveyance  of  the  legal  etete  made  to  the  person  benefi- 
cially intesested.  The  jury  accordingly  found  a  verdict  for  the  plaintiff.  A 
ryle  nisi  for  a  new  trial  having  been  obtained  on  a  former  day,  the  learned 
Author  of  the  above-mentioned  pamphlet,  of  counsel  for  the  defendant, 
argued  in  support  of  the  rule,  that  in  answer  to  the  presumption,  there 
was  the  fact  of  the  term  being  created  in  1717,  and  dealt  with  in  1727, 
of  the  assignment  of  1735,  and  the  deed  of  G.  Sharpe  alluding  to  it  in 
1801,  and  therefore  that  the  learned  Judge  was  not  warranted  in  his  direc- 
tion to  the  jury  on  this  point.  Mr.  Justice  Bayley,  however,  in  delivering 
the  unanimous  opinion  of  the  court,  thought,  that  if  the  learned  Judge  at 
die  trial,  had  used  the  strongest  terms  of  recommendation  and  advice  to 
the  jury,  he  would  have  been  right.  The  annuitant  died  in  1741 ;  and 
Mr.  Justice  Bayley  could  not  see  any  sufficient  reason  for  continuing  the 
terms  from  that  period,  for,  from  the  time  of  the  death  of  the  annuitant, 
the  object  ceased,  and,  in  point  of  fact,  from  1741  till  the  present  time  with 
one  exception  only,  nothing  had  even  been  heard  of  the  term. 

The  principle  upon  which  the  courts  proceed  in  these  cases,  continued  the  Surrender  pre- 

teamed  Judge,  was,  that  they  would  presume  a  surrender  where  it  was  for  '>i>m^9  oHfy 

where  U  ts  for 
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the  interest  of  the  owner  of  the  inheritaDce  that  the  term  should  be  cmi- 
sidered  as  sarrendered,  and  where  an  estate  had  continued  for  so  loof  a 
period  in  the  same  hands,  there  seemed  no  beneficial  purpose  which  cotM 
be  answered  by  the  continaance  of  the  term.  If,  for  instance,  in  1786,  [tiie 
date  of  the  will  of  Mrs.  Oglethorpe,  the  then  owner  of  the  inheritance,]  tius 
term  had  been  considered  as  subsisting,  it  would  have  been  necessary  for 
Mrs.  Oglethorpe  to  have  made  inqniry,  and  to  have  found  out  the  personal 
representative  of  the  trustee  after  a  lapse  of  fifty-one  years,  and,  perhapt, 
at  the  expence  of  a  limited  administration.  The  learned  Judge,  therefore, 
could  see  no  benefit,  bat,  on  the  contrary,  a  great  inconvenience  to  the  owner 
of  tho  inheritance,  from  keeping  the  term  alive.  It  was  true,  that  in  l80f, 
G.  Sharpe  covenanted  for  the  prodaction  of  the  deed  of  1735 ;  he  did  not, 
however,  assign  the  term,  but  only  said,  "  I  find  this  deed  in  my  possessioo, 
and  I  covenant  to  produce  it."  H.  Sharpe  treated  the  term,  therefore,  ai 
subsisting  in  parchment,  but  said  nothing  as  to  whether  it  was  then  sobsistiiig 
in  interest,  or  not.  The  case  of  Doe  v.  Scott  was  very  different  from  tius; 
there  the  term  had  been  dealt  with  as  subsisting,  and  it  would,  besides,  bare 
been  prejudicial  to  the  owner  of  the  inheritance,  if  a  surrender  had  bees 
presumed.  Mr.  Justice  Bayley  tiierefore  thought,  that  the  learned  Jod|e 
(Park)  was  quite  riglit  in  his  directions  to  the  jury  on  this  point. 

At  length  it  became  necessary  to  decide,  that  a  term,  under  certain  cir* 
cumstances,  might  be  presumed  to  be  surrendered  against  a  purchaser  or 
mortgagee,  as  before  it  was  settled,  that  such  a  presumption  might  be  made 
in  his  favor  only.  This  was  adjudged  on  solemn  argument  and  deliberatioa 
by  the  court  of  King's  Bench  in  Doe  v.  Uilder,  2  Bam.  &  Aid.  787.  (1819.) 
The  judgment  of  the  court  in  that  agitated  case,  as  delivered  by  Lord  Cliief 
Justice  Abbott,  contains  a  statement  of  the  facts,  and,  if  it  be  a  case  not 
exactly  satisfactory  to  an  equity  lawyer,  it  is,  at  least,  consistent  with,  aod 
built  upon  the  previous  decisions  of  the  court,  wherein  it  was  determioed, 
and  it  must  be  acknowledged,  that  it  comprises  many  cogent  reasoai  in 
equity  and  justice  to  support  it.  The  importance  of  the  case,  and  the  veiy 
opposite  remarks  of  the  learned  Judge,  will  form  the  best  excuse  (if  any  be 
wanting)  for  the  detailed  extract  which  it  is  considered  requisite  to  insert 
here.  The  court,  after  taking  time  to  consider,  pronounced  judgment  ai 
follows  :— ^ 

"  This  was  an  action  of  ^ectment  tried  before  my  Brother  Park,  at  tie 
last  assizes  for  the  county  of  Sussex.  The  title  of  the  lessor  of  the  plaintif 
was  upon  a  judgment  recovered  in  the  year  1808,  against  Richard  Nevnan 
for  80001,  and  a  writ  of  elegit  and  inquisition  thereupon  in  the  year  1818, 
finding  Richard  Newman  seised  in  fee  of  the  premises  in  question.  It  «** 
further  proved,  that  the  defendant  occupied  the  land  as  a  tenant,  and  had 
declared  that  he  considered  it  to  belong  to  Richard  Newman,  and  bad  de- 
livered to  him  a  notice  of  the  judgment  received  in  June  1818  from  the  lessee 
of  the  plaintifi".  On  the  part  of  the  defendant  it  was  proved,  that  on  tke 
tSd  June,  l76f,  F.  H.  Nay]or  had  conveyed  the  premises  in  questieo  tattrifc* 
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a  decree  agunst  H.  to  pay  or  be  foreclosed  of  redemption. 


to  T.  Carter,  for  a  term  of  1000  years,  by  way  of  mortgage,  for  securing  the  attemdamt 
•am  of  6000L  That  in  the  year  1779  the  mortgage  was  paid  off,  and  deeds  tibm. 
were  then  executed,  wh^jeby  in  effect  the  term  was  assigned  to  W.  Denman^ 
in  trust  for  J.  Newman  (a  purchaser  of  the  premises),  and  to  attend  the  in- 
heritance. That  in  the  month  of  October,  1814,  the  said  R.  Newman,  to 
whom  tbe  premises  had  descended  from  the  purchaser  J.  Newman,  made  a 
sattlemeint  on  his  intended  marriage,  whereby  he  conveyed  the  premises  to 
trustees  and  their  heirs,  to  the  use  of  himself  for  life^  with  remainder  to  his 
intended  wife  for  life,  remainder  to  the  issue  of  the  marriage,  and  reversion 
to  himself  in  fee.  That  in  the  year  1816  the  said  R.  Newman  and  his  wife 
conveyed  their  life  estates  and  his  reversion  in  fee  to  Sarah  Newman  the 
mother  of  Richard,  as  a  security  for  116Si.,  which  appears  to  have  been  money 
due  from  him  to  her.  That  Mrs.  Newman  the  mother  died  in  the  year  1817, 
having  previously  devised  her  interest  to  some  other  relations  [under  whom 
the  defendant  claimed  as  tenant].  That  W«  Denman  to  whom  the  term  had 
been  assigned,  in  trust  to  attend  the  inheritance  as  aforesaid,  died  about 
four  years  ago,  and  that  on  the  19th  March  last  [after  the  commencement  of 
the  ^ectment]  his  son  took  out  administration  to  him,  and  executed  a  deed 
parporting  to  be  an  assignment  of  the  term,  to  a  person  therein  named,  in 
trust  for  a  devisee  of  Mrs.  Newman,  the  mother.  Upon  this  evidence  two 
qi^estions  were  made  at  the  trial;  whether  the  term  might  be  presumed  to 
have  been  surrendered  and  merged  in  the  inheritance ;  and  if  it  might  not, 
then  whether  jt  was  a  trust  within  the  IQth  section  of  the  statute  of  frauds,  so 
as  not  to  stand  in  the  way  of  the  execution  on  the  judgment.**  [As  t6  this, 
tae  post,  vol.  ii.  Chap.  XIV.]  Upon  this  latter  point,  however,  it  was  not 
necessary  for  the  learned  Judges  to  pronounce  any  judgment,  because  they 
were  of  opinion  that  a  surrender  of  the  term  might  lawfully  aod  reason- 
ably be  presumed. 

*^  It  is  obvious,"  continued  the  Lord  Chief  Justice,  '*  that  if  such  a  surrender  Premmtptwit 
had  been  made,  it  would  probably  not  be  in  the  power  of  the  plaintiff  to  pro-  ^'^^  ^gomsi 
dnce  it,  he  being  a  stranger  to  the  particulars  of  the  title  which  his  debtor  had  /aoor^^hu 
in  the  land.    Tbe  principal  ground  of  objection  to  the  presumption  was,  koneUy.' 
that  such  a  presumption  had  i^  no  instance  hitherto  been  made  agaimt  the 
owner  of  the  inheritance,  the   former  instances  being,  as   it  was  said,    all 
.cases  of  presumption  in  faoar  of  such  owner.    But  this  proposition  appears 
to  be  too  extensively  laid  down.    One  of  the  instances  in  which  it  has  been 
said  that  i^  surrender  shall  be  presumed,  is  the  case  of  a  mortgagor  setting  up 
a  teem  against  his  own  mortgagee  ^  and  this  is  said  generally  and  without 
distinction  between  a  mortgagee  in  fee  or^fnr  years.    But  if  such  a  term  be 
set  up  against  a  mortgagee  for  years,  and  a  surrender  presumed,  the  presump* 
lion  is  made  against,  and  not  in  favor  of  the  owner  of  the  inheritance.    It  is 
made  i^gainst  his  interest  at  the   time   of  the  trial,   but  in  favor    of  his 
honesty  at   tlie  time   of  the  mortgage;   for  if  th^e  term    existed    at    the 
time  of  tbe  mortgage,  he  ought  in  honesty  to  have  secured  the  benefit  of 
it  to  the  mortgagee  at  that  time,  and  not  to  have  reserved  it  in  his  own 
j»ower,  as  an  instrument  to  defeat  his  mortgage.    And  upon  the  same  prin- 
ciple on  which  a  surrender  is  presumed  in  the  case  of  mortgagor  and  mort- 
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One  question  was,  whether  the  pldntiffs  should  be  admitted 
to  set  aside  the  extent  on  payment  of  what  was  due  on  the 
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gagee,  it  might  reasonably  be  presamed  in  the  present  case,  tlioiigb  tbe  piin- 
ciple  is  applicable  not  to  tbe  jndgmeot  creditor  but  to  other  penoos. 

'*  One  of  the  general  grounds  of  a  presumption  is,  the  existence  of  aitate 
of  things  which  may  most  reasonably  be  accounted  for,  by  sopposing  tbe 
matter  presumed.  Thus,  the  long  enjoyment  of  a  right  of  way  by  A.  to  hii 
house  or  close,  over  the  land  of  B.,  which  is  a  prejudice  to  the  land,  oty 
most  reasonably  be  accounted  for,'  by  supposing  a  grant  of  such  right  by  die 
owner  of  the  land ;  and  if  such  a  right  appear  to  have  existed  in  ancieot 
times,  a  long  forbearance  to  exercise  it,  which  must  be  inconyeoient  and  pre- 
judicial to  the  owner  of  the  house  or  close,  may  most  reasonably  be  aceooDted 
for  by  supposing  a  release  of  the  right.  In  the  first  class  of  cases,  therefore, 
a  grant  of  the  right,  and,  in  the  latter,  a  release  of  it  is  presumed.  Where  a 
term  of  years  becomes  attendant  upon  the  reycrsion  and  inheritance,  either 
by  operation  of  law,  or  by  special  declaration,  upon  the  extinction  of  die  ob- 
jects for  which  it  was  created,  the  enjoyment  of  tbe  land  by  the  owner  of  tbe 
reversion  thus  become  the  cestui  gice  trust  of  the  term,  may  be  accounted  for 
by  the  union  of  the  two  characters  of  cestui  que  trust  and  inheritor,  and  with- 
out supposing  any  surrender  of  the  term  :  and  iher^ore  in  general  such  enjof 
ment,  though  it  may  be  </  very  long  continuance,  may  possibly  furnish  no  gnni 
to  presume  a  surrender  of  the  term.  But  where  acts  are  done  or  omitted  by 
the  owner  of  the  inheritance,  and  persons  dealing  with  him  as  to  tbe  lasd, 
which  ought  not  ^reasonably  to  be  done  or  omitted  if  the  term  existed  in  the 
hands  of  a  trustee,  and  If  there  do  not  appear  to  be  any  thing  that  should 
prevent  a  surrender  from  having  been  made  in  such  cases,  the  things  done  or 
omitted  may  most  reasonably  be  accounted  for,  by  supposing  a  surrender  of 
the  term ;  and  therefore  a  surrender  may  he  presumed. 

<<  We  think,*'  continued  Lord  C.  J.  Abbott,  "  there  are  such  things  in  the 
present  case.    In  tlie  year  1814,   Richard  Newman  the  debtor,   and  then 
owner  of  the  inheritance,  made  a  settlement  upon  his  intended  marriage,  which 
took  place  immediately.    Upon  such  an  occasion  tbe  title  and  title-deeds  of 
the  husband  would  probably  be  looked  into  by  professional  men,  on  the  part 
of  the  husband  at  least,  if  not  on  part  of  the  wife  also ;  and  notwithstaodiag 
the  assertion  of  one  of  the  learned  gentlemen  [Mr.  Sngden],  who  ar^ed  this 
case  on  the  part  of  the  defendant,  and  by  whom  we  were  informed  that  it  is 
not  usual,  on  such  occasions,  to  take  any  notice  of  an  outstanding  satisfied 
term,  we  cannot  forbear  thinking  tliat  ^uch  a  term  always  ought  to  be,  and 
frequently  is,  in  some  way  noticecL  either  by  the  deed  of  settlement,  or  by 
jome  separate  instrument ;  because  if  it  be  not  noticed,  and  the  termor  be  oot 
called  upon  to  assign  the  term  to  tbe  uses  of  the  settlement,  nor  any  declara- 
tion of  trust  made  of  it  to  those  uses,  it  may  afterwards  be  made  an  instfinneiit 
of  defeating  the  settlement.    The  title-deeds  usually  remain  with  the  bm* 
band ;  and  if  he  be  driven  by  necessity  to  borrow  money,  he  may  meet  withs 
lender  who  has  no  notice  of  the  settlement,  and  may,  by  handing  over  his  deeds, 
and  obtaining  an  assigument  of  tbe  term  to  him,  and  other  conveyances,  p^ 
to  him  a  title  that  must  prevail  both  at  law,  and  in  courts  of  equity,  S{*"^ 
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Statute  without  paying  off  the  0000/.  due  on  the  second  mort- 
gage to  B.  until  the  statute  was  satisfied,  not  according  to 


the  settlement    The  sopposed  practice  of  taking  no  notice  of  outstanding     attbudaiit 

tenns  on   sucli  an    occasion   appears  to   have    been  insisted  apon  before  term. 

Liord  Hardwicke^  in  the  case  of  WUUmgkby  t.  Wilhughby,  as  applied  to 

marriage  settlements  and  purchases.    But  that  very  learned  Judge,  in  giving 

his  judgment  in  that  case,  says  he  bad  inquired  of  a  very  learned  and  eminent 

conveyancer,  and  could  not  find  that  there  had  been  any  such  general  rule. 

If  in  the  present  ca^e  it  had  appeared  tliat  the  deeds  relating  to  tiie  term 

were  delivered  to  the  trustees  of  the  marriage  settlement,  as  one  of  the 

securities   of  the    settlement,  the  cote  would   have  stood  on  «  very  different 

grouxd. 

<<  The  marriage  settlement,  howeveri  is  not  tlie  only  question  on  which  and  SNor(g«^get, 
we  think  it  may  most  reasonably  be  supposed,  that  this  term,  if  existing,  *^,JI|*?Ii  ** 
would  have  been    brought  forward.    It    appears,  that  in   1816,  the  same 
Richard  Newman,  being  then  indebted  to  his  mother,  and  desirous  of  giving 
her  secnrity  for  the  debt,  prevailed  upon  his  wife  to  join  with  him  in  convey* 
ing  to  her  the  interests  they  derived  under  the  settlement.  Upon  this  occasion, 
an  assignment  of  the  term,  or  a  delivery  of  the  deeds  relating  to  it,  would 
undoubtedly  have  been  most  important  acts  in  favor  of  the  mortgagee,  be- 
cause they  would  have  protected  the  mortgagee  against  any  subsequent  use 
of  the  term  to  defeat  her  mortgage.    On  both  these  occasion^,  therefore,  the 
term,  if  existing,  could  not  have  been  wholly  disregarded,   without  either 
want  of  integrity  on  the  part  of  Richard  Newman,  or  want-  of  care  and 
caution  on  the  part  of  the  professional  men  engaged  in  those  transactions ;  and       r  5Q5  l 
it  is  more  reasonable  to  presume  a  prior  surrender  of  the  term,  than  to  pre* 
iume  such  deficiencies.    It  certainly  might  not  unreasonably  be  left  to  a  jury  Assignment 

to  consider  to  what  cause  they  would  attribute  tliese  omissions ;  and  this  was  P^^^,^  J*^^ 

HP  aiMtl  to  fv- 
done  at  the  triaL    It  is  true  that  an  assignment  of  the  term  was  taken  a  few'  ^^  frfimwtp- 

days  before  the  trial  for  the  alleged  benefit  of  the  legatees  of  the  mortgagee,  iio^ 
Mrs.  Mewman,  on  whose  behalf  the  present  case  was  defended.  But  this 
tardy  a.ct  cannot  be  of  any  avail,  and  leads  not  to  any  presumption.  The 
assignment  was  made  by  the  administrator  of  the  person  in  whom  the  term  had 
been  vested ;  and  tlie  administrator  would  probably  be  ignorant  of  any  pre- 
vious surrender  made  by  tlie  intestate.  The  time  for  dealing  with  the  term, 
on  behalf  of  the  mortgagee,  was  the  date  of  the  mortgage. 
"  An  actual  assignment  of  the  term  is  more  regarded  than  its  mere  quiescent  Assigimeni  of 

existence.    It  will  defeat  the  title  to  dower,  which  its  existence  only  will  not,  '^i*"*  ^f^^*  ^* 

siwded  tlmM  its 
according  to  the  case  of  MaundreU  v.  MaundreU^  7  Ves.  576,  and  10  ibid.  ^46,  q^i^gg^ni  exist* 

and  the  cases  there  qited.    These  observations  respecting  the  settlement  and  enee, 

the  mortgage,  receive  additional  force  from  the  consideration  of  their  dates. 

They  were  both  long  subsequent  to  the  judgment,  and  they  are  the  a^ts  of  a 

person  materially  interested  in  protecting  th^  land  from  the  judgment,  and 

excluding  all  questions  on  the  subject  of  priority  or  otherwise  in  the  case  of 

the  settlement,  for  the  sake  of  his  intended  wife,  and  the  issue  that  he  might 

expect  by  her ;  and  in  the  case  of  the  mortgage,  for  the  sake  of  the  mort- 

jagee,  to  whom  he  was  so  nearly  related,  and  who  was  evidently  a  fayored 
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the  justice  of  the  debt   in  equity^  but  according  to  the  ez^ 

ATTBMD1.NT     oredflor.    And  U  mmifi  be  dmned  ihai  on  aetiud  atugnminf  rf  the  termtBtdi 

TBBM*         j^^  ^^^  ^  J^J^y  f.ggpgct9  mere  operative  'agmnet  the  judgment  than  ite  mm 

existence.    In  the  case  of  the  mortgagei  it  would  have  pat  an  end  to  all  quel- 

tion  on  the  statote  of  frauds,  by  making  the  termor  specificaHy  a  (rustee  M 

the  mortgagee  before  execation  issued,  according  to  the  caae  of  Haaf  ▼.  Cda, 

1  Com.  Rep.  S26."    For  these  reasons  the  learned  Judges  of  tiie  Coart  of 

King's  Bench  thought  that  the  verdict  ought  not  to  be  disturbed,  and  that  tte 

rule  must  be  discharged ;  and  it  was  discharged  accordingly. 

CereUery  te  Thus,  notwithstanding  the  rule  that  courts  of  law  cannot  take  cogDimee 

Jhe  ▼.  Htlder,  ^f  ^j^^^  ^^  ^o^^j  Kenyon,  7  T.  R.  46),  tru8«l»  of  attendant  terms  must  bow 

be  considered  as  forming  an  exception  to  that  rule.  In  most  of  the  Instaooef 
cited,  the  courts  of  law  have  evinced  a  disposition  to  depart  from  tbdr 
rigid  rule  of  considering  every  term  to  be  a  term  in  gross.  They  look  iato 
the  intent  and  meaning  of  the  parties ;  take  notice  of  the  ceehd  que  tnd; 
and  examine  the  circumstances  in  reference  to  the  consistency  of  his  estste 
with  the  declared  object  of  the  original  deed.  It  may  indeed  be  thooght 
that  courts  of  law  do  not  in  these  instances  adjudicate  upon  tmats,  but  merely 
take  notice  of  them  for  the  purpose  of  ascertaining  the  true  rights  and  lia- 
bilities of  tlie  parties;  in  short ,  that  they  look  at  tlie  trusts  as  mere  facts,  by  t 
knowledge  of  which  they  are  enabled  to  administer  more  complete  and  nth 
Btantial  justice.  Mr.  Justice  Burrough  has  said,  that  sitting  in  the  Coort  of 
Common  Pleas  he  **  knows  nothing  of  equity  and  good  conscience."  T^ 
question  is,  whether,  in  noticing  the  trusts  of  attendant  terms,  and  deUvering 
a  judgment  on  them  different  from  what  he  would  pronounce  if  he  had  do 
knowledge  of  those  trusts,  he  does  not  in  a  degree  transgress  this  principle  of 
justice  which  he  has  prescribed  himself?  To  shelter  himself  under  the 
above  suggestion  is  a  high  refinement,  and  it  is  to  be  remembered  that  GoaiH 
of  law  not  only  acknowledge  thes6  trusts  when  they  are  stated  by  tho 
parties,  but  will  tliemsclves  determine  when  and  under  what  circomstaiicei 
the  term  became  attendant,  which  it  must  be  admitted  is  a  greater  encroach- 
ment on  the  equitable  jurisdiction  than  simply  allowing  a  case  of  the  legil 
estate  to  be  affected  with  a  knowledge  of  an  acknowledged  tinst* 
Term  net  as*        In  Bartlett  v.  Dawnee,  S  Barn.  &  Cress.  616,  a  still  stronger  disposition  hai 

Signed  on  laei     f^^^  evinced  to  presume  the  surrender  of  a  term  where  any  slight  drcoB- 

onrcnase  pre^  __ 

tamed  earren'     stance  can  be  laid  hold  of  to  induce  that  conclusion.    The  facts  of  this  cue 

^otf,  notwiih'  were  briefly  these  :— 

SSwttafflSr  ^  **'"  ®^^^  years  was  created  in  171  J.  On  a  sale  of  the  manor,  Ac  ia 
ierme  should  1785,  it  was  assigned  to  attend  the  inheritance.  In  1795,  the  manor  and 
litendm  lands  comprised  in  the  term  were  purchased  by  Robert  Ray.   The  conveyaaeo 

to  him  contained  a  general  declaration,  that  all  persons  having  any  terns  ia 
them,  should  hold  them  in  trust  to  attend  the  inheritance,  but  no  particoln 
term  was  specified. 

It  does  not  appear  on  the  case,  how  tlie  estate  passed  from  Robert  Ksy 

to  Rose  his  wife,  but  in  1821,  she  being  then  the  admitted  owner,  appohited 

'  the  plaintiff  steward  of  her  manor  for  the  term  of  his  life ;  and  the  qaestioB 

arose  on  the  validity  of  that  appointment.    She  died  shortly  alter,  having  by 

a  will,  dated  since  the  said  appointment,  devised  the  manor,  &c*  to  Domi* 
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tended  value?    It  was  objected  tbat  llie  defendant  B,  h$A 
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in  fee ;  Downes  appears  to  have  appointed  bis  brotliery  the  defendaBt,  steward     A.miiDA.iiT 

gf  the  said  maoor,  who  held  a  court  and  received  the  fees,  bat  there  was  not 

aoy  evidence  adduced  of  this  latter  appointment.    For  these  fees  of  cout 

the  plaintiff,  as ,  steward  for  the  tern  of  life  ander  the  prior  appointment^ 

brought  the  present  action  for  money  had  and  received,  against  which  the  said 

term  was  set  up  as  a  defence.    The  only  evidence  read  at  the  trial,  besides 

that  relating  to  the  term,  was  a  letter  written  by  Downes  the  devisee,  in  which 

be  admitted  the  testatrix's  right  to  appoint  a  steward,  but  questioned  the  fa«t 

of,  her  having  done  so. 

Abbott,  C.  J.  in  delivering  the  opinion  of  the  conrt  observed,  that  if  the 
outstanding  term  which  the  defendant  set  up  oould  prevail,  it  would  prevail 
to  defeat  the  act  of  the  testatrix  in  making  the  grant  she  made.  The  general 
principle  upon  which  a  presumption  should  be  allowed  his  3Lordship  thought 
was  this,  that  that  which  has  been  done  should  be  presumed  to  be  rightly 
done.  The  same  principle  was  to  be  appHed  to  presumptions  in  the  case  of 
light  or  of  flowing  water.  In  each  of  these  cases  there  must  be  a  long  coqp 
linnance  of  enjoyment  to  warrant  the  presumption.  But  upon  the  question  of 
the  surrender  of  a  term,  the  ease  was  somewhat  different ;  for  with  respect 
to  conveyances  you  could  not  find  in  the  nature  of  things  irepeated  acts ;  it  was 
not  to  be  expected.  And  although  that  were  so,  the  courts  had  in  many  i»- 
stances  for  a  considerable  length  of  tine  decided  that  juries  were  mt  liberty^ 
where  they  find  that  eu^  a  term  as  this  has  been  jet  up,  and  has  done  the 
duty  for  whidi  it  was  originally  created,  to  presume  a  surrender  of  it  In  tfaia 
case  there  was  the  letter  of  Downes/ admitting  that  Mrs.  Ray  had  a  right  to 
appoint ;  whence  it  nught  be  inferred,  as  against  him,  that  tiie  term  did  no4 
exist ;  his  Lordship  therefore  tfaon|^t  tjie  jury  were  justified  in  presumfaig 
this  outstanding  term  to  have  ceased.  There  the  grant  of  the  office,  sopposinf 
•Dch  a  term  to  be  outstanding,  woald  have  been  void  at  law,  which  certaiidjr 
it  was  never  meant  to  be  ;  on  tiie  contrary,  if  the  term*  be  presumed 
merged,  the  grant  of  the  office  would  be  good.  In  that  view,  the  Court  of 
K.  B.  declared  itself  of  opinion,  that  it  was  properly  left  to  the  jury  to  presume 
a  surrender  of  the  term,  to  give  validity  and  effect  to  the  act  of  the  testatrix 
in  making  the  grant  she  did.  For  these  reasons  tiie  court  was  of  opmion 
that  the  verdict  fonnd  for  the  phtntiff  at  the  assises  ought  not  to  be  disturbed, 
and  judgment  was  given  accordingly.    3 Bam.  &  Cress.  616. 

It  is  presumed  tlai  the  same  observatiens  would  not  have  been  nmde  if  the 
defendant  in  this  case  had  been  a  froaA  JUb  purchaser  of  the  office  for  valuable 
oonsidecation  wttlioot  notice  and  the  trustee  had  concurred  In  his  appointment^ 
but  whether  a  court  of  common  law  would  have  taken  cognizance  of  the 
want  of  notice,  or  of  the  adequacy  of  consideration  are  points  not  definitive^ 
settled. .  It  is  presumed  also  (though  it  is  dangerous  to  presume  too  much)  tbat 
although  the  term  for  this  purpose  of  justice,  and  under  these  circumstances 
was  presumed  surrendered,  yet  under  dySetent  drcomstances  and  in  support 
•f  another  act  of  justice,  the  same  term  would  be  treated  as  continunig ;  Is 
short,  that  the  presumption  of  a  term's  surrender  by  a  jury,  dote  not  amount 
la  an  actaal  assignment  and  yicldhig  up  of  the  term,  but  only  a  merger  of  it 
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tiotj  in  his  mortgage  made  after  the  pUuntaflTs  mortgage,  aO 


ATTENDANT     ^^  ^^  honesty  of  that  particnlar  case.    Sappose  Downes,  thedeTiiee  in  the 
TERM.        above  instance^  to  have  acknowledged  a  jadgmenty  then  to  have  made  a  ttoAfik 
sale  of  the  estate  to  A.  B.  who  had  no  notice  of  the  jadgment,  and  who  tookaa 
actual  assignment  of  the  term,  could  the  judgment  creditor  have  inued  kis 
elegit  and  supported  an  ejectment  against  A.  B.  on  the  ground  of  the  abcfe 
verdict,  where,  for  a  particular  purpose,  the  term  was  presumed  surrendered, 
in  the  teeth  of  an  actual  assignment  of  the  term  to  A.  B/s  trustee  ?    It  is  pre- 
sumed not,  but  as  the  doctrine  is  not  yet  carried  thus  far  by  decisioa,  t)ui 
question  must  remain  in  doubt,  or  at  least  unsettled. 
ObeenaiionM  on      ^  ^^^  observations  remain  to  be  made  on  the  above-mentioned  pampUet 
luff  jNoupJUfi.     which  at  the  time  so  forcibly  attracted  the  Intention  of  the  profession.    Eqaitj 

lawyers  must  reprobate  the  introduction  of  equitable  doctrines  into  courts  of 
law.  This  being  premised,  we  are  in  possession  of  nearly  the  whole  total  amomt 
of  objection  to  the  late  case  of  Doe  v.  HUder^  as  summed  up  by  the  learned 
author  of  that  ingenious  pamphlet.    The  dicta  of  the  present  Chancellor  are 
much  relied  on,  to  shew  ku  dissent  from  the  decisions  which  have  been  pro- 
nounced by  the  court  of  King's  Bench  on  this  subject.    But  Lord  Eldon  doei 
not  boldly  and  decisively  declare,  that  he  would  consider  a  term  snbsisUng^ 
which  the  Judges  on  bis  right  hand  would  presume  surrendered.    In  equity 
'there  is  no  settled  daia  on  the  subject;  in  fact,  nothing  but  doubts  and  (whit 
the  editor  conceives  to  be,  when   attentively  investigate'd)  '  onwarraatable 
inferences  from  Lord  HardwiclLe's  observations  in  WUhughby  v.  WUItmgkhf, 
which  Lord  Hardwicke  himself  would  never  have  sanctioned.    And  it  is  f ery 
remarkable,   that  the  learned  author  of  the  pamphlet  under  consaderatioa 
should    place    so    much  stress    on    the  very  observations   of  Lord  Hard- 
wicke, which  by  his  own  shewing,  in  his  excellent  Treat  on  Vend,  ft  Pur. 
p.  368,  5th  edit,  are  never  reUed  on  in  praetice*    To  the  quotation  from  Lord 
Hardwieke's  judgment  in  WiUaughby  v.  Witiemghhy,  as  expressed  in  the  wordi 
of  the  firstly  cited  case  in  this  section  of  tlie  note,  the  learned  gentleman  addi, 
(Sugd.  Vend.  &  Purch.  S68,  5tb  edit.)  ^<  This  however  is  never  relied  on  ia 
[  506  ]      practice."    It  may  then  be  asked,  why  so  strenuously  propose  it  in  theory,  ai 
the  basis  of  an  argument,  against  an  unanimous  decision  of  the  four  Jodges 
of  the  Court  of  King's  Bench  ? 
Offeedon  from      The  rule  at  law,  it  may  be  said,  interferes  with  the  equitable  doctrines  of 
rule  ai  law  m-  notice  and  priority,  so  that  if  a  mortgagee  without  notice  of  previous  jodg- 
rulee  ta  eauity  ^^^^^  <ui^  incumbrances,  were  to  procure  an  assignment  of  an  outstanding 
OMSwered*  satisfied  term,  which  had  been  once  assigned  to  attend  the  inheritance,  be 

is  afterwards  to  be  told  that  the  term  which  he  has  thus  acquired  with  to 
much  caution  and  diligence,  will,  in  a  court  of  law,  be  presumed  to  hive 
been  surrendered;  and  therefore  that  in  the  end  it  will  prove  perfectly 
useless  to  him :  and  hence  it  may  be  said  a  mortgagee  or  purchaser  can  never 
know  when  he  is  safe.  But  it  should  be  remembered,  that  the  rule  in 
equity  as  to  priority  is,  that  he  who  has  the  legal  estate,  which  is  avaibUs 
at  law,  has  the  preferable  title ;  and  therefore  it  behoves  a  purchaser  or 
mortgagee,  before  he  takes  an  assignment  of  a  term,  to  ascertain  whether 
it  comprises  such  a  legal- estate  as  will  support  an  ejectment  at  law>  uid  is 
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the  knds  mortgieiged  before  to  the  plaintiffs^  but  only  part 

a  term  in  no  way  liable  to  l>e  impeached  or  affected  by  the  above  doctrine      ATTimDANT 

TERM 

of  presumed  snrrenden.  Stating  the  equitable  rale  at  this,  the  rale  at  law^ 
so  far  as  it  has  gone,  may  now  be  considered  as  eiLhibiting  a  clear  and  certain 
poituUitum  for  ascertaining  the  cases  wherein  surrenders  may  be  presnmed, 
which  in  general  terms  may  be  described  thns  :— The  court  will  presume  a 
surrender  of  the  term,  if  there  ai*e  any  circumstances  affording  inference,  that 
the  parties  on  former  changes  of  the  property,  considered  the  term  as 
merged  and  extinct ;  and  their  not  taking  an  actual  assignment  of  it,  or  a 
declaration  from  the  tnistee,  at  a  time  when  there  is  every  reason  to  sup- 
pose they  had  the  means  of  malting  themselves  acquainted  with  the  creation 
and  subsequent  'assignments  of  the  term,  wiU  furnish  good  evidence  to 
presume  their  abandonment  of  all  benefit  to  be  derived  from  it;  and  of  a 
consequence,  since  the  term  can  be  serviceable  to  no  other  persons^  their 
consideration  that  the  term  is  extinguished  and  gone. 

There  must  be  somethmg  to  keep  alive  the  term  from  time  to  time.    A    Whai  ctrncm- 
recital  that  the  term  is  existing,  in  a  deed  which  is  executed  by  the  tms-  JJJ!!J^^J2wk]wi 
tee ;  the  mention  of  the  term  in  a  special  case,  or  in  a  special  verdict  as  ^  smrendtr* 
m  bar  to  recovery ;  a  declaration  by  the  trustee  that  he  stands  possessed  of  the 
term  in  trust  fbr  a  new  purchaser  or  mortgagee ;  and  an  actual  assignment    , 
of  the  term  in  trust  for  the  purchaser  or  mortgagee  on  every  substantial 
change  of  ownership,  are  among  the  circumstances  which  it  has  been  held 
will  be  sufficient  to  prevent  the  presumption  of  a  surrender ;  but  the  mere 
mention  of  the  deeds  creating  and  assigning  the  term,  and  a  declaration  by 
the  parties  without  the  concurrence  of  the  trustee  that  all  terms  shall  beheld 
in  trust  for  the  purchaser  or  mortgagee,  will  not,  it  seems,  be  enough  to  rebut 
the  presumption  that  the  term  has  been  surrendered.    And  here  it  may  be 
asked,  (with  these  propositions  in  view)— Is  it  difficult  to  say  in  what  cases 
terms  for  y^ears  may  be  presumed  to  be  surrendered,  or  in  what  cases  terms 
for  years  may  be  relied  on  ?    Is  there  that  confusion  in  the  doctrme— that 
removal  of  the  ancient  land -marks  of  real  property— that  discrepancy  be- 
tween the  old  and  modern  doctrine  of  the  court,  as  is  stated  or  hinted  at  in 
the  al>ove-mentioned  pamphlet  ?  or  is  there  any  reason  for  charging  the  court 
of  King's  Bench  with  proceeding  on  an  arbitrary  rule,  as  imputed  by  another 
ingenious  pamphlet;    see  "An  inquiry  whether  attendant  trust  terms  are 
liable  to  the  execution  of  a  judgment  creditor,  by  Robert  Gream  Hall,  Esq." 
p.  36  ?    Is  there  any  discordancy  between  the  judgment  in  Doe  v.  Hilder  and 
the  judgments  and  opinions  of  the  learned  common  law  Judges  in  the  ten 
preceding  cases  on  this  head  of  law  ?     Can  observations  be  well  founded, 
which  on  a  review  of  these  ten  previous  decisions  terminate  in  doubts,  whether 
a  surrender  ought  to  have  been  presumed  in  Doe  v.  Hilder  ?    And  when  it  is 
said,   "  there  was  no  circumstance  [in  that  case]  which  pointedly  called  for 
an  assignment  of  the  term  before  the  period  when  one  was  made,"  it  may 
be  further  asked,  (conceding  the  point  for  argument's  sake,  that  no  assignment 
was  necessary  on  the  descents  and  marriage,)  was  not  an  assignment  absolutely 
requisite  on  the  .mortgage  to  Mrs.  Newman  in  1816  ?    And  the  language  of 
the  court  highly  favors  the  supposition,  that  if  an  administration  had  been 
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thereof  and  that  the  statute  covered  die  whcde ;  and  diit,  it 


'  ATTBMDAXT    then  taken  ont,  and  the  term  at  that  time  actually  assigsedy  being  in  hd 

"^^        nearly  four  years  before  the  commencement  of  the  ejectment,  instead  of 

nearly  a  year  after  it  (a  circumstance  much  relied  on  by  the  conrt),  no  pre- 

smnption  that  the  term  was  surrendered  would  have  arisen.    It  is  imposiibls 

to  anticipate  the  judgment  of  the  court  in  such  case;  but  every  probalMlily 

concurs  to  warrant  the  supposition,  that  such  would  be  its  determination. 

Cam  9bue  Doe      Indeed,  the  learned  author  of  the  pamphlet  so  often  alluded  to  has  stated  a 

yr^mid^^where  «  fourth  edition,  that  since  the  report  of  Do€  ▼.  BUder^  an  ejectment  ms 

rmi  dedanSom    ^^^1^^  *t  ^^  asdces  for  Sussex,  by  other  claimants,  against  Putland,  wto 

rf  tnutf  wUk    recovered  in  the  former  ejectment,  and  that  upon  proof  o£  a  mortgage  in  fcs 

kTuked^^^  to  one  Thomas  Markwick,  in  1814,  by  Richard  Newman,  the  son,  who  iftef- 

enough  to  /keep  wards  made  the  marriage  settlement,  (which  mortgage  contained  a  geneitl 

term  aftee.         declaration  of  trust  of  all  terms  of  years  for  the  mortgagee,  but  without  soy 

specific  allusion  to  the  term  in  question,  except  what  arose  from  the  neatioa 

of  the  deed  creating  it,  in  a  schedule  to  such  mortgage,)  the  term  was  decided 

>  to  be  subsisting,  and  not  surrendered,  as  presumed  on  the  former  triaL    Now 

though  it  is  conceived  that  this  general  declaration  and  allusion  to  the  tern  hj 
schedule,  would  not,  in  consistency  with  the  eleven  previous  decisions  of  the 
Court  of  King's  Bench,  be  enough  to  warrant  the  determination  which  is 
stated  to  have  ensued,  yet  it  shews  sufficiently,  that  if  in  Doe  v.  Hilder  tliere 
had  been  an  actual  assignment  of  the  term  four  years  previously  to  the  com- 
mencement of  the  action  of  ejectment,  tlie  term  would  not  have  been  presnmed 
surrendered. 
Tftdl  Imp  put'  in  tbecase  at  the  Assizes  it  is  obvious  that  the  court  and  parties  proceeded 
^^*  on  the  same  general  idea,  that  some  recent  recognition  of  the  term  was  Deccs- 

■ary  to  continue  its  existence,  for  otherwise  why  should  the  mortgage  (which 
it  is  presumed  was  satisfied)  have  been  adduced,  but  merely  to  shew  that  the 
parties  in  1814,  considered  the  term  as  subsisting  ?  The  mere  general  deds- 
ration  and  schedule  were,  it  is  conceived,  insufficient  for  that  purpose,  or  sop- 
posing  them  sufficient,  then  the  mortgagee  knew  that  tiie  legal  estate  was  ont- 
standing,  and  yet  run  into  danger  with  full  warning  of  the  consequeaces; 
conduct  which,  in  common  fiumess,  ought  not  to  be  attributed  to  him.  Agaio, 
can  it  be  supposed  that  the  mortgagee  would  have  advanced  his  money  if  ^ 
were  aware  that  there  was  any  probability  of  losing  it,  which  must  have  been 
the  case  if  the  term  be  considered  as  subsisting  and  outstanding  when  the 
money  was  advanced.  The  truth  is,  that  having  tiie  deeds  creating  and  assigs- 
ing  the  term  (the  best  evidence  of  a  surrender  next  to  an  actual  assignment), 
he  in  reality  considered  the  term  as  presenting  no  hostile  appearance,  which 
he  could  no  otherwise  do  than  by  considering  it  as  merged  ?  but  out  of  caotioa 
a  general  declaration  is  added ;  and  the  deeds  creating  and  assigning  the  term^ 
must  of  necessity  be  mentioned  in  the  schedule,  and  therefore  no  genersl  afls- 
slon  to  them  can  of  Itself  afibrd  any  indication  of  intention,  that  the  term  wat 
Specifically  singled  out  as  an  exbting  interest  or  estate  in  the  premisei.  i' 
has  been  more  than  once  determined,  that  neitiier  a  general  schedule  of  deeds, 
nor  a  dedaration  of  trust  to  which  the  trustee  is  not  a  party,  will  sepsratefy 
ba  sufficient  to  raise  the  presumption  that  the  term  was  subaistiag,  sad  thetf 
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though  ilie  defendant  B.  ndght,  by  1^  pnichase  of  the  statnte. 


eonMiied  dfetft  tevit,  if  ii  coiieteit«d',  be  «<|aa]lyimpofMt.    An  inportaat,    attshdart 
tlicnigk  nidDteitdcd  coAceMioe  li  yidded  by  tbete  new  fads  ;-•'  tbrm* 

Thh  prodafetion  of  Additioiml  drctimstaiietfs  raiSM  the  preiimiptfon  that  fbfl  Argvmnt  y- 
e^rcMnitXDCes  bef(»^e  addoeed,  were  not  eoiiBldel«d  aiiffidenf .    Tfae^  parties  in  ^1^1^^^^      ^ 
the  aMlxe-canae  excoiplif^  thiti  potitieii.    They  pfodvee  the  ndrtga^  of  1914,  Doe  y.  BUdir» 
and  obtain  a  TerdSet  on  the  nerits  of  a  eUnee  fonnd  in  that  deed.    WitMmt 
that  claiue  the  case  would  have  exactly  reionibled  the  previoiis  ease  of  Dee  r. 
HUder^  where  a  different  Terdiet  for  the  want  of  a  similar,  or  rather  a  eCrouger 
<?laa«e,  was  recorded.    The  clause  therefore  in  the  deed  of  1814,  is  UgUy  es- 
aential  to  the  question  of  law.    In  fact,  the  pofait  ef  law  tarns  entirely  apon 
it.    And  the  learned  anther  of  the  pamphlet  under  consideration,  erinces  a 
similar  conception  of  the  fanportanee  ef  the  additional  ciretimstances  (tfaongh 
ft»r  »  different  end)  by  bringmg  Ihem  forward  in  the  fonrth  edition  of  hit 
pamphlet.    If,  then,  H  be  admitted  that  these  new  fhcti  are  material  to  the 
point  of  law,  it  follows  that  a  suspicion  of  the  correctness  of  that  law,  without 
those  additional  facto,  malt  be  ill  founded  and  misplaced. 

Then,  it  is  said,  the  presumption  in  Doe  ▼.  HUder  has  let  in  the  judgment      [  508  1 
etedttor  on  the  estates  provided  for  the  wffe  and  children  by  the  nmrrfiage  settle^  NeceesUy  qfu* 
ment.    It  is  true,  it  has,  and  the  only  way  to  have  prevented  thai  would  have  JJfJJUJf^  ^^ 
been  to  have  taken  an  assignment  of  the  attendant' term  at  the  time  the  mar*  ric^s  fraasoo- 
rtage  took  phce,  which  shews  that  an  actual  aisigntoent  of  the  term  was  '^^"** 
necessary  to  shelter  the  uses  and  estates  limited  from  the  settlement  from  latent 
iMcnmbfances ;  and  though  it  may  not  be  a  common  case  to  assign  attendant 
terms  on  such  occasions,  yet  there  is  no  well-founded  reason  for  the  o'mission  t 
and  MIT  every  prudent  practitioner  will  remember  to  call  for  an  assignment  of 
all  outstanding  attendant  terms  on  marriage  transactions,  and  will  either  com- 
bine  that  assignment  in>the  marriage  settlement,  or  effect  it  by  a  separate  in- 
tftrument.    And  it  is  worthy  of  remark,  that  thongh  of  late  years  it  may  not 
have  been  the  practice  on  marriage  settiemento,  to  re«assign  attendant  tentas  to 
new  trustees,  yet  two  instances  of  such  assignments  are  preserved  tyy  Mr.  New- 
man, In  the  second  volume  of  his  Conveyancer,  (8vo  edition)  ps.  594  and  40T, 
the  first,  *<  an  assignment  by  indorsement  of  a  term  to  attend  the  uses  of  a 
marriage  settlement,*'  drawn  by  Mr.  Morgan,  and  the  second,  an  **  assign- 
ment of  a  terra  by  a  separate  deed  in  trust  to  attend  the  uses  of  a  marriage 
ietUement,**  drawn  by  Mr.  Horsman ;  and  such  a  declaration  'of  trust  to  wait 
on  the  uses  of  a  settlement  is  a  common  form  to  be  found  in  most  manuscript 
collections  of  precedents. 

Strictly  speaking,  every  term  at  Ikw  is  a  term  in  gross.    The  attendam^  is  S^^'^^^^ljf 
In  equity,  and  coorto  of  law  ought  not,  neither  do  they  to  the  full  extent  of  ^^  ^  ^,^  ^ 
the  vrords,  look  into  or  regulate  the  mode  and  manner  of  that  attendaney.  law  oad  e^Hf 
There  must  then  be  a  subsisting  term  at  Uw  beibre  a  court  of  equity  can  ?*  ^I***^^**^ 
clothe  it  with  a  trust ;  there  must  be  the  basis  of  an  unimpeachable  legal  estate 
before  the  superstructure  of  a  trust  can  be  erected  on  it.    It  ii  therefore  a  / 
preliminary  inquiry  to  ascertain  at  law  whether  the  term  be  existing.  If,  ffieo, 
we  And  that  A.  purchased  the  estate  twenty  years  ago,  has  been  hi  possession 
ever  since,  has  the  custody  of  the  deeds  creating  and  assigning  the  term  to  a 
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therein.    But  the  ChanceDor  was  strongly  against  die  plain. 


ATTBiiDAMT        BoUmm  Ex  parte^  Sng.  V.  &  P.  4«8,  the  case  wai  tliis  i— 

TBRM.  ^755,  '     Baker         ^Mortgage  by  demise  for  500 years  ibrsecoring 

to  >     SOOL  and  estate  absalate,  by  non-paymeDt  at 

Marsh*       )     the  day. 

1749.  The  term  incidently  mentioned  in  a  deed  of  this  date. 

1750.  Indorsement  on  the  mortgage  deed,  whereby  the  money  was  ad^nsw- 

ledgcd  to  have  been  received. 
1784.    Sale  of  the  property,  no  notice  of  the  term. 
1791.    Sale  of  the  property,  no  notice  of  the  term. 
179je.    Sale  of  the  property,  no*  notice  of  the  term. 

Tlie  Vice-Chancellor  was  of  opinion  that  a  surrender  of  the  term  wii  to 
be  presumed  against^  the  opinion  of  the  Master  to  whom  the  caase  stood 
referred,  and  who  required  the  representative  of  the  mortgagee  to  he 
found. 

Emery  v.  drocoek,  6  Madd.  54.  In  this  case  tlie  question  was,  whetlier  oi 
a  reference  as  to  title,  a  term  for  raising  portions  created  by  a  settleneot  of 
1711,  ought  not  to  have  been  presumed  surrendered.  A  cesser  of  the  tern 
was  provided  for  in  the  event  of  the  trusts  never  arising,  but  not  in  the  erest 
of  their  arisuig  and  being  satisfied.  There  were  several  dan^ters,  but  ao  evi- 
dence that  the  portions  were  satisfied.  In  1744,  a  recovery  was  saffered, 
and  one  of  the  settlors  covenanted  that  the  estate  was  free  from  iacsih 
brances,  but  no  disposition  or  assignment  appeared  to  have  been  made  of 
the  term  at  any  time.  The  purchaser's  counsel  contended,  that  an  incase 
brancer  might  get  in  tliis  term  and  use  it  prejudicially,  as  in  Doe  t.  Stttty 
2  East,  478. 

The  Vicc-Chancelior :— <<  Hiere  is  no  evidence  of  the  portions  paid ;  bot  tk 

parties  entitled  attained  their  ages  of  twenty-one  about  sixty  years  since,  and 

are  all  dead;  and  it  appears  by  the  abstract,  that  the  family  has  long  dealt 

with  the  estate  as  if  there  wore  no  term  and  no  portion  dne.  '  A  Coort  of 

Equity  will  not  compel  the  acceptance  of  a  title  where  there  is  reasooaUe 

doubt  iu  law  or  in  fact.    In  law,  strictly  speaking,  there  Is  no  doubt;  bot, 

practically,  there  is  often  a  doubt  as  to  the  application  of  settled  principle*' 

In  matter  of  fact  there  is  doubt,  where  the  testimony  is  direct;  becaoseit 

may  be  given  ttialU  fide ;  or  if  bonA  fide^  by  mistake :  there  is  still  more  doobt 

where  matter  rests  in  presumption,  for  all  presumptions  may  be  answered,  b 

assuming  the  jurisdiction  of  a  specific  performance,   Courts  of  Eqsily*'* 

compelled  to  grapple  with  these  difficulties ;  and  the  only  mle  that  tiiey  ctf 

adopt  in  cases  of  presumption  like  tlie  present  seems  to'  be,  that  if  the  case  be 

such,  tliat  sitting  before  a  jury,  it  would  be  the  duty  of  a  judge  to  gifc  a  dear 

direction  in  favor  of  the  fact ;  then  it  is  to  be  considered  as  without  reasoosbie 

doubt;  but  if  it  would  be  the  duty  of  a  judge  to  leave  it  to  the  jury  to  pi*- 

noanee  npon  the  effect  of  the  evidence,  then  it  is  to  be  considered  as  too 

doubtful  to  conclude  a  purchaser.    There  is  here,  first,  a  dear  presnopb^ 

""  that  the  purpose  is  satisfied :  next,  there  is  presumption  that  the  neoO^T 

term  was  surrendered,  becanse  it  is  not  subsequently  noticed  ia  tiie  traBsa^ 
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tiflb  on  ttiis  point,  and  a  question  of  fact  arising,  the  case 
went  off  upon  propositions. 


ti«ii  of  the  family :  and,  lastly,  there  is  the  absence  of  all  evidence  that  this    ATTBHDAMt 
teim  waa  ever  applied  to  any  new  purpose.    In  this  case,  I  should  consider  it        term* 
my  dnty  to  give  a  clear  direction  to  the  jury,  that  they  were  bound  to  find  the 
term  surrendered;  and,  I  must  therefore  hold  that  there  is  no  sufficient  doubt 
to  entitle  the  purchaser  to  be  relieved  from  his  contract***    6  Madd.  58. 

C«oJk«  V.  SoUtm^  1824,  I  Sim.  &  Stu.  154.    The  following  abstract  will  best 
exphun  the  facts  of  this  case :— 

1733.  «         Cooke  ^ 

to  >  Mortgage  in  f(^.  . 

A.  B.  > 

1794.    Will  of  Cooke.    Devise  of  equity  of  redemption  to  Child  and  Lock- 
wood,  in  trust  to  pay  the  rents  to  his  wife  for  life,  and  after  her  .de- 
cease, in  trust  to  pay  the  rents  to  his  son  John  Cooke,  and  permit 
him,  his  heirs,  esecntors,  administrators,  and  assigns,  to  hold  and 
eiyoy  the  premises. 
[ATsIf ,  It  is  considered  that  John  Cooke  took  the  legal  estate  in  fee 
'  under  this  will,  and  that  the  estate  of  the  trustees  was  confined 
to  the  life  of  the  wife.] 

1736.  A.  B.  the  mortgagee  ^ 

to  ?  Reconveyance  on  payment  of  mortgage-money. 

Child  &  Lockwood.  > 

1741.    Death  of  Child. 

1745.      Lockwood  and  '\ 

testator's  wife  f  Mortgage  in  fee  for  raishig  3001.  for  purposes 

to  i     of  the  will. 

Johnson.  .  J  " 

1791.       Cooke  the  son        ^Mortgage  by  demise   for  securing   8500«.  no 

^  1   notice  of  legal  estate  outstanding  in  Johnson. 

Watson.      •     3  , 

1815.  Cooke  1  ^ 

to  ^     ^  Grant  of  annuity,  no  notice  of  Johnson.  ^ 

.      aay.  3 

1818.     Lockwood's  heir     ) 

to  >  Reconveyance. 

Cooke.  ) 

1820.  Cooke  ^ 

to  V  Contract  for  purchase. 

Soltan.  3 

Unde^  these  circumstances,  Soltan  required  a  reconveyance  from  the  heir 
at  law  of  Johnson.  Cooke  objected  that  Lockwood  had  no  power  to  make 
the  conveyance  to  Johnson,  except  foi^  the  life  of  the  testator's  widow,  and 
thflit  her  interest  having  long  since  ceased,  Johnson's  estate  was  gone.    He  also 

YY2 
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ATTENDANT  ^^9  that  searck  had  been  instiftited'lit  Doctors' ComaMWf  for  tbewfllaral* 
TERM.  ministration  of  Johnsooi  and  that  he  had  alio  endeavoured  to  fiad  oat  his  beir, 
but  without  snccess;— That  in  an  old  abstract  made  in  I791f  (upon  die  treaty 
for  the  loan  of  the  S5001)  there  was  the  following  note,  **  N.  B.  This  9001  and 
lUf  interest  has  been  paid  off  near  forty  years,  if  not  more,  and  the  preaeat 
Mr.  Cooke  in  quiet  possession  ever  since  he  attained  twenty -one.**  It  wai 
also  stated  that  the  Conveyancer  before  whom  the  abstract  was  laid,  wrote  tie 
following  opinion  on  the  title :— ^'  Althongh  it  does  not  appear  that  either  ^ 
mortgagee  reconveyed  the  real  estate  to  Mn  Cooke,  or  that  the  sarviTti^ 
trustee  in  his  father's  will  conveyed  the  equity  of  redemption  to  him,  yet,  frai 
the  assertion  at  the  foot  of  the  abstract,  (to  which,  from  my  own  penonal 
knowledge,  the  greatest  credit  is  dne,)  and  as  a  possessory  action  (nnless  imder 
▼ery  particular  circumstances  indeed)  cannot  be  brought  after  thi^  bpie  d 
time,  I  do  not  think  a  mortgagee  will  mn  any  risk  ha  accepting  this  title." 

The  plaintiff  also  contended,  that  as  no  administration  could  be  foond,  it 
proved  clearly  that  the  mortgbge  moxey  had  been  satisfied ;  for  if  not,  sane 
person  would  have  been  indnced  to  administer  to  the  mortgagee  hrfbepm- 
pose  of  recovering  it.  That  if,  under  the  circumstanoeB  of  this  case,  the  title 
was  not  good,  it  was  impossible  to  conceiTe  how  It  could  ev«r  be  made  good. 
The  personal  representative  of  the  mortgagee  could  aot  elain  the  money,  nor 
the  heir  the  estate.  If  an  action  were  bvooght  by  the  heir  at  law  of  the  mort- 
gagee, to  recover  this  estate,  there  was  no  judge  who  would  not  direct  a  jviy 
to  presume  a  reconveyance  of  the  legal  estate.  If  the  mortgagee  died  witiwit 
an  heir,  no  jury  would  presume  an  escheat  after  a  possession  of  seventy  yesn. 

For  the  defendant  it  was  urged,  that  in  the  case  of  mortgagor  and  moit^ 
gagee  there  is  not  any  time  in  which  the  possession  becomes  adverse;  foritii 
the  practice  for  the  mortgagor  to  remain  in  possession.  A  long  possession,  ii 
order  to  be  a  ground  for  presuming  a  reconveyance^  must  be  adverse.  Feuntk 
v.  Reedy  1  Meriv.  114.  If  a  mesne  incnmbraneer  were  to  get  a  conveysace 
of  the  legal  estate,  it  would  be  no  objection  to  his  availing  himself  of  it,  that 
the  mortgage  money  had  been  paid.  This  Is  the  case  of  trustees  of  the  eqaity 
of  redemption,  who,  having  paid  off  the  mortgage  money,  create  aoodMr 
mortgage  in  fee  for  the  purpose  bf  enabling  themselyes  to  pe^m  the  tnsts 
of  the  will.  That  objection,  therefore,  would  not  hold.  How  did  the  pbiotiff 
prove  that  there  was  not  a  counterpart  of  the  mortgage  deed?  If  there  men, 
and  it  was  executed  by  all  tiie  parties,  there  was  an  end  of  the  qoestifla. 
There  were  no  intermediate  deeds  executed  from  1745  to  i79l';  so  that  no  aid 
could  be  derived  from  that  circumstance.  There  was  no  indorsement  on  (he 
deed  of  payment  of  either  principal  or  interest. 

The  Vice-Chancellor.— <<  I  adhere  to  the  principles  oi  Emery  ▼.  Grec^dt.  No 
reconveyance  could  ever  be  presumed  without  the  actual  production  of  die 
deed,  unless  it  could  be  properly  presumed  in  this  case."    ft  Sim.  H  Sto.  169> 

General  rules        To  condode  this  section  of  the  note  with  some  concise  practical  dednctioss, 

for  determining  ^g  far  indeed  as  those  deductions  can  be  made  in  the  present  state  of  the 

fchen  a  term 

mtttf  bepresum*  ^^octrine,  it  may  be  stated, 

ed  to  be  oar-         1st  That  the  Court  of  King's  Bench  has  uniformly  evinced  a  ditpodliv 

rendered,  ^  presume  a  surrender  of  the  term,  wh^n  it  is  set  up  as  a  defence  iaoj**' 

nient.  id*  W 
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Sd.  That  whether  the  presamption  be  in  favor  of,  or  io  opposition  to  the    attbwdaiit 
real  owner,  it  will  not  make  any  differencei  if  the  circomstances  are  sufficient         term* 
to  warrant  the  presumption. 

3d.  That  the  presumption  will  arise,  if  on  a  change  of  property,  (except 
perhaps  in  the  inotanoes  of  a  descent  or  devke),  wherein  the  title  is  or  ofight 
to  be  hivettigated,  the  terv  be  passed  over  in  stlenee,  when  the  parties  had 
every  means  of  knowinf  tliat  ti»e  term  was  existing*  Tbe  title  is  or  otight  le 
be  inveatigated  on  sales  <nd  mortgages,  bnt  whether  it  ahoald  be  kntealigaled 
pending  a  treaty  of  marriage,  baa  not  yet  been  decided  in  express  terms,  Ne 
particular  time  is  necessary  in  er  beyond  which  such  changes  of  preperty  art 
to  take  place. 

4tb.  That  a  dedaration  by  the  trustee ;  a  recital  that  the  term  is  subsisting 
in  a  deed  executed  by  the  trustee ;  a  special  ver^tct  or  a  special  case  reciting 
tile  term  as  an  existing  estate ;  and  an  actual  assignment  of  tiie  term,  wUI, 
singly,  be  sufficient  to  prevent  the  presumption* 

5th.  That  the  mere  mention  of  the  deeds  in  a  covenant  to  produce  deeds,  or 
a  general  declaration,  not  signed  by  the  trustee,  will  not  be  enough  to  con- 
tiDue  the  term.  But  the  case  stated  by  Mr.  Sugden,  as  havipg  been  determined 
at  the  assises,  it  must  be  recollected  is  contra,  see  ante,  p.  507.— And, 

6th.  That  whether  the  term  has  been  assigned  to  attend  the  inheritance  or 
not,  appears  now  to  be  of  little  consequence ;  but  the  term  must  be  satisfied, 
otherwise  no  presumption  will  arise*  And  the  court  will  in  no  instance  pre« 
same  the  satisfaction  of  a  mortgage,  (that  is,  that  the  money  has  been  paid,) 
in  less  time  tban  twenty  years. 

Thus,  in  Doe  v.  Cahertf  5  Taunt.  170,  a  mortgage  term  eighteen  years  old.  Mortgage  not 
was  set  up  as  a  defence  to  an  ejectment.  The  counsel  for  the  plaintiff  urged,  ^JjJ^S'fcss  than 
that  as  there  was  no  proof,  that  any  interest  had  been  paid  of  late  years  on  "twenty  years* 
the  mortgage,  it  might  be  presun\ed  to  be  surrendered ;  and  Graham,  B.  at  the 
trial  in  the  country,  being  of  that  opinion,  the  jury  found  a  verdict  for  the 
plaintiff.  Mansfield,  C.  J*  however  thought  there  was  no  circumstapce  to 
lead  to  the  supposition  that  the  deed  was  surrendered,  except  the  eighteen 
years*  time ;  and  observed,  that  if  the  deed  had  been  assigned  or  surrendered, 
the  instrument  whereby  it  had  been  assigned  or  surrendered  ought  to  have 
been  in  the  possession  of  the  plaintiff.  No  reason  was  assigned  to  account 
why  it  was  not  there.  The  question  was,  therefore,  whether  from  the  drcnm- 
stance  of  the  eighteen  years  only,  a  surrender  could  be  presumed.  Sir  James 
Mansfield  had  never  known  any  case,  in  which  a  shorter  time  than  twenty  years 
had  been  held  sufficient  to  ground  a  presumption  of  the  surrender,  and  that 
was  often  too  short  a  time,  for  in  many  instances  receipts  and  documents  might 
be  lost ;  but  it  was  enough  to  say,  that  twenty  years  vras  the  time  prescribed 
by  act  of  pai'liament,  as  a  bar  to  an  ejectment,  by  analogy  to  which  the  doc- 
trine  of  presumption  had  gone ;  and  a  presumption  might  as  well  be  raised  by 
five  years  in  assumpsit,  or  three  years  in  trespass,  as  by  eighteen  years  in 
ejectment.— As  to  this,  see  ante,  399,  in  notis,  ' 

V.  It  is  a  prudent  rule  with  conveyancers  to  recommend,  that  nearly  all   Wken  aseign' 
terms  for  years,  however  ancient  they  may  be,  and  whatever  adverse  posses-  ^^*  ^""'^  ^ . 
sion  or  fines  there  might  have  been,  (especially  if  the  least  doubt  exists  as  to 
the  merger  and  extinguishment  of  the  term,)  should  be  assigned  to  a  trustee 
of  the  mortgagee's  nomination,  to  secure  his  money,  and  afterwards  to  attend 
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Jff'p^iiM  k-        And  if  a  puisne  incumbrancer  or  purchaser  get  in  a  satis-' 
wemS^^^  ^^^  judgment  (/?),  or  a  prior  statute,  or  judgment,  or  recog- 


Wient  ut  Una, 
equity  wiU  mi 
hinder  ldm» 


{f)  EdmnmiM  t.  Poe«y,  1  Vern.  187. 
t  Cba.  Ca.  fOS.  Hardr.  918.  Bed 
Tide  bardr.  172,  contra.— [But  now 
over-ruled  by  the  authority  of  nn* 
merons  sobseqaent  cases,  of  which 
Edmimda  v.  Potey  was  the  fint.    That 


case  ir  considered  by  the  aatbor  of 
the  Treatise  on  Equity  as  havhig  1oii|^ 
since  settled  the  point  stated  in  the 
text,  which  he  thinks  the  court  will 
not  now  suffer  to  be  stirred.  Trea.  on 
Eq.  lib.  S.  c.  3.  s. «.— £tf.] 


ATTBHDAMT    the  inheritance.    A  mere  declaration  by  the  parties  without  the  concurrence  of 
TBRM*         ^^  trustee,  whereby  the  equity  and  priority  of  the  parties  shall  remain  un- 
changed, must  certainly  be  condemned,  as  pregnant  with  the  most  perniciona 
consequences.    But  a  declaration  by  the  trustee  himself,  that  he  will  stand 

[  t510  *  ]  possessed  of  the  term  in  trust  for  the  mortgagee,  and  then  to  attend  the  inhe- 
ritance, is  less  objectionable ;  and  in  the  case  of  a  mortgage  may  be  relied  on 
with  tolerable  safety  \  but  still  an  actual  assignment  is  preferable,  since  the 
trustee  may,  either  from  motives  of  &vor  to  the  mortgagor,  or  from  like  mo- 
tives to  an  intermediate  or  prior,  or  even  subsequent  incumbrancer;  or  he, 
f.  from  forgetfulness,  or  his  representatives,  from  ignorance  of  the  declaration  ; 

or  he  and  his  representatives  from  motives  less  honorable  might,  at  the  risk  of 
its  being  declared  a  breach  of  trust,  make  an  actual  assignment  of  tiie  legal 
estate  for  the  benefit  of  a  person  having  equal  equity  with  the  mortgagee ;  and 
m  that  case  the  assignment  so  made  would  seriously  prejudice  htm,  by  givioj^  - 
to  the  other  party  a  decided  priority :  unless,  indeed,  it  could  be  proved,  that 
the  person  to  whom  the  term  was  assigned,  had  actual  notice  of  the  ancient 
trusts  and  subsequent  changes  of  the  property  ;  for  then  it  seems,  (according 
to  the  general  doctrine,  tliat  he  who  takes  from  the  trustee  witli  notice  of  the 
•  trust,  will  himself  become  the  trustee,)  that  the  person  to  whom  the  term  is 
assigned,  will  become  a  trustee  for  the  mortgagee.  But  without  clear  proof 
of  such  notice,  the  assignment  will  leave  the  mortgagee  merely  a  remedy 
against  the  person  of  the  original  trustee,  or  against  his  assets  in  the  hands  of 
his  representative.  Hence,  a  decided  preference  is  justly  conferred  on  an 
assignment,  to  a  mere  declaration  of  trust  by  the  trustee.  In  tlie  otlier  scale, 
nothing  is  opposed  but  tlie  expence  of  an  actual  assignment,  which,  in  compa- 
rison to  the  advantage  obtained  and  the  prejudice  prevented,  must  be  looked 
on  as  light  as  air. 

Few  instances,  therefore,  can  occur,  where  it  would  be  prudent  or  just  to 
the  mortgagee's  family  and  connexions,  to  advise  that  an  actual  assignment 
should  be  dispensed  with ;  and  though  it  has  even  been  held,  that  the  cus- 
tody of  the  deeds,  accompanied  with  a  declaration  of  trust  of  the  term,  is, 
as  against  a  bare  declaration  of  trust,  tantamount  to  an  actual  assignment, 
{Stanhope  v.  Verney,  Butler's  n.  (l),  s.  15,  to  Co.  Litt.  290  b.)  yet,  from  the 
force  of  the  learned  author's  observations,  as  delivered  above,  in  p.  510  of  the 
text,  it  is  scarcely  ever  prudent  to  dispense  with  an  actual  assignment  of  an 
outstanding  term ;  for  he  has  fully  shewn,  that  a  case  may  occur  in  which  an 
assignment  of  a  term  would  be  preferred  to  a  declaration  of  trust',  though 


AtBigmimtii 
prtferred  to 
declanUionf 
though  accom- 
panied wUh 
deede. 
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nisahce^  although  it  be  paid  ofF^  yet  if^  he  can  make  use  (jf  U 
ai  km,  equity  will  not  interfere  to  hinder  hinu 

-----  r-  . '—  '       ■     ■ 

aocompanied  with  the  deeds ;  and  nothfaig,  it  Is  conceived,  can  be  inferred  to     attbhdaiit 
tiie  contrary  from  the  ctue  o£  Belekier  ▼.  Butkr,  1  Eden,  5S3,  cited  ante,  455,         term. 
m  nolig  ;  for  the  sncceufol  party  in  that  case  had,  prior  to  the  decree,  both 
the  legal  estate  and  the  deeds. 

It  is  merely  necessary  to  subjoin  here  the  three  general  mles  laid  down  by  Mr,  3ii<Ier^s 
Mr.  Bailer  in  his  learned  and   practical  notes  to  Co,  Utt   respecting  the  "lJ*V"J!Lt  **"  \ 
cases  in  which  a  purcliaser  or  mortgagee  shonid  or  shonld  not  dispense  with  an  ^^nig^  ^z 
assignment  of  oatstanding  terms,  in  order  that  the  student  might  be  in  pos-  iermM, 
session  of  the  entire  learning  on  tliis  head  of  law  at  one  view : — ^  Ist.    It  may 
be  laid  down  as  a  general  hile,  that  whene?er  a  term  has  been  raised  for 
securing  the  payment  of  money,  as  the  assignment  of  it  by  the  trustee  for 
the  person  entitled  to  recei?e,  to  a  trustee  for  the  person  obliged  to  pay,  the 
money,  is  the  best  possible  evidence  df  the  payment  of  the  money,  it  may  be 
reasonably  required  as  such.    Sdly.  In  case  a  term  of  years  has  been  assigned 
to  attend  the  inheritance,  if,  upon  a  purcliase  (taking  it  in  the  most  extensive 
sense),  all  the  deeds  (as  well  original  as  counterparts),  by  which  the  term 
was  created  or  assigned,  are  delivered  to  the  purchaser,  and  he  is  satisfied 
that  the  trustee,  in  whom  it  is  then  said   to  be  vested,  has  made  no  prior 
assignment  of  it,  and  that  the  vendor  has  not  charged  the  estate  vrith  any 
intermediate  incumbrance ;  it  is  difficult  to  say  what  possible  use  -can  be  made 
of  the  term  against  him,  or  what  good  can  be  answered  by  requiring  an 
assignment  of  it  to  a  trustee  of  his  own,  unless  it  be  to  satisfy  the  requlsl- 
fions  of  those  to  whom  he  may  afterwards  have  t>ccasion  to  mortgage  or  sell       £511] 
the  estate.    3dly.  But  if  any  of  the  deeds  respecting  the  term  are  not  de- 
livered to  the  purchaser,  or  if  he  is  not  satisfied  of  the  trustee's  not  having 
.previously  assigned  •  it,  or  of  the  vendor's  having  made  no  intermediate  in- 
cumbrance, it  seems  prudent  to  require  an  actual  assignment  of  it  to  a  trustee 
for  him.  Few  general  rules  beside  these  can  be  laid  dovm  upon  this  subject,  and 
these  must,  from  their  nature,  be  subject  to  an  endless  variety  of  modifications. 
In  all  cases  of  this  description  it  is  infinitely  better  to  err  by  an  excess  of 
care,  than  to  trust  any  thing  to  hazard.    There  is  no  doubt  but  the  precau- 
tions used  for  the  security  of  purchasers,  appear  sometimes  to  be  excessive, 
aud  satisfactory  reasons  cannot  always  be  given  for  requiring  some  of  them; 
yet  the  more  a  person's  experience  increases,  the  more  he  feels  the  reason 
and  real  utility  of  them,  and  the  more  he  will  be  convinced  that  very  fbw  of 
the  precautions    required  by  the  general   practice  of    the  profession    are 
without  their  use,  or  can  be  safely  dispensed  with."    See  15th  sec.  of  n.  1, 
to  Co.  LitL  «90  b.  17th  edit. 

VI.  Of  various  other  matters  relating  to  attendant  terms.— From  the  rule  Term  detandB 
that  the  owner  of  the  fee  is  in  equity  entitled  to  all  the  benefit  and  advantage  ^LT  .  ^^'^ 
which  can  be  made  of  the  term  during  its  continuance,  and  that  the  termor 
will  not  be  permitted  to  obstruct  the  proprietor  of  the  fee  in  any  act  of 
ownership,  or  in  making  any  assurance  of  his  estate,  it  fellows,  that  the 
equitable  interest  hi  the  term  will  in  fact  devolve  in  the  same  channel,  and 
"be  governed  by  the  same  rules  as  the  inheritance.    It  will  follow  tlie  descent 
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Mortgagee  pre-  So>  where  the  plaindfFwas  a  jointress  (q),  and  the  defendol 
ress^  ]uhamng  ^  mortgagee  subsequent^  who  had  gpt  an  asagmnent  of  a  sti- 
iSSr/****"^  tute  that  was  precedent  to  the  jointure,  but  was  satisfied,  and 

extended  it  on  the  lands  mortgaged ;  the  bill  was  to  set  aade 

(9)  Sadler  r.  Buakp  S  Vera.  90. 


Pa  511        of  the  inheritence  to  the    heir,   and  on  the  death  of  the  ancestor  itiB 

cMltmied.       Yest  in  his  personal  representative  for  the  heir's  benefit,  but  the  execatorwiB 

▲TtBiTDART    take  it,  it  seems,  as  a  term,  which  consequently  roast  go  in  a  coane'rf 

administration,  and  not  in  a  oonrse  of  descent.    Lef>et  v.  Needkam^  i  Ven 

140.    It  will  not  pass  by  a  will  not  executed  pur^uapt  to  the  statute  of  fnn^ 

VUUae^.  ViUUrs^  tAtk.  72.   5.  C.  Barn.  307.     Tiffin  w.  TijfUty    2  Qua 

49. 55,  unless  an  intention,  clearly  expressed,  to  pass  the  term  is  appartft; 

fUver  Metered      ^^  9  Mod.  127.   S  ColK  Jar.  t76,  nor  is  it  ever  severed  in  favpr  of  an  heir « 

tui  far  eredi'    executor,  yet  it  seems  there  are  eases  where  it  has  been  done  on  the  behilf  tf 
tore* 

*  creditors.    Cooke  v.  Cooket  S  Atk.  67.    Goodrighi  v.  Saylea^  t  Seij.  Wils.  SSI. 

eantut  be  m-    Thoagh  a  term  cannot  be  entailed,  yet  it  may  wait  on  the  inheritance  wUckii 
iaued;  entailed ;  and  when  it  is  thus  limited,  it  is  not  properly  an  entail  within  tk 

statute  de  doiUsy  but  goveraable  parUy  by  equity  and  partly  by  law.  S  Ch.  Ct.S. 
foJUm  uses  rf  It  follows  all  the  alienations  made  of  the  inheritance,  or  of  any  partial  estito 
•«*«^«w«;        ^  interest  carved  out  of  it  by  deed  or  will,  or  by  act  of  law.    It  is  an  ex- 
crescence of  the  inheritance,  and  affected  in  the  same  manner  as  the  inherit* 
ance,  and  governed  by  the  same  uses.    3  Cli.  Ca.  4. 10. 11.  23.  to.    Theitfoie 
it  will  not  be  forfeited  by  the  felony  of  the  owner  of  the  inheritance,  AtUiruf 
General  v.  &mds,  3Ch.  Rep,  19.  33.   Sd  edit.   8.  C.  Hardr.  486  ;  but  if  the 
inheritance  escheat,  the  term  will  go  with  it.    Thruxton  v.  Attomey-Grnerdi 
t  Vera.  340. 357,  ante,  252. 
Attendmi  term      ^^  ^^^  ^  ^^  assets,  if  it  attend  an  inheritance  in  fee,  but  not  if  it  attend 
ie  real  aueU;  an  estate  Uil,  Attorney-General  v.  .S<inds,  Hardr.  489,  and  it  will,  as  against  the 

heir  {Wray  v.  WUUams^  Pr.  Ch.  151.    1  P.  Wms.  137.    Hard.  489),  or  assig- 

Dees  of  a  bankrupt  (Sgvtrtf  v.  Comptony  9  Vin.  Abr.  227,  pi.  60),  be  subject  to 

emd  iff  euiiect    dower  and  curtesy.    Dudley  v.  Dudley y  Pre.  Cli.  241.     WUliame  v.  Wrey^'^ 

to  dower  and    gnpra,    HiU  v.  Adams,  2  Atk.  209.    Dormer  v.  Foriescuty  3  Atk.  124,  ante,  of 

Su  1^  \o  euM'  **"•  "•**»  *®^'  ^^*  ^*    ^^^  **  ^^*  "***>  ^y  *®  custom  of  London^  be  reckoned 
low  (f  Landwu.  as  a  chattel,  and  devisable  as  such  among  children.  i2idk  v.  Ricky  2  Ch.  Ct.  160* 

Where  a  term  was  created,  and  no  trusts  declared,  and  the  estate  was  devised 

for  Ufe  with  remainder  over,  the  court  decided  there  was  no  resultiog  tmst  si 

to  the  term,  but  that  it  attended  the  inheritance.    Sidney  v.  MUlery  Coop,  Rep. 

206,  over-ruling  the  dictum  in  Browne  v.  JoneSy  1  Atk.  191.    It  is  also  to  he 

noted,  that  an  injunction  to  restrain  the  setting  up.  of  an  outstandmg  temi>  io 

bar  of  an  ejectment,  will  not  be  granted  upon  motion.    Barney  v.  LuktUy 

1  Sim.  &  8tu.  419.    Northey  v.  Peareey  1  Sim.  &  Stu.  420. 

Seareh/orjudg'      Finally,  it  is  worthy  of  remark,  that  the  protection  afforded  by  tenni  of 

Je^ffPCTff'irf'*'  years  against  mesne  incumbrancers,  makes  it  safe,  in  some  cases,  to  dispense 

withy  by  rea-     with  a  search  for  judgmento.    See  iMadd.  Ch.  508,  2d  edit.  n.  (m),  where  it 

eon  of  assign-    ]g  \g^  ^^^^  u  that  a  purchaser  of  an  equitable  esUte,  with  an  ontetanding 

stand^^term^    term,  should  never  search  for  judgments,  for  thereby  he  fixes  himself  with 
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the  extent ;  but  the  Master  of  the  RoQs  decreed,  diat  it  shotdd 
not  be  set  aside  but  upon  payment  of  principal,  interest,  and 
costs. 

A  prior  incumbrance,  satisfied  at  lav,  will  protect  a  sub-  P^^  iiwiiw- 

^  ,  •  .  .  bfwue,  though 

sequent  incumbrancer  in  equity,  although  no  consideration  were  sotUfied  at  law, 
-paid  for  it  (r) ;    or,   if  ^  the  consideration  were  by  way  of  ex-  ^J^  \newn' 
change  i  because  the  having  the  deed,  or  an  acquittance,  is  *^2!f '^  ** 
sufficient  for  that  purpose. 

Thus  (s),  where  the  plaintiff  lent  I.  S.  6002.  on  mortgage,  jTiird  mart- 
Bud  afterwards,  discovering  that  the  estate  was  pre-mortgaged  ^^^  ^tual 
to  the    defendant,  got  in  an  old  satisfied  term,  and  then  J,*^"^^^^^,^^ 
brought  his  bill  to  compel  the  defendant  to  redeem  or  be  tiwiimfcraiice. 
foreclosed ;  it  was  objected,  that  the  plaintiff  in  this  case  (as 
between  him  and  the  defendant,  who  was  a  purchaser),  ought 
to  have  proved  the  actual  lending  and  payment  of  the  consi* 
deration  money  for  such  precedent  incumbrance ;  and  that  the 
producing  the  deed,  or  an  acquittance,  was  not  sufficient  s  but 
the  court  held  that  this  was  not  necessary. 

The  law  is  the  same  (/),  although  the  incumbrance,  set  up  ^^'^fij^ 
^  a  protection,  he  obtained  by  fraudulent  means ;  as,  where  prior  htam- 

brance  be  06- 

tained  hufroMdm 
(r)  Churchill  v.  GrovCy  1  Cli.  Ca.  35.      Ch.  Ca.  89,  post,  540.  Et  infra,  vol.  ii.  /^  ^  \ 

1  £q.  Ca.  Abr.  323,  pi.  3.  [8,  C,  infra,      591,  9. — Ed,"] 

vol.  ii.  597.  So  in  HUcheockv.  Sedgwick^  («)  HoU  v.  MiU,  2  Vem.  279.  S.  C. 

2  Vem.  158,  it  was  held,  that  when  a  1  £q.  Ca.  Abr.  323,  pi.  3. 
purchaser  buys  in  an  old  statute  or  (t)  2  Vern.  159.  Siddon  v.  ChameUy 
mortgage,  though  nothing  is  due  upon  Bnnb.  298.  Shirley  v.  Foggy  case  cited, 
it,  yet  in  equity  be  shall  defend  him*  1  Ven.  52,  53.  2  ibid.  58,  reported 
self  by  it.  So  he  shall,  it  was  said,  1  Ch.  Ca.68.  sed  vide  contra  Gilb.  les 
though  he  get  In  this  prior  incnm-  pr^eiorto,  248.  Et  vide  Strode  w,Blaek-» 
brance  by  andue  means;  see  also  Aaritf,  supra.  [3Vcs.222.  ACpoat,  . 
2  P.  Wms.  493.    2  Vem.  29.    Nels.  voL  ii.  6S7.«-£d.] 


notice."  But  this  is  seldom  prudent,  and  never  advised,  where  there  Is  th< 
slightest  reason  to  apprehend  that  notice  of  the  incumbrance  can  or  will  b^ 
attempted  to  be  proved  on  the  patty  or  any  of  bis  agents  in  the  bnsbiess. 

Bnt,  on  the  other  hand,  no  term  or  other  ovtstanding  estate  should  be  n^ied 
on,  unless  proof  can  be  obtained  easily,  and  at  a  small  expense,  of  the  in- 
strnments  and  acts  in  law,  whicit  must  be  proved  to  establish  the  creation  and 
deduction  of  the  term.    See  Co.  Litt.  290  b.  n.  1,  s.  15, 17th  edit. 
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one  being  a  purchader,  came  into  a  man's  study^  and  there  hid 
hand  on  a  statute  that  would  have  fallen  on  his  estate  aod 
put  it  in  his  pocket ;  ,in  that  case,  he  having  obtained  vi 
advantage  at  law,  the  court  would  not  take  it  from  him, 
though  procured  so  unfairly,  and  by  so  ill  a  practice  (b)  :  $ed 
qucBre. 

But,  where  the  prior  incumbrance  taken  in  is  deficient  in 
those  requisites  which  are  necessary  to  give  it  legal  efficacy,  no 
protection  can  be  derived  from  it.  As  if  a  recognizance, 
bought  in,  hath'  not  been  enrolled  in  proper  time* 

And  though  the  court  may,  on  appUcation,  interpose,  and, 
by  their  special  order,  supply  the  defect  as  to  persons  who 
come  subsequently  to  such  interposition,  yet  it  will  not  ove^ 
reach  an  intermediate  incumbrancer* 

lU^ognvuKiAce  Upon  this  principle  (w),  where'  a  recognizance  waa  enrolled 
due  time  eUtps-^  by  Special  order  of  the  court,  after  the  time  for  enrolment  had 
ithufrimpr^^  elapsed,  and  it  so  happened  that  the  plaintiff,  between  the 
/erred  iM  equity,  date  and  enrolment  of  the  recognizance,  lent  money  to  the 

conusor,  and  took  a  judgment  for  his  security  which  was  over- 
reached by  the  recognizance,  thcft  being  made  good  by  the 
subsequent  enrolment,  the  court  (the  estate  being  in  mort- 
gage before,  and  the  conusor  having  only  an  equity  of  re- 

(k)  FothergUl  v.  Kendrxck,  2  Vera.  234,  et  vide  1  P.  Wins.  340. 


Deed  etolen  (B)  For  the  practice,  it  is  said,  is  not  material  to  secnre  a  just  debt.   Treat 

"Swifd*!?!*  on  Eq.  lib.  Ui.  c.  3.  s.  i.  This  is  carrying  the  doctrine  to  a  great  length,  and 
used  by  jmr-  ^"  \itde  accordant  with  the  sentiments  of  repagnance  which  the  coart  bas  * 
ehaner  wUhoui  often  expressed  at  any  thmg  like  fraud  or  nnfair  conduct.  .  Indeed,  in  one 
^  '^*  case,  the  court  is  reported  to  have  allowed  a  purchaser  for  valuable  coi- 

'  sidcration  and  without  notice,  to  take  advantage  of  a  deed  which  he  stole  9§i 
of  a  window  by  means  of  a  ladder.  Sanders  v.  Delingey  t  Freem.  1S3.  Aid 
in  another  case  of  a  deed  obtained  by  a  third  person  without  conaidcratioo  and 
by  fraud.  Hareowrt  v.  KnoweU^  cited  S  Vem.  159.  In  the  report  of  the  ease 
of  Shirley  v.  Fogg,  cited  in  the  text,  the  circumstance  of  theft  does  notap- 
Amllwr'B  query  pear.  The  learned  author  has  very  riffhtly  added  a  query  to  this  paragrapki 
^  9  ir^  •  £Qf  ^  |g  j^^^  u^g  probable  that  the  court  would  at  this  day  reverse  a  doc- 
trine so  incongruous  with  principles,  whidi  it  has  lately  professed  most  li^ 
to  observe,  et  vide  post,  518. 
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demption  in  him^  so  that  neither  the  recognizance  nor  mort- 
gage could  afiect  it  vdthout  the  asdstance  of  the  court), 
inclined  to  give  the  preference  to  the  judgment  creditor. 

S09  if  judgment  be  not  docketed  within  the  time  limited  by  Judgments  n&t 
the  statute  4th  and  5th  Wiffiam  &  Mary,  c,  20  (c),  it  will  not  '''^514  f"^ 
protect   a  puisne  incumbrancer,  although  the  eigne  incum-  titnej  hae  ihdr 
brancer  hath  actually  notice  of  it  at  the  time  of  making  the  P'"*-^^'***^  ^ 
mortgage. 


(C)  By  this  act  it  is  required  that  the  clerk  of  the  essoigns  of  the  Court  of  4  4r  5 IK.^  JC: 
Common  Pleas,  the  clerk  of  the  doggets  of  the  Court  of  King's  Bench,  and  ^1*^*  Ji^i 
the  Master  of  the  Office  of  Pleas  in  the  Court  of  Exchequer,  for  the  time  ^^  docketed. 
I>eingy  do,  beibre  the  last  day  of  Easter  Term,  make,  or  cause  to  be  made,  and 

put  into  an  alphabeticai  dogget,  by  the  defendants  names,  a  particohir  of  all 
judgments  for  debts  by  confession,  Noa  amn  in^ormatusj  or  Nil  dicit,  entered 
in  tlie  said  respectife  courts  of  the  Term  of  Saint  Hilary  preceding,  which 
/ftball  contain  the  name  of  the  plaintiff,  the  name  of  the  defendant,  and  |iis 
respective  place  of  abode,  title,  trade,  or  profession,  and  the  debt,  damages, 
and  costs  recovered  thereby ;  and  also,  that  every  clerk  of  the  judgments 
aforesaid,  shall,  within  ten  days  befofe  tlie  time  aforesaid,  bring  to  the  re- 
spective clerks  of  the  doggets  of  the  said  respective  courts,  notes  in  writing 
of  all  the  judgments  by  them  and  every  of  them  respectiTely  entered  of  the  [  ol4<  ^  J 
said  Term  of  Saint  Hilary,  upon  verdicts,  writs  of  inquiry,  denrarrer,  and 
every  other  judgment  for  debt  or  damages,  in  all  things  as  aforesaid,  to  the 
'end  the  same  may  be  respectively  entered  in  the  respective  doggets  before-  > 
jne&tloDed ;  and  the  same  is  required  of  the  judgments  entered  in  Easter  and 
Trinity  Terms,  which  are  to  be  doggeted,  before  the  last  day  of  Michaelmas 
Terra,  and  the  judgments  in  Michaelmas  Term  are  to  be  doggeted  before  the 
last  day  of  Hilary  Term ;  and  it  is  further  required,  that  the  said  respcctlTO 
doggets  be  fairly  put  into  and  kept  in  books  in  parchment,  in  the  respective 
offices  of  the  respective  officers  before  named,  to  be  searched  and  viewed  by 
All  persons  at  all  reasonable  times ;  paying  to  the  respective  officers  for  every  Fee  for  eeareh, 
'term's  search  for  judgments  against  any  one  person  four  pence,  and  no  more* 
And  it  is  furtlier  enacted,  that  no  judgments  not  doggeted  and  entered  in  the  Undoeketed 
books,  as  aforesaid,  shall  affect  any  lands  or  tenements  as  to  purchasers  or  ^^^^^^  ^*^ 
mortgagees,  or  have  any  preference  against  heirs,  executors,  or  administra- 
tors, in  the  administration  of  their  ancestors,  testatorSj^  or  intestates  effects. 
This  act  is  made  perpetual  by  7  &  8  W.  S.  c.  36.  s.  S.  For  the  construction 
of  this  last  clause  of  the  statute,  see  ante,  p.  275,  in  noiis;  and  for  observa- 
tions on  the  statute  in  general,  post,  517,  n.  (z). 

(D)  As  against  a  purchaser  or  mortgagee  such  undoeketed  judgments  are 
reduced  to  the  level  of  simple  contract  debts,  but  they  are  available  as  against 
ihe  defendant  himself,  and  all  persons  claiming  under  him,  on  whom  notice 
of  sncb  judgments  can  be  proved  before  their  respective  titles  commenced. 

vSee  ante,  p.  278,  in  notis. 
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Notice  t^  im* 
dpekeied  Judg* 
ment  immate' 
ruU. 


Thus  {x)f  where  judgment  was  signed  in  June^  ITSS,  and  a 
mortgage  made  to  the  plaintiff^  who  had  notice  of  the  joAgr 
ment  in  1728,  but  the  judgment  was  not  docketed,  as  appeared 
by  an  entry  on  the  margin  of  the  docket,  until  January,  1790; 
the  Master  of  the  Rolls  held,  that  the  docket  was  not  good, 
being  made  after  the  time  linuted  by  the  statute,  and  that  Ae 
mortgage  had  got  the  preference  of  the  judgment  by  defect 
of  the  docket;  and,  as  to  the  notice,  it  was  not  material,  the 
statute  being  express,  that  judgmjents,  not  docketed,  should 
lose  ^eir  preference  as  to  purchasers  and  mortgixgees  (e). 


Dockeiing  im-  But  this  exception,  as  to  judgments  not  docketed,  is  con- 
hD^hSiment  fi^^^  ^o  cases  where  they  are  set  up  against  purchasers  or 
eredUon.  mortgagees,  or  heirs,  or  executors,  or  administrators  in  lie 

administration  of  the  effects  of  those  of  whom  they  are  the 

representatives  (p), 

(x)  Forskail  v.  Coles,  7  Yin.  Abr.      pi.  8.    [Sngd.  Vend.  Sc  Pvrcb. 
My  pi.  6.  S.  C.    S  £q.  Ca.  Abr.  59i,      No.  xix.  and  ante,  276,  n.»£tf.] 


Undocketed 
judgment,  vn- 
registered  deed, 
unenroUed  bar- 
gflin  and  sale, 
aU  binding  in 
equity  with  no^ 
tiee. 


Of  priority  he» 
tween  judgment 
creditors. 


[  515  ] 


(E)  TbU  point  as  to  notide  of  a  jndgment  not  docketed  being  innaterial» 
has  been  over-raled  by  the  late  case  of  i>avi$  ▼.  Stroihmore,  16  Ves.  419,  diti 
ante,  p.  976,  in  notis,  where  it  was  held,  that  a  purchaser  was  bound  by  notice 
of  a  Judgment,  althoagfa  that  Judgment  might  not  have  been  docketed.  !■ 
the  same  case  it  was  held,  that  a  purchaser  witbfai  the  registry  act,  7  Av^y 
c.  90,  was  bonnd  by  notice  of  a  deed  not  registered ;  and  in  a  case  in  $  Atk. 
651,  S,  it  was  decided  that  notice  of  a  bargain  and  sale,  not  enroUed,  wooU 
nevertheless  affect  a  purchaser. 

(F)  And  not  to  cases  where  they  are  set  np  either  against  the  debtor  fain* 
self  or  against  subsequent  judgment  creditors.  As  to  the  priority  of  JodgBsat 
creditors,  each  will  be  preferred  according  to  the  priority  of  his  jndgment;  la' 
should  a  jndgment  creditor  of  a  sobsequent  date  first  sue  out  execution  and  leitt 
the  lands,  a  prior  judgment  creditor  would  not  be  prejudiced.  In  an  ^eet> 
ment  be  might  recover  against  the  puisne  jndgment  creditor,  and  all  persou 
claiming  under  him,  in  the  same  manner  as  he  might  have  recovered  agsinii 
the  debtor  himself.  But  the  second  or  subsequent  judgment  creditor  may,  ia 
his  torn,  resort  to  the  land  when  the  former  jndgment  is  satisfied,  so  tfait  he 
will  be  postponed  only,  and  not  excluded,  3  Pres.  Abs.  335;  bot  if  <mk 
moiety  be  already  taken  in  execution,  a  second  Judgment  creditor  can  talte  bat 
one  fourth,  that  is,  a  moiety  of  the  remaining  moiety,  and  so  of  the  like.— As 
to  leasehold  estates,  the  rule  is  different,  each  creditor  will  be  preferred  ac- 
cording to  the  priority  of  his  execution,  without  regard  to  the  priority  of  ba 
judgment.  Thns,  where  a  debtor  had  been  sued  to  Judgment  by  a  creditor 
who  was  entitled  to  sue  out  execution  on  the  8th  May,  on  which  day  the 
debtor  vohintarily  went  to  another  creditor  and  gave  him  a  warrant  of  attoivcy 
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Sl&a 


And  80  it  was  held  in  the  case  otRobinsm  e^  dTv.  Harring"  JydgmMUfiom 

v^at  /iiRf  thty 

^on  (y),  which  came  before  the  court  upon  excepdong  to  the  i^ad  real  uUde. 
Master's  report.  The  case  appeared  to  be  this:  in  1739,  th^e 
defendant  gave  a  bond  for  400/.  to  Sarah  Green,  and,  in  Tri- 
nity Term,  1744,  the  obligee  brought  an  aclicm  against  the 
defendant  upon  this  bond,  who  pleaded  the  general  issue }  and 
the  issue  roll  upon  which  the  same  was  entered,  was  regularly 
carried  in  of  the  term  in  which  the  issue  was  joined;  but  the 
cause  was  never  tried,  the  parties  being  under  an  agreement  to 
compromise  the  same:  however,  the  plaintiff  entered  continu- 
ance upon  the  roU  regularly,  by  nan  mM  brevey  till  Afichael- 
mas  Term,  1745,  when  the  defendant  withdrew  his  plea  and 
confessed  judgment  The  clerk  of  the  judgments  then  en- 
tered up  final  judgment  upon  the  issue  roB,  but  never  took 
any  docket  of  the  same  to  the  clerk  of  the  essoigns,  which^ 
according  to  the  statute  4<th  and  6th  William  &  Mary,  c.  7, 
he  ought  to  have  done ;  when,  therefore,  the  judgment  cre- 
ditor came  before  the  Master,  though  the  judgment  ap- 
peared to  be  signed  S9th  May,  174*5,  he  postponed  it  to 
other  judgments  of  1784,  because  Mrs.  Green's  judgment  was 
not  docketed  with  the  clerk  of  the  essoigns. 

(y)  HU.Tenii,  1778. 


to  confess  jndgment  against  him,  on  wlilcfa  jndgmeiit  was  immediately  entered 
up,  and  execation  levied  on  the  same  day  two  hours  before  the  first  creditor's 
execution  reached  the  sheriff's  office ;  it  was  held,  that  the  preference  was  not 
unlawful  nor  fraudulent,  within  the  meaning  of  IS  Elis.  c.  5.  HoUnrd  v.  An^ 
derton,  5  T.  R.  S35.  So  in  HvUhimon  ▼.  Johnwn,  1 T.  R.  729,  cited  in  Payne 
Y.  DrewCy  4  East,  543,  and  ante,  280,  in  noHs,  it  was  held,  that  where  two 
writs  of  JUri  ftteiai  agunst  the  same  defendant  are  delivered  to  a  sheriff  on 
different  days,  and  no  actual  sale  of  the  defendant's  goods  is  made,  that  the 
first  execution  must  have  the  priority.  And  the  sheriff  must,  as  between  him- 
self and  the  several  plaintiffs  in  those  executions,  sell  under  that  writ  which 
is  first  delivered,  althongh  he  may  have  first  seised  nnder  the  lastly  delivered 
writ.  In  lilce  manner,  if  there  are  different  writs  or  authorities,  each  so  far 
binding  the  goods  as  to  warrant  a  sale  under  them,  one  delivered  to  the  sheriff, 
and  another  previously  delivered  to  other  person^  equally  competent  with  the 
sheriff  to  seise  the  goods  (as  a  sequestrator  under  a  commission  out  of  the 
Court  of  Chancery),  the  goods  wiU  be  considered  effectually  bound  by  the 
authority  which  first  actually  attaches  upon  them  in  point  of  execution,  and 
under  which  an  execution  shall  have  been  first  executed  ;  see  also  t  Mars^i. 
374. 
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ference  against  byeirsy  executors,  or  admiiiistnitoarg,  in  the  ad- 
minirtration  of  their  ancestors,  testators,  or  intesfcates  estate 
But  this  did  not  take  away  the  right  which  a  judgment  credilar 
had  by  the  statute  (^  Westminster ^to  extend  the  lands  of  hk 
debtor;  it  only  laid  him  under  particular  restrictions  in  |m^ 
ticular  cases,,  which  Mr.  Straffi)rd  did  not  come  within  the 
meaning  of. 


Judgment  MndM     Itwas  further  contended  and  admitted,  tl^it  if  Mr.  Straffvrd 


kmdifromime 
Iff  recovery^ 
p.  «•  9fmgH' 
tng]y  and  mt 
from  time  of 
doekit  (i). 


[518] 


had  sued  out  an  elegit^  and  brought  an  ejectment  to  reoom 
a  moiety  of  (he  land  of  his  debtor,  he  might  have  laid  liii 
demise  on  tbe  day  on  which  the  judgment  was  recovered; 
which  plainly  proved  that  the  lands  were  alfected  from  die  time 
of  the  judgment  recovered,  and  not  from  the  time  of  the 
docketing.  For,  if  there  had  been  two  judgment  creditors  of 
the  same  day,  one  docketed  and  the  other  not  docketed  (c); 
and  the  undocketed  creditor  had  got  possession,  by  virtae  of 
an  elegit^  the  docketed  judgment  creditor  could  not  oast  or 
qect  him  from  the  possession,  till  his  debt  had  been  fiilly  Mr 
tisfied  o^t  of  the  rents  and  profits ;  which  was  agreed  to  by 
die  court;  and  Mr.  Strafford  ordered  to  stand  in  prioritj, 
according  to  the  signing  of  his  judgment,  and  his  exception 
allowed* 


lUUatei^judg'  A  puisne  mortgagee  cannot  be  deprived  of  the  benefit  of 
SoHrJiMMn  *re^  *  prior  judgment  bought  in,  by  a  release  surreptitious^  pro- 
Ueved  agmn^.  cured  by  the  intermediate  incumbrancer.      Thus,   where  a 

mesne  mortgagee,  haviQg  notice  that  a  puisne  incumbrancer 
had  bought  up  a  statute  precedent  to  his  mortgage,  die  co- 
nusee  of  which  was  dead  took  out  letters  of  euiministraikm  de 
bonis  non  to  the.  conusee  of  the  first  statute,  in  order  to  re- 
lease it,  and  procured  the  officer  of  the  petty  bag  to  vacate 
the  same  (a) ;  the  court  would  not  suffer  him  to  profit  thereby; 

(a)  Huntingdon  t.  GrenvUle,  1  Vera.  49. 

4 

(I)  This  is  trae  as  against  the  owner,  bot  as  against  a  porchaser,  n^ 
.estates  are  said  not  to  be  bonnd  nntil  the  judgment  has  been  entered  9»^ 
docketed,  except  the  pufebaaer  have  actual  notice  of  tbe  jndgnieiit.  See 
Sog^  Yen.  &  Por.  584,  5th  edit.    S  Pfee*  Abs.  305,  and  ante,  f79,  w  «^* 

(K)  As  to  priority  between  jadgment  creditors,  see  ante,  5t4  a,  note(^ 
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but  decided,  that  the  puisne  mortgagee  should  be  restored,    . 
and  put  in  the  same  plight  as  if  the  stajtute  had  been  still  in 
force,  an^  should  go  to  an  account  upon  it ;  and,  if  it  were 
already  satisfied,  or  the  mesne  mortgagee  would  pay  what 
remained  due  thereupon^  then  he  should  be  let  in  (l). 

The  advantage  to  be  derived  from  getting  in  a  precedent  Adtmtage  de- 
judgment  (6)9  depends  upon  the   different  procedure  of  the  fn-ior  judgment 
courts  of  law  and  equity,  in  investigating  the  accoimt  on  an  ^I^Y^i^ 
extent :  for  although  lands  are  generally  extended  at  much  less  «"^  tqiuitfi. 
than  their  true  value,  yet,  at  common  law,  the  conusor,  or  he 
that  claims  under  him,  has  no  relief  but  by  bringing  a  scire 
fcuMS  cui  camputcmdum  (c),  in  which  the  conusee  does  not  ac- 
count according  to  the  true  value,  but  according  to  the  ex- 
tended  value,  and  for  the  whole  statute  (m).     Whereas,  in  this 
case,  on  a  suit  in  a  court  of  equity,  the  conusor  may  bring      [  519  1 
the  conusee  to  account  for  what  he  hath  €u:tuaUy  received ; 
and  shall  recover  all  above  the  debt,  the  payment  of  that 
being  all  he  is  in  equity  entitled  unto  (m). 

(6)  S  Vent.  Sd8.    3  Atk.  518.  (c)  4  [Co.  69  b. 


(L)  This  is  an  instance  in  which  equity  depriTed  a  pnrdiaser  for  a  Talnable 
consideration  of  an  advantage  he  had  acqatred,  contrary  to  the  mle  laid 
down  ante,  p.  516.  He  does  not,  however,  appear  to  be  a  parchaser  with« 
out  noticCf 

(M)  Debt  and  damages,  and  f  Ais,  althongh  the  extended  valne  be  but  a  third   Mode  </  M" 
part  of  the  troe  value.    The  same  law  will  prevail  as  to  a  purchasef;  and   eouMlingin  (otr 
whether  the  judgment  be  brought  in  before  purchase  or  after,  will  not  make   *      ^^  ^* 
any  difierence,  see  Trea.  on  Eq.  lib.  iii.  c.3.  s.  1.     To  thb  Mr.  Fonbianque 
adds,  ^  Qusre  whether  tbe  mortgagee  shall  not  account  for  what  he  hath  re- 
ceived, if  he  hath  received  enough  to  satisfy  the  whole  of  his  demand/'    In 
equity  he  will  certainly  be  compelled  so  to  account,  according. to  the  rule  laid 
dovm  in  the  next  sentence  in  the  text ;  but  at  law  it  seems  settled,  that  the 
mortgagee  will  be  required  to  account  for  the  extended  value  only.    Thus,  in     [  519  ^^  ] 
Godfrey  v.  WutsoMf  3  Atlc.  617,  Lord  Hardwicke  held,  that  where  a  creditor 
by  judgment  extends   lands  by  eUgitf  he  holds  qua§que  delntum  ioii^actum 
fiurU ;  and  at  law  the  debtor  cannot  on  a  writ  od  c&mput^Hdumf  insist  on  the 
creditor's  doing  more  than  account  for  the  extended  valne;  but  if  the  debtor 
comes  into  a  court  of  equity  for  relief,  the  court  will  give  it  him  by  obliging 
the  creditor  to  account  for  the  vrhole  he  has  received,  but  as  he  who  c6mea 
for  equity  must  do  equity,  wOl- direct  the  debtor  to  pay  interest  to  the  creditor,    « 
though  it  should  exceed  the  principal. 

(N)  80  in  QuarreU  v.   Beekfmrd^.X  Madd.  Rep.  269,  Sbr  Thomas  Plumer«  AecmnU. 
Vice  Chancellor  declared^  that  a  mortgagee  iu  possession^  holding  over  af^r 
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Except  where 
aengnee  of  sla- 
tvie  iff  morl' 
gagte  aleo. 


'  But^  where  the  assignee  of  the  statute  extended  is  aboniort' 
gagee^  and  consequently  a  creditor  for  a  farther  sum,  there  liev 
hath  equal  equity  on  his  side  to  retain  the  lands  until  he  is 
satisfied^  both  for  the  statute  and  the  mortgage ;  therefore  he 
wiD  not  be  brought  to  account  for  what  he  hath  received  abose 
the  statute  debt,  on  the  extended  value,  unless  he  hath  receiTed 
enough  to  satisfy  his  mortgage  also.  Consequently,  if  a  mesne 
mortgage  would  take  off  a  statute  in  the  hands  of  a  puittie 
mortgagee,  by  a  suit  in  equity,  the  account  must  be,  as  at  law, 
upon  the  extended  value  for  what  is  due  on  the  statute  ani 
damages. 


Bow  far  jvdg'      And,  in  such  case  (d),  where  a  statute,  reec^ninhce,  or 

meKtBf  i^c.  pro*  .i.-i  i^t 

ieet  eubsequent  judgment  IS  taken  m  by  a  mortgagee,  to  defend  a  subseqiKSt 
ncum  raneere.  incumbrance,  he  will  be  no  farther  or  longer  protected  by  it, 
than  until  he  hath  received  so  much  of  the  profits  as  w31 
satisfy  the  original  security,  on  the  extended  value :  for  then, 
it  will  be  avoidable  by  a  scire  facuts  ad  computandumy  or  bj 
an  account  to  be  taken  in  the  Court  of  Chancery. 


Judgment  cre^ 
ditor  caHHot 
tack  prior  in-' 
cumtnuiee  to 
hie  debt,  for  he 
has  no  right  to 
landy  but  tnerehf 
a  {iffi(o). 


Here  we  must  observe  the  distinction  (e)  between  the  pre- 
eeding  cases  and  cases  where  a  judgn^nt  creditor,  or  creditor 


(it)  Huntingdon  ▼.  GrenriUef  1  Vera. 
52.    Snpra,  518. 

(e)  Brace  ▼.  Duehese  of  Bfarlboronfflk, 
f  P.  Wms.  491.  Anon,  [Moseley,  50.] 
ft  Ves.  66S.  [oomioe  Jackson  v.  Lang- 
ford,  Belt's  Sapp.  to  Vesey,  sen.  4S6. 
The  placita  of  this  case  poiatedly  no- 
tices the  above  distinction.  It  is  in 
these  words :— A  prior  mortgagee  may 
tack  a  sabseqnent  judgment;  bot  a 
jprior  judgment  creditor  obtaining  a 


tuheeifuent  mortgage  eamiot.  A  prisr 
mortgagee,  bowever,  cannot  tack  a 
bond  debt  against  the  mortgagor,  liis 
assignee  of  the  equity  of  redenptiM, 
or  creditors,  though  he  may  asagaisit 
the  mortgagor's  heir, 'to  prevent  a  cih 
cnity.  A  similar  distinction  is  ande 
in  Mosdey,  page  50.— £d.]  Sed  vifc 
Wright  ▼.  PiUlmg^  Gilb.  £q.  Rep.  151. 
5.  C.  Pre.  Ch.  494.  [which  is  ditpoied 
of  in  the  note,  post,  p.  521.— £<•] 


Judgment  ere* 
ditor  cannot 
tack,  when* 


payment  of  his  principal  and  interest,  shonld  be  ehaifed  with  the 

and  interest.     As  to  the  aceoont,  of  a  mortgagee  hi  poeacaaiMi,  aee  pa^ 

v<^  ii.  Chap.  XIV. 

(O)  This  doctrine  baa  been  foUy  acknowlfsdged  fay  JLtrd  Blcbn,.  in  MMt  Eg 
parte,  11  Ves*  6l7.  His  Lordship  there  obatrved,  that  a  mere  jodgOMntat- 
ditor,  though  he  deals  originally  for  a  lien,  doea  neti^etan  eetate  ofigiaattyhi 
the  land.  He  has  neither  ju$  in  re  nor  jus  ad  rem.  Bat  if  there  is  anot  ■ 
rredlfor  byiMrtgage,  and  he  afterwafda,advancea,nMBey  npca  a 
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\^y  statute  or  tecx>gni8ance»  buys  in  a  firvt  iift)rtgag6 ;  for  he 
cannot  tack  or  unite  this  to  hU  judgment,  &c.  so  as  to  gain  a 


tke  court  wiU  Intend  that  he  makes  that  advance,  meaning  to  take  a  secarity 
npoo  the  land  for  both ;  and  he  may  tack  i  but  if  he  remains  a  mere  judgment 
ereditor,  the  conrt  says  he  does  not  deal  npon  the  ftiith  of  the  l^Uva ;  in 
this  sense,  that  he  does  not  contract  for  an  interest  in  the  land ;  and  therefore 
is  entitled  only  as  a  jodgment  creditor  to  an  elegit ;  and  he  cannot  tack. 

So  likewise  in  a  later  case  {Lewes  v.  Morgan,  5  Price,  4S.  153),  it  was  held  Judgment  mot 
that  1^  snbseqnent  judgment  creditor  eonld  not  tack  hU  jndgmeut  debt  to  a  \^JIl^iJ^Jif^ 
prior  mortgaget  though  lie  were  In  possession  of  the  estate.     The  facts  of  f event  charac' 
that  case  are  Tory  nnmerons  and  complicated ;  bat  it  appears  that  the  at-  <«'*  f^om  nutrt' 
tomey  of  the  mortgagor  had  se?eral  judgments  against  him  for  costs  and  ^  ^ 
other  conMderatious,  and  also  a  mortgage  and  other  securities  for  other  debts. 
The  nttomey  then  contrived  to  obtain  possession  of  the  estate  as  receiver, 
onder  an  order  of  the  court  of  Exchequer,  and  received  the  rents  and  profits 
till  it  vras  stated  he  was  paid  his  mortgage  over  and  over  again.    The  mort- 
gagor seeking  to  have  the  possession  of  the  premises  re-delivered  to  him,  the 
attorney  as  mortgagee  set  up  his  jndgments,  and  contended  that  he  was  en- 
titled  to  tack  these  to  his  mortgage;  but  the  court  held  otherwise.     The 
argument  was,  that  the  court  could  not  take  the  estates  from  the  defendant, 
because  he  was  in  possession  under  his  jndgments,  which  it  was  contended 
were  tackable  to  the  mortgage  by  virtue  of  his  possession.    But  that,  said 
Baron  Graham,  was  not  true;  for  the  defendant  was  in  truth  in  possession  in 
the  character  of  receiver.    Then,  continued  the  learned  Baron,  it  was  said 
that  as  it  was  a  mere  term,  he  was  entitled  to  keep  possession  on  the  ground 
of  his  general  lien.    But  it  would  be  absurd  to  hold  that  a  formal  fiction, 
adopted  in  conveyancing  for  technical  purposes,  should  be  so  construed  as  to 
work  such  an  injustice.    The  term  was  enacted  for  a  particolar  purpose ;  and 
ufter  hb  receivership  should  be  at  an  end,  there  would  also  be  an  end  of  his 
term.    It  was  unintelligible  how  he  got  into  possession  ;  but  being  in,  he  could 
not  enforce  his  elegit  against  his  own  possession.    As  soon  as  the  mortgages 
were  discharged,  his  receivership  was  gone.     The  argument  of  his  having 
been  appointed  recover  by  this  court  was,  if  possible,  more  meagre  still. 
The  pressure  of  distress  compelled  the  mortgagor  to  submit  to  that  appoint- 
■WBt ;  and  when  the  last  receiver  broke  and  run  away,  Morgan,  the  present 
reeeiver  (who  was  also  the  attorney  and  judgment  creditor)  availed  himself  of 
the  oeeasion  to  enter  again  Into  the  receipt  of  the  rents  and  tprofits,  in  which 
be  coatinned  ever  since.    If  the  judgment  lor  il4tl«  be  investigated,  how  was 
It  obtahied  ?    It  was  founded  on  the  alleged  balance  of  accounts.    But  that 
aceoont  had  been  broken  up ;  and  how  that  settled  account,  as  it  wiw  called, 
coold  have  blinded  any  man  of  common  sense  for  a  moment  was  perfectly 
aatooishlag.     That  settlement  was  also  one  of  the  advantages  which  were 
taken  of  the  pfadntiif' s  distress.    As  to  the  digit  set  up,  it  was  quite  absurd ; 
for  Morgan  was  himself  in  possession  at  that  time  as  receiver.    It  was  also 
contended,  «aid  Baron  Graham,   that  the  judgments  were  tackable  to  the 
«aortgagea;  but  that  coald  not  be,  because  they  were  obtaingdi*  a  d^erent 
ekmmUr  /rem  that  if  morigeigee*    The  defendant  was  in  ponession  as  agent 
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preference  thereby,  because  such  creditor  cannot  be  caDeJ  s 

purchaser,  nor  hath  he  any  right  to  the  land ;  he  hath  neither 

Relea»e  tf  right  jus  in  re  nor  ad  rem  (p);  and  therefore,  though  he  release  aD 

^.  ^  his  right  to  the  land,  he  may  extend  it  afterwards*     AH  that 

he  hath  by  the  judgment  is  a  lien  upon  the  land ;  but  it  i*  not 
certad^  whether  he  ever  wiD  make  use  thereof;  for  he  may 
recover  the  debt  out  of  the  goods  of  the  conusor  by  scire 
facias,  or  may  take'  the  body,  and  then,  during  the  defen- 
dant's life,  he  can  have  no  other  execu^n.  Besides,  the 
judgment  creditor  doth  not  lend  his  money  upon  the  immediate 

to  the  trasteei  merely ;  and  they  Ikad  nothing  to  do  with  the  jodgments.    Had 

they  indeed  been  obtained  in  the  nme  eharaeter,  there  might  have  been  ioiDe« 

thing  hi  it ;  bat,  in  this  ease,  that  was  clearly  not  so. 

Mui  morfgagie      It  sbonkl,  howeTer^  be  remembered,  that  if  a  mortgagee  bay  in  a  prior 

^  ^^i  /^i^  statute  or  Jadgment  (holding  both  in  the  same  right,  Morrett  ▼.  PmMke,  t  Atk. 

^utwtgage.  ^'    fSkanttmy.  Sadler,  2  Vern.  SO),  he  will  be  allowed  to  mite  the  jadgncot 

or  statute  to  his  mortgage ;  for  the  land  was  in  the  view  and  contaasplation  of 

the  lender,  Higgm  v.  Sydrfof,  1  Ch.  Ca.  149 ;  and  the  jodgmeot  creditor,  by 

▼irtne  of  an  elegit,  might  have  brovght  an  ejectment,  and  held  npon  the  extended 

▼alae;  and  as  he  had  (he  legal  interest  in  the  estate,  the  court  wonld  not 

take  it  from  him :   and  tiiis  whether  the  judgment  or  statute  were  paid  off 

or  not.    Anon,  2  Ch.  Ca.  208.    The  prior  judgment  or  statute,  however,  "^iU 

[  531  *  1     b*  of  little  use  to  the  mortgagee,  unless  it  confer  a  right  to  the  legal  cstite^ 

and  a  mortgagee  buying  in  a  snbse<|ueat  judgment  without  the  consent  of  tlM 

mortgagor,  cannot,  as  against  a  mesne  mortgagee  or  assignee  of  the  equity  of 

redemption,  tack  this  judgment  to  his  mortgage.    Post,  527. 

Lord  MficeUe'       A  judgment  creditor  tlierefore  does  not  in  equity  stand  on  the  same  footing 

^WriMv^     as  a  mortgagee  or  purciiaser.    In  WriglU  v.  PWiMg,  ante,  519 «,  n.  (#),  itwss 

Pilling  over*     made  a  question,  wliether  a  judgment  creditor  might  not  as  well  secnre  himelf 

'^''^*  by  buying  in  a  prior  incumbrance,^  as  a  third  mortgagee  might  by  takmg  n 

assignment  of  the  first  mortgage ;  and  on  Mr.  Vernon's  making  the  dedatatisB 
above  alluded  to.  Lord  Chancellor  Macclesfield  and  several  at  the  bar  seemed 
not  to  agree  to  it,  but  thought  a  judgment  creditor  ndgfat  as  weQ  secure  hinadf 
by  taking  in  a  prior  mortgage  as  the  third  mortgagee ;  for  that  his  judgmeoi 
was  a  lien  on  the  land :  and  when  he  got  in  a  prior  mortgage,  that  ought  not 
to  be  taken  from  him  till  payment  of  his  whole  debt.  This  obiUr  opinion  of 
Lord  Macclesfield  has  never  been  attended  to ;  and  it  may  now  be  considered 
as  fully  ever- ruled  by  the  subsequent  case  of  Braee  v.  MerUmrm/^  ubi  sapn; 
and  the  point  as  stated  by  the  learned  author  is  uniformly  acknowledged  as  the 
settled  doctrine  of  the  court  by  all  the  equity  text  waiters.  See  9  Fonb.TKS. 
£q.  302,  5th  edit.  But  a  judgment  creditor,  it  must  be  remembered,  suj 
redeem  a  precedent  mortgage,  though  he  acquire  no  benefit  thereby*  Bsms^ 
▼.  AMhhy,  Finch,  868. 

(P)  And  after  execution  sued,  he  has  but  a  mere  chaUel  interest  la  the 
land  extended,  and  no  freehold. 
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^w  or  contemplation  of  the  conusor's  real  estate ;  for  lands  Lamb  fmrehMB^ 
afterwards  purchased  may  be  extended  upon  the  judgment ;  ,„^j,^^  ^4  Sb 
nor  is  he  deceived  or  defrauded,  although  the  conusor  of  the  ^'^"*^^- 
judgment  hath  before  mortgaged  his  real  estate,  as  is  the  case 
of  a  mortgagee,  if  the  mortgagor  hath  before  mortgaged  his  / 

land  to  another. 

Thus,  where  B.  made  a  mortgage  of  his  estate  (/),  and  Crtditw  (<»^. 
afterwards  became  indebted  to  H.  in  60/.  and  then  conveyed  S^^^;^!^ 
to  S.,  in  trusty  in  the  first  place,  to  pay  a  debt  due  to  himself,  ^f^^  '*i/^ 
and  subjected  thereto  all  B.*s  other  debts  in  average ;  then  S«  wDerage  only, 
tendered  the  money  to  the  mortgagee,  which  the  mortgagee  miMstgnmint 
refused,  and  aftierwards  he  assigned  the  mortgage  to  H. ;  dieu  ^Ll^  *'*^" 
H.  obtained  judgment  against  B.  on  his  bond  for  the  60/.,  aft;er 
which  S.  sold  to  the  plaintifis,  who,  not  having  paid  their 
purchase-money,  preferred  their  bill  against  the  mortgagees 
and  H.  to  redeem ;  and  it  was  decreed  that  the  plaintifis  should     £  SSS  ] 
xedeem,H.*s  mortgage,  and  that  the  judgment  should  be  paid 
but  in  proportion ;  for*  though  H.  had  a  title  at  law,  and  it  was 
insisted  that  this  judgment  would  afiect  the  resulting  equity 
in  B.,  if  there  was  more  than  su£Scient  to  pay  his  debts,  yet 
the  conveyance  made  for  .the  payment  of  debts,  being  a  good 
conveyance,  and  prior  to  the  judgment^   thaif  beinjg  subse- 
quent, could  not  affect  the  estate* 

So,  where  A.  mortgaged  his  estate  to  B.  (g),  «id  iben  as-  Jmdgment  trt' 
signed  the  equity  of  redemption  to  C. ;  afterwards  D.  obtained  jirHnuJ^agT 
A  judgment  against  A.,  and  procured   an  assignment  of  B.'s  «<>*  ''T^^'ISl  '* 
mortgage ;  then  C.  tendered  the  money  due  on  the  first  mort-  g^get  as  to  hU 
gsige  to  D.,  who  had  notice  of  the  assignment  of  the  equity  of  ^   *^^ 
redemption,  at  the  time  of  his  purchasing  in  the  first  mortgage* 
It  was  objected,  that  D.,  having  the  legal  estate  in  him  by  the 
assignment  of  the  forfeited  mortgage,  and  C.  having  only  an 
equitable  interest,  not  supported  by  the  legal  estate,  he  ought , 
to  pay  both  monies  to  D. ;  but  the  coiurt  resolved  that  C. 
should  redeem,  paying  only  the  money  due  on  the  mortgage. 

'    (/) SUphefuoHt.Haywardt'PTe. Ch*     Kob.  on  Frand.  Conv.  S55.^£(f.] 
310.    [Vide  etiaro  Lcatgtom  v.  IVoc^y,         {g)Breerton  v.Jonff  l£q.  Ca.  Abr. 
4  C|l.  Hep.  16,  pi  30,  Sd  edit,  aod     3S5,  pi.  10«   [^.  C.  post,  6Vr  a.^Ed.} 
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Per$om  lending  There  b  indeed  a  ease  (A),  in  whicti  the  court  may  be  thotig&t 
pmto^^jfl^  to  have  infringed  upon  this  rule,  whidi  wafi»  where  A.  the 
Mor/^i^e  pre-   plaintiff,  had  lent  money  on  seyeral  notes  of  diffiarefit  datei» 

each  of  them  in  words  to  this  effect :  "  Received  of  A. L 

to  be  secured  on  mortgage  of  my  Stokehall  estate  ;**  and  die 
drawer  had,  previously  to  his  drawing  these  notes,  made  a 
mortgage  of  his  estate  to  the  defendant*  A.,  to  cover  the 
sums  lent  on  the  notes,  bought  in  a  mortgage  which  was  made 
prior  to  the  defendant's :  and  Lord  Hardwicke  was  of  opinion, 
that  A.  should  thereby  protect  himself  against  die  defendant's 
mortgage ;  and  should  be  paid  the  money  lent  upon  the  notes, 
as  well  as  what  was  due  to  him  upon  the  assignment  of  die 
first  mortgage. 

BecauMt  drawer      But  it  appears  to  me  that  this  case  is  clearly  distinguishable 
to  eeewemoney^^^  ^^^  Common  one  of  a  creditor  by  judgment,  or  statute, 
•n  mortgage     purchasing  in  a  prior  incumbrance  to  protect  himself,  which, 
[  528  ]      as  hath  been  said,  he  will  nolt  be  permitted  to  do ;  for  these 
memorandums  seem  to  fall,  more  properly,  under  the  descrip- 
tion of  agreements  for  securing  the  money  lent  by  mortga^, 
than  of  notes  for  the  payment  thereof;  and  consequently,  the 
court,  considering  that  as  done,  which,  upon  a  bill  to  compel 
a  specific  performance  of  these  agreements,  they  woidd  hare 
directed  to  be  done,  looked  upon  this  case  as  not  distii^uish- 
able  from  the  ordinary  case  of  a  puisne  mortgagee  purchasing 
in  a  prior  incumbrance  to  protect  himself  (f). 

Statute  extend^      So  a  statute  extended  may,  notwithstanding  this  rule,  be 
eomtsee  as  to    made  use  of  to  protect  the  conusee,  as  to  a  farther  sum  lent 

(,h)  Matthew   v.    Cartwrightf   %  Atk.   347,  et  vide  BayU§  v.  Rebeen,  Pn- 
Ch.  89.     Coleman  v.  Winehj  ibid.  511,  et  sopra,  350.  359, 
(i)  Vide  Ex  parte  mtUe^  1  Ves.  jnn.  16t,  et  mpm. 


No  tacking  aU      (Q)  Tljii>  was  a  clear  case  of  equitable  mortgage  *,  and  aUiioagh  it  anj  os  s 

lowed  to  eimpU  £nt  impression  appear  to  sapport  the  propositioa,  that  simile  contract  creditait 

^^niraot  ere^ 

^i^fffg^  nay  bay  in  a  prior  mortgage  and  tack  the  debt  to  the  secmity ;  yet,  ^fkea« 

is  considered,  that  a  jodgment  creditor  wiU  not  be  allowed  to  protect  hiffidf 

under  the  doctrine  of  tacking  by  purchasing  in  a  prior  mortgage,  ItceilsialT 

[  52S  ^  ]    seems  to  follow,  that  a  simple  contract  creditor  cannot  be  in  a  better  ittiitiM 

by  sach  a  pvrchaie ;  and  this  may  be  laid  down  as  good  lawj  anpportid  lij  tia 

«ase  of  Newby  ▼.  Cooper,  Fhieb,  379 ;  et  ^Ido  ante,  351,  n.  (K). 
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by  him,  i^auist  a  mortgage^  or  security/  taken  by  a  mesne  in-  further  sunu  ., 
eumhrancer;  for,  the  conuaee  being  eotitled^  at  law,  to  hold  mortgage  takeji^ 
tfie  estate  until  hb  be  satbfied  hts  original  debt  at  the  extended  ^a^^!'""^"^ 
value,  the  court  will  not  interpose  to  take  it  frqm  him,  ^hen 
he  hath  a  further  demand ;    for  that  gives  him  an  equity  to 
retain  ft  against  the  mesne  mortgagee^  which  the  latter  cannot 
oi^^er-reach,  but-  on  gaining  a  greater  equity  to  himself  by  dis- 
charging both  debts.     Thus  where  a  man  acknowledged  a  sta« 
tute(i)  in  the  penal  sum  of  1500/.  for  payment  of  800/.  with 
interest ;  and  then,  it  being  forfeited,  and  the  Uuids  extended 
thereupon  at  a  certain  annual  value,  settled  the  same  lands  in 
tail,  for  a  good  and  valuable  consideration ;    afterwards  he 
borrowed  more  money  of  the  conusee,  articles  having  been  first 
drawn  between  them,  whereby  it  was  agreed,  that  the  statute 
and  extent  should  stand  as  a  security  for  the  farther  sum  bor-  •  .  -v 

rowed.  The  conusor'  being  dead,  and  the  principal  sum  of 
800/.  with  interest,  satisfied  by  perception  of  profits  or  other- 
wise, the  plaintiff,  tenant  in  tail  under  the  settlement,  filed  his 
bin  to  account  at  the  real  value;  but  it  was  held  by  Chief 
Baron  Hale,  and  all  the  court,  that  no  relief  could  be  given 
agsdnst  the  penalty  of  the  statute,  the  equity  being  equal,  and 
the  law  on  the  side  of  the  defendant. 

A  prior  mortgage  purchased  in,  will  be  no  protection  to  a  Pn'or  mwtgage 

puisne  mortgagee,  unless  it  be  forfeited  (/) ;    for  until    then;  JJ^jj^J'JJ^  ** 

.  the  estate  remains  as  it  was  at  common  law,  redeemable  upon  sragee,  unieae  U 
performance  of  the  coadition  stipulated. 

And  a  puisne  mortgagee  (m),  who  purchaseth  in  a  prior  se-      [  5S4  ] 
curity  to  protect  his  own  (r),  shall  not  only  hold  it  until  he  be  ^^/^^' 

{k)  Sir  John  Hedworth  v.  Jositu  Pru  meiit,  see  pages  551,  2,  infra,  and  note 

Male,  Hardr.  318.  there.^£J.] 

(J)  HUchcoek  v.  Sedgwick^  S  Vern.  (m)  Darey  v.  Had,  iVera.  49. 

156.    [Affirmed  on  appeal  in  parlia- 


tfi  prior  seeun 


(R)  That  is,  a  poisne  mortgagee,  who  has  purchased  in  a  prior  security,  to 
protect  a  snbsequent  mortgage  which  he  holds  in  his  own  right,  as  distin- 
guished from  a  subeequent  mortgage  which  he  holds  for  the  benefit  of  anoUter 
fa  agejit,  trustee,  guardian,  hetr  at  law,  or  executor,  and  this  distinction  it 
vill  bf  well  to  remember. 
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I 


n/y,  paid  aU    paid  his  debt^  and  reimbursed  the  money  advanced  by  hua  to 

due  •»  thai «''-  -■  .        •  •!   i       i      i 

MinVy  09  weU    purchase  it ;    but  until  he  hath  received  all  the  money  and 

arrears  of  interest,  due  on  the  security  bought  in,  as  well  as 
upon  his  own. 


4U  OH  his  owu. 


Mcrigngeehav-^  Ai\|f^  as  a  puisne  mortgagee  may  tack  a  prior  incumbnmoe, 

wfy  fflc*  fj'  ^^^  brings  with  it  the  legal  estate,  to  his  own,  and  thereby 

««w<Sr7o*«f  protect  himself  against  intervenmg  charges  thereon («);  so,  a 

security^  t/  he  niortgagee  eigne f  having  the  legal  estate,  may  tack  a  subse- 

have  no  notice  ^  -  iii.  i«  . 

of  mesne  in-     quent  sum  advanced  by  hun  upon  the  former  security,  to  bis 
cumbrtmee{9).    p^j^j.  mortgage,  and  thereby  protect  himself  against  mesne  [t] 

(n)  Goddard  v.  Complin,  1  Ch.  Cm.  119. 


SimpHe  contraei      (S)  Tbb  waa  stated  to  be  a  known  role  in  equity  by  Lord  King,  in  fie4M 

del^  mt  tack-    y.  Backhouse,  Kel.  Rep.  6,  cited  also  post,  voLii.  634.    As  to  future  advsnces 

ttote  to  mort' 

gage^  ihoMgh      *^  ^^  observable,  that  simple  contract  debts  are  ipot  tackable  to  a  mortgsge, 

Qccttmpwned  either  in  themselves  as  simple  contract  debts,  dr  by  means  of  a  parol  sgree- 
ari  eMtni  thai  ''^^"^  ^^^  ^®  mortgage  shall  become  a  security  for  such  debt.  This  was  de- 
U  shoutd  be  so.  cided  by  Lord  Eldon,  in  Hooper  Ex  parte,  1  Meriv.  7.  The  single  pouit  before 

the  court  in  that  case  was,  whether  or  not  the  petitioners  were  entitled  to  tiek 
a  simple  contract  debt  of  400/.  to  their  mortgage  security,  on  proof  of  a  parol 
agreement  that  the  same  should  be  tacked  to  the  original  mortgage.    Lord 
Eldon  decided  hi  the  negative ;  observing,  that  the  mortgagee  was  not  entitled 
to  say  he  hdd  the  mortgage  as  a  deposit,  because  the  contract  nnder  vhich  he 
held  was  a  contract  for  conveyance  only,  and  not  for  deposit.    The  subse- 
quent memorandum  in  writing  created  nothing  more  than  a  debt  by  simple  con- 
tract, and  could  not  be  added  to  by  parol.    Thereupon  his  Lordship  dismined 
the  petition,  with  liberty  to  file  a  bill.— It  is  barely  necessary  to  notice  tbe 
difference  between  a  simple  contract  debt  and  a  debt  by  judgment,  to  perceirs 
the  ground  on  which  the  case  was  decided.    A  judgment  is  a  species  of  se- 
curity, and  is  a  genera)  lien  on  the  land ;  but  a  simple  contract  debt  in?9lTes 
no  other  relation  than  that  of  debtor  and  creditor.    S.  L.  ante,  9al,  n.  (K). 
lUustraiion  of        i'^)  It  may  not  be  amiss  to  explain  these  technical  terms.    If  there  be  fosr 
terms^Taek'      mortgages,  A.,  B.,  C,  and  D.,  A.  will  be  the  eijue  mortgage;  B.,  C.,aod  D., 
beiween''eqvit^  wl'.l.be  puisue  mortgages ;  and  B.  and  C.  mesne  mortgages.    But  the  words 
Me  incum'        eigne,  mesne,    and  puisne,  are  meant  to  express  the  situation  of  tbe  first, 
brancers*  second,  and  third  mortgagees,  or  incumbrancers.    Therefore  as  betweea  &., 

C,  alnd  D*.  B.  will  be  eigne  mortgagee;  and  as  between  C.  and  D.,  and  aa 
intervening  incumbrancer,  C.  will  be  the  eigne  mortgagee;  the  interreaiBg 
charge  will  constitute  the  mesne  incumbrance,  and  D.  will  be  the  pnisne  o»ort- 
gagee.  But  it  should  be  remembered,  that  to  enable  a  mortgagee  to  benefit 
himself  by  the  doctrine  of  tacking,  either  his  own  mortgage  or  tbe  ooe  bt 
buys  in  should  confer  a  title  to  the  legal  esUte ;  consequently  with  regard  ts 
tacking,  the  word  eigne  must  designate  the  first  mortgage  or  incmabiance, 
and  not  the  eigpe  mortgage  by  relation,  see  ante,  4di»-446.  et  infrai  558. 
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incumbrances.  Thus,  where  A.  had  an  annuity  charged  on 
the  manor  of  8.,  and  B.  an  estate  therein  Uable  to  the  annuity, 
and  C.  an  interest  subsequent  to  both  by  mortgage  (o);  B.  ^ 

having  no  notice  of  C.'s  interest,  treated  with  him  in  the  rever- 
sion in  fee,  who  desired  to  borrow  money  of  him,  and  there- 
upon purchased  A.'s  interest,  and  for  that,  and  by  way  of 
money  lent  to  the  reversioner,  paid  900/.;  but  there  was  no 
more  than  5001.  due  to  A. ;  C.  exhibited  his  bill  against  A.  and 
'  B.  to  redeem  them  on  payment  of  their  debts ;  and  the  ques- 
tion was,  whether  C.  should  pay  B.  anymore  than  the  mort- 
gage-money he  had  originally  lent,  and  the  500/.  paid  by  him 
which  was  due  to  A.  ?  And  it  was  derceed,  that  he  should 
pay  the  whole  900/.  advanced. 

So,  if  there  be  first  and  second  mortgagee  (p),  and  the  first  Fira  more- 
lend  money  after  the  last  mortgage  made  (u),  taking  a  judg-  a^tulg^t  U 
ment  as  security,  he  may  tack  this  to  his  mortgage  to  protect  ^^^^SSll 
himself  against  the  second  mortgagee,  for  he  hath  the  leiral  T^  to  a  te- 
estate  and  the  judgment,  which,  though  it  passeth  no  interest,  Ae  JM  m  «•- 
presently,  in  the  land,  operates  as  a  lien  (w).  ****• 

(o)  Blaelulon  v.  Moreland,   8f  Ch.     4th  resolntion  in  Brace  r,  Duche$§  ^ 
Ca.  SO.  MarWoroughf  %  P.  Wms.  494.    t  Ves. 

(p)  Shepherd  v.  TUUy,  t  Atk.  S6S.      66i.    £t  rapn. 


(U)  Witfaoat  notice  of  the  second  mortgage  at  the  tune  of  soch  rabtequent 
advance.    Pre.  Ch.  2X6. 

(W)  Lord  Chancellor  Freeman  pnU  a  nimilar  case,  S  Freem.  7.    Sir  William  DAt  twked  U 
Grant  carried  the  doctrine  a  step  farther,  and  decreed,  that  when  circom-  ^|^f ^^fj^ 
stances  arose  in  which  the  doctrine  of  tacking  took  place,  the  judgment  or  thererf/ 
•tatnte  tacked  to  the  preceding  mortgage  became  as  much  part  of  the  mort- 
gage as  the  som  origtnalij  lent,  and  was  to  be  considered  as  equally  secured 
thereby.     The  case  in  which  his  Honor  pronounced  this  opinion  was  that 
of  Baker  v.  Htvrri*^  16  Ves.  3^,  where  there  was  a  mortgage,  and  afterwards 
a  judgment  entered  np  by  the  mortgagee  for  a  farther  sum  and  docketed, 
and  then  a  second  mortgage ;  the  mortgagor  becoming  bankrupt,  the  second 
mortgagee  filed  bis  bill  against  his  first  mortgagee,  and  against  the  bankrupt 
and  his  assignees,  praying  that  he  might  redeem  the  first  mortgage  on  psiy- 
ment  of  what  was  due  on  thsit  mortgage  only ;  that  the  assignees  might  be  ., 

foreclosed  or  a  sale  be  directed;  and  that  the  deficiency.  If  any,  might  be 
proved.    The  first  mortgagee  insisted  that  he  had  a  right  to  tack  the  judgment 
to  his  mortgage,  and  that  he  was  entitled  to  be  paid  both  his  debt  by  mort- 
''  pge  and  judgment  in  preference  to  the  second  mongagee.  Sir  Willhun  Grant 


i 
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Fwrtker  turn  Bttt  di&  fattber  som  achranced  alust  be  to  mie  who  hui 
be  i9  &ne  Jkoo-  nght  to  charge  the  estate  in  question  (q)*  Therefiwe  whe» 
Sjwf«fa^>     I*  C,  the  gnuid*&ther  of  C.  made  a  mortgage  of  lands  in  fee 

to  H.|  md  then  haviiig  two  soim,  A.  and  B.,    demised  the 
equity  of  redempti(Mi  to  his  youngest  -sbn  B.,  and  his  hein, 

(9)  Cooper  T.  Cooper^  Neb.  Rep.  153. 


Miirter  6f  the  Rolli.-^<' Ik^  flfMoD    eootimiet  clearly  that  tfae  rabteqiittt 

bankmplcy  canSot  in  aoy  degree  affect  the  [first]  mortgagee^  who,  before  the 

Uaakruptcy,  had  a  complete  liea  npon  the  lapd,  as  well  for  the  jadgmeat  v 

the  aM>rtgage  debt.    The  statote    relates  only  to  judgmenta    that  cooliiiM 

Inerely  sach  at  the  tiaie  of  the  baokmptcy,  not  lo  those  wliich  have  icqaM 

all  the  effect  of  an  actoal  mortgage,  ^  is  the  case  of  a'  jadgment  obtnsd 

by  a  party  having  an  antecedent  mortgage.^ 

ilfr.  CJkriff  tan's      Mr.  Christian  cannot  think  that  a  judgment  miitedwltha  mortgage, .  vai 

skftsarolioiis  in  ever  Intended  to  be  treated  as  a  mortgage  against  the  general  creditors  where 

BtSSr  V.  Mar-  ^^  debtor  becomes  bankrapt ;  and  he  founds  this  opinion  on  tfae  following  coi- 

fUf  eaaMtted    sideration^  which  is  an.  entire  misapprehension  of  the  law :— **  If  ^.  fan  s 

natMooM.  jndgmenty  ha  must  have  a  dividend  only;  if  B.  has  a  mortgage,  he  jnostbe 

paid  in  foil,  if  the  estate  is  of  safficient  value.    I  cannot  think  then  tbst  the 
legislature  intended  that  A.  was  also  to  be  paid  in  full  out  of  the  premises,  if 
he  got  an  assignment  of  B.'s  mortgage.*'    %  Christian's  Bankrapt  Laws,  lU, 
.  2d  edit.    This  shews  Mr.  Christian's  opinion  to  be^  that  a  judgment  creditor 
can,  by  buying  hi  a  mortgage,  tack  his  judgment  debt  to  the  mortgage,  sad 
[  596  *  ]     thereby  obtain   satisikction  In  full  for  both  demands.    But,   we  have  wen, 
ante,  519,  notes  (s)  and  (O),  that  a  judgment  creditor,  buying  In  a  mortgage 
(whether  that  mortgage  be  executed  before  or  after   his  judgment)  caaaot 
tack  his  judgment  to  the  mortgage ;  consequently  the  legislature  did  nefer 
intend,  for  such  is  not  the  law,  that  A.  procuring  an  assignment  ti  B.^awrt- 
gage,  should  be  paid  in  full.    80  much  therefore  of  Mr.  Christian's  argaiMBt, 
in  derogation  of  the  above  judgment  of  fiir  William  Grant,  as  depends  oa 
this  opinion,  must  be  dismissed.    The  learned  gentleman  argues  with  ntt^ 
force,  when  he  observes,  that  tiie   legislature  has  expressly  declared  that  s 
creditor  by  a  jvdgnent  miexecnted  shall  have  no  preference  ta  the  pr^adies 
'      of  other  ereditan.     But  4Sir  William  Grant  took  this  into  cnnskleiatioa  is 
.fiaApsr  V.  ffarris;  and  as  that  case  was  drcamstanoed,  expressly  ruled  to  tke 
contrary.    Mf .  Christian's  hint  that  his  Honor's  Judgment  in  this  case  wiHi 
on  a  foturs  bivwtigatioa,  be  considerably  qualified,  if  not  over^mled,  ti>  it  ii 
conceived,  entirely  unfounded:  for  an  act  of  bankruptcy  ought  not  surely  to 
undo  rules  which  have  been  eetnUisfaed  for  centuries,  namely,  thatapriit 
mortgagee  may  tadc  a  dodteted  judgment  to  his  mortgage. 
^tthfiiiim  on        ^®  nay  also  here  remind  the  student,  that  if  money  be  lent,  and  allervaidi 
tacjfetag  OS  to      on  « farther  advance  a  mortgage  be  made  to  secure  the  same,  neither  the 
^j^^^^^         mortgagor  (s  Ch.  Rep.  947,)  nor  his  heir,  after  his  death,  (1  P«  Watf.  Tft^) 

can  redeem  without  paying  all  |he  money  due,  t  Ch.  Rep*  247.    And  theogh 
file  mortgage  be  obtainad"  by  assigmncflt,  the  mortgagor  nanaat  redeem  «iA* 
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mni  died ;  B.  enterad  iato  the  mortgaged  boida,  tnd  eiqbyed 
the  same  two  jtaa^  wbA  then  died,  leaving  a  son  an  infimt. 
After  B/i  death,  fab  elder  farodier  A.,  entered  on  diese  hndfti 
and  faaw^  ooeasion  Sot  taouty^  jraied  willi  tlie  mortgagee  in 
amrignment  of  the  nmrtgage  to  another  person^  of  Miom  hk 
borrowed  a  firther  sum,  aad  which  the  assignee  advanced^ 
faaving  no  notice  of  tlie  will  of  L  C.  Then  the  heir  of  B.  camfe 
of  age,  and  exhibited  a  biH  to  be  let  into  the  Mjuityof  rodonp^ 
tion  upon  the  foot  of  the  first  mortgage.  And  on  his  part  itwaa 
insisted,  that  the  assignee  eoidd  >>e  in  no  better  condition  than 
the  mortgagee,  and  that  if  there  had  been  twenty  assignments 
for  more  money,  if  the  mortgagor  or  he  who  legally  repre«- 
aented  him  had  not  joined,  he  should  not  be  barred,  but  ought 
to  be  relieved.  On  the  other  side  it  was  contended,  that  the 
assignee  was  a  purchaser  for  avahiabte  consideration  without 
notice  of  this  incnmbranoe  by  the  will,  and  that  he  had  a  good 
title,  having  taken  an  assignment  from  die  mortgagee,  wherein 
th6  visible  heir  of  the  mortgsgor  was  a  party,  and  ihereibre,  [  587  1 
that  if  the  heir  would  redeem,  lie  ought  to  pay  the  whdle  prin^ 
cipal  sum  and  interest.  But  ^the  court  was  of  opinion,  and 
•  decreed  that  the  heir  should  be  let  into  the  equity  of  rtdemp^ 
tion  upon  the  foot  of  the  first  mortgage* 


And  where  A.  had  a  prior  judgment,  and  a  mortgage  like*  Ftti 
wise  on  the  estate  of  B.  (r) ;  and  a  subsequent  judgment  cre^  hmni  iZbi^k 
ditor,  but  prior  in  time  to  the  mortgage,  brought  a  bill  in  JJjJ^^JJJ^'^r*^ 
chancery,  praying  a  sale  of  the  mortgi^or's  estate,  who  was  ■>«'"«  iMr- 
likewise  willing  and  desirous  to  sell;  per  ccirmin,  here  A.  is  m  /mt  rf  m- 
not  a  subsequeid;  incumbrancer  buying  in  a  prior>  but  is  the  first  ^!!^t^vtdrT 
of  the  incumbrancers^  who  advanced  more  money  on  a  second  ^J^^fLjStmf 
incumbrance.  Where  the  Jirst  incumbrancer  by  judgment  has  cad  wmrtg^gt^ 
Bkewise  a  mortgage  upon  the  estate,  notwithstanding  there  is 

(r)  SmUImm  v.  Tlumptmiy  1  Atk.  5fl0. 


oot  paying  the  money  lent  to  Um  pre?ioo8ly  by  tiie  assignee,  4  Ch.  Rep.  3d(k 
A  distinction,  therefore,  is  apparent  between  a  bill  to  redeem,  and  a  bill  to 
foreclose ;  for  in  the  latter  case,  the  mortgagee  cannot  insist  on  tacking  his 
subsequent  debt,  as  he  may  do  on  a  bill  for  redemption.  See  note  to  Cslsaian 
V.  iVimeK  1  P.  Wms.  776,  and  Jlf«rrel  v.  Posfce,  S  Atk.  55.  Ardur  ▼.  Smii^ 
$Stra.  1107.  This  Utter  distioction  howcfer,  is  fur  from  settled^  see  ii 
vol.il«  p«iai9. 


""  ■  ^^"K^  "J"^  a  OHe  to  die  aor^age,  yet  if  the 
=  ;sj.rai  :iniBeot  smA  jndgmoit,  the  crfedHor  opoo 
«w  -.Lj^BK  iiuil  m  one  into  a  court  of  eqm^, 
n  ..ut:.a  tuecMMsooOTtgRged,  wMioat  paying  off 
^■K..!^  m— »■  bah  oi  the  first  judgment  and  Ae 
E  -7Ti:iRMMLbeT«>T-h>nl.  if  tlie  defendant  ahoiild 
rtw^ammamm,,  wah  a  ^sior  incnmbraiKe  in  hit  ftwr, 
^naaKwrnnKODOtt  of  a  pnu-  jodgraent  wonUbe. 

^  IK  •  H*  ^am  J.  OEtt  nrat^Bge  (#),  puichaae  in  i 
^  -i.:i3m^  ^noM  fie  amaemt  of  tie  mortgagor,  i 
^rcr:::sft.  r  i^vbib  of  the  equity  of  redem[iiois 
;e  ■-_:3ii  ~  T-srtaeBiBn^^dneon  both  securities,  b 
■  "T^^^c  ri»Ktt  ii^aactKHi  of  die  mor^agee  tendeH 
J*-  ^^  -=«aifc  (uiiMt  the  consent  of  the  owwi, 
[  his  own  security  (w  ij. 


e  of  the  interremng 
«afag  Bore  money  upon  t 
Ehe  penitted  to  tack  dm 


:  a  piw  mortage  of  certain  laiid^ 
aM^init,  lent  a  &rther  sua  to 
-  :  CaB^ed  AatK.  had  notiii 

e  atf  waoBjtBotz  E.,  by  his  >st- 
■^mm^,  bat  eneiTely;  and  C. 

L  -JO'  the  Indmg  the  last  moofpf; 

KMM  Mtice  poattiTdy,  the  court 

'ViMK  ^  the  first  money  only. 

».  f  Oaa  f.  Smmi,  Pre.  O.  tH> 

>  «*  a.L.lB&i,  MJ,  3,-H.] 


•«  I'MMNkt  m  hck  it  to  liu  « 
k  'W|iwfMa  icinriljof  actiMk. 
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And  the  bwis  the  mne  m  case  of  pmeliiMffi/l  bl  fiff/if  a^  /'^a^iit  4< 
corities,  to  protect  sobieqiicnt  iiiciiiiibrMiee#  (u)  ^  H  wilt  iKit  ^^f,  IZZl  1^ 
arail  the  pmdnier^  if  he  had  notice  of  tlio  mims  it^tmn  ^ZV^'lifZf 
faranoe,  at  the  thae  he  adiranecd  bw  mcmity  tm  nnth  unW/pi^rrvt  n^H^idh 
secoritr;  for  it  k  the  purdiam^^  without  Miir;^^  thttf.  (itivM 

■iH|aarhMrwirfi  aotiee  of  mMhe^n  f^hi,  hw  fffvifHC  *  ^^'t**" 
akfe  u—hTMiriiin  wOI  aaC  avaii  Uai^  Ci^  b^  eby^Mm  a#i»y  Ma 
^ohBtaril^,  aai  af  him  mm  fraa  wtiL 


ft  «■»■,  howevo;  that  diia  rofc  miM^2a$r  iu>«:»^>i^^  arfm»t4  ^^^^tff^^f^'^ 
of  aa  ocepdiafii,  wnexs  a  ana  ftr^  aMrc<(;»fr^4  MMfWf  hy  a  /M>  ^a^./^/  ^rfhrtit 
Active  canveyaice^  and  afh«Trarftji  t5rv  a  ji^>/«4  ,;hv^^^  Hy  jwi  Cr'^fkXk'' 
mBanaaBt  diac  is  2nod  and  lififa^iai,  ariif*  a^i^  /;/  ^^  f^-  m^ j^fi'  4^ 
■arx'i  Sir,  m  dda  eaae^  the  n^^jwd  ^hskA  j[>r-^j#il  rt/»€«rJ#h*  p^^fi,m0  ^^it^',^^ 
aBB£nc:  W'^"""*^  :iie  Le^  dtii(  inr  /f^  i^f^^^  in  him^   ;m4 
fl^pic^  wiE  3ot  iniESTVMe  3»  wfRsC  it  fVnm  htm^  wti^r^  rv>^K  ;rt^<* 


;    If 


»_•  » 


i.uk.21^  *C^Cj^  2.rn»««.     :Ja.  «i*  Vi^  «»«Mf  .i*i«^^,   ;4*.  f. 


I.      SL  X 


in.  W'  rsm    %^  -»•.*    i^«»    .i«»     '*•**  :     -^    >*i  ^^'^  » 


ASft  a         CHAP.  xm.       Air  raiwirr  n  vimuBiuisicn, 


•t 


6ie«#ii4  M0Hk        The  foBorwiBig  Q8«e  «6eDig  to  have  be«9i  dedded  vpoD 
Mjtf»  «ie  1^  gvound;  for  mlem^  ^  ij^Meqiimt.  pmohMtr  finr  «  TdbaUs 
.^JJJ^Jj,***  eonaideration,  who    had  a  complete  tide  ia  law,   oanld  k» 

lAuu^ged  with  fraud  by  reas<m  of  notice,  theie  appean  to  beio 
529  J  fceteace  upon  vhudi  the  prior  jwrchaser  f(»  a  vabiable  eona- 
deration  likewUe^  bol  whooe  tille  was  dflleetive,  oouU  tfftf 
&r  relief;  because,  ae  hetira«»  tiio  pttcdiasers  upon  the  like 
CQiuaderatioiis,  thatwhieh  has  the  eomiilate  title  in  kw  must 
prevail  (y).  Richard  Wisemap,  son  and  heir  appaimt  ef 
Sir  Richard  Wiseman^  intermarried  mth  Winnifired  Bairing* 
tan,  antitied  to  a  portion  of  4000/,  and  ImnighA  a  bffl  against 
hb  wife's  trustees;  whereupon  a  decree  waa  had  to  pajhim 
his  wife's  fortune,  upon  making  .a  eonqpetent  aetdenieiit ;  «« 
upon  failtnre  theveof,  the.  fortune  to  be  invested  in  bnds  hj 
die  approbation  of  the  Master.  And»  upon  the  Master's  re- 
port, tiiat  no  competent  settleneat  could  be  made  by  Richaid 
the  son,  it  was,  by  choice  of  tixe  parties,  invested  in  lands  af 
Sir  Richard,  the  father,  of  equal  value ;  part  of  which  Iamb 
hapi)ened  to  be  eight  acres  of  copyhold,  which  in  the  settle- 

>   (y)  Ogwich  V.  Ptumer ,  Pasdi.  1708.    9  Bac.    Abr.  644.     [Bac  Abr.  tit 


sition  advanced  by  him  in  the  text,  for  Uie  cases  are  not  paralleL    In  die 

one,  the  question  arises  between  two  mortgagees ;  in  Hhe  other,  between  t 

mortgagee  and  Judgment  creditor.    But  the  paragraph  altogether  is  litUe 

to  great  objection,  and  must  be  denied  to  be  law  for  the  reasons  assigned  in  the 

note  to  p.  531,  post,  to  which  the  reader  is  referred.    Mr.  Fonblanqne  addi  t 

query  to  this  doctrine  of  Burgh  v.  Francisy  on  the  groond,  that  the  secood 

mortgagee  had  notice  of  the  former  defectlre  mortgage,  and  of  tlie  first  laort- 

gagee's  equity.    See  Fonb.  Tr.  Eq.  p.  S8. 

r  5S9^  ]         (Z)  If,  therefinre,  the  mortgagor  be  out  of  possemion  upwards  of  fioyean, 

'jntt  mortgage  paying  daring  that  period,  interest  to  the  second  mortgagee  on  liis  mortgige, 

twSa^w^  n0  ^^  ^^^  mortgagee  being  in  possession  all  that  time  withoot  acknowiedgiif 

^har  u  9€C9n4    a  right  to  redeem  In  the  mortgagor,  such  long  possession  by  the  fint  aioft- 

^^ortgagee^ifki  g^gee  will  aoc  affect  the  second  mortgagee,  if  at  the  time  he  lent  his  aisiief 

'^  ih$  mUrlM,    ^  '^"^  ^'^  notice  of  the  first  mortgage,  >  though  it  will  bar  the  mortgsgff 

himself  of  his  equity  of  redemption.    See  ante,  360^  and  385,  la  «•(»• 
Pffn^Mg  0/         The  case  of  OxwUh  t.  Phtmer,  is  also  reported  'm  f  Vem.  €$6*   He  pris- 
oiaapak  t.         dple  of  the  case  was,  that  A.  coTenanted  ta  surrender  lands  to  uses,  wlM 
I'lNMsr.  ^^^  enjoyed  accordingly,  but  no  surrender  was  made.    Thirteen  yeansfter 

A.  surrendered  the  same  lands  to  B.  for  ralaable  consideration  withoot  noties 
•f  the  covenant,  and  B.  vras  holden  to  be  entitled  lo  the  lands,  and  thecoft- 
aaatcas  wen  left  to  their  fanwdy  at  law. 
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.meat,  were  Hndted  and  deckred,  apart  from  the  htAM,  to 
be  to  tide  use  of  tlie  issue  of  the  marriage  in  common  focm^ 
and  afterwards  in  fee  to  the  aon^  with  a  covenant  from  Sir 
Richard  to  surrender  the  copyhold..  The  wife  died  wathost 
iisue,  and  the  son  MKHtgagad  bedi  die  copyhoU  and  freehdd 
togeAef,  frr  a'.vahiaUe  consideration,  to  Oswick  and  odiess^ 
pkanHiEb,  but  without  any  surrender.  The  son  died^  and  the 
landff  descended  to  EBxabeth,  his  sister,  and  h^  at  law; 
dien  the  mortgagees  foreclosed  Elisabeth,  by  a  decree  of  the 
eourty  ^nd  enteved  and  tocde  possession;  to  whom,  bring  ia  , 

possession,  Eliaeab^h  released  and  confirmed  the  estate  in  fi9e# 
Afterwards,  Sir  Richard,  the  father,  having  been  out  of 
poBseflnon  of  the  premisea  frcon  the  time  of  the  settlement, 
which  wa&  made  thirteen  years  before,  surrendered  the  copyr 
hold  land  to  the  defendant  Plumer,  for  a  talvdUe  cansiderth 
Hon:  Plumer  was  admitted,  and  brought  his  ejectment ;  .and  [  ^^  ] 
Ae  mortgagees  brought  their  biDs  to  be  reHeyed',  which  were 
diannsaed  by  the  Master  of  the  Rolls)  on  solemn  arguinent» 
wi^  costs;  for  that  the  court  would  not  supply  the  defect  of 
a  surrender,  against  a  person  that  came  in  by  title,  upon  sur- 
render of  the  same  premises ;  which  decree  was,  on  re-hearing, 
confirmed  by  Lord  Cowper  (a). 


<A)  Who  took  this  difference,  that  when  there  are  two  pcfsons  that  hare  ContinwUUn^  ^ 
(equal  equity,  there  those  t^at  have  the  legal  title  shall  prevail,  beeause  there  is  i^Siin^^vh   ' 
JI0  equity  to  take  from  such  person  the  title  thai  he  hath  gained  at  law ;  as  OxiHtH  r. 
vMiefe  ^  Bf,  and  C.,  are  tl|ree  mortgagees,  and  C.  purchases  ia  the  mortgage  PhuMT. 
of  A*  to  secore  his  own  money  ImA  fide  lent ;  eqoitj  will  never  take  from 
him  the  legal  interest  h^  hath  gained ;  bnt  if  the  contending  parties  in  equity 
lutva  not  equal  equity,  then  those  that  have  the  greatest  equity  shall  prevail 
agaiOBt  th^  legal  title ;  as,  if  a  creditor  takes  bold  of  the  land  by  a  feofiinent 
la  oMrlgage,  with  Uvevy,  equity  will  supply  the  4^ectiv.e  conveyance  against  i^ 
•uhaequent  judgment  creditor ;  becaiiie  the  judgment  creditor  not  relying  oa 
Ihe  lend  for  his  seourily^  he  hath  not  equal  equity  to  have  that  land  applied 
iut  the  payment  of  his  d#bt,  as  he  that  took  it  in  mortgage  ;  bnt  in  this 
iCMmf  urhere  Plumer  had  equally  lent  money,  and  taken  hold  of  the  es^a^e 
hj  a  moctgage  nmde  with  fi  legal  surrendjer ;  so  that  the  legal  Uiterest  was  in 
f  the  covenant  to  sumnder,  though  prior,  conld  opt  be  set  iip  against  hiu^ 
had  no  noCtps  of  .j| ;  .but  Oswick  must  pursue  his  reniedy  at  law,  for  tho 
.Wench  of  the  covenant.    S  Bac  Abr.  645,  4th  edit.  fo. 

.    If  A.  mortgage  to  B.  by  a  conveyance  which  is  defective,  and  then  C,  with  Sicwd  marf^ 
;j«>tfnB  of  B.'s  defective  mortgage,  takes  a  a^oood  n|ortgage  from  A.  by  a  coq-  ^'^  ^^thoni 
veyaacc  which-  is  good  and  effectual ;  C,  the  learned  author  conceives  will  hi 


5i)0  a  CHAP.  xm.       ct  PRtonrrT  nc  ivcvub%ascb§, 

Drfeetivemori'  We  must  here  remark  a  distinction  that  hatih  been  tiduii 
^inat  ntUe-  between  the  preceding  case,  and  cases  where  the  subseqneiit 
crtduin^"^^^  Creditors  have  demands,  which,  altibough  they  are  liens  upofi, 
tkough  not  yet  are  not  considered  as  specifically  charging  the  lands  {z) ;  as 
quent  mort-  equity  will  enforce  h  defective  conveyance  against  claimaiDts  of 
*^'*'*  the  latter  description ;  for,  as  they  did  not  originally  take  the 

lands  for  their  sectirity,  and  come  in  under  the  very  person 
[  531  ]  that  is  obliged  in  conscience  to  make  the  defective  securitj 
good,  they  are  considered  as  standing  in  his  place,  and  viD 
therefore  be  postponed,  until  such  defective  security  be  sa- 
tisfied* 

BlU  to  supply  This  point  was  settled  so  early  as  Lord  Keeper  Bridgman*! 
g&ge  ami  be  time,  in  the  case  of  Burgh  v.  Francis  (a),  the  decree  in  which 
judg^^iSrS!^  cause  was  affirmed  by  Lord  Chancellor  Nottingham.  There 
heir  i^  mort-    thg  ancestor  made  a  defective  mortgage  in  fee  for  500/.'it  bemg 

f^fOTt  decreed  •  • 

accordingly.      made  by  way  of  feoffinent  without  livery,  and  afterwatds  the 

'  heir  confessed  sieveral  judgments  on  bond-debts  due  from  the 

ancestor.  And  the  question  was,  whether  the  judgments  ou{^t 

(z)  Burgh  V.  FrancUf  S  Bac.  Abr.      S79.     Finch's  Rep.  28. 
643.     1  Eq.  Ca.  Abr.  S20,  SSI,  et         (a)  Burgh  v.  FraiicM,  Finch's  Be^ 
vide  S  P.  Wma.  491.      1  P.  Wnu.      28.    Nels.  Rep.  183. 


irfectwe  mart'  preferred,  notwithstanding  he  has  notice  of  A.'s  prior  eqoity  previoQily  to  kb 
igV^yP^^/*^^*  advancing  his  money,  becanse  he  has  the  complete  title  at  law ;  see  ante,  p.5Sl^ 
notice,  ^'^  y  "''^  ^®  learned  anthor  cites  OxwUh  v.  Pbaner  for  his  anthority.  Bat 

that  case,  it  will  be  perceived,  does  not  bear  hhn  out ;  for  Lord  Gowper  ex- 
pressly remarks,  towards  the  latter  end  of  his  Judgment  as  above  stated, 
that  the  second  mortgagee  had  no  notice  of  the  ficst  defective  mortgage,  and 
on  that  ground  it  is  evident  Lord  Cowper  fonnds  the  principal  bearing  of  ^ 
decree.  This  circumstance  must  have  escaped  the  learned  aatbor's  obsem- 
tion;  for  otherwise  he  could  not  have  argued  himself  into  a  belief  duttlie 
second  mortgagee  had  notice,  when  the  report  states  clearly  that  he  lad  not 
notice ;  and  this  supposition  is  the  more  probable,  as  that  part  of  tlie  report 
^  where  this  statement  occurs,  appears  to  have  been  overlooked  by  the  lesned 
author.  The  case  of  Oxwith  v.  Phmer  is,  therefore,  an  authority  for  tfeii 
position  ;  that  if  there  be  tw^  mortgages,  the  first  by  an  assurance  whieh » 
defective,  and  the  second  by  an  assurance  which  is  good  and  effectoil ;  tka 
latter  shall  prevail,  provided  the  second  mortgagee  have  no  notice  of  the  fr^ 
defective  mortgage  at  the  time  he  advanced  his  money.  Bnt  if  he  have  noikh 
the  equity  between  the  parties  will  immediately  become  unequal ;  and  then  au 
.the  cases  declare,  that  the  first  mortgagee  having  the  most  equity,  sbaO  ba 
preferred. 
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to.inciimber  the  mortgaged  premises  until  the  mortgage  be 
paid  off?  And  Lord  Nottingham  determined  that  they  ought 
not;  for  that  the  debt  due  upon  mortgage  did  originally  charge 
the  land,  which  the  debts  by  bond  did  not,  till  they  wer^ 
reduced  into  judgments ;  and  although  the  mortgage  was  de* 
fective  in  point  of  law  for  want  of  livery,  yet  equity,  which 
supplied  that  defect,  did  still  charge  the  land,  and  it  ought 
not  to  be  in  the  power  of  the  heir  at  law  to  charge  it,  by  ac- 
knowledging judgments  in  prejudice  to  such  equity ;  the  rather 
bepi^use  the  mortgagor  had  covenanted  for  him  and  his  heira 
to  make  any  farther  assurance,  so  that  when  the  land  descended 
upon  the  heir  charged  with  this  mortgage,  he  was  in  the 
nature  of  a  trustee  for  the  mortgagee  tiU  the  money  was  paid, 
and  could  not  incumber  it ;  and  though  the  creditors  had  not 
any  notice  of  this  mortgage,  yet  they  should  be  bound  in 
this  case  ;  because  they  were  not  put  in  a  worse  condition 
than  tliey  ought  to  be,  namely,  to  be  postponed  to  the  mort- 
gage (b), 
•  • 

Upon  this  principle,   in  a  case  where  A.  surrendered  his  Drftetive  nrrw 
copyhold,  by  way  of  mortgage  for  money  lent,    and  the  sur-  J„  /^or*V*^ 
render  was  not  presented  at  the   next   court,  according  to  JJ^JS'^- 
the  custom  of  the  manor  (b) ;  and  then  A.  became  a  bankrupt',  ttgnen  af  bmh- 
and  the  assignees  were  admitted,  and  brought  their  ejectment ;  gagar. 
and  the  surrenderee  of  the  copyhold  brought  his  bill  in  equity 

(b)  Tofflor  V.  Wheelerf  9  Vero.  564.      Wins,  f 80.     Et  vide  Pye  v.  Daubuz, 
f  Sidk.  449.    3  Bac.  Abr.  644.    1  P.      S  Bro.  C.  C.  595. 


(B)  The    general  rule  lo   caaei  of  this  description  is,   that   a  coort  of  WheikerBwrgh 
equity  will  not  interpose  in  pn^udlce  of  a  defendant  having  a  legal  interest  L,^'^^^-.^! 
for    a    valuable  "  consideration    and    without  notice     of     the    plaintiff's  raUff  dedmctd 
equity.    It  is,   therefore,  very  questionable,  whether  this  case  of  Burgh  v.  frvmUf 
jytfjicu  can  be  considered  an  authority  for  the  general  doctrine,  that  equity 
will,  in  every  case,  postpone  a  judgment  creditor  to  a  prior  defective  mort- 
gage.—Mr.  Fonblanqne,   after  quoting  Bwrgh  v.  Fmacis,  and  Fhtck  v.  Win- 
ckeUetif  1  P.  Wms.  f 79,  adds,  "  But  quare^  whether  in  these  cases,  the  subse- 
quent incumbrancer  had  not  notice  of  the  former.''    In  Burgh  v.  Francis  it  is  , 
stated,  that  the  creditors  had  do  notice  of  the  prior  defective  mortgage.    But 
though  this  be  the  case,  the  learned  gentleman's  qntere  is  not,  it  is  conceived, 
on  other  grounds,  misplaced  ;  for  if  a  mortgagee  lias  been  so  negligent  as  ta 
take  a  defective  mortgage,  he  does  not  appear  entitled  to  much  favor  in  a 
conrt.of  equity,  to  the  prejudice  of  an  honest  creditor. 

Vol.  I.  3  A 
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to  be  relieved.  Lord  Cowper  granted  a  perpetual  injunctioD 
in  behalf  of  the  surrenderee ;  and,  aldiough  it  was  urged 
that  the  creditors  of  the  bankruptcy  were  equally  upon  tbIu- 
able  considerations^  as  the  surrenderee,  and,  having  the  tide 
at  law,  ought  to  be  preferred,  yet  that  argument  was  over- 
ruled ;  because  the  other  creditors  of  the  bankrupt  did  not 
lend  on  the  credit  of  the  land,  as  the  mortgagee  did;  and 
therefore,  where  such  creditors  came,  under  the  bankrupt, 
to  charge  the  lands,  they  ought  to  stand  in  hb  place,  and  come 
under  the  same  obligation  of  conscience  to  make  good  tbe 
defective  security  (c). 

Becwu  mort'       And  the  reason  of  this  difference  is,  that  where  there  are 

gagee  had  m-  i./  i  »     ^     *  l 

perior  equity,    two  persons  that  have  equal  equity  (as  was  the  case  m  Oimck 

V.  Plumer,  both  being  equally  purchasers  of  the  same  property 
for  a  valuable  consideration)  there,  those  that  have  the  legal 
title  shall  prevail,  because  there  is  no  equity,  to  take  from 
such  person  the  title  that  he  hath  gained  at  law ;  but,  if  the 
contending  parties  in  equity  have  not  equal  ^uity  (as  was  the 
case  in  Burgh  v.  Francis,  and  Taylor  v.  Wheeler^  because  the 
one  creditor  had  intended  to  secure  himself  by  the  mortgage 


Ohierwdion  on      (C)  Lord  Cowper  observed,  that  the  mortgagor  was  plainly  bound  iaeqnitj 
tojMN*  Wheela^.  ^^  ^^^  defective  conveyance,  "  et  cwne  moy  sembU^  he  became  a  tmtee  for 

the  mortgagee ;"  and  on  the  ground  of  numerous  cases  proceeding  on  the  prio- 

ciple,  that  where  there  is  a  defective  conveyance,  relief  shall  be  giveo  agaiait 

the  party,  his  assignees,  and  representatives ;  his  Lordship  made  the  decree 

stated  in  the  text,  and  directed  the  assignees  to  pay  the  plaintiff  his  priodpii; 

Js^igneeatake,  interest,  and  costs,  or  to  be  foreclosed  (2  Salk.  449);  and  his  Lordship  nsdei 

r^iSiL  «'***  »imilar  decision  in  Jenmngs  v.  Moore,  cited  post,  vol.  ii.  594, 5.  So  m  a  inodBi 

bankrupt,  ^'^^  where  a  tenant  in  tail  made  a  mortgage  with  a  covenant  for  Airtki 

assurance,  and  then  became  bankrupt,  bis  assignees  were  held  bond  hj  the 
covenant.  The  Master  of  the  Rolls  declaring,  that  the  assignees  tookialycctis 
whatever  equity  the  estate  was  liable  to  as  against  the  bankrupt  hinfttfi 
Mitford  V.  Mitford,  9  Ves.  100,  dted  also  ante,  193  a.  note  (S). 

General  ruUae      The  general  rule  U,  that  if  a  mortgagee  take  a  defective  mortgage,  sqwtT 
to  reliiif  on  de'      ...  ,    ,  ^  ®  ^  ,         ,^ 

feciive  mort-      ^"^  compel  the  mortgagor  and  his  heirs,  and  aU  other  persons  chumhig  iver 

gage*  him  by  act  of  law  as  assignees  of  a  bankrupt,  although  witlumt  notice,  ai^ 

even  persons  chiiming  as  purchasers  for  valuable  consademtion  if  with  wrfKe, 

to  make  good  the  mortgage;  Jaquea  v.  HmniUy,  1  Ch.  Rep.  5.  10. fd  ^ 

eited ;  Moree  v.  Fauiknery  i  Anstr.  11 ;  and  see  9  Vea.  jun.  IM.  6  ibid.  T45,  •i' 

Herbert,  Ex  parte,  13  ibid.  388,  where  Lord  Erskine  said,  the  propoiitioa  thtt 

the  a^si^rneos  take  siihiort  to  .ill  the  equities  under  which  tlie  bankropt  ito*^ 


AND  THE  IK>CTRIN£  OF  TACKING*  533 

of  the  copyhold^  whereas  the  other  creditors  had  trusted 
mei^ly  to  the  bankrupt's  personal  security,  and,  consequently, 
had  not  equal  equity  to  have  the  land  applied  for  the  payment 
of  their  debts,  as  the  former,  who  looked  to  that  in  parti- 
cular) those  that  have  the  greatest  equity,  shall  be  relieved 
against  the  legal  title  (d). 

Also,  if  a  clause  be  contained  in  the  first  mortgage-deed,  Mortgage  far 

teeuring  aU 

making  it  a  security  for  &rther   sums  borrowed,  subsequent  furiher  ad- 
loans  wifl  have  relation  to,  and  be  taken  as  part  of,  the  original  ^|™^^  ,^^4 


was  unquestiooable.  .The  doctrine,  however,  that  the  assignees  stand  jnstiu 
the  same  aitnation  as  the  bankrupt,  and  not  in  a  better,  and  consequently  that 
the  same  hmgoage  may  be  addressed  to  the  assignees  as  to  the  bankrupt,  is 
not  exactly  reconcileablc  wltli  many  passages  to  be  found  in  the  reports  ;  for 
in  many  books  it  is  contended,  that  after  bankruptcy,  or  a  conveyance  for  the 
benefit  of  creditors  in  general,  the  assignees  are  to  be  considered  as  purchasers 
for  the  creditors,  and  their  rights  as  standing  on  the  same  principle  as  if  the 
debtor  had  not  become  a  bankrupt,  but  had  made  a  conveyance  in  trust  for 
the  payment  of  creditors,  and  see  liVes.  6iO.  But  the  doctrine  is  now  per- 
manently settled y  that  a  defective  conveyance  wiU  be  made  good  against  ndt 
only  the  party  himself,  but  also  against  his  assignees  or  representatives,  and 
tJi  claiming  derivatively  under  him.  See  Brown  v.  Heathcote^  1  Atk.  16%. 
Crippf  V.  Je«,  4  Brp.  C.  C.  47t.  Mor$e  v.  FaMOaur,  1  Anstr.  14.  Barker  v. 
fiiO,  9  Ch.  Rep.  113.  218,  Sd  edit.  BradUif  y.  Bradley,  sVem.  165.  Reid 
▼.  Skergoldy  10  Ves.  370.  2  Frccm.  257.  FotkergiU  v.  FothergiU,  ibid.  256. 
PoOard  v.  Greewilt  1  Ch.  Ca.  10.  S,  C.  1  Ch.  Rep.  98. 184.  2d  edit.  WiUsa 
V.  Bolmet,  9  Mod.  483.  Ithea  v.  Beame,  1  Ves.  215.  Bixby  v.  EUy,  2  Bro.  C. 
C.  325.  S,  C.  2  Dick.  698.  17  Ves.  297.  The  ground  of  these  decisions  is, 
that  the  ini»tmroent  being  only  inchoate  and  incomplete  to  pass  the  property,  it 
Is  in  equity  evidence  of  an  agreement  to  convey,  and  thereby  the  conscience 
becomes  bound  to  make  further  assurance ;  that  obligation  arising  Irom  the 
payment  of  the  money,  per  Lord  Eldon,  in  Mettaer  v.  GiUeMpie,  11  Ves.  625. 

(D)  The  general  rules  to  be  collected  from  this  class  of  cases  are,  1st.  That  Retmlt  of  cateo 
s  defective  mortgage  will  be  held  good  against  the  tenant  in  fee  and  his  re-  "_f  L™'**"^* 
preaeutatives,  even  if  no  covenant  for  further  assurance  be  inserted  in  the 
mortgage  deed,  and  tki»  on  the  general  equity  between  the  parties.    2d.  That 
If  there  be  two  mortgages,  the  first  defective  for  want  of  livery,  enrolment, 
registration,  or  Hie  like  infomuility,  and  the  second  good  and  effectual,  the 
tatter  will  be  preferred  if  no  notice  of  the  first  mortgage  can  be  proved  on  tlie 
•econd  mortgagee,  but  if  such  notice  can  be  proved  on  tiie  second  ■sortgai'^ee, 
-tiien  the  mortgagee  who  has  the  defective  security  will  be  preferred.    34.  That 
if  there  be  a  defective  mortgage,  and  afterwards  a  judgment  or  other  secnrity 
amoanting  to  a  general  lien  only  on  the  estate,  the  ereditor  whose  debt  is 
secated  or  intended  to  be  secvred  by  such  prior  defective  mortga^,  will  be 
preferred  to  the  creditor  having  a  geiiiral  Uco  merely.    Bnt  if  the  Utter  specie* 
of  incumbrancer  have  no  notice  of  tite  prior  (Jtfrctlve  mpitgage,  dpabts  ba\« 
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u^iicif  pMi'  transaction ;  and  they  must  be  paid  before  a  second  mortgage 
adeuncei  made  intervening,  although  the  first  mortgagee  had  notice  of  it  at 
wUk  Mfice  rf   ^^  ^^^  ^£  advancing  more  money,  \f  the  second  mortgagee 

had  notice  of  the  clause  in  the  first  mortgage.  Thus,  where 
A.  mortgaged  his  estates  to  B.  for  a  term  of  years,  to  secure 
a  sum  of  money  already  lent  to  A.,  and  also  all  such  o&ei 
sums  as  should  thereafter  be  lent  or  advanced  to  him,  A  made 
a  second  mortgage  to  C  for  a  certain  sum,  with  notice  of  tie 
first  mortgage ^  and  then  the  first  mortgagee,  hamng  notice  tf 
tlie  second  mortgage^  lent  a  farther  sum.  Lord  Cowper  de- 
creed that  the  second  mortgagee  should  not  redeem  the  fint 
mortgagee,   without  paying  as  well  the  money  lent  after,  as 
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been  entertaioed  wbedier,  on  soand  principles  of  equity,  the  gsm  can  bt  n^ 
ported,  which  nncHons  the  conclusion  that  such  incnmbvancer  wonld  diei 
be  postponed  to  the  mortgagee ;  and  lasUy,  That  a  subsequent  nMrtfsgef, 
without  dbtice,  will  hate  preference  both  at  law  and  in  eqnity  to  the  defectin 
assurance,  whetlier  taken  from  a  tenant  in  fee  or  any  other  person. 

As  to  mortgages  by  tenant  ia  tail,  see  ante,  190,  etuq.  whence  it  dioald 
appear^  that  if  a  mortgage  be  made  by  a  tenant  in  tail^  without  fine  or 
recovery,  and  he  afterwards  levies  a  fine  or  suffers  a  recovery,  tiiongfa  to  difl^ 
ent  uses,  he  will  let  in  the  mortgage  or  other  incumbrance*  Et  vide  Dk  v. 
WiMhi  8  T.  R.  214.  Stoi^Uon  v.  Stopittra,  1  Atk»  8.  Poph.  5.  &  But  If  he 
become  bankrupt  before  perfecting  the  assurance,  then,  according  to  the  csn 
of  Becks.WeUk^  iWils.  276,(ant6,  191),  the  assurance  will  at  laweesse  at 
bis  death.  But  the  soundness  of  that  decision  has  been  snccessfiilly  qvcs- 
iioned  by  the  learned  author.  See  ante,  ubi  supra.  If  a  tenant  in  tail  auks 
ft  mortgage  without  fine  or  recovery,  he  may  be  compelled  by  bill  hi  eqsity 
to  perfect  the  assurance.  The  eonrt  however  will  not  point  out  wktt  fkOe  the 
mortgagor  shall  make ;  it  will  decree  hun  to  make  such  a  title  as  he  is  capsbls 
of  doing ;  but  the  issue  in  tail  will  not  be  decreed  to  perform  the  contract  of 
their  ancestor,  StofiUm  v.  SCeptttM,  supra.  If  a  tenant  in  taU  makeaaort' 
gage  by  recovery  which  Is  defective,  it  is  generally  considered  neccnsty 
timt  the  tenant  to  Uie  prmcipe  of  the  first  recovery  should  join  in  the  cobp 
veyance  of  the  freehold  to  the  tenant  of  the  second  recovery  (Mor.  &  Cs. 
W.  E.  108),  but  tliat  doctrine  has  been  doubted,  and  it  seems  dear,  that  if  ths 
tenant  ia  tail  make  an  entry  on  the  property  previously  to  suffering  the  seoooi 
recovery,  such  entry  (supposing  the  tenant  to  the  defective  recoyeiy  to  hsfs 
been  made  by  an  innocent  conveyance)  will  re-vest  the  seisin,  and  reader  the 
concurrence  of  the  former  tenant  unnecessary.  Gov.  Rec.  68*  If  a  tenant 
in  tail  become  bankrupt  before  perfecting  the  mortgage  aacurity,  and  theitii 
a  covenant  for  further  assn ranee  in  the  mortgage  deed,  a  court  of  equltj,  vt 
have  seen,  will  hold  the  assignees  bound  to  make  good  the  defective  secarit^ 
and  will  decree  them  to  redeem  or  be  foreclosed,  and  to  convey  to  the  mort- 
gagee ;  see  ante,  194,  note  (T)«    Eat  without  a  covenant  for  further  assoiinet 
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tbat  lent  before  the  second  mortgiage  was  made  (c) ;  for  it  was 
the  folly  of  the  second  mortgagee,  with  notice,  to  take  such 
security  (e). 

But,  here  we  must  particularly  attend  to  the  distinction  be-  NotUe  td  time 

,  ,  qf  ouytng  ttder 

tween  notice  previous  to  the  time  of  the  lending  the  money  by  incumbrmte 
the  puisne  mortgagee,  and  at  the  time  of  pur^«ising  in  the  "^  """  ^  • 
elder  incumbrance  (</);  for  a  puisne  mortgagee  will  be  pro- 
tected, although  he  had  actual  notice  of  a  second  incumbratice 
at  the*  time  of  purchasing  in  the  prior  security  to  cover  his 
own,  because  that  is  the  very  occasion  that  shows  the  necessity 
ef  so  doing. 

(e)  Gardim  ▼.  Graham^  7  Vin.  Abr.         (d)  1  Vera.  188.  f  Vent.  339.  f  Vei. 
5t,  pi.  3.    [S,  C.  3  Eq.  Ca.  Abr.  598.      574. 
— £rf.] 

• 

it  is  considered  donbtfui  whether  a  court  of  eqnity  will  (as  against  the  assignees) 
relieve  a  mortgagee,  who  takes  a  defective  assurance  from  a  tenant  in  tail. 
It  may  be  added,  that  the  mortgage  of  a  tenant  in  tail  without  fine  or  recovery 
is  not  absolutely  void,  as  it  was  once  held  {Tooki  ▼.  Glattcock^  1  Saund.  960) 
bat  voidable  mer«rl]r,  determinable  by  the  entry  of  the  issue,  Bia£heU  v«  CUrke, 
S  Ld.  Raym.  778. 

(£)  The  principle  of  this  detertnination  is  in  some  degree  questionable,  for  Ohurvuiicm  §m 
if  a  iirst  ntortgagee  having  notice  of  a  second  morrgage,  cannot  make  a  further  ^^'^  ^  ^^« 
charge  so  as  to  attach  such  future  advances  to  his  prior  incumbrance  as  against 
the  second  mortgagee,  because  having  notice  of  the  mesne  mortgage,  he  is  as 
to  such  further  advances  deprived  of  his  superior  claim  of  law  and  equity,  and 
can  claim  in  equity  only,  where  the  rule  is  ^ at  prior  e$t  tempore  potior  at  juret 
it  should  seem  to  follow  that  the  effect  of  the  general  clause  for  annexing  all 
further  advances  to  the  principle  of  tlie  first  mortgage  would  cease  as  to  the 
second  mortgagee,  after  notice  has  been  given  to  tlie  first  mortgagee  of  the  se- 
cond incumbrance ;  at  least  there  does  not  appear  to  be  any  well-founded 
reason  for  adopting  a  different  rule  between  the  cases,  where  a  first  mortgagee 
makes  further  advances  with  notice  of  a  second  incumbrance,  and  where  he 
makes  such  further  advances,  with  the  like  notice^  under  a  clause  in  his  mort- 
gage deed  stipulating  that  tlie  estate  shall  be  a  security  for  all  further  sums 
borrowed.  The  only  circumstance  that  supports  the  decision  u,  that  the 
second  mortgagee  had  notice  of  the  first  mortgage,  and  consequently  on  tlie 
principle  tliat  notice  of  a  deed  is  notice  of  every  thing  contained  in  that  deed, 
be  bad  also  notice  of  the  clause  that  the  estate  should  be  a  security  for  all 
further  sums  borrowed.  And  then  liaving  notice  of  that,  Lord  Cowper  said  it 
was  bis  own  fully  to  take  a  security  at  the  risk  of  being  over-reached  by  sub* 
sequent  advances  made  by  the  first  mortgagee  to  the  full  value  of  tlie  esta|e. 
The  same  however  may  be  said  of  the  first  mortgagee,  vis.  that  it  is  at  bis  peril 
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Mortgagee  not  This  rulc,  however,  hath  its  exceptions  {e);  for,  a  J)nrchasef' 
taking  convey-  ov  mortgagee  shall  not  protect  himself  by  taking  a  conveyance 
tee'^ithn^it^'e  ^^^^  *  trustee,  if  he  hath  notice  of  the  trust  at  the  time  of 
•/  trust,  for  he  getting  it  in.     And  therefore  where  B.,  beinfr  possessed  of  a 

thereby  becomee  ^         %  ,     ,  ,  ,  ^  i  c 

theirvMteektm'  term  for  years,  had  made  a  voluntary  settlement  thereoiin 
««#('/•  trust  for  herself  for  life,  remainder  to  I.,  her  daughter,  for 

life,  remainder  to  the  children  of  her  daughter  by  her  then 
husband ;  and  I.  afterwards  mortgaged  the  lands  in  question  to 
S.,  who  pretended  he  had  no  notice  of  the  settlement ;  I.  being 
called  in  the  mortgage-deed  the  daughter  and  heir  of  B.,  but 
that  afterwards  hearing  of  it,  he  got  an  assignment  of  the 
term  from  the  trustees.  The  court  resolved,  that  although  a 
purchaser  might  buy  in  an  incumbrance,  or  lay  hold  of  any 

(e)  Pye  ▼.  George^  Salk.  680.  Ca.  kins,  3  Atk.  560.  i  ibid.  475.  [See 
temp.  Talb.  «60.  Saunders  v.  Dehew,  also  on  this  subject,  Daniels  t.  Da- 
2  Vern.  271.    Et  vide  Shields  v.  At-      vidson,  16  Vcs.  249.— £d.] 


to  make  farther  advances  after  notice  of  a  subsequent  incnmbranre.   The 
editor,  in  submitting  these  remarks  to  the  consideration  of  the  learned  reader, 
desires  to  add,  that  Individually  he    places  but  slender  dependance  In  tbe 
force  of  their  application. 
MorfgngeehuV'      (^)  5^«  L.  Pearee  v.  Nettlyn,  3  Madd.  Rep.  189.    In  the  case  of  Walley  v. 
tR^  notice  of       JValley,  1  Vcrn.  484.    S,  C.  15  Vin.  Abr.  452,  an  executor  in  trust  for  an  a- 
ii^ to^e^also  ^'*"*  residuary  legatee,  renewed  a  lease,  part  of  the  testator's  personal  estate 
having  notice      in  his  own  name,  and  then  mortgaged  the  same  to  secure  a  debt  of  his  own 
not  exonerated,  t©  ©ne  having  notice  of  the  trust.    He  afterwards  assigned  the  equity  of  re- 
demption to  a  trustee,  in  trust  to  sell  for  the  payment  of  his  own  debts.    The 
trustee  sold  tlie  premises,  and  the  mortgage  was  paid  by  the  purchaser  otit  of 
the  purchase  money,  and  an  assignment  was  executed  by  the  trustee  sod 
mortgagee  to  the  purchaser.    The  purchaser  had  notice  of  the  preceding 
circumstances  before  he  paid  his  money,  and  the  deed  of  assignment  were 
executed.    The  court  set  aside  the  purchase,  and  decreed  that  the  infaot 
should  be  let  into  possession,  and  have  tlie  benefit  of  the  new  lease,  and  tn 
assignment  thereof  from  the  defendants  [namely,  the  executor,  mortgagee, 
trustee,  and  purchaser],  and  an  account  of  the  profits  for  what  each  dcfendaat 
had  respectively  received  during  the  time  tlie  premises  were  in  his  posaessioo; 
that  the  purchaser  should  be  allowed  what  he  had  laid  out  in  lasting  impror^ 
roentH  upon  the  premises  for  repairing,  building,  or  necessary  improveajentJ, 
though  such  repairs  and  improvements  were  made  pending  the  suit ;  that  Ae 
trustee  »liould  deliver  up  to  the  purchaser  the  note  or  bill  be  gave  for  the 
payment  of  the  residue  of  the  purchase  money,  and  that  tlie  purchaser  shoold 
be  left  at  liberty  to  bring  his  bill  against  the  mortgagee  for  the  money  be  ptw 
to  him  on  the  assignment  of  tlie  mortgage. 
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plank  to  defend  himself^  yet  he  should  not  be  protected  by 

taking  a  conveyance  from  a  trustee^  after  he  had  notice  of  the 

trust;    for,  in  that  case,  he  himself  became  the  trustee,  ^nd  ' 

must  noty  to  save  himself^  be  guilty  of  a  breach  of  trust. 

Even  a  fine  levied-  by  a  purchaser  (/)  for  full  consideration^  Non-claim  on 

.  .  .        fiM  by  pur- 

wiih  notice  of  a  trusty  to  strengthen  his  estate^  will  not  bind  chaser,  with  no- 
the  cestui  que  trust,  although  there  be  five  years  non-claim ;  J^  no^bar 
for  he,  havinst  purchased  with  notice,  is  but  a  trustee,  not-  ^^^  V^  *"**** 
withstanding  any  consideration  paid  by  him ;  and  the  estate  not  iice, 
being  displaced,  the  fine  cannot  bar ;  but  a  fine  and  non-claim      L  J 

will  be  a  bar  in  equity,  if  a  purchaser  hath  not  notice  (g). 

(/)  Per  Lord  Keeper,  in  Bovey  v.      1  Atk.  475.  [S.  C.  1  Eq.  Ca.  Abr.  fb7^ 
Smithy  Wen.  149.    SCh.  Ca.  125.      pi.  11.  384,  pi.  S.— £(2.1 

. — ■ 

(G)  The  same  doctrine  was  stated  and  approved  by  Ventris  and  IVisdeii,  Text  coi{firmedl 
Jnstices,  in  Freeman  v.  Barnes,  and  Dighton  ▼.  Greentil,  t  Vent.  82.  ft  ibid. 
St9.  and  1  Sid.  460.  As  to  non-claim  on  a  fine  levied  by  the  trastce,  sucb,  it 
•ecras,  will  bar  the  title  of  tlie  cestui  que  trust  at  law,  but  equity  will  interfere, 
a&  in  Foeus  v.  Salisbury,  Hardr.  400.  Nearly  all  the  decisions  on  this  point 
have  been  in  Chancery  on  bills  to  be  relieved  from  the  rigonr  of  the  common 
law ;  and  see  Bowles  v.  Stewart,  1  Scb.  &  Lef.  238.  In  Kennedy  v.  Dnlyy  ibid. 
379,  it  was  held,  that  a  fine  and  non-claim  by  a  trustee  to  a  person  having 
notice  of  the  trust,  should  not  bar  the  cestui  que  trust.  Lord  Rede»dale,  in 
that  case,  went  fnlly  into  the  point,  and  conclnded  by  observing,  that  the 
groand  of  the  decision  [in  equity]  that  a  fine  and  non-claim  would  not  her, 
was,  that  the  fine  was  a  mere  conveyance,  and  if  merely  a  conveyance  to  a 
person  with  notice  of  the  trust,  it  did  not  alter  the  estate ;  it  did  no  more  tiian 
any  other  conveyance  ;  it  did  not  extinguish  the  tmst,  nor  separate  it  from  the 
lands.  So  if  Mr.  Daly  (the  trustee)  had  made  a  conveyance  to  anotlier  person 
with  notice  of  the  trust,  and  had  taken  back  a  re-conveyance,  this  would  have 
operated  nothing ;  it  would  not  have  altered  the  estate ;  nny,  if  a  trustee 
conveyed  to  'a  person  who  had  no  notice  of  the  trust,  and  had  tlien  taken 
back  a  re-couveyance  to  himself,  he  having  notice  of  the  trust,  it  would  attach 
on  him,  though  it  would  not  on  a  person  not  having  notice.  If  a  tfaiid  person 
had  become  a  parchaser,  he  would  have  held,  discharged  of  the  trust. 

And  his  Lordship  referred  to  a  manuscript  case  of  Baker  v.  Piichard,  frovA  Person  taking 
a  note  of  Lord  Hardwicke's,  in  his  possession,  where  it  was  held,  that  a  fine  ?*"'^  «v«cA  u 
levied  by  a  person  in  possession  under  articles,  of  a  matter  which  was  in  right,  cannot, 
dispute  between  two  parties,  should  not  operate  till  the  dispute  was  determined   by  Uvyingfinc, 
between  them.    The  person  there  was  let  into  possession  until  tlie  question  of  n"    v^^a<* 

right  could  be  determiiMd  ;  in  the  mean  time  he  levied  a  fine ;  he  seemed  to 
have  had  no  previous  estate  ;  the  fine,  therefore,  operated  to  give  him  a  degree 
of  title  which  he  had  not  before,  yet  it  was  held,  that  it  should  not  operate 
%o  injure  the  parties  who  had  let  him  into  possession  in  confidence ;  and  Lord 
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Denial  of  no-  And  where  the  plaintifF's  bill  was  to  be  relieved  upon  a  trust, 
jmrckaae  onlify  and  charged  the  defendant  with  notice  thereof,  and  that  he  had 
Mt  enoug  .       procured  a  conveyance  of  the  lands  upon  which  the  trust  was 

had,  and  tftat  at  or  before  his  taking  the  said  conceyance^  he 
had  notice  of  the  said  trust  for  the  plaintiff  (^) ;  the  defendant, 
by  way  of  answer,  denied  that  he  had  any  notice  of  the  trust 
at  the  time  of  his  purchase  or  contract ,  and  pleaded  that  he 
was  a  purchaser  for  a  valuable  consideration.     And  it  was  in- 

(g)  More  ▼.  Maykewi  \  Ch.  Ca.  S4.      Abr.  685,  pi.  11.    £t  vide  ^^v. 
JUomey-General  v.  Gower^  %  £q.  Ca.       Wigg^  1  Atk.  384. 


Redesdale  obsenred,  that  it  was  a  general  rale,  that  whoever  came  in  onder 

the  poMeuion  of  one  whose  legal  right  was  bonnd  by  an  .equitable  title,  though 

he  took  by  fine,  he  should  be  bonnd  if  he  bad  notice. 

Tenant  emmot     '  In  the  case  of  Lard  PwUmimih  v.  VvneeMt,  (cited  in  Lord  Pa^firet  v.  ffhdur, 

har  UtndUnrd  6y  %  Vet.  476.)  tenants  at  will  in  possession  under  a  letting  by  a  receiver  from 

eU^m     *"*'      ^*  Conrt  of  Chancery,  were,  by  the  neglect  of  the  parties  in  tlie  ctuie 

•offered  to  remain  in  possession  for  a  great  nnniber  of  years,  and  not  called 
on  for  their  rent ;  they  levied  fines,  and  insisted  on  then  as  a  bary  bnt  Lerd 
Hardwicke  said,  "  No,  yon  gained  that  possession  as  tenants  under  the  re- 
ceiver of  the  conrt ;  you  gained  that  possession,  therefore,  in  confidence,  ami 
yon  shall  not,  by  means  of  that  possession,  defeat  the  title  of  the  persons  for 
whom  you  bad  the  possession ;"  and  he  would  not  suffer  the  fine  aod  non-claia 
to  be  a  bar. 
Effect  t^Hne  in      ^^  ^^  subject  of  this  note  Lord  Nottingham  has  delivered  his  opinion  as 
hvrring  c^nt-      follows  1-- <*A  fine  doth  bar  a  tmst  or  any  other  right  in  equity ;  for  it  is  within 
^'^*  the  very  words  and  meaning  of  the  law,  which  conclndes  all  persons  as  wfD 

privies  as  strangers  who  do  not  make  their  claim  as  the  act  directs ;  and  tiie 
mifchief  were  intolerable,  if  a  right  in  equity  should  still  subsist  after  a  fine; 
for  no  man  living  could  know  when  his  inheritance  was  in  peace,  litis  point 
was  never  doubted  since  Lord  Coventry's  time,  see  TAyaae  v.  Girjf,  W.  Jones, 
416.  Tlie  differences  are  these;  where  a  man  has  the  right  in  eqnity  in  the 
land  itself,  and  where  he  has  right  in  equity  as  only  against  the  persoa  ia 
^  reiipect  of  the  land ;  in  the  first  case  a  fine  will  bar-Hiot  in  the  latter.    As  ia 

the  case  of  ^taaoai  v.  GretUf  1  Chan.  Ca.  «95,  where  |he  Earl  of  Cariisie 
having  mortgaged  the  manor  of  Sowby  to  Tryon,  for  15001.,  did  by  his  will 
devise  certain  lands  to  trustees  for  payment  of  debts,  and  an  annuity  of  lOOOl. 
per  annnm,  to  the  Earl  of  Rinnoul  for  life,  out  of  the  demesne  of  Waltham, 
and  then  devised  the  manor  of  Sowby  to  the  Lady  Manchester  for  lifb,  re- 
mainder  to  Mr.  Orevil.  Now,  though  the  manor  of  Sowby  ought  to  have  bone 
its  load  (the  mortgage  money  due  npon  it  being  no  part  of  those  debts  m  (be 
schedule  with  which  the  trustees  were  charged),  yet  soch  coUnsion  was  oflcd, 
that  tlie  trustees  were  prevailed  npon  to  pay  off  the  mortgage  npon  Sowby, 
.and  then  tlie  rest  of  the  lands  not  being  snflicient  to  pay  off  the  residue  of  the 
dobts,  part  of  the  demesnes  of  Waltham  were  by  the  will  to  be  sold  to  $of  plj 
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sLsted  that  the  point  of  lioftice  was  not  well  answered,  in  that  - 

the  defendant  denied  notice  at  the  time  of  the  purchase  only; 
for  the  word  purchase  might  be  understood  to  mean  the  time 
when  the  contract  for  the  purchase  was  made,  and  it  might  be, 
he  had  no  r.otice  then,  and  might  h&ve  notice  after,  before, 
or  at  sealing  of  the  conveyance;  and  if  there  was  any  notice 
before  the  conveyance  to  him  was  executed,  that  would  charge 
the  defendant;  upon  which  objection  the  plea  was  over- 
ruled (h). 


the  deficiency,  and  so  the  tecnrity  of  the  Earl  of  Kinnonl's  annnity  wonid  have 
been  straitened  ;  to  prevent  tiiis,  the  Earl  of  Kinnoal  exhibits  his  bill  against 
Orevily  and  prays  that  he  may  reimbarse  the  15001.  of  which  Sowby  has  been 
nhjastly  eased,  tliat  so  no  part  of  Waltham  might  be  sold.    Orevil  pleads  a 
settlement  of  the  manor  of  Sowby  by  a  fine,  with  proclamations,  m  bar  of 
this  bill,  which  was  over*niled ;  for  the  plaintiff's  demand  vras  not  against 
the  land  at  Sowby,  bnt  against  the  person  of  the  defendant  in  respect  of 'the 
land,  and  so  the  fine  was  not  material.    Another  difference  is,  where  'the 
equity  arises  by  the.  fine  itself,  and  where  it  arises  by  some  collateral  agree^ 
ment.    If  the  equity  arises  by  the  fine  Itself,  as  if  it  be  a  fine  npon  a  trust  or 
mortgage,  there  this  fine  can  never  bar  tliis  equity ;  for  that  were  absurd,  that 
the  same  fine  which  creates  the  equity  should  bar  it  too.    But  if  it  arise  by 
some  collateral  agreement,  and  be  an  equity  against  the  land  itself,  there  a 
fine  and  ^y^  years  will  bar  this  equity,  unless  it  be  saved  by  a  due  and  rea- 
sonable  claim ;  and  this  was  ruled  lately  in  the  case  of  Oifford  and  PhtlKps, 
Mich,  tr  Car.  9,  where  George  Low,  against  whom  a  decree  had  passed  for 
8000/.,  did  by  his  will  subject  his  land  to  the  payment  of  his  debts,  in  case 
the  personal  estate  was  not  snffirient;  the  heir  of  George  Low  sold  the  land 
in  1649  to  Sir  Harbottle  Grimstone,  and  he  in  1659  to  the  defendants,  by  fine 
and  recovery,  and  a  bill  being  exhibited  to  have  satisfaction  of  this  money 
onf  of  that  land,  the  fincf  and  non-claim  were  allowed  to  be  a  good  plea  in  bar. 
■Another  difference  is  this ;  where  the  fine  is  obtained  by  fraud  and  practice, 
or  is  infected  with  notice,  or  any  way  criminal,  such  a  fine  and  non-claim  bar 
no  man's  pursuit.    Otherwise  it  is  of  a  fine  and  non-claim  severed  from  these 
circumstances.    As  in  the  case  of  Bovey  and  Smith,  18th  of  December,  1676, 
where  a  trustee  made  a  conycyance  in  breach  of  trust,  and  presently  after 
retoolc  the  estate  by  fine ;  this  being  all  one  entire  act,  and  a  purchase  with 
full  notice,  could  not  prevail  against  tlie  cestui  que  trufi  by  non-claim,  for 
dolus  eireuitu  non  tiMiiur;  but  a  fine  Innocently  levied  to  a  stranger  had  barred 
the  cestui  que  trust"    SuHsbunf  v.  Bugotty  Ld.  Nott.  MSS.  f  Swanst.  610. 
>    (H)  But  a  denial  of  notice  at  the  time  of  purchase,  without  adding  '^  or     [  537  *  } 
contract,'*  will,  as  a  general  rule,  be  sufllcient,  without  saying  '*  at  any  time  ^o^'f^  InwUng^ 
before,"  as  appears  in  p.  553,  posL    It  may  be  material  to  apprize  the  stu-  g^wy^Mi  S'^ 
dent  here,  that  notice  is  not  confined  to  the  time  of  the  contract ;  for  if  a  deed^  or  pay- 
person  wlio  has  a  lien  in  equity  on  the  premises,  give  notice  of  such  equitable  "•^^  ^  nwneff, 
iien  -before  actual  payment  of  the  purchase  money,  It  will  be  sufficient.    And 
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Tnutees  to  pre-  But  here  we  must,  observe,  HiBt  i£  cestui  que  trusty  tenant 
V^MMen^  ^  tail  (A),  be  the  mortgagor,  and.  joiir  with  the  trustees  m 
^^!2^'**«fll.  ■^'™8  *^®  conreyance,  it  will  be  good  and  valid ;  they  being 
ing  moHgngey  considered  as  trustees  purely  for  the  tenant  in  tail  to  presenre 
hreask  ^  trutt.  his  estate  ofdyy  and  not  to  stand  in  opposition  to  him,  for  the 

sake  of  those  who  are  to  come  after  him(i). 

{k)  EVe  T.  Osborne,  2  Vem.  754.    1  £q.  Ca.  Abr.  385»  pi.  3. 


therefore  where  a  man  purchased  an  estate,  paid  part  of  the  purchase  mooej, 

and  gave  a  bond  to  pay  the  residue,  notice  of  an  equitable  incombnooe 

before  payment  of  the  money,  thoogh  after  the  bond  given,  was  held  snfficieot 

TawrvUie  ▼.  Aosfc,  S  P.  Wms.  307.    So  in  Storey  ▼.  Windoor,  S  Atk.  630,  Lord 

Hardwicke  said,  there  was  not  a  sufficient  denial  of  notice,  because  it  was 

not  averred  tliat  the  purchase  money  was  paid  before  notice,  but  only  that  tbc 

purchaser  had  no  -notice  at  or  before  the  time  of  the  execution  of  the  deeds. 

In  like  manner,  in  another  case,  his  Lordship  held,  that  a  plea  to  a  bill  Iktt 

mon^y  was  paid,  or  bomtk  fide  secured  to  be  paid,  was  not  sufficient,  as  tlw 

money  mrght,  notwithstanding,  never  be  paid.    HardhghmnY.NiekotttySkik* 

304*    A  similar  plea,  however,  is  said  to  have  been  allowed  in  FUxgerM  f. 

Burke,  %  Atk.  397,  which,  it  is  conceived,  is  z.  mistake  of  the  reporter,  as 

Lord  Hardwicke's  whole  judgment  is  against  such  a  decision.     In  Wifg  v* 

Wiggy  ante,  536  a.  n.  {jg\  it  was  held,  that  though  the  purchaser  might  Ml 

have  known  of  the  incumbrance  before  he  paid  his  money,  yet,  as  be  kaew 

of  it  before  the  deed  was  executed,   it  affected  bun  with  notice ;  et  fide 

further,  Redesd.  Tr.  Plead.  223.  241,  and  post,  vol.  ii.  651,  ei  se^.  taaefit. 

In  what  cttsee        W  '^^  language  of  the  court  on  this,  point  has  assumed  a  different  teiuir 

trustees  to  pre*   since  the  decision  referred  to  in  the  text,  but  as  to  that  case,  it  does  not  appetr 

!fl!f  J^;-'       t^t  it  would  now  receive  a  different  determination ;  for  there  the  father  beinf 
gem  refnuin'' 

ders  may  joU     tenant  for  ninety-nine  y^ars  if  he  should  so  long  live,  with  remainder  to  the 
in  destroying      trustees  and  their  heirs  during  his  life,  to  preserve  cpnthagent  remainders,  with 

remainder  to  his  sons  in  tail ;  the  son,  who  appears  to  have  been  of  nge,  bad 
a  vested  estate-tail  in  equity,  and  could  have  suffered  an  eqnitable  recovery. 
On  that  ground,  therefore,  the  case  of  Elie  v.  Osborne,  nbi  supra,  may  be 
supported.  If  the  tenants  in  tail  are  under  age,  trustees  for  supportiag  ceo* 
tingent  remainders,  cannot,  without  the  direction  of  a  court  of  equity  or  u 
adequate  indemnity,  be  fdvised  to  lend  their  assbtance  in  suffering  reeoveties 
intended  to  destroy  those  very  estates  which  they  were  appointed  to  preserve; 
nor  can  a  mortgagee  be  advised  to  accept  the  title  with  notice  of  the  miaority. 
But  when  the  tenant  in  tail  has  attained  die  age  of  twenty-one  years,  the 
trustees  may  join  in  suffering  a  recovery  without  hesitation.  And  it  seems, 
that  if  the  purposes  for  which  they  are  required  to  join  are  fiiir  and  reasoaaUct 
such  as  they  themselves  would  have  acceded  to  on  a  settlement  of  their  ova 
property,  they  might  safely  join  without  its  being  deemed  a  breach  of  trost 
And  if  the  tenant  in  tail  is  in  a  situation  to  suffer  a  valid  recovery,  if  be  vrert 
seised  of  a  legal  estate,  trustees  to  preserve  contingent  remainders  may  tbere 
assist  him  in  the  dpstructipn  of  the  contingent  remainders,  without  its  beiaf 
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So",  if  the  eigne  incumbrance  {i)  be  purchased  in,  after  a  Decree  to  «c- 
decree  tn  remy  by  a  creditor,  party  (k)  to  that  decree,  it  will  taeiuigj  if^^r* 
not  protect  him,  although  he  had  not  notice  of  any  prior  inr  jj^^.^  ^^^ 
cnmbrance  at  the  time  he  lent  his  money,  as,  in  this  case,  notice 
or  not  is  immaterial ;  for  the  decree  binds  the  purchaser^  and 
therendor  can  give  no  title,  when  the  right  to  the  land  is 
adjudged   to    another,    and  the  party  who  gained  the  suit, 
hath  a  title,  by  the  decree,  to  carry  it  into  execution  on  the 
land,  into  whose-ever  hands  it  may  afterwards  come. 

Thus,  in  the  case  of  Woriley  v.  Birkhead  (£),   where  the  7%^  tsicim- 
plaintiff,  (afl«r  a  decree  had  been  made  in  1748,  in  a  cause  Jj^^^'^y 
wherein  the  plaintiff  and  defendants,  among  other  creditors^  ^coiid  og-owrt 
were  plaintiffs,  for  the  sale  of  the  estate  of  A.,  whereby  the  demption^  bwf 
Master  had  been  directed  to  inquire  into  the  priority  of  their  ^£^e,   and 
demands)  bought  in  a  judgment  given  in  1694,  and  made  claim  'Jl?]^  ^^'sed 
before  the  Master,  to  have  it  tacked  to  his  mortgage,  and  ^eeus,  rfur  de* 
thereby  to  be  paid  before  the  defendant's ;  as  to  which  the  pnoriKet  (l). 
Master  refused  to  make  any  report :  whereupon  the  plaintiff 
filed  his  bill,  and  one  question  was,  whether  he  could  tack  the  .    - 

(i)  S  Vc».  477.    S  Ch.  Ca.  48.  vide  S.  L.  Dowse  ▼.  Rue^  9  Mod.  38.  > 

{k)  WortUy  v.  Birkhead^  t  Ve«.  571.      t  Com.  Dig.  Chao.  (4  W.  28),  pi.  717, 
iS.  C.  3  Atk.  809.    sVera.  5«5.    [Et      8vo.  edit.— £</.] 


drclared  a  hreacli  of  trust.  Bnt  it  thoald  seem  tbey  cannot  in  any  case  be 
compelled  to  sufTer  a  recovery  contrary  to  their  own  judgment.  See  farther 
1  Sanders  on  U.  H  T.  994,  and  Fearne  Cont.  Rem.  303.  325.  et  seq.  7tii  edit. 

(K)  And  even  without  his  being  a  party  to  tlie  suit  of  which  that  decree 
is  the  termination,  post,  540,  1. 

(L)  The  printed  reports  of  Woriley  ▼.  Birkhead.  fnlly  substantiate  this  mar-  Purchaser  of 
ginal  deduction,  tliongh  the  former  part  of  it  is  not,  in  terms,  adduced  in  the  ^""^  *"2!?l,i 
text.    For  confirmation  of  the  doctrine  that  a  third  mortgagee  may,  pendente  ^^    good, 
litej  bny  in  tlie  first  incumbrance  that  confers  a  title  to  the  legal  estate,  and 
thereby  acquire  a  preference  to  mesne  mortgagees,  reference  is  made  to  page 
540,  ],  post,  and  to  the  case  of  Belchierv,  Builer,  1  Eden's  Rep.  523,  cited 
ante,  page  455,  note  (B)  fully.    As  to  notice  created  by  decree,  see  post,  547, 
til  noiis. 

Id  tlie  case  of  Knotty  Ex  parley  11  Yes.  619,  which  has  been  questioned  as   Jacking  aOow* 
to  other  points,  Sng.  V.  &  P.  646,  5th  edit.)  Lord  Eldon  distinctly  acknow-  ^*^  «P  *^  <'«?•'« 
Icdged  this  doctrine  as  settled  by  Wortley  v.  Birkhead.    His  Lordship  ob-  ^'^^   wof^*"" 
served,  that  there  was  difiiculty  upon  the  point  as  to  a  decree  to  settle  prioru  afterwards, 
ti«.    After  that  you  could  not  tack  certainly,  {Woriley  y.  Birkhead,  2  Yes. 
571,)  for  there  was  a  Judgment  for  the  creditors  that  they  should  h%  paid  ac- 
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fTarHey 

V. 

Bhkhead. 


incumbrance  bought  in  after  the  decree  to  his  mortgage  ?  Lord 
Chancellor  Hardwicke,  as  to  this  part  of  the  case,  said,  that 
there  was  no  case  wherein  it  had  been  determined  that  SLpuime 
incumbrancer,  a  party  (m)  in  a  cause^  and  a  decree  made^  in 
that  cause,  for  satisfaction  of  incumbrancers  according  to  Hek 
respective  priorities,  having  taken  in  a  prior  to  tack  to  his 
puisne  incumbrance,  should  be  allowed  to  make  use  of  it  m 
any  other  shape,  than  that  in  which  the  original  incumbrancer 
might  use  it,  had  no  such  purchase  been  made.  He  thought 
it  would  be  most  mischievous  and  pernicious,  if  the  court 
should  allow  the  doctrine  of  tacking  to  be  carried  to  that  ex- 
tent ;  first,  taking  it  upon  the  terms  of  the  decree ;  all  those 
decrees,  where  there  were  several  incumbrances  before  the 


cording  to  Uieir  priorities.     Bnt  yon  might,  as  was  held  in  the  Hmiae  of 

Lords  in  BeUker  ▼.  Rt^forih^  6  Bro.  P.  C.  S8,  op  to  the  time  of  the  decree, 

straggle  for  the  tahtda  in  nairfragio^  and  thoagh  the  decree  was  in  a  sense  only 

a  judgment  upon  the  rights,  as  they  stood  at  the  time  the  bill  was  filed,  yet 

it  was  decided  in  that  case,  that  ontll  the  decree  yon  might  do  so. 

,    Another  point  insisted  on  in  Knati  Ex  patie^  nbi  snpra,  was,  that  a 

[  539  *  ]     mission  of  bankrnpt  had  the  same  effect  as  a  decree.    Thatf  Lord  Eidon 

b'^Zu^  d     ^^  '"^^  *^'    "^^^  commission  was  no  judgment  for  creditors.    It  was  only  a 

decree  io  aettU  con? eyance  for  the  security  of  creditors,  and  that  the  utmost  that  could  be 

priorUie^   dis'  stated  from  all  the  cases  was,  that  the  question  was  to  be  a^tated  beti 


tingnitked. 


Decree  firti^ 
then  judgment 
in  ^eetment : 


persons  having  siscurities,  and  the  assignees,  as  persons  having  securities,  or  as 
purchasers  for  valuable  consideration.  The  point  being  gi^en  up  as  against 
the  mesne  incnmbrancer,  who,  it  was  admitted,  was  to  be  considered  as  iiav- 
ing  all  tlie  rights  of  a  purchaser  for  valuable  consideration,  the  case  was 
rednced  to  the  question  whether  the  assignees  were  to  be  so  considered ;  or  as 
having  any  right  in  equity  beyond  what  the  banltropt  himself  would  liave  had : 
the  petitioner  insisting,  that,  if  the  assignees  come  to  redeem  under  the  cir- 
cumstances of  this  case,  he  might  hold  the  same  language  to  the  assignees  dk 
he  could  to  the  bankrupt,  namely,  that  there  should  be  no  redemption  until 
all  the  money  was  paid  that  was  advanced  on  the  faith  of  the  land. 

In  Sumner  v.  KeUy,  $  Sch.  Sc  Lef.  S98,  a  bill  was  filed  by  a  mortgagee  on 
behalf  of  himself  and  other  creditors,  for  a  sale.    Pending  this  suit,  a  prior 


/nrmer  prrfer-  •  judgment  creditor,  not  a  party  to  the  cause,  issued  a  9eire  /sciss  against  the 
^^'  heir  and  ter-tenants  of  the  mortgagor,   aod    obtained  judgment  at  law, 

grouuded  on  an  ejectment.  In  ths  mean  time  the  plaintiff  in  the  cause  had  ob- 
tained a  decree  to  account,  and  that  the  master  shopld  fidvertise  for  other 
creditors  to  come  in  and  prove  their  debts,  &c.  The  elegit  creditor  thea 
moved  for  liberty  to.  execute  his  hubere  notwithstfinding  the  decree,  bnt  the 
court  would  not  allow  its  proceedings  to  be  disturbed  by  permitting  any  cre« 
ditor  to  obtain  possession  ;  and  therefore  refused  the  motion. 
..  (M)  Or  even  without  his  being  a  party,  vide  p^  53S,  a*  (i^)« 
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courts  a  sale  directed,  and  every  thing  necessary  to  clear  the  WortUy 
estate,  in  order  to  that  sale,  proceeded  on  the  foundation,  the^  Birkkemd. 
tJie  rights  of  the  parties  were  to  be  taken  as  they  stood  at  the 
time  of  the  decree ;  and  therefore  they  directed  an  inquiry 
into  the  priorities.  What  then  were  those  priorities  ?  Why, 
such  as  they  stood  at  the  time  of  the  decree:  not  that  after- 
wards the  priority  should  be  varied.  The  sense,  reason,  and 
justice  of  the  case  required  it  should  be  so;  for  otherwise,  if, 
(where  an  incumbrancer,  or  an  estate,  which  was  affected  with 
several  charges,  brought  a  biU  for  satisfaction  thereof,  and 
there  were  all  proper  parties  and  a  decree  for  it,  as  between  • 
himself  and  the  owner  of  the  equity  of  redemption,  some  of 
the  incunibrances  being  prior,  others  posterior  to  his)  one  of  [  540  ] 
thpse  defendants,  who  happened  to  be  prior  to  him,  was  al- 
lowed to  convey  to  another  defendant,  who  was  puisne  to  him« 
it  would  shut  out  the  plaintiff  after  the  decree  made,  at  which 
time  the  rights  were  considered.  What  would  be  the  conse- 
quence ?  Nothing  could  lay  a  foundation  for  greater  collusion 
and  contrivance,  between  the  parties,  to  exclude  each  other, 
than  such  a  Uberty  would,  and  that  to  the  great  deceit  of  the 
plaintiff:  for  then  a  man  would  lose  his  costs  by  such  a  pro- 
ceeding, although  he  had  a  right  to  his  debt,  principal,  in- 
terest, and  costs,  according  to  the  respective  priorities;  that 
was  the  direction  of  this  decree ;  and  there  was  a  sufficient 
fund,  according  to  the  then  right  of  the  plaintiff,  to  pay  all 
that  was  due;  but  if  this  were  permitted,  after  a  decree  w&s 
made,  two  of  these  defendants  might,  by  a  coUusion,  give  a 
third  incumbrancer  more  than  his  debt,  and  it  would  be  worth 
while  to  do  so,  in  order  to  exclude  another,  who  happened  to 
be  a  second  incumbrancer.  It  would  be  carrying  securities  to 
market  in  that  manner,  whereby  the  purchaser  of  them  should 
not  only  stand  in  the  place  of  the  party  selling,  but  would  ac- 
quire a  new  equity,  which  it  would  be  mischievous  to  allow ; 
and  therefore  his  Lordship  said,  he  never  was  clearer  in  opi- 
nion than  upon  this  part  of  the  case,  as  to  the  general  right. 

So,  where  S.   a  puisne  incumbrancer  (/),    after  the   bill  Ajuifr^emi  rf 
brought,  and,  after  the  first  decree  made,  and,  in  truth,  afler  \^^  decreTma 

ovaiL 
(I)  Briiioi  ▼.  Hungerforiy  t  Vera.  5«4,  pi.  5.  [5.  C.  ante,  436,  n.  (c).— Ecl.l 
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Wariley  the  report,  got  an  assignment  of  an  old  judgment  and  mort- 
Bkkkeai.  gage,  expecting  thereby  to  gain  a  preference  to  his  debt;  the 
court  held,  that  the  assignment  obtained  by  him  being  after 
the  decree  made,  he  should  not  profit  by  it  or  change  the 
order  of  payment,  but  should  come  in  according  to  the  time 
of  his  own  inciunbrance,  without  regard  to  the  old  judgment 
and  mortgage. 

Same  «f  <«  ta-  And  the  law  is  the  same  as  to  incumbrancers  who  are  not 
who  are  tud  parties  in  the  suit,  but  who  could  come  in  under  the  decree  ; 
fwrUeM  to  ratt.  ^^^  ^^^  must  come  in  upon,  and  submit  to,  the  terms  of  that 

decree,  though  no  parties  (m). 

But  nM  6e-  But  a  third  mortgagee  may  purchase  in  a  first  mortgage, 

gagecM  no  lb-  ^^^^  defend  himself  thereby,  notwithstanding  a  suit  be  depend- 
t»g!^  *^  '**^*'  ^o  between  the  respective  mortgagees. 

liA,  third  mort'      Thus,  where  the  second  mortgagee  (n)  filed  his  bill  against 

gageemuif  pur'  '  ©  o       \  /  o  .    ^ 

chase  first  mort'  the  mortgagor,  and  the  first  and  third  mortgagees  to  be  let  in 
Uie,  to  payoff  the  first  mortgage,  and  that  then  the  estate  should 

L  5^1  J  be  sold,  his  own  mortgage  pdd,  and  the  third  be  satisfied  out 
of  the  remainder ;  and  pending  the  suit  the  third  mortgagee 
bought  in  the  first  mortgage ;  it  was  determined  that  by  this 
he  had  gained  a  priority,  and  should  be  p^dd  his  whole  money 
before  the  second  mortgagee  (n). 

(m)  2  Ves.  575.  C.  C.  63.    S.  L.  Turner  ▼.  Richmond^ 

(n)   Hohitmu  ▼.  Datum,   1  Bro.      ante,  436  a  [and  547,  pott— £tf.] 


LardEldoiCe  \  (N)  In Mackreth  ^.Summons,  l5Ve8.  3f9,  the  Lord  Chancellor  asked  if 
hint  thai  notice  ^-  ^  ^  u^.\  V  ^        .  ^  ^  .,_  ^     /..u 

to  prior  mort-    ^^®  ^^  ^y  ca*^  where  a  third  mortgagee  had  excluded  the  second,  if  the 

gagee  of  second  ^rst  mortgagee^  when  he  conveyed  to  tiue  third,  knew  of  the  lecond.  The 
prcvfiit  bis  II'  ^**®  ^^  Robinson  ¥.  Datisony  cited  in  the  text,  must  certainly  be  the  case 
tf^  his  mort'  songht ;  there  the  first  mortgagee,  when  he  conveyed  to  the  third,  had  a  bill 
gage  to  third  fii^d  against  him  by  the  second,  which  was  clear  notice  of  the  second  charge. 
considered  ax*  ^°^  ^''  ^^y  ^  ^^^  ^  ^^  constructive  notice  only,  and  no  proof  of  the  first 
tenable,  mortgagee's  knowledge  of  tlie  second  incnmbrance,  thoogh  he  ooght  to  have 

known  it,  To  meet  this  slender  objection,  it  is  observable,  that  another  case 
has  been  decided  where  the  first  mortgagee,  when  be  conveyed  to  the  third, 
had  not  only  notice  of  the  second  mortgage  by  means  of  a  bill  filed  against 
him  for  redemption,  but  had  actually,  by  his  answer,  suburittcd  to  be  re- 
deemed by  the  second  mortgagee,  yet  a  conveyance  by  him  to  the  third  mort- 
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Mill 


Howevery  in  many  cases  (o)  a  suit  pending  in  equity  against  SuU  mttee  <• 
land,  is  a  bar  to  alienation ;   for  pendente  lite  nihil  innone^  ^mt  bar  u^* 
tur  (o):  therefore  the  vendor  of  lands,  pending  a  suit  in  equity  «^»«**««- 


(o)  Vide  Woriley  v.  Earl  qf  Settrbonmghf  3  Atk.  393. 


gmgee,  before  any  redemption  by  the  second  mortgagee,  was  held  good.    Se€K. 
BeUkitT  V,  Builerf  cited  ante,  465,  n.  (B);  and  it  ma/  be  aslced,  If  notice  to 
the  third  mortgagee  of  the  second  incombrance,  at  the  time  of  his  purchase  of 
the  first  mortgage,  be  immaterial,  why  should  notice  of  such  second  incum^ 
brance  to  the  person  who  is  about  to  seH  hii  prior  mortgage  to  the  third  mort<* 
gagee,  raise  an  impediment  to  the  sale  ?    Does  not  the  law,  which  confers  on 
one  person  a  right  to  purchase,  alho  confer  on  some  other  a  power  to  sell?  for 
otherwise  there  could  be  no  purchase,  and  the  law  allowing  a  purchase,  would 
be  nugatory  and  useless.    B4it  it  may  be  said,  that  a  collateral  law  might  enact, 
that  such  power  of  sale  should  be  exercised  with  certain  restrictions,  as  that, 
if  the  vendor  have  notice  of  a  mesne  olaimant,  who  has  more  equity  than  the 
uitended  purchaser,  in  fact,  a  qmd  right  of  pre-emption«  that  then  the  vendor 
siiall  not  sell  without  giving  to  such  meene  claimant  the  option  of  first  purchase 
ing  the  article  for  sale.    It  must,  however,  be  remembered,  that  a  mortgagee 
is  a  purchaser  pro  teal#,  and,  to  the  extent  of  his  charge,  has  an  unshackled 
interest  in  the  property  mortgaged,  which  he  may  dispose  of  from  time  to  time 
as  he  shall  deem  expedient ;  and  that  a  first  mortgagee  has  nothing  to  da  with 
the  ulterior  incumbrancers  who  take  estates  subordinate  to  his.    It  may  also 
be  observed,  as  an  analogous  case,  that  a  trustee  is  not  prohibited  from  selling, 
or  a  purchaser  from  baying  the  trust  estate,  except  so  far  as  the  trustee  will 
thereby  become  liable  for  a  breach  of  trust,  and  the  purchaser,  if  he  have 
notice  of  the  trust,  will  himself  become  the  trustee.    A  little  reflection  would 
Mggest  many  inconveniences  attending  the  rule  atiove  hinted  at  by  the  noble 
Lord ;  and  the  Editor,  with  much  deference  and  humility,  submits,  that  on 
principle  it  could  never  be  supported,  and  that  since  two  cases  have  been 
found,  which  answer  the  question  proposed  in  the  affirmative,  and  which  say,        < 
that  though  the  first  mortgagee  knew  of  the  second  mortgage  or  incumbrance 
when  he  conveyed  to  the  third  mortgagee,  yet  that  such  knowledge  shall  not 
vacate  or  afiect  the  sale  and  purchase,  all  importance  which  necessarily  at- 
taches to  a  hint  from  so  high  an  authority,  must  ftdl  to  the  ground.    This  ciase 
of  Mackretk  v.  SffmmotUy  is  stated  by  Mr.  Sugden  to  have  been  re-heard  by 
the  Lord  Chancellor  with  the  assistance  of  two  Judges.    Sngd.  V.  St  P.  466, 
5th  edit.    But  no  report  of  the  re-hearlng  has  yet  appeared. 

(O)  This  maxfan  is  not  universally  trae,  and  therefore  the  learned  author  Suit  no  bar  to 
very  properly  qualifies  his  proposition  with  the  words  "  in  many  cases  a  suit  «^««w*»«»« 
depending  is  a  bar  to  alienation."    A  first  mortgagee  being  a  defendant,  may       [  5i&  ] 
convey  to  a  judgment  creditor  also  a  defendant,  in  a  suit  by  a  second  mort- 
gagee, and  the  purchaser  pendente  Ute,  may  hold  against  the  plaintiff  until  his 
judgment  be  redeemed.    Turner  v.  Ruhmoni,  t  Vem.  81.    The  maxim,  that 
an  alienation  by  the  defendant  pendente  IHe  is  absolntely  void  as  against  the 
plaiatiflT,  engenders  this  consequence,  that  tliough  the  bill  rfib«ild  be  dismissed, 
llie  purchaser  could  ix>t  sue;  wbich  cannot  be  admitted.    The  cases  import 
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agaidst  them,  can  give  no.  title  but  what  will  be  subject  to  its 
issue ;  but  it  is  the  pendency  of  tlie  suit  that  creates  the  notioei 


no  more  tban  that  the  snit  may  be  carried  on  without  bringing  before  the  court 
the  parchaser  pendente  Ute.    In  Metcalf  v.  Pulverioft,  t  Yes.  ic  B.  S04.   8,  C. 
1  ibid.  180,  and  18  Ves.  84,  the  Vice-Chancellor  adopted  this  mode  of  ai^B- 
menty.  and  held,  that  the  effect  of  the  maxim  pemdenU  Ute  nihil  iaxoMfar,  if 
understood  as  making  the  conveyance  wholly  fanoperative,  not  only  in  the  suit 
depending,  bnt  absolutely  to  all  purposes  in  all  future  suits  and  all  future  thse, 
was  founded  in  error.  If  that  maxim  could  be  carried  so  far,  it  would  produce 
this  consequence,  that  if  the  suit,  instituted  by  the  wife  against  her  huslwiid, 
in  the  case  before  the  court,  failed,  and  the  purchaser  instituted  a  new  rait  to 
avail  himself  of  his  purchase,  he  could  have  no  benefit  of  it  in  law  or  equity, 
being  null  and  void  when  executed.    These  expressions  were  to  be  taken  in  i 
qualified  sense,  and  the  true  interpretation  of  this  rule  was,  that  the  con?ey- 
ance  did  not  vary  the  rights  of  the  parties  in  tiiat  suit :  that  it  gave  no  better 
right,  having  no  effect  with  reference  to  any  beneficial  result  against  tbe 
plaintiff  in  that  suit ;  and  it  was  very  reasonable  that  the  liUgating  parties 
should  be  exempted  from  the  necessity  of  taking  notice  of  a  title  acqnired 
^  under  such  cironmstances.    With  regard  to  them,  it  was  as  if  it  had  never 

existed,  otherwise  suits  would  be  indeterminable  if  one  parly  pending  the  nit, 
could,  by  conveying  to  others,  create  a  necessity  for  introducing  new  ptitici. 
The.  voluntary  act,  therefore,  of  the  defendant  conveying  to  another,  conM 
not  vary  the  situation  or  affect  the  rights  of  the  plaititiff.  The  Its  pendent  was 
presumptive,  if  not  actual,  notice,  and  the  purchaser  was  in  the  same  iltaa- 
fion  in  which  the  vendor  stood,  upon  this  plain  principle,  that  the  snit  was  (o 
be  decided  according  to  the  state  of  things  when  it  was  instituted,  and  tbe 
rights,  however  they  might  be  varied  by  death,  bankruptcy,  &c.  could  not  be 
affected  by  the  voluntary  act  of  either  party.  In  the  case  before  the  court,  a 
voluntary  settiement  had  been  made  by  the  defendant  in  fiivor  of  the  plaintiir, 
who  filed  a  bill  to  have  the  trust  thereof  performed ;  bnt  pending  the  soit,  tbe 
defendant  sold  the  estate  to  a  purchaser ;  and  it  was  held  that  be  had  a  rigbt 
so  to  do*  In  like  manner  if  there  be  a  settlement  with  power  of  revocatioai 
the  settlor  may  revoke  the  settlement,  although  a  suit  be  depending  for  car- 
rying it  into  execution.  HeeMetealf  v.  Pmltertpfl^  ubl  supnu 
SnU  pendente  In  a  case  where  a  devisee  of  lands,  charged  with  the  payment  of  debts, 
£<  ^dM^^  ^^'^*  pending  a  suit  by  the  creditors  for  a  sale  and  payment  of  the  debts,  it 
•aly.  ^'^'^  b^f  that  such  an  alieiiation  would  be  aheohUebi  void.    Sed  quan  tbe 

substitution  of  the  word  **  voidable/'  for  the  words  '<  absolutely  void ;"  and 
see  ante,  924,  n.  (M).  In  Gaskell  v.  Ihardin^  %  Ball.  &  Bea.  167,  Lord  Man- 
ners observed,  that  the  rule  of  the  court  undoubtedly  was,  that  any  interest 
acquired  in.  the  subject-matter  of  a  suit  pending  the  siiit,  was  so  fiir.  considered 
a  nullity,  that  it  could  not  avail  against  the  plaintiff's  Utle ;  and  if  this  rale 
were  not  attended  to,  there  would  be  no  end  to  any  snit.  The  Justice  of  the 
Court  of  Chancery  would  be  evaded,  and  great  hardship  and  inconvenience  to. 
the  suitor  necessarily  introduced.  It  was  extremely  diflicult  to  draw  any  line, 
Property  in  ^^^  ^^^  dangerous  to  allow  a  rule  to  be  frittered  away  by  exceptions.  Bnt  it 
fnntion  deolt    was  a  general  rule,  that  whoever  dealt  with  the  .defendant  for  an  interest  in 
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for  as  it  is  a  transaction  in  a  sovereign  court  of  justice,  it  is 
supposed  all  people  are  attentive  to  what  passes  there ;  and  to 
prevent  a  greater  mischief  than  would  arise  by  people's  pur- 
chasing a  right  under  litigation  and  then  in  contest  (p). 

J.F.  having  only  one  daughter,  and  desiring  to  keep  part  of  Devuee^btainB 
his  estate  in  his  name  {p)y  by  will,  made  in  1684^  devised  a  hdr.  Pending 
messuage  to  F.,  his  near  kinsman,  in  tail  male,  with  remainder  oMirnm^wi*^* 
over,  'and  gave  lus  lands  in  Sussex  to.  his  dausrhter,  who  mar-  *  vMrtgage 
ried  D. ;  they,  with  C,  were  supposed  to  have  destroyed  the  <«•,  and  then 
will  after  the  death  of  the  testator.  F.  brought  his  bill  against  ^4d«inpMo]i<Jr 
D.  and  his  wife;   and,  in  1687,  obtained  a  decree  to  hold  and  ^fr,  with  notice 

I  '  '  tffunlL    A,  not 

enjoy  the  lands  according  to  the  will  against  them,  and  all  permitted  to 
claiming  imder  them.    The  estate  devised  to  F.,  having  been  ofdecreey  nor  to 
mortgaged  by  the  testator  prior  to  his  will  to  B.  for  100/.    N.  JJ^^'JST  ^ 
pending  the  suit  bought  in  B.'s  mortgage,  and  purchased  the  cancelled. 
equity  of  redemption  from  D.   and  his  wife.    N.  was  served 
with  the  former  decree,  and  appeared,  and  was  examined,  and 
set  out  his  title  under  this  mortgage,  whereupon  F.  was  put  to 
bring  his  bill  to  redeem.    N.,  by  answer,  alleged,  that  although 
lie  had  been  informed  before  his  purchase  that  it  was  pre- 
tended there  had  been  such  will  made,  yet,  upon  inquiry,   he 
had  been  assured  and  satisfied  that  it  was  destroyed  by  the 
testator  in  his  life-time,  and  therefore  he  proceeded  in  his  pur- 
chase, and  insisted,  that  the  former  decree,  to  which  he  was 
no  party,  was  unjust  in  decreeing  the  lands  to  be  enjoyed  ac- 

(p)    Findi    V.  NewnhoMf  f  Vern.      doctrine  of  notice  is  e:iLtende4  to  a 
217 ;  et  vide  Fleming  v.  Page,  Finch,      crimioal  case.  3  P.  Wnis.  116» 
StO.    £t  Herbert'e  eau^  where  Uiis 


liie  property  in  question  after  a  bill  filed,  so  dealt  with  him,  subject  to  the   with,  ienubject 

decree  which  might  be  eventually  pronoanced,  and  his  Lordship  cited  Win-  *^  decree, 

Chester  y,  Beaver,  3  Yes.  314;  Garih  v.  Ward,  2  Atk.  174,   and  Winchester  v. 

Payne,  11  Yes.  194;   in  which  latter  case  the  noble  Lord  observed,    that 

Sir  William  Grant  was  of  the  same  opinion  with  himself,  the  only  doubt  in 

tbat  case  being,  whether  it  might  not  be  necessary  to  institute  a  suit  to  defeat 

tlie   conveyance,  but  none  existed  with  regard  to  the  result  of  such  a  suit. 

See  further,  post,  547,  in  notis. 

(P)  But  such  a  pendency  of  suit  must  be  real  and  not  collusive,  f  Ch.  Ca.      [  543  *  ] 

1J6 ;  et  vide  ante,  216,  and  post,  p.  547,  in  notii,  for  further  as  to  notice  ^  "^^>««  ^.jf 

'        '  1^     f  r         9  9  coUunve  suit, 

created  by  a  suit  in  chancery. 

Vol.  I.  3  B 
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cording  to  the  will ;  but,  in  regard  be  poivhased  pendente  tiUi 
and  with  notice  that  there  was  a  will,  the  court  would  not 
admit  him  to  examine  the  justice  of  the  former  decree,  or  to 
try  at  law  whether  such  will  was  cancelled  or  destroyed  by  the 
testator,  but  declared  he  should  be  bound  by  the  former 
proceedings,  and  decreed  the  redemption  of  the  mortgage  to 
the  plaintifK  , 

Dmtm  #•  M-  '  And  where  it  is  only  a  decree  of  account*  and  not  such  a 
cilery  me  mtk  One  as  puts  a  conclusion  to  the  matter  in  question^  Aat  is  still 
•^^^^-        such  a  suit  as  affects  people  with  notice  of  what  is  doing. 

[  544  }  But  no  case  has  gone  so  &r»  and  it  would  be  very  ixiconve- 
^df^neet^  Went,  if  where  money  is  seciu*ed  upon  an  estate,  and  there  is 
monmf  secured  a  question  depending  in  Chancery  upon  the  right  of  or  about 
n9ie$tauiiMVi  the  money,  but  it  is  wholly  a  collateral  matter,  as  to  say  diat 

a  purchaser  of  the  estate  pending  that  suit  should  be  affected 
with  notice  by  such  implication  as  the  law  creates  by  the  pen- 
dency of  the  suit.  Therefore,  where  A.  and  B.  were  part- 
ners {q)y  A.  died,  having  made  his  will,  and  derised  to  his 
executors  and  their  heirs,  *'  all  his  real  and  personal  estate, 
not  by  his  will  otherwise  disposed  of,  in  trust  that  they 
should,  by  charging,  leasing,  or  selling  his  estates,  or  any 
^'  of  them,  raise  money  for  the  payment  of  all  his  debts ;  and 
^  what  should  remain,  he  directed  to  be  divided  into  equal 
''  portions,  share  and  share  alike,  between  his  five  children, 
**  and  left  it  to  his  executors  to  make  proper  allowances  for 
*^  their  maintenance,  until  there  should  be  a  dis<3ibution  made 
**  of  his  estates/'  A.,  amongst  other  things,  had  a  mortgage 
for  3500/.  In  a  cause  between  the  executor  of  B.  and  A*s 
executors,  the  mortgage  deed  was  directed  to  be  left  in  the 
hands  of  a  Master  in  Chancery,  till  the  partnership  accoust 
should  be  flnaUy  adjusted.  Afterwards  A/s  executors  con- 
veyed the  mortgage  to  Master  Bennet,  as  a  security  for  one 
of  the  executors,  on  his  appointment  to  be  receiver  of  another 
person's  estate.  And  one  argument  used  by  the  children  of 
A.,  in  a  suit  against  the  holders  of  the  mortgage,  by  way  of 

(f )  Metd  tI  Lord  Orrery,  S  Afk.  SS6,  et  Tide  S.  L.  iMd.  993. 
(Q)  S.  P.  ilk  C^pepfer  y.  ialM,  ante,  216 ;  et  vide  post,  547,  is  nUii. 


it 
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tecunty  fot  tfie-  dae  ^isch^ga  of  the  r^peiyer^hipi  w$s>  th^t 
there  wa«  a  suit  at  the  time  of  the  assignment  ahput  the  mort- 
gage^ who  was  entitled  to  it^  and  that  therefore  it  was  void, 
as  being  made  pendente  Uie.  But  Lord  I{a)rdwicke  said,  that 
he  did  not  see  how  this  Us  jp^ndem  could  affect  this  assign- 
mentj  unless  it  had  been  determined  that  this  was  the  mort- 
gage of  B.9  the  partner  of  A.,  and  belonged  to  his  creditors^ 
who  were  the  plaintiffs  in  diat  cause.  But  that  as  it  was 
therein  determined  to  be  A*'^  estate,  there  was  an  end  of  that 
ol^jection. 

But  in  case  of  a  real  purchaser  for  a  valuable  consideration,  PtainHf  hOd 
pendeide  lite,  the  plaintiff  will  be  held  to  strict  proof  of  his  ^  atu  agtAut 
own  title,  !S:L^'^' 

Thus,  where  a  bill  was  brought  by  S.  (r)  agsunst  C,  to  have  pureiuue  pn- 
the  benefit  of  a  decree,  obtained  against  L.,  for  the  recovery  ^ac^a^no' 
of  a  leasehbld  estate,  held  of  the  dean  and  chapter  of  St.  *^ff  f^  ?^'*' 

aofe  eontutera* 

Paul's ;  C.  being  a  purchaser  of  this  estate  from  L.,  pendente  Houy  »et  ande^ 
lite^  but,  as  was  proved,  for  the  full  valine,  and  without  any  nate{n)f  * 
notice  of  S/s  claim,  or  any  actual  notice  of  the  suit:  for  the  [  S4i5  ] 
plaintiff  it  was  insisted,  that  this  purchase,  made  penderUe  Ute, 
was  to  be  considered  as  made  under  an  implied  and  construc- 
tive notice ;  but  the  court  said,  that  although  where  there  was 
a  conveyance  made  pendente  lite^  without  any  valuable  cona- 
deration,  and  to  avoid  and  elude  a  decree,  it  ought  to  be 
liighly  discountenanced ;  and,  though  the  alienation  were  for 
n^ver  so  good  a  consideration,  the  purchase,  if  made  pendente 
lite,  was  nevertheless  to  be  set  aside,  yet,  where  there  was  a 
real  and  fair  purchaser,  without  notice,  it  was  a  very  hard 
case,  especially  in  a  court  of  equity;  and,  thei^e  being  some 
defect  in  part  of  the  proof  in  deraigning  the  title  of  S*,  leave 
to  amend,  or  make  any  new  proof^  after  publication,  was  re- 
fused, and  the  bill  dismissed. 

In  this  case  (*)  the  Chancellor  [Lord  King]  observed,  that  it  Hardship  ^ 

Tuli  wohifuc 

was  a  difficult  matter  to  search  for  bills  in  equity,  or  to  get  lu  pendeM 

notice* 

(r)  Sorrel  v.  Carpenter,  %  P.  Wnw.         («)  Sorrtl  ▼•  Carpenter,  t  P.  Wins* 
4»t,  482,  et  >ide  ^  Atk.  S43. 

3  B« 
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notice  of  them ;  many  such  being,  after  fifing,  kept  in  the  she 
clerks*  desk :  and  that  though  the  court  would  oblige  all  per- 
sons to  take  notice  of  its  decrees,  as  much  a!s  of  judgm^its  at 
law,  yet  then^  did  not  seem  to  be  the  same  reason  for  obligii^ 
people  to  take  notiee  of  the  filing  of  a  bilL 

i^eleaS!!!mvi     "^^  ^  *  purchase  or  hiortgage  be  made,  pending  a  bill,  to 
9^i€t..  perpetuate  the  testimony  of  witnesses  to  awiH  of  land,  the 

proceedings  may  be  read  against  a  purchaser  or  mortgagee 
during  the  suit,  although  he  hath  not  notice  either  express  or 
implied.  This  rule  is  founded  upon  the  necessity  of  the  case; 
for  if  depositions,  taken  in  such  a  suit,  could  not  be  read 
against  a  purchaser  under  the  heir  at  law  or  devisee,  it  would 
be  m  dieir  power  to  prevent  such  a  bill  from  bemg  of  sny 
effect.  For  instance,  suppose  an  heir  at  law  (having  got  into 
the  possession  of  an  estate  on  the  death  of  his  ancestor,  and 
the  devisee,  being  out  of  possession,  brought  a  biH  to  perpe- 
tuate testimony,  and  to  prove  the  will),  pending  the  suit,  made 
a  secret  conveyance  to  another  person,  if  the  depositions  taken 
in  the  cause  could  not  be  read  against  the  person  who  claimed 
under  the  heir  at  law,  the  whole  object  of  the  suit  would  be 
defeated. 

The  tSise  would  be  just  the  same,  in  respect  to  its  conse- 
quences, if  a  devisee,  having  got  into  possession,  the  h^ 
brought  a*  bill  of  tiiis  sort,  and  afterwards  the  devisee  made 
a  privdte  conveyance ;  if  the  heir  at  law  could  not  read  the 
depositions  which  were  taken  in  that  cause  against  a  party 
[  546  ]  claiming  under  him,  the  bringing  the  bill  would  be  of  no 
manner  of  efiect. 

Accordingly,  in  a  case  (/)  where  J.  made  her  WiH,  and  thereby 
devised  all  her  real  and  personal  estate  to  C.  and  N.  -in  trust, 
that  they  should  sell  tiie  saiae,  in  order  to  discharge  her  debts 
and  legacies,  and  that  the  surplus  should  be  distributed  into 
three  equal  shares,  one  share  whereof  was  'to  go  to  C,  an- 
other share  to  K.,  and  a  third  to  T.     Soon  after  the  making 

(0  Garth  ▼.  Crw^ard^  Barn.  Rep.  450.  '   ^S^.  C.    By  the  name  of  G«r<ft  v. 
IVwrdy  2  Atk.  l75. 
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the  will  J.  died,  leaving  G.  her  heir  at  law ;  K.  and  T.  were        Garth 

papists,  but  C.  was  a  protestant.    In  April,  1736,  T.  mort-        Wwd* 

gaged  her  interest  in  this  estate  to  W.  for  108/.    In  May,  1736, 

a  bill  was  brought  by  C,  K.,  and  T.  against  G.,  the  heir  at 

law/  in  order  to  perpetuate  the  testimony  of  the  plaintiffs  wit« 

nesses,  and  to  prove  the  will  of  J.     On  the  3d  of  January, 

1737,  W,  purchased  of  T.  her  equity  of  redemption  in  this 

estate  for  1000/.     On  the  8th  of  January  foUowing,  G.  put  in 

his  answer  to  the  bill,  insisting  thereby,  among  other  things, 

that  K*  and  T.  were  papists,  and  consequently  incapable,  by 

the  statute  of  1  I.William  3,  to  take  by  the  will  of  J.    In  that 

cause  G.  examined  several  witnesses,  to  shew  that  K.  and  T. 

were  papists.    A  bill  was  then  brought  by  G.  against  C,  K., 

and  T.,  and  likewise  against  W.,  in  order  to  set  aside  the  will 

of  J.,  with  regard  to  two-thirds  of  her  real. estate,  which  was 

to  be  sold,  and  the  money  arising  from  the  sale  to  be  paid  to  ^ 

K.  and T.,. and  Ukewise,  that  K.,  T.,  and  W.  might  account 

for  the  profits  of  those  shares.    After  the  answers  to  this  bill 

were  come  in,  an  order  was  obtained,  that  the  depositions. in 

the  former  cause  might  be  read  in. the  present  one  saving  just 

exceptions ;  but,  on  offering  them  to  be  read,  it  was  objected 

on  the  part  of  W.,  that  they  could  not  be  read  as  against  him, 

he  being  no  party  to  the  former  suit,  his  mortgage  being  made 

before  the  filing  of  that  bill,  and  his  purchase  of  the  equity 

c^  redemption  having  been  before  the  answer  of  G.  came  in. 

But  the  Lord  Chancellor  was  of  opinion  that  these  deposi-  -M^""**  •/ 
tions  ought  to  be  read ;  and  his  Lordship  distinguished  be- 
tween  the  mortgage  to. W.,  and  his  purchase  of  the  equity  pf 
redemption ;  for,  as  to  the  mortgage,  which  was  stated  to  ^ave 
been  made  before  the  filing  of  that  bill,  his  Lordship  was  of 
opinion  that  none  of  the  depositions  taken  in  that  cause  could 
any  ways  be  read  to  affect  that;  but,  with  regard  to  the  pur- 
chase of  the  equity  of  redemption,  which  was  made  subsequent 
to  the  filing  the  bill,  they  ought  to  be  read ;  and  his  Lordship  I-  ^ '  J 
said,  that  the  answer  not  coming  in  until  after  the  equity  of 
redemption  purchased,  made  no  difference ;  for  it  very  often 
happened,  by  the  ordinary  indulgences  which  were  given  to 
the  putting  in  of  answers,  that  an  answer  did  not  come  in  to 
a  bill  until  long  after  it  was  filed. 
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No  Hi  pMem  But^  ill  general,  a  bill  (a)  tliat  banhot  te  brougtit  to  a  hear- 
wt  bk  Aeiri-d.  *  '^gf  ^nnot  properly  create  a  Us  pendens^  sb  a^  to  affect  a 

purchaser^  claiming  under  one  of  die  pal^es,  after  filing  of 

the  bill. 

Decree  for  mm-  ^^  ^^  seetns,  that  a  decree  {x)  in  a  court  of  eqtiity.  Tot 
on  6«i/ /We**  ^oney,  does  not  afPeet  a  purchaser  for  a  valuable  consid^B- 
jmrchaser  wUh-  tion,  without  notice  thereof,  any  more  than  a  judgment  at  law; 
debt  by  decree  for  a  decree  id  not  of  superior  fore^  to  a  judgment ;  nay,  its 
mmwt Im toS'  effect  is  inferior ;  and  where  it  is  said  a  decree  b  equal  to 

judgment,  or  to  be  paid  equally  thei^wilh,  this  must  be  in- 
tended only  out  of  the  personal  estate,  tot  a  decree  for  a  debt 
does  not  bind  the  real  estate,  it  acting  only  in  personamy  not 
in  rem ;  and  the  remedy  upon  a  decree  to  afifect  the  land  is 
only  for  a  eohtempt,  whereupon  the  party  proceeds  to  a  se- 
questration, and  that  is  but  a  personal  process,  as  appears 
by  its  felling  and  abating  by  tlie  death  of  the  party.. 

TockUkg  moi  A  bill  of  discovery  depending  wifl  not  prevent  even  a  party 
biUof  die^"  ^  ^bie  suit  from  securing  himself,  by  purchasing  in  an  incum- 
•*rjr*  braiice  prior  to  his  own.    Thus  (y),  where  L.,  the  defendant  in 

the  cause,  having  an  incumbrance  on  the  lands  in  question^ 
subseqlient  to  the  plaintiffs,  aild  the  biH  being  against  him  and 
other  incumbrancers,  to  discover  their  incumbrances  purchased 
of  W.,  who  WIU8  a  d<efek)fd^ant,  h^  the  first  incu^tnbranfce,  and 
had  assigned  to  Ij. pendente  lite;  the  question  at  the  hearing 
was,  whether  the  defendant  L.,  who  had  a  mortgage  subse- 
quent to  the  plaintiffs,  should  help  himself  against  him  by 
buying  in  W/s  incumbrance  that  was  prior  to  both?  It  was 
resolved  he  might  lawfully  do  sq ;  and  th6  plaintiff's  bill  was 
disifiissed  without  costs  (r). 

(«)  Garth  V.  Craufordf  Barn.  Rep.  temp.    Talb.  f  17.    t  P.  Wma.  6tt. 

4^4.  S»  C.  t  £q.  Ca.  Abr.  687,  pi.  13.  1  Yes.  496. 

(x)   Searle    v.  Ltinif ,    t  Vein.  88.  (y)  Hawkiiu  ▼.  Tttyhry  S  Vera.  f9l 

1  Eq.  Ca.  Abr:  S5SS,  pi.  4.    i  Cfa.  Ca.  let  vide  2  Ves.  57l.— ^.] 
48.    £t  vide  3  P.  Wms.  401 ;  et  Ca. 

Of  notice  by  .       (R)  the  design  of  this  note  is,  to  consider  tbe  modem  nnderstanding  of 

he  pendene  md  the  profession  with  regard  to  what  notice  is  created  by  a  tie  pendent  and  a 
decreCm  « 

decree. 

Lie  pendem,  ist.  As  to  a  lie  pendene.    To  constitute  a  He  pendene,  a  bill  must  be  filed  and 

defined,  ^  subpcEna  served,  but  the  service  of  a  snbpceoa  alone  will  not  be  sufficient  t* 
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Again  f»),  if  a  mortgagee,  havfog  had  iiotice  t>f  incum-  BiU  to  fore* 

°  flo§e  no  ofh 

{%)  Gretwold  v.  ilTai^riktfm,  «  Ch.  Ca.  170,  mrte,  td2,  ^  «ej.  J**!**  **  **''^ 

create  a  pendency  of  snk.  Tb«  effect  of  a  lU  pendent  commences  from  the 
time  of  serving  the  sabpcena.  The  question  in  dispnte  mast  relate  to  the 
estate,  and  not  merely  to  money  secured  upon  it  (ITorsIcy  r,  Scarborough^ 
3  Atk.  39t)s  bnta  bill  to  perpetuate  the  testimony  of  witnesses  and  to  esta- 
blish n  willy  will,  It  seems,  be  a  sufficient  Us  pendens  to  affect  a  ptirchaser. 

Where  a  person  is  to  be  affected  with  a  Ua  pendens^  tliere  ought  to  be  a  Whether  omi 
dose  and  continned  prosecution  of  the  suit.  Preston  ▼.  TuMui,  1  Vem.  X86»  ^^J^g^^ 
Lord  Bacon,  m  his  Law  Tracts,  p.  28^,  edit.  1737,  seems  to  require  the  same 
degree  of  diKgence ;  at  least  he  directs,  that  If  a  purchase  be  made  pendents 
Ute  after  some  long  Intermission,  that  shall  vary  the  judgment  of  the  court 
from  the  common  case.  But  the  rule,  though  reasonable,  says  Lord  Netting* 
hain,  In  his .  Prolegomena  of  Equity,  c.  15.  i^  not  always  observed ;  for  in 
JUartin  v.  StiteSy  1663,  [5.  C,  fiomtae  Siyle  v.  Aftfrfia,  1  Ch.  Ca.  150]  the  bill  was 
filed  ia  1640,  and  abated  by  death  in  1648 ;  a  bill  of  revivor  was  filed  in  16669 
and  the  purchase  was  in  1651,  and  yet  the  purchaser  was  hound.  The  pur- 
chase there  was  subsequent  to  the  abatement,  and  previous  to  the  revivor. 
Ijard  Nottingham  adds,  because  by  relation  of  the  bill  of  revivor,  it  was  pen' 
denie  lUe^  per  Clarendon,  Chancellor.  In  regard  to  the  abatement,  by  the 
death  in  1648,  the  late  Master  of  the  RoUs,  in  a  modem  case,  thought,  that  if 
the  mortgagees  had  acquired  their  Utle  during  the  abatement  of  the  suit,  there 
"would  have  been  great  difficulty ;  but  his  Honor  cited  the  above  passages  from 
Lord  Nottingham's  Prolegomena,  as  authority  for  the  position,  that  a  pur- 
chaser during  the  abatement  of  the  suit  will  be  bound  in  the  same  manner  as 
if  the  suit  were  in  full  prosecution ;  observing,  that  the  Lord  Keeper  Netting^ 
faaitt  did  not  conceive  it  deserving  of  remark,  that  the  purchase  was  made 
during  an  abatement,  and  the  purchaser  was  not  a  party  at  the  timq  of  the 
revivor.  But  it  was  not  necessary,  added  Sir  W.  Grant,  to  give  any  opinion 
upon  that ;  for,  undoubtedly  in  the  case  before  him,  the  suit  was  depending 
iciien  the  mortgages  were  made.  Therefore  the  mortgagees  could  never  esta- 
bli»h  in  cliancery  a  right  to  redeem.-^Thus  the  point,  that  a  close  continued 
prosecution  of  the  suit  is  necessary  to  create  a  lis  pendens^  remains  still  un- 
decided. But  the  probabilities  are  in  favor  of  the  Lord  Keeper'^  doctrine, 
unless  perhaps  it  can  be  proved  that  flagrant  laches  are  attributable  to  th^ 
plaintiff,  in  not  reviving  and  continuing  tlie  proceedings. 

A  lis  pendens^  either  at  law  or  in  equity,  is  constructive  notice;  and  who-  Lis  pendens  is 
ever  purchases  while  a  suit  is  depending  will,  by  construction  of  equity,  have  J?"*'"w<w«  «•• 
notice  of  tliat  suit,  and  must  abide  byall  its  consequences,  Co.  Litt.  344  b. ; 
for  otherwise  the  party  might  alien  the  land  and  baffle  justice.  Anon.  iVem. 
318,  and  see  Selfr.  Madoxy  ibid.  459;  and  this  doctrine,  it  is  said,  prevents 
a  traffic  being  made  of  litigated  titles.  Hurra  v.  MUl^  is  Ves.  ISO.  £t  vide 
S.  L.  Moor  ▼.  3foor,  Bam.  C.  C.  407.  The  practice  in  the  Six  Clerlu  Office 
is,  that  entry  in  the  bill  book  is  notice  to  the  defendant  Belt's  Supp.  to 
Ves.  sen*  p«  42* 

In  equity,  by  means  of  a  bill  of  revivor  and  supplementary  bills,  heirs,  exe-  /y-j^^  ofvhm* 
ciitors,  administrators,  devisees,  assignees  of  baukruptS|  husbands,  &g.  may  tyf  cannot  he 
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brances,  and,  haying  been  tendered  .his    money,  afterwards 

dliered  during  be  introduced  into  the  suit,  althoogh  they  originally  were  not  parties.  BoC 
'^'  the  defendant  cannot,  by  will  or  by  any  other  means,  alter  the  rights  of  flie 

plaintiff,  though  he  may  change  tlie  parties. 
Purchaser  pen-       In  T%€  Bishop  of  Winchester  v.  Payne,  i  1  Ves.  197,  an  objection  was  takes 
dente  lite  bound  jq  ^^  Master's  report,  that  two  mdrtgagees  of  the  equity  of  redemption  were 

not  brought  before  the  court ;  and,  therefore,  that  they  were  not  bound  by  the 
decree  of  foreclosure.  The  answer  was,  that  they  became  mortgagees  after 
the  bill  of  foreclosure  was  filed,  and  one  even  after  the  decree  ittn.  It  was 
however  contended,  that  this  answer  was  'not  sufficient  in  law :  and,  first,  it 
was  argued,  that  all  inenmbrattcers,  at  whatever  period  they  become  sndi, 
must  be  made  parties  to  the  suit  to  be  bound  by  the  decree  :  and,  secoDdiy, 
that  supposing  that  not  generally  so,  yet  in  this  case  the  suit  having  abated 
by  the  death  of  the  mortgagor,  the  plaintiffs  ought,  when  they  revived,  to 
have  made  parties  all  who  had  at  that  time  any  interest  in  the  estate.^— Ac- 
cording to  the  opinion  of  Sir  William  Grant,  M.  R.  there  was  no  foundatioB 
for  either  proposition,  for  both  of  them  seemed  to  be  in  direct  opposition  to 
the  established  rule  of  the  court,  as  to  the  effect  of  the  Us  pendens.  Ordinarily^ 
it  was  true,  the  decree  of  the  court  bound  only  tlie  parties  to  the  suit.  But 
he  who  purchases  during  the  pendency  of  the  suit,  wilt  be  bound  by  the  decree 
[  549  *  ]  that  might  be  made  against  the  person  from  whom  he  derived  title.  The 
litigating  parties  are  exempted  from  the  necessity  of  taking  any  notice  of  a 
title  so  acquired.  As  to  them,  it  is  as  if  no  such  title  existed  ;  otherwise 
suits  would  be  indeterminable,  or,  wlrich  would  be  the  same  in  effect,  it  wonld 
be  in  the  pleasure  of  one  party,  at  what  period  the  suit  should  be  determined. 
The  rule  might  sometimes  operate  with  hardship  upon  those  who  pnrcbase 
without  actual  notice,  yet  general  convenience  required  its  adoption,  and  a 
mortgage  taken  pendente  lite  could  not  be  exempted  from  its  operation. 
^morlT'  T  ^°*  ^*'  WiUiam  Grant,  adopting  the   language   of  Lord   Hardwicke  in 

though  decree  Garth  v.  Ward,  2  Atk.  174,  asked  whether,  if  during  a  suit  by  the  mortgagor 
he  against  re-  for  redemption  he  should  assign  his  equity,  and  in  the  final  hcaruig  of  the  cause 
niortearor  there  should  be  a  decree  against  him  alone,— whether  the  assignee  of  the 

equity  of  redemption  wonld  not  be  bound  by  the  decree  ?  A  fortiori^  the 
mortgagee  wonld  be  entitled  to  the  benefit  of  the  rnle  where  be  was  not  passive, 
but  was  actually  prosecuting  his  remedy ;  which  would  be  wholly  fruitless,  if 
the  mortgagor  could  by  making  new  mortgages,  compel  him  to  add  new 
parties.  And  his  Honor  observed,  that  the  case  before  him  was  not  con- 
cerning the  legal  estate  acquired  during  die  suit,  in  which  instance  it 
might  be  necessary  in  order  to  avoid  it,  to  have  recourse  to  a  new  suit,  but  it 
was  a  mere  e<inity  to  be  ptrsued  only  in  equity,  and  there  it  could  not  be 
pursued  with  effect ;  and  if  the  mortgagees  could  be  bound  by  a  decree 
against  the  mortgagor,  did  not  the  consequence  follow,  that  tliey  should  be 
bound  by  the*  decree  a^^inst  his  representative  ?  The  heir  and  devisee  were 
merely  in  the  place  of  the  original  party.  Their  title  was  by  his  death,  and 
the  suit  against  them  stood  in  the  same  plight  as  it  did  against  him ;  et  vide 
what  is  said  of  this  case  by  Lord  Manners,  in  GaskeU  v.  Durdin,  2  Ball  6c  Bea. 
167,  cited,  ante,  54«,  n.  (O). 
Whether  suit  ^rd  Manners,  in  a  modem  case  {Moore  v.  M^Nmnara^  t  Ball  Sc  Bea.  186), 
must  be  insti-'  truly  observed,  that  it  was  undoubtedly  a  role  well  founded  in  principle,  that 


\ 
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» 

procines  a  decree  to  foreclose,  and  then  purchases  the  equity 


were  a  person  tekes  a  lease  from  a  defendant  pendente  IHe  of  lands  which  are  *tuted  to  at  ^ 

the  subject-matter  of  the  suit,  and  the  title  to  which,  as  well  as  the  possession,  "*'''*«  convey* 

once  fiuicM 
are  claimed  by  the  bill,  the  Court  of  Chancery  will  pay  no  regard  to  a  lease  pendente  lite. 

80  obtained,  bat  will  execute  its  process  by  giving  possession  to  the  claimant ;  •     ^ 

nor  would  the  court  on  motion  relieve  a  person  so  dispossessed,  but  leave  him     v 
to  institute  a  suit,  for  the  purpose  of  rendering  the  title  so  acquired  available* 
if  he  could.    The  court  therefore  would  not,  on  motion  of  a  creditor  coming 
in  under  a  decree,  directing  a  sale  of  lands  devised  for  payment  of  debts,  set 
aside  a  lease  obtained  pendente  Ute  from  tlie  devisee  under  the  will  with  a 
leasing  power ;  for  the  creditor  coming  in  under  the  decree,  derived  title  from- 
the  same  instrument »  which  gave  liim  a  right  to  a  sale.    He  could  not  there- 
fore complain  of  the  lease  nnless  there  should  be  a  deficiency  to  pay  the  debts, 
and  then  Lord  Manners  apprehended  there  must  be  a  suit  instituted  for  the 
purpose  of  setting  i^ide  that  lease.    But  whatever  might  be  the  result  of  such  - 
a  suit,  the  court  could  not  in  a  summary  way  by  motion  set  aside  the  lease. 

In  Daly  v.  KeUyf  4^Dow.  P.  C.  428,  it  was  made,  a  question  whether  one,   wj^^gp  mmi^ 
becoming  mortgagee  of  an  estate  in  litigation  pendente  lite,  without  making  ^<VM  may  ^p- 
himself  a  party  to  the  suit  below^  might  appeal  from  the  decree  in  the  name  '^ 
of  the  party  mortgagor,  who  refased  to  appeal.    This  point  was  not  decided ; 
but  from  some  observations  of  the    learned  Lords,    it  seemed  to  be  con-.  Alienee  of  legal 
aidered  requisite,  that  where  an  estate  iu  litigation  in  equity  is  aliened  pendente.  ^«'«  pendente 
lite^  the  alienee  having  the  legal  estate,  should  be  brought  before  the  court.  ixcufe'iNir^tf  to 
in  order  to  convey.    But  the  court,  it  was  said,  would  restrain  vexatious  convey, 
alienations  pendente  lite,    4  Dow.  440«    Et  vide  further  as  to  this,  latter  end 
of  note,  p.  541,  ante ;  and  as  to  the  effect  of  a  2is   pendens  on  transactions, 
between  third  persons,  see  Faulkner  v,  O'Brienf  t  Ball  &  Bea.  814* 

If  a  bill  be  dismissed,  and  afterwards  an  appeal  be  brought  in  the  House  of  Appeal  agahut 
Lords  for  reversal,  on  the  ground  that  the  decree  of  dismissal  was  obtained  by  ^^f^'^  V  die* 
Ihiod,  this,  it  seems,  by  the  opinion  of  Lord  Redesdale,  in  Gore  v.  Stackpokp  finuation  of 
1  Dow.  P.  C.  31,  will  be  a  pendency  of  suit  sufficient  to  affect  a  purchaser  s^  ond  a  Ke 
or  mortgagee,  who,  though  not  coniizant  of  the  fraud,  will  nevertheless  be  P^^^^* 
considered  as  having  had  sufficient  means  of  acquiring  a  knowledge  of  it  by  an 
examination  of  the  proceedings  in  the  cause ;  for  the  question  is  still  pending- 
whether  the  bill  was  rightly  dismissed  or  not;  and  Lord  Redesdale  considered       [  550  1 
the  appeal  in  the  House  of  Lords  to  be  4iat  continuation  and  pendency  of  suit 
which  would  affect  all  persons  with  notice,  and  coucluded  his  observations  on  ^ 

the  case  before  the  House,  by  declaring  it  to  be  his  opinion,  that  the  parties 
who  had  purchased  between  the  decree  of  dismissal  and  the  commencement 
of  the  appeal,  had,  by  the  latter  proceeding,  notice  of  the  settlement ;  and 
that  they  thererore  must  take  the  same  subject  to  all  legal  and  equitable  con- 
sequences ;  for  such  a  circumstance  could  never  be  allowed  to  intercept  the 
course  of  Justice. 

A  purchaser  pendente  UtCf  on  filing  a  supplemental  bill,  is  liable  to  all  the  purchaeer  /!• 
costs  from  the  beginning  to  the  end  of  the  suit.    Suppose  an  estate  has  been   i^g  supp^t' 
in  controversy  for  twenty  years  in  the  Court  of  Chancery,  and  during  the  ^^^^{^g  j,f^ 
wit  it  is  purchased,  the  purchaser,  on  filing  a  supplemental  bill,  comes  into  bono  et  malo, 
court  pro  bono  et  malo,  and  will  be  liable  to  all  the  costs  in  the  proceedingSy 
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kmyhtg  prior 
liicti  m^rance 
pendenie  Utt 
an  exceptiom* 


Decree  former^ 
hi  keld  lobe 
notice. 


Decree  not  rf 
itneif  notice 
now. 


Jmm*  1  Atk.  89;  and  lip  will  nol  be  vdmitted  to  ezandae  ike  jnsliee  ef  • 
former  decree,  but  will  be  bound  by  the  prior  proceedings.  Finch  ▼.  Hetnkmn, 
%  Vern.  J16. 

To  the  whole  of  this  doctruie  on  constrnctive  notice  by  means  of  tbe  pen- 
dency of  suits,  there  is  one  exception,  and  that  is,  where  a  third  mortgagee 
obtains  the  legal  estate  from  tbe  first  incumbrancer,  or  from  a  trustee  pending 
a  bill  by  a  second  mortgagee  to  redeem  the  iifst.    Thus  in  BMnwm  v.  Dooidsm, 
1  Bro.  C.  C.  63,  the  second  mortgagee  filed  his  bill  agamst  the  mortgagor  and 
the  first  and  third  mortgagees,  to  pay  aff  the  first  mortgagee,  praying  that 
the  estate  might  be  sold,  his  own  mortgage  paid,  and  that  the  third  martgagaa 
might  be  satisfied  oat  of  the  remainder.  *  Pending  the  suit,  the  third  mort- 
gagee bought  in  the  first  mortgage;  and  the   Lord  Chancellor  determined 
that  by  this  he  had  obtained  a  priority,  and  should  be  paid  bis  whole  money 
before  the  second  mortgagee.    £t  vide  further  BeldAer  v.  Botler^  1  £dcB,5S5» 
cited,  ante,  p.  455,  n.  (B) ;  and  as  to  the  purchase  of  aa  equity  of  redeoH^^on 
pendente  Ut£^  15  Ves.  536,  note ;  and  ToicAnta  v.  Stetre^  3Meriv.  810;  and  it 
18  lastly  observible,  in  this  division  of  the  note,  that  h  its  pendens  being  only  a 
general  notice  of  an  equity  to  ail  the  world  H  cannot  affect  any  partionlar 
person  with  fraud,  unless  such  person  had  also  el^ress  notice  of  tbe  title  in 
dispute*    ilffid  V.  Xjord  Orrery,  S  Atk.  $43. 

Sd.  Astoadeeree  by  the  sistth  resoiutkm  in  i9kMlltiig>  v.  iSgaift,  tCb.Ga.4S* 
Lord  Nottingham  seems  to  have  determined  that  a  decree  would  be  notioe  to 
all  persons  who  are  not  parties  to  the  suit;  wad  that  perhaps  on  the  consider- 
ation, that  inasmuch  as  a  2is  pendent  would  in  equity  affect  all  mankind  witift 
notice,  so  a  decree,  which  is  the  determination  and  final  award  of  the  merits 
of  that  suit,  should  also  be  even  fuller  notice  than  the  suit  itself.  The  reao- 
Intion  is  in  diese  words,  ^  A  purchaser  from  J.  &,  who  has  a  decree  agausi 
him  in  Chancery  for  land,  shall  be  bouad  by  the  decree,  though  he  bad  never 
notice  of  it,  and  yet  the  decree  io  Chancery  bfaids  the  person  and  not  the  iandi 
ami  the  judgment  may  bind  the  perfeon  or  tbe  hind.  And  it  is  hard  that  the 
Chancery,  whose  power  is  only  over  tbe  person,  should  execute  their  own 
decrees  against  a  purchaser,  and  not  assist  the  execution  of  a  jadgmeat  at 
law.  Whereas  a  purchaser  after  a  judgment  is  as  innoceat  as  a  purchaser 
afler  a  decree  in  point  of  coascfence."  So  hi  SorreU  v.  JSaiRrr,  (ante,  645) 
Lord  King  is  reported  to  have  said,  that  a  Court  of  Equity  will  oblige  all 
persons  to  take  notice  of  its  decrees  as  mueh  as  of  judgments  at  law. 

Judgments  at  law,  however,  are  not  of  themselves  aatice,  as  we  bave 
already  seen.  The  docketing  a  judgment  is  merely  to  enable  a  pvrdiaser  or 
mortgagee  to  discover  what  incumbrances  affect  the  property  if  they  chose  to 
inquire  for  them ;  but  unless  it  can  be  proved  that  they  have  searched  tha 
dockets,  or  have  had  actual  notice  of  the  esustence  of  judgments,  the  plea  of 
a  purchaser  without  notice  may  be  supported.  And  It  was  esprosaly  hehl  1^ 
Lord  Hardwicke,  iu  Worstey  v.  Scwrboro\  3  Atk.  d9«,  over-ruling  the  resolution 
and  dicta  of  Lords  Nottingham  and  King,  that  there  was  no  such  doctrine  in 
the  Court  of  Chancery,  that  a  decree  made  there  should  be  im)ylied  notice  ta 
a  purchaser  after  the  cause  was  ended ;  but  it  was  the  pendency  ef  the  aait 
that  created  the  notice ;  for  as  it  was  a  transaction  In  a  sovere^n  eamt  of 
justice,  it  was  supposed  all  people  were  attentive  to  what  passed  ttero,  and  It 
was  to  prevent  a  greater  mischief  that  Mn/M  arise  by  people's  purcbasaqg  « 
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f)f  ffedeinpfioh)  ignch  ihcuinbrances  will  riot  be  affected  by  ibe 
decree  (s). 

If  a  mortfraire  (a)  be  made,  and  afterwards  a  commission  Commimon'of 

,  J     ,       bankrupt  jw«- 

of  bankruptcy  be  taken  out  against  die  mortgagor,  and  the  veni$  tacking 

being  in  itself 
•     («)  BMiidik  V.  Mgwiek^  t  Vera.  15d.  Ca.  tiemp.  Tn\h,  70.  notue. 


right  mMier  litigation  and  then  in  contest ;  bnt  where  it  was  only  a  decree  to 

account  and  not  tnch  a  one  as  pnt  a  conclnsion  to  the  matters  in  qaestion, 

that  was  still  sach  a  suit  as  did  affect  people  with  notice  of  what  was  doing ; 

for  the  Uie§  pendeni€$  were  not  thereby  termfaiated.    And  in  another  case 

{Riven  ▼.  Steele^  cited  by  Mr.  Cox  in  his  mannscript  notes  to  iVern.  966,  in 

Lincoln's  Inn  Library)  Lord  Hardwicke  is  said  to  liave  held,  most  distinctly^ 

that  decrees  are  not  notice.    He  said  there  Vras  no  soch  doctine  that  men  were 

to  takenotie^  pf  the  decrees  of  the  Court  of  Chancery,  though  they  were  1» 

take  notice  x>f  a  Hefendem;  and  now  the  picTalling  opftmon  of  the  profesrtoft 

is,  that  decreee  itre  not  qf  tkemedvee  notice,  aUhougk  a  ntU  cUsely  proeecuied  U^ 

See  Sng.  V.  &  P.  649. 

fintthoi^h,  in  general,  a  decree  wiir  not  be  constractive  notice  to  persons  Repaifment  er^ 

not  parties  to  it,  yet  if  a  person  not  a  party  to  the  suit  have  express  notice  of  ^^^  *^,^  ^ 

tudl  fwtice  of 
the  decree,  he  will  be  bound  by  it.    Thus  in  £farr«y  v.  Jlf0MiV*e,  iVera  57,  ^i^^^^, 

a  mortgagor  having  notice  of  a  decree  (he  being  present  at  the  Uearing,  &c.) 

was  ordered  to  pay  money  over  again  to  the  amount  of  10,000/.,  whicli  h^  had 

previously  paid  in  to  a  person  not  entitled  to  receive  the  same  under  the  decree;   . 

and  thottgh  the  bardslilp  of  tliis  double  payment  was  insisted  on,  yet  it  being 

volnn^ry,  and  as  it  was  argiwd,  not  only  contrary  to,  bnt  for  the  pnfpoee  of 

preventing  and  avoiding  the  decree,  tlie  court  thought  the  mortgagor  inm  not 

entitled  to  any  relief,  but  ordered  bim  to  pay  the  money  over  again. 

.  (S.)  That  is^  if  an  eigne  mortgagee  foreclose  hb  mortgage  without  mWilBg  Mortgagee 

the  puisne  mortgagee  a  party  to  the  suit,  having  at  the  same  time  full  notice  of  purehaeU^f 

inch  incumbrance,  the  puiitne  mortgagee  may  after  the  foreclosure  redeeni  the  Jg^^ion  eaw 

festate  in  the  liands  of  the  eigne  mortgagee,  or,  by  buying  in  a  prior  incumbrance,  not  set  up  Mb 

'conferring  a  title  to  the  legal  estate,  and  tacking  his  puisne  mortgage  to  the  **"*  ^^'^ 

"prior  Incumbrance,  commence  an  action  of  ejectment  notwithstanding    the  hroMkceo  ef 

decree  of  foreclosure,  see  ante,  p.  29St.    The  case  of  Greswold  ▼.  AfarsJUai  was  which  he  htu 

-distinctly  acknowledged  as  good  Uw  by  the  Master  of  the  Rolls,  in  '■»—•—•-  ••*•«*• 


V.  Steere,  S  Meriv.  224,  who  observed  that  the  cases  of  Greswold  v.  Marehtonf 
$  Oil.  Ca.  170,  and  Moeatto  v.  MwrgtUroyd,  1  P.  Wms.  393,  were  express  an* 
thorities  to  shew,  that  one  purchasing  an  eqnity  of  redemption  could  not  set  np 
a  prior  mortgage  of  his  own,  nor  consequently  a  mortgage  which  he  had  got 
in  against  subset|uent  incumbrances  of  which  he  had  notice ;  and  his  Honor 
<jonld  not  see  how  a  distinction  could  be  made  in  point  of  legal  effect  l>etween 
t>ersonal  notice  to  the  party,  and  notice  affecting  bim  through  the  medium  of  bis 
agent.  A  mortgagee  puifchaslng  the  eqnity  of  redemption  is  lioiind  by  judg- 
ments of  which  he  has  notice,  altliough  they  are  entered  up  subsequently  to  tlie 
mortgage.  Crisp  v.  Heathy  7  Vhi.  Abr.  58,  (£),  pi.  t ;  Barnet  v.  Weetan, 
ly  Ves.  130,  cited,  hifra,  p.  359,  in  the  last  note  to  this  chapter,  sec^  II*  pi*  12. 


551  a         CHAP*  xni.       of.  priority  in  incumbrances, 

.  oommbsioners  make  €m  assignmeni  of  the  estate;  sod  tben 

money  be  lent  to  the  mortgagor  on  a  second  mortgage,  the- 
mortgagee  having  no  actual  notice  of  the  commission,  in 
such  case,  although  the  puisne  mortgagee  purchase  in  the 
first  security,  yet  it  will  not  protect  the  mortgage  subsequent 
to  the  commission  of  bajJtruptcy.  The  reason]  for  which  I 
apprehend,  is,  that  a  commission  of  bankruptcy  is  an  act  of 
public  notoriety,  by  which  all  men  are  bound,  on  the  ground 
of  presiuned  notice. 

[  552  ]  And  indeed  it  seems  as  reasonable,  that  a  purchaser  should 
^^^jJ^h^Tm-  ^^  denied  the  benefit  of  protecting  himself  by  the  purchase 
tice.   Smb.     q{  ^  prior  incumbrance,   after  a  commission  of  bankruptcy 

sued  out,  and  before  the  assignment  of  the^  effects,  as  after 
a  decree ;  for  a  commission  of  bankruptcy  is  a  public  act  of 
the  court,  and  operates  as  a  decree  in  rem ;  in  which  respect 
it  differs  from  a  decree  for  money,  or  a  judgment  on  a  per- 
sonal action,  and,  though  an  ex  parte  proceeding  at  first, 
yet,  if  it  be  not  afterwards  superseded,  the  property  of  the 
bankrupt  is  thereby  determined  to  belong  to  his  creditors  in 
an  equal  proportion,  according  to  their  several  demands^' and 
it  differs  from  an  act  of  bankruptcy,  which  is  of  so  secret  a 
nature,  that  it  is  impossible  to  be  known,  and  has  no  visible 
operation  until  coupled  with  a  commission  (t). 


Neither  act  nfir      C^  I^  ^  ^^^  ^^^  better  opinioD,  that  neither  an  act  of  baokmptcy,  nor 

commimoH,  ai    a  commission  of  b^krupt  is  of  itself  notice  to  a  purdiaser  or  mortgafee. 

ihtmT^et^no    ^^  *PP<^>'s  that  on  appeal  to  the  House  of  Lords  in  the  case  qooted  in  the  text 

tice. .  the  decree  against  Sedgwick  nas  reversed,  and  the  estate  ordered  to  be  sold, 

and  Sedgwick  to  be  paid  ZtOOl,  (the  money  advanced  after  the  commissioa 

issned)  with  interest,  costs,  and  such  charges  as  mortgagees  are  nsoally  allowed, 

which  was  of  course  deciding  that  a  commission  of  bankrupt  wat  not  of  itself 

notice  to  the  mortgagee,  and  that  advances  made  without  actual  notice,  aab-. 

seqnently  to  the  commission,  might  be  tacked  to  the  prior  mortgage.    See 

Mr.  Cox's  notes  to  his  copy  of  Vernon  {Hitchcock  v.  Sedgwkk)^  in  Lincoln's  Inn 

Library.    There  are  several  conflicting  cases  on  this  subject ;  the  principal  of 

which  are,  CoUei  v.  De  GpUs,  Ca.  temp.  Taib.  65,  cited  ais  >  post,  vol.  ii.  60i. . 

I  Hargrave  v.  Le  Breton f  4  Bnrr.  2425,  and  Hitchcock  v.  Sedgwick^  Dom«  Proc. 

'  ^  '  for  the  doctrine  as  above  stated ;  and  Knotty  ExpartCy  11  Yes.  609.  iMtPuehg  v. 

Daasany,  1  Sch.  &  Lef.  152,  ^nd  Herbert,  Ex  parte,    IS  Yes.  183,  against  it. 

These  cases  are  learnedly  commented  on  by  Mr.  Sugden,  in  his  Trea.  on  Yen, 

&  Pur.  p.  645,  5th  edit. ;  and  the  above  is  the  result  of  his  observation!.    See 


AND  THfi  DOCTRINE  OF  TACKING.  552  a 

In  all  caises  of  a  plea  (ft)  of  a  purchase  or  marriage  settlement,  Noiiee  ""J**** 
notice  must  be  denied,  though  not  charged  by  the  bill ;  and  not  dLckmrgtd 
it  win  not  be  sufficient  to  deny  it,  either  by  the  plea  or  answer,  ^  ^^^"^ ' 

(fi)  Jokum  ▼•  Tlomaf^  3  P.  Wins,      in  Bract  ▼.  I>ueheM$  rf  MarU/orougkf 
944,  in  wfif,  [namely,  Atton  v.  Cwr^      t  P.  Wnu.  491.-*£il.] 
iwniy  n.  (/).    See  also  6th  resolatioa 


also  vol.  iL  p.  591,  where  this  snlject  is  more  folly  iuTestigated.  By  the  new 
act,  the  party  most  have  actual  notice  of  the  act  of  bankmptcy,  notice  of 
his  insolvent  circumstance  is  not  enoagh,  infra,  vol*  ii.  599,  n. 

But  whether  an  act  of  banl^mptcy  be  or  be  not  notice,  if  the  mortgage  has  ^^  j^u^cict 
been  effected,  or  the  subsequent  advances  lent  hemA  JIde  two  months  befoi'e  ^^  bankruptcy 
the  issuing  of  the  commission,  although  subsequently  to  the  act  of  bankruptcy,  notice  *^^^ 
but  without  actual  notice  of  it,  it  will  be  landing  on  the  assignees  of  the  bank-  ^^^'"^  ' 
mpt  mortgagor,  and  diey  cannot  redeem  without  paying  all  the  money  due. 
And  this  by  a  late  act  of  parliament,  46  Geo.  3.  c.  1S5,  commonly  called 
Sir  Samuel  Romilly's  act.    By  that  statute  it  is  provided,  that  the  issuing  a 
commission  of  bankrupt  against  such  bankrupt,  although  such  commission 
shall  afterwards  be  superseded,  or  the  striking  of  a  docket  for  the  purpose  of 
issuing  a  commission  against  such  bankrupt,  whether  any  commission  shall  have 
actually  issued  thereupon  or  not,  shall  be  deemed  notice  of  a  prior  act  of 
bankruptcy  for  the  purposes  of  the  act,  if  it  shall  appear  that  an  act  of  bank- 
ruptcy had  been  actually  committed  at  the  time  of  the  issuing  such  commission, 
or  striking  such  docket.    Consequently  such  purchaser  or  mortgagee,  claim- 
ing the  benefit  of  this  act,  cannot  avail  himself  of  a  prior  legal  estate  if  a 
commission  has  actually  issued,  or  a  docket  has  been  struck  within  two  months 
after  the  time  of  his  purchase  or  mortgage,  although  he  may  not  have  actual 
notice  of  the  issuing  of  the  commission  or  strikhig  of  the  docket,  because 
the  statute  expressly  makes  those  acts  constmctive  notice.    Sed  vide  what  Is 
said  of  a  case  thus  circumstanced  in  the  note  to  p.  591,  vol*  ii.  and  as  to 
redemption,  see  ante,  981,  in  notUf  and  p.  595,  note  (W). 
(IT)  The  defendant  must  swear  he  had  no  notice  at  or  before  tiie  ezecutioa      [  553  ] 
^     of  the  deed,  Fitsgerald  v.  Hurk,  9  Atk.  397  ;  and  tluU,  as  sUted  hi  the  teat,  ^^^{^^1* 
though  notice  be  not  charged  in  the  bill.    Where  in  the  plea  the  purchaser  n^^ j^e 
omitted  to  deny  notice,  and  the  plaintiff  replied  to  it  instead  of  settmg  it 
down  for  argument,  it  was  held,  tliat  if  the  defendant  bad  proved  what  he  had 
pleaded,  the  bill  must  have  been  dismissed  with  costs.    Eifre  v.  Dolphin^ 
9  Ball  A  Bea.  309.    HarrU  ▼.  Ingledew,  3  P.  Wms.  91.    So,  if  in  an  answer 
notice  be  not  denied,  tbe  plaintiff  may  except ;  but  if  be  does  not,  and  the 
defendant  proves  what  he  has  stated  Ui  his  answer,  that,  it  seems,  will  be  suiB- 

cient.    9  Ball  &  Bea.  SOS.    But  if  a  purchaser  6ojia  ftd€  for  valuable  consi-  *x^.  ^  hf 

pmun&n  to 
deration  without  notice  forbears  to  plead  it,  and  it  is  afterwards  fully  proved  ^^d  tl. 

that  he  is  such  a  purchaser,  it  would  be  too  much  to  deprive  bim  of  the  effect  ^ 

of  his  plea,  merely  because  be  has  not  pleaded  it.    RancUffe  v.  Pwrkyna, 

6  Dow  P.  C.  9S0. 

As  to  a  plea  of  purchase  for  valuable  consideration  without  notice,  see  the 

latter  end  of  the  note  m  voU  ii.  p.  653. 


fifiS  a  CHAP*  JBOi^  «lt  miQBITY  IN  lNCtlMWI&HCIHI» 

potwitltfltaiidiiig  tbeol^sefiimt&aik  ought  to  be  indie  plea  {c), 
iince  all  the  defendant  has  to  do^  k  la  prove  his  plea;  ibr 
he  18  not  to  prove  a  negative,  via.  diat  hehad  n^iiotice.  How? 
ever  it  seems  best  to  deny  noticei  both  [in  plea 


owl  thut  poH'  Notice  (d),  if  charged,  must  be  poaitivefy  denied]  ip  the  a» 
jiw^  "*  ^^'  swer ;  for,  if  it  be  only  evasively  denied^  the  court  vill  isGCse 

a  redemption  on  payment  of  the  money  only  which  wa^  Qii^ 

ally  lent. 

tmd$uficient\f  But,  in  g^eval,  in  a  plea(e)  o(  a  purchase,  it  is  sufficient 
rfVwehau!^  denial  of  notice  to  say,  that  at  the  time  of  the  purchase  he 

had  no  notice,  without  saying,  or  at  any  time  before ;  for,  n<>- 
tic^  before.,  is  notice  at  the  tima  of  the  purchase,  and  t)ie 
party  will,  in  such  case,  on  its  being  made  appear  that  he  had 
notice  before,  be  liable  to  be  convicted  of  perjiuy  (v). 

JVoftce  hefwe  Jf  a  purchaser  ha#  |U)tJjce  (f)  before  the  execution  of  die 
eametfoneef  fionveyanpe,  it  will  bind  him,  although  he  had  no  notice  before 
mot^^pSd!^^  he  had  paid  his  money ;  for  it  is  all  but  one  transaction  (w). 

b^doM  «r'  ^^^9-  rule  pf  ihe  Court  of  ChaiH^ery  (g),  where  the  phuntiff 
well  OB  uoiice.  charges  not  only  notice  in  general,  but  also  special  &cts  and 

circumstances,  thai  ihey  must  be  denied,  as  well  as  notice  in 

general, 

WSeLCh.  Ca.5!.  '      (/)   Wxgg  v.    Wigg,  lAtk.  S8f. 

(<Q  Carnn,  ▼•  Rowmdy  Pre.  Gh.  2«6.  [See  HOI  v.  Biekerdike^    l«tfa  Miy, 

4Vent.  S6t.    2  Ves.  450.    2Ch.  Ca.  1801,  Ezcb.— £tf.] 

f  $.  [supra,  527,  8,  et  vide  2  Eq.  Ca.  (jg)  Seithotue  v.  EarUf  2  Ves.  45^ 

Abr.  682,  (D),  b.  (b).— £d.]  [vide  eUam,  S  Atk.  815.    Ante,  214. 

(e>  Johnet  ▼.  T%oma3,    S  P.  Wms.  Mitford's  PI.  216.— Bd.] 
243.    Vide  infra,  Keltal  r.  Bennet. 


(V)  Tbis  general  role,  however,  must  be  received  with  due  attentiop  to 
what  is  said  in  a  former  page.    See  ante,  p.  5S5»  in  the  text. 
S&tifie^  hrfar*        (W)  So,  we  have  already  seen,  tint  notice  before  the  actual  payment  of  all 
••^  /?"**•  **    -^^  money,  although  the  conveyance  be  executed  and  the  money  secured  t» 

be  paid  by  mortgage,  bond,  or  otherwise,  will  be  equivalent  to  notice  before 
the  contract    TimrrtMe  ▼.  iVas*,  3  P.  Wms.  SOT.    Siwey  v.  Lard  IfiiMfa^f 
2  Atk.  6S0.    Moore  v.  Mayhow^  1  Cb.  Ca.  34.    2  Fr^.  175^  pi.  t35.   J«^ 
"  ▼•  Stanley f  2  £q.  Ca.  Abr.  685,  pi.  9. 
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Jf  notice  (2)  be  denied  by  the  answer,  and'  proved  by  one  Notice  demed^ 
^vttnesft  only,  this  is  not  sufficient  fotindation  for  a  decree,  and  tnoughtopnct 
the  bill  must  be  dismissed  (x).  >  .  *^' 

But  this  rule  (t)  admits  of  several  distiiictiona,  as,  although,  i^eptions  u 
Inhere  the  defendant's  answer  is  a  clear  denial  of  a  fact,  which 
IS  proved  only  by  one  witness^  the  court  will  not  decree  against 
the  answer;  yet,  where  it  is  not  a  poniwe  denial  of  the  9ame 
Jaet^  bnt  admits  of  a  difierence  (as,  where  it  is  only  a  denial 
with  respect  to  the  defendant  himself,  and  admits  the  fact  as 
to  another^  which  will  equally  affect  the  defendant)  the  courts 
on  the  evidence  of  one  undoubted  witness,  will  decree  against 
the  answer.     Thus,  where  one  wHy  denies  personal  notice,  ^(riiwe  to  agent 

i_.  1    .  .  1  T«     ,  .         ^.      ^     binding  l\\ 

which  18  a  negative  pregnant,  that  still  there  may  be  notice  to 
his  agent  J  which  is  a  fact  equally  material,  tlie  answer  will  not 
be  good. 

(&)  1  Ve8«  66.    Kingdome  v.  Bottltei,  Pre.  Cb.  19.  0)  I  bid. 


■^"'^*P*-«.^l««M«ia«|*M«ii^_.MM«B«OTMaaBaBaMM—i^»«B-niiMMMMi^PV**f* 


(X)  ThU  is  an  c\4  mk.  So  long  ago  as  the  reign  of  Charles  the  Second  tbde  tji  Usft 
it  was  held,  that  if  the  plaintiff  bring. an  original  bill,  setting  forth  a  pafol  cMfirmedtf  • 
agreement,  whteh  the  defendant  denies  in  his  answer,  one  witness  wiH  not  ij^^^jfy, 
eonvict  hhn.  Wokelin  v.  WaHkat^  2  Ch.  Ca.  8.  So  in  1683,  in  the  case  of 
AUm  T.  Jourdan^  1  Vern.  161,  the  plaintiff  was  denied  a  decree,  becanse  he 
brangfat  bnt  one  witness  against  the  defendant's  answer,  and  the  same  was 
held  good  law  ^y  Lord  Keeper  Somers,  in  Baik  v.  Montague^  3  Ch.  Ca.  123, 
and  recognised  by  Lord  Longhborongh,  in  Mortimer  v.  Orehnrd^  t  Ves.  jpn. 
244.  In  like  manner  Lord  Northiagton,  in  Howarth  ▼•  Deem,  1  Eden,  351 ; 
Lord  Alvanley,  in  Cranttewn  v.  Jotosesa,  3  Ves.  170 ;  Lord  Pdon,  in  Ewaa 
v.  BickneU,  6  Ves.  191;  Lord  Redesdale,  in  Biddulpk  v.S(.  J9A11,  2  Sch.  Sc 
Lef.  532 ;  and  Lord  Manners,  in  DQwam  y.  Musaey^  1  Ball  &  Bea.  234,  seve- 
rally stated  the  role  to  be,  that  if  a  defendant  positively,  plainly,  and  predsely 
denies  an  assertion  in  the  bill,  and  one  witness  only  proves  it  as  positively, 
clearly,  and  precisely  as  it  is  denied,  no  decree  for  relief  can  be  made,  unless 
the  circamstances  t>f  the  case  so  preponderate,  that  greater  credit,  npon  the 
testimonies  of  both  sides  being  fairly  balanced,  must  be  given  to  the  deposi- 
tions of  the  witness  than  to  the  answer  of  the  defendant,  laying  aside  all  re- 
collection that  the  oath  of  one  of  the  parties  is  that  of  an  interested  person. 
Vide  etiam  S.  L.  Eatt  India  Company  ▼.  JDonoU,  9  Ves.  275«  5.  C.  1  Smith, 
913.    Cooke  v.  Clay  worth,  18  Ves.  12,  and  Savage  v.  Brookaoppf  ib.  335. 

( Y)  S.  L.  Le  Nete  v.  Le  Neoe,  3  Atk.  649.    S.  C.  2  Ves.  64.    Amb.  436.   Sotice  to  agni 
2  Bro.  P.  C.  73.    Blenkarne  v.  Jen^fins,  S.  C.  2  Vern.  609.  10  Mod.  492.  1  lb.   bMt  itHneipalt 
244.    2  lb.  278.    CooU  v.  Mammon,  2  Bro.  P.  C.  596.    5  Ib.  355.    2  Ball   &    ^J^I^Ju!^^ 
Bea.  304.    Et  Tide  voU  ii.  p.  586,  in  notis.    In  a  late  case,  a  purchaser  having 
CBiployed  the  vendor's  agent,  who  had  notice  of  an  incuoibraQce,  was  charged 


S66  CHAP.  xhr.        of  priority  in  incumbrancrs, 

^.S.l.«      S«;  if  *«  ^^^  W  be  not  arf  «fom,  as  if  the  charge  be 
ft  pMiftoe  arcr.  positive^  and  the  answer  only  to  beliefs  that  not  being  suflS^ 

(Jk)  Amot  V.  Biieoej  1  Ves.  95.  97.    Sed  qoaere. 


with  notice,  notwithstanding  the  purchase  was  made  nnder  the  sanction  of 
the  coart,  and  an  infant  was  interested  in  it    ToMlmin  ▼.  Sieersy  3  Meriv.  SIO. 
If  the  rule  that  notice  to  an  agent  is  notice  to  the  principal  were  otherwise, 
great  inconvenience  would  ensue,  and  the  old  doctrine  of  notice  wontd  be  in 
imminent  danger;  for,  as  observed  by  Lord  Talbot,  m  AUorneff-Genend  v.' 
Gifwer,  f  Eq.  Ca.  Abr.  685,  pi.  11,  n.  a  man,  who  had  a  mind  to  get  another^ 
estate,  might  shut  his  own  eyes,  and  employ  another  to  treat  for  him,  who  bad 
[  555  *  1    notice  of  a  former  title,  which  would  be  a  nuwtlest  cheat.    So  in  SheUon  v« 
Cox,  t  Eden,  2SQ.  S.  C.  Amb.  6t6f  Lord  Northington  said  it  was  a  fixed  and 
settled  principle,  that  notice  to  an  agent  was  notice  to  a  principal.    If  it  were 
held  otherwise   it  would  cause  great  Inconvenience,  and  notice  wonld  be 
avoided  in  every  case  by  employing  agents*    Notice  therefore  to  the  agent  iv 
clearly  notice  to  the  principal.    But  the  agent  cannot  stand  in  the  place  of 
the  principal  until  the  relation  of  principal  and  agent  Is  constituted ;  and  as 
to  all  the  information  which  he  has  previously  acquired,  the  principal  is  a 
But  naiiee  to     ">®i'®  stranger.    Consequently,  to  affect  a  principal  with  notice  through  tbe 
ugeni  mm$t  ft*  means  of  bis  agent,  the  notice  must  be  in  the  same  transaction,  and  while  the 
^iJJJ^  *"•"**  relation  of  principal  and  agent  subsists.    Fitzg.  «97.  Bam.  220.    Fourth  reso- 
lution In  W9nley  v.  Searboro\  S  Atk.,  392.    Hiern  v.  MiU,  13  Ves.  121.    H«- 
rnilton  ▼.  Royse,  2  Sch.  &  Lef.  315.    Mountford  v.Seotty  3  Madd.  Rep.  34. 
&  C.  1  Turn.  278.    Et  infra,  vol.  ii.  p.  586.    But  notice  will  not  be  presumed 
merely  from  the  circumstance  of  title-deeds  having  been  laid  before  a  counsel 
or  attorney,  or  from  any  thing  that  could  not  be  supposed  to  make  an  im- 
pression on  the  memory.    AtHdey  v.  BaUlie^  2  Ves.  370, 
SmuBOBiopvT'      The  same  rule  that  notice  to  be  binding  must  be  in  the  same  transaction, 
cAoser  Maise^.   applies  to  the  purchaser  himself  as  well  as  to  an  agent  or  attorney.     Upon  the 

point  whether  the  purchaser  should  be  deemed  to  have  had  notice  of  judg- 
ments, Lord  Redesdale  in  one  case  made  this  distinction :— If  a  man  purchases 
an  estate  nnder  a  deed,  which  happens  also  to  relate  to  other  lands  not  com- 
prised in  that  purchase,  and  after  purchases  the  other  lands  to  which  an  ap- 
parent title  is  made  independapt  of  that  deed,  the  former  notice  of  the  deed 
willnot»f  j^Mlf  tiflect  him  in  tbe  second  transaction,  for  he  was  not  bound 
to  carry  in  his  recollection  those  parts  of  a  deed  which  had  no  relation  to  the 
particular  purchase  he  was  then  about,  nor  to  take  notice  of  more  of  the  deed 
tlian  affected  his  then  purchase.  But  if  a  man  agrees  to  purchase  nnder  limita- 
tions in  a  deed,  which  make  it  necessary  upon  that  transac*'  vu  for  him  to  look 
Into  that  deed,  and  the  deed  contams  recitals  of  judgments  affecting  the  lands 
he  has  so  agreed  to  purchase,  he  is  bound  by  those  judgments,  for  he  has  k 
right  to  see  the  whole  deed  nnder  which  he  purchased,  and  therefore  mnst  be 
taken  to  have  seen  the  whole,  and  must  consequently  be  presumed  to  have 
taken  notice  of  every  thing  contained  in  it  affectiog  his  purchase.  HttnuUai 
V.  Royae,  2  Sch.  &  Lef.  315,  cited  also  vol.  ii.  p.  567,  in  notis  ^Wfd  vi4€» 
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dent  to  contradict  what  is  positively  sworn,  the  rule  does  not 
apply  (z). 

And  (J)i  where  there  are  a  great  many  concurring  circum-  Cireumtimcf 
stances  that  strengthen  and  support  the  deposition  of  the  wit-  to  strengthen 
ness,  such  case  does  not  come  within  the  hefore-mentioned  *^Z?  ^ 
rule;  for  the  oath  of  a  man,  with  circumstances  corroborating 
it}  is  better  than  that  of  a  man  whose  testimony  is  not  so 
supported. 

And  if  (m).  upon  the  whole,  the  evidence  is  not  sufficiently  c««  w^  he 

,,,  ,  •ent  to  e,  jwry\ 

clear^  whereupon  to  make  a  decree,  it  may  be  sent  to  law  to      [  556  ] 
be  tried  upon  an  issue,  in  which  the  circumstances  may  be  ^J^^^^'^w^ 

tr  ^  J  witness  must 

investigated  by  the  jury.     But  where  the  defendant  in  express  gire  way  to  de* 
terms  negatives  the  allegation  of  the  bill^  and  the  evidence  is  »«/. 
only  one  person  affirming  what  has  been  so  negatived,  and 
there  are  no  corroborating  circumstances,  then  the  court  will 
neither  make  a  decree,  nor  send  it  to  a  trial  at  law  (a). 

(0  JtfMon   V.  /Zowy,   2  Atk.  141.      Pemher  v.  MeJtkere^  Bro.  C.  C.  5(. 
WiOUm  V.  HoMt,  ibid.  19.  [S.  C.  2  Dick.  550.  nomine  Pemhy  v. 

(m)  Anmi  v.  Bucoe,  i  Yes.   97.      Matke».-^Ed.'\ 


(Z)  As  to  the  learned  author's  quaere  in  note  (Jk)y  the  Master  of  the  Rolls  Auihor^s  qwer$ 
in  a  late  case  remarked,  that  it  was  said  with  troth,  that  where  the  answer  <><^->*ti'^* 
is  not  as  positive  as  the  testimony  of  the  witness,  the  testimony  of  the  witness 
shall  prevail  against  the  answer,  or  supposing  the  answer  positive,  yet  if  the 
testhnony  of  the  witness  be  confirmed  by  circomstances,  in  that  case  also  the 
testimony  of  the  witness  so  supported  and  confirmed,  shall  prevail  against  the 
answer.    Piling  v.  ArmUage^  12  Ves.  80. 

(A)  So,  in  the  case  of  the  EeMk  India  Company  v.  Donald,  9  Ves.  285.     [  555  «  1 

S.  C.  1  Smith's  Rep.  213,  the  role  of  equity  was  admitted  to  be,  that  if  there  Rrference  to 

is  nothing  more  than  the  positive  unqualified  assertion  of  one  witness,  and  a  cases  coa/irm- 

tng  doctrine  tn 
positive  denial  by  the  defendant,  the  plaintiff  shall  not  have  a  decree.    But  text, 

the  Chancellor  allowed  that  there  might  be  an  exception  to  that  rule  upon 
circumstances  giving  greater  credit  to  the  witness,  and  said,  that  if  the  de- 
fendant desired  it,  he  would  send  the  cause  to  a  jury,  with  liberty  to  examine 
both  him  and  the  witness.  Numerous  other  cases  coofirm  the  same  doctrine, 
to  which,  in  a  work  of  this  nature,  it  is  merely  necessary  to  refer.  See,  in 
mddition  to  the  cases  already  cited,  Ibbotion  v.  RAodes,  2  Vem.  554.  Anon. 
3  Atk.  270.  Only  v.  WaJker,  ib.  407.  Le  Neve  v.  Le  Neve,  ib.  649.  Glynn  v. 
Bmdc  of  England,  2  Ves.  42.  JoUand  v.  Stainbridge,  S  ibid.  478.  Cooth  v. 
Jackson,  6  ibid.  40.  Kemys  v.  Procter,  3  Ves.  &  Bea.  59.  Dawson  v.  Massey, 
1  Ball  &  Bea.  234.  TooU  v.  Medlicat,  ib.  403.  Morpkett  v.  Jones,  1  Svranst. 
172.    5.  C.  1  Jno.  Wils.  100.    Et  vide  1  Phillips  on  Evid.  151,  4th  edit. 
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Not  neeeitary  On  pleading  (n),  that  the  defendant  is  an  incumbrancer 
uJiuir'^tS^  for  a  valuable  consideration  without  notice,  it  is  sufficient 
rideration.         ^  aDegc,  that  the  purchase  of  the  prior  incumbrance  was 

made  for  a  valuable  consideration,  without  stating  the  paid- 

cular  sum  (b). 

(n)  iCh.  Ca.d4. 


Design  of  note*      (^)  Notwithstanding  the  tedious  prolixity  into  which  this  chapter  hms  di* 

verged,  the  subject  of  it  is  still  deserving  of  further  consideration,  both  as  it 
regards  a  recapitulation  of  its  leading  features,  and  the  allusion  which  it  will 
be  necessary  to  make  to  the  subsequent  determinations  on  the  subject.  To 
facilitate  this  consideration,  it  will  be  attempted  to  exhibit  in  a  concise  Ibna 
the  leading  features  of  the  doctrines  of  priority  and  tacking,  and  tiien  coiu 
elude  with  a  few  brief  observations  on  the  subject  of  notice. 

PRIORITY*  I*  As  to  Priority  *.— Beginning  with  the  most  absolute  and  arbitrary  rote— 

Indontre  aet.    mortgages  by  demise  under  inclosure  acts  made  by  tenants  for  lives,  hnsbandi 
seised  Jure  vxorisj  and  other  persons  having  but  partial  interests  in  the  pre- 
mises, for  the  purpose  of  enabling  such  persons  to  defray  the  expences  of  the 
iuclosnre,  are,  by  the  authority  of  parliament,  entitled  to  priority,  over  and 
beyond  all  other  mortgages  and  incumbrances,  whether  they  have  notice  of 
prior  incnrahrances  or  not.    The  terms,  therefore,  created  by  such  mortgages 
confer  a  right  to  the  possession,  and  enable  the  mortgagee  and  his  assignee  to 
maintain  an  action  of  ejectment  against  and  in  preference  to  all  other  persons. 
Consequently  these  terms  ought  to  be  regarded  with  more  tlian  ordinary  atten- 
tion in  all.  subsequent  mortgage  transactions.    But  quaere,  if  the  term  is  enti- 
tled to  this  precedence  when  its  purpose  is  satisfied,  and  it  is  assigned  to 
attend  the  inheritance.    The  words  of  the  General  Inclosure  Act  are,  that  a 
mortgage  for  the  inclosure  expences  shall  not  be  drfemlei-^yvhen,  then,  the 
mortgage  is  discharged,  and  there  is  no  longer  any  chance  of  its  being  de- 
feated, can  the  term  confer  that  precedence  which  while  it  was  bearing  fruits 
it  certainly  would  ?    And  here  by  the  way  note,  that  where  a  tenant  for  life, 
who  was  impeachable  for  waste,  felled  timber  to  raise  the  expences  of  the 
inclosure,  instead  of  exercising  his  power  of  mortgaging,  he  was  decreed  to 
account  to  the  owner  of  the  next  estate  of  inheritance,  Lee  v.  AUton^  i  Ves. 
jon.  78 ;  although  according  to  Brown's  report  of  this  case,  there  were  In- 
termediate remainders  that  might  have  arisen.    1  Bro.  C.  C.  194.    Et  vide 
Gower  v.  £yrf.  Coop.  156. 

By  poseeteion         ^^*  '^^^^  person  who  has  the  contronl  over  the  legal  estate,  whether  in  fee 
oj  Ugnl  ntate,   or  for  years,  and  whether  such  legal  estate  be  attendant  on  another  estate  or 

In  gross,  and  whether  satisfied  or  not,  so  as  to  be  able  to  establish  a  title  at 
law  to  the  possession,  or  to  protect  himself  in  the  possession,  will  be  entitled 
to  priority  over  all  other  persons,  provided  he  have  not  notice  of  their  incum- 
brances at  the  time  of  his  obtaining  a  lien  or  estate  in  the  land.  Where  the 
legal  estate  has  not  been  acquired  In,  the  first  mortgagee  has  the  best  right 
|o  call  for  it.    If  it  consist  of  a  term  attendant  on  the  inheritance,  notice  to 
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the  tnutee  will  make  bis  anignmeiit  in  favor  of  a  second  incumbrancer  a 
breach  of  trust,  bnt  no  more,  see  ante,  475. 

Sd.  As  to  the  priority  of  Incumbrances,  eqoity  creates  no  new  title,  bnt  No  equUabU 
merely  refuses  to  take  away  the  protection  which  the  legal  estate  affords  to  P*^^"^  V* 
the  person  holding  it,  by  enabling  him  at  any  time  to  take  possession  of  the 
estate  in  an  ejectment  at  law.  Among  mortgagees,  where  none  has  the  legal 
estate,  the  rule  in  equity  Is,  qui  prior  egt  tempere  potior  eotjure,  t  P.  Wms.  491. 
1  Bro.  C.  C.  63 ;  and  therefore  the  buying  a  first  mortgage,  when  the  legal 
estate  is  in  a  third  person,  will  be  of  nd  avail.  Clark  v.  Ahhot,  Barn.  C.  C. 
457.  dHorreit  ▼.  Pa»ke^  t  Atk.  52.  MaJtthewt  v.  Cariwrighiy  2  ibid.  347.  Pom- 
fret  V.  Windior^  8  Ves.  486.  WortUy  v.  Birkhead,  2  ibid.  571.  S  Atk.  809. 
Belcher  v.  Renforthy  6  Bro.  P.  C.  28.  lUbinson  v.  Paruoa,  1  Bro.  C.  C.  63. 
WiUougkby  v.  WiUougkbyf  1  T.  R.  763.  So  also  a  fourth  mortgagee  gains  no 
priority  by  purchase  of  the  second  mortgage,  ante,  447.  Where*,  however, 
the  steward  of  a  manor  mortgaged  his  estate  four  times,  but  entered  the 
admittance  of  the  third  mortgage  in  a  wrong  book,  contrary  to  the  custom  of 
the  manor,  priority  was  decreed  in  favor  of  the  fourth  mortgagee,  on  tlie 
ground  that  he  had  no  notice  of  the  third,  it  being  entered  in  a  wrong  book. 
fVelman  v.  Warren,  2  £q.  Ca.  Abr.  595,  pi.  9.  S.C,  infra,  vol.  ii.  563,  in 
noiiM* 

4th.  The  question  of  priority  between  Incumbrances,  if  the  legal  estate  has   Exeepi  whom 
not  been  got  in,  depends  on  the  better  right  to  call  for  it  j  and  the  prior  in-   i^^^^^^  •«<- 
cumbrancer,  if  he  has  that  right,  is  in  equity  in  the  same  state  as  if  he  had 
an  actual  assignment.  Knotty  Ex  parte^  11  Ves.  618.    Et  vide  ante,  449,  n.  (S). 
This  doctrine,  however,  must  now  be  considered  as  over-ruled,  see  Frere  v.  ^ 

Moorey  ante,  451.  The  only  protection  is  an  actual  assignment ;  a  covenant  to 
assign  even,  or  an  express  trust  fastened  on  the  legal  estate,  in  the  hands 
of  the  old  trustee,  will  not  be  sufficient*    Ibid. 

5th.  Nothing  bnt  a  mere  voluntary  and  unjustifiable  concurrence,  on  the   Poftponermemi 
part  of  the  mortgagee,  to  the  mortgagor's  retaining  the  title-deeds,  will  be   *V  permttv^ 
deemed  a  reason  for  postponing  such  mortgagee  to  subsequent  incumbrances,  retain  deedo* 
Phtmb  v«  Fluitj  2  Anstr.  432.     1  Fonb.  167.    Barnett  v.  H'eston,  12  Ves.  13U. 
Harper  v,Faulder,  4Madd.  129.  Ante,  54,  57,  and  473.    But  though  courts 
of  equity  will  not  on  such  ground  postpone  the  first  mortgagee,  yet  it  seems 
that  they  will  not  take  from   the  second  mortgagee  the  title-deeds,  nnl«'ss 
the  first  mortgagee  will  undertake  to  pay  him  his  money.    Head  v.  Egerton^ 
3  P.  Wms.  279.    Ante,  472.    Infra,  vol.  ii.  590. 1051. 

6th.  Standing  by,  and  wilfully  permitting  a  mortgage  transaction  to  pro-   Or  ttandinf  6y 

ceed  without  disclosing  a  prior  incumbrance  (if  any),  will  postpone  the  party  aad  encoaraf^ 

80  tacitly  acqniescing  in  the  subsequent  incumbrance,   and  will  entitle  the  ^^   saMe^acaf 

other  party  to  a  priority.    Barneit  y.WilU^  Pre.  Ch.  131.    £t  vide  ante,  437, 

as  to  witnesses.    So,  an  absolute  denial  of  a  prior  incumbrance,  if  informed 

that  other  suhis  are  about  to  be  lent,  will  postpone  the  person  so  denying  his 

debt  and  security,  and  give  a  preference  to  the  other  party,  ante,  445,  6 ;  et 

vide  ante,  443,  446,  as  to  where  a  person  makes  a  false  representation  through 

mistake. 

7th.  The 

3  C  2  I 
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Secimd  mort-  7t||.  The  Court  of  Chancery  will  give  %  person  who  has  obtahied  a  awrt* 
?aw  what  pri'  6^^^  ^^  ^^®  equity  of  redemption  this  chance,  that  be  may  get  in  tbelepl 
ority,  estate  if  he  can,  and  if  he  does  get  it  in,  the  legal  estate  being  united  to  bis 

equity  of  redemption,  he  will  have  a  priority  to  all  the  mesne  mortga^ei, 
Bamet  v.  Wetton^  is  Yes.  130 ;  and  thai  notwithstanding  the  mesne  laoft- 
gages  are  dnly  registered,  infra,  vol.  ii.  6S7. 

Primly  by  Bth.  An  equitable  mortgage  by  possession  of  the  title-deeds,  coafen,  sa 

equiiabU  morU  the  person  holding  the  deeds,  a  priority  to  other  creditors.  So  does  a  letter 
^^  *      „^         to  a  specific  creditor  agreeing  to  make  him  a  mortgage.    Infra,  558,  i.  4. 

et  vide  vol.  ii.  1049. 

Aeeeleration.  9th.  As  connected  with  the  subject  in  hand,  it  may  not  be  amiss  to  obterre, 

that  it  appears  to  have  been  thought,  that  if  there  are  two  mortgagees,  sod 
the  first  in  point  of  charge  buys  in  the  inheritance,  he  will  thereby  let  i&  the 
other  on  the  estate  discharged  of  the  prior  mortgage.  3  Pres.  Con.  571  The 
rule  deducible  from  a  recent  case  is,  that  if  a  third  incambraocer,  hsruig 
constructive  notice  of  tiie  second  mortgage,  fails  to  keep  the  first  secority  os 
foot  for  his  protection,  he  is  not  entitled  to  stand  in  the  place  of  the  first 
mortgagee  against  the  second.  *  Parry  v.  Wright^  cited  infra,  vol.  ii.  pages 575< 
and  1089. 

Priority  by  eX"  10th.  In  a  case  where  one  seised  in  fee,  snlject  to  several  eqoitable  is- 
€iftion  in  co»e-  cumbrances,  conveyed  the  legal  estate  by  way  of  mortgage  and  covensnted 
cttatfrroiices.         against  incumbrances,  except  some  of  the  eqoitable  uicnmbrances,  wbich 

were  later  in  date  than  others ;  it  was  held,  that  the  mortgagee  was  a  trustee 
for  the  excepted  creditors  only,  who  had  by  that  means  acqnired  a  preference 
to  the  equitable  claims  of  their  companions.     Jngram  v.  PeUtamy  Amb.  15S. 

Tackiko  II.  As  to  Tacking :— 1st.  A  pnisne  mortgagee  may  tack  his  incombrsoce 

iMor*  ^*  ei  ^  *®  *  P'*®'  satisfied  mortgage  of  the  legal  estate,  and  thereby  obtaui  a  prefer- 

^iher ;  c°ce  to  the  mesne  mortgage,  judgments,  or  other  incumbrance,  of  which  be 

[  5£8   ]       had  no  notice  at  or  before  the  execution  of  his  mortgage  as  distingaisbed 

from  notice,  at  or  before  the  time  of  bis  completing  the  purchase  of  socb 

satisfied  mortgage ;  notice  of  the  eigne  mortgage  at  the  latter  period  not  beisg 

of  any  avail,  see  infra,  vol.  ii.  696,  7. 

if  Jbrtt   mort*        Sd.  There  cannot  be  any  tacking  of  one  mortgage  to  another,  miless  the 
gage  forfeited,  prfor  mortgage  be  forfeited,  see  ante,  p.  523. 

■ 

Of  tucking  3d.  A  pnisne  mortgagee  may  tack  his  mortgage  to  the  eigne  incnmbisDCC, 

mortgage  to  whether  the  incumbrance  be  a  mortgage  or  a  judgment,  ante,  452,3, 4.  And 
brance!^  '*«*i  whether  it  be  of  part  only,  or  of  the  whole  estate  comprised  ui  the 

pnisne  incumbrance,  (ante,  476,  7,  8)  provided  the  eigne  incumbrance  cooftr 
a  title  to  the  legal  estate.  But  a  second  mortgagee  or  assignee  of  the  eqsi^ 
of  redemption,  will  not  be  compelled  to  redeem  both  the  mortgage  and  judg- 
ment where  the  first  mortgagee  buys  in  a  subsequent  judgment,  withoat  the 
consent  of  the  mortgagor,  ante,  5«7.  And  it  is  very  questionable,  whether 
on  a  bill  to  foreclose  the  mortgagor  himself  would  be  compelled  to  pay  sDore 
than  the  principal,  interest,  and  costs  on  the  first  mortgage,  though  it  is  pos- 
sible, that  on  a  bill  to  rtdeem  he  may  be  decreed  to  pay  both  the  mortgagft 
and  the  judgment  too,  ^ 
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4th.  So,  a  mortgagee  may  tack  to  his  eecnrity  farther  sams  lent,  if  he  have  Fkrtker  fld- 
oo  notice  of  meftne  incumbrances  at  the  time  of  making  sach  farther  advances^  ^«>*^^  ^  mart' 
ante,  5f4.  And  if. he  take  a  judgment  for  such  farther  advances  it  will  be 
the  same.  Bnt  if  all  the  mortgagees  are  equitable  incumbrancers,  tacking  is 
out  of  the  question,  whether  with  or  without  notice,  ante,  p.  451,  n.  Hence 
a  second  mortgagee  can  never  tack  subsequent  advances  to  his  mortgage  as 
against  a  mesne  third  incumbrancer,  if  the  ^rst  mortgage  bet»/ee,  bnt  this 
is  certainly  a  flaw  in  the  analogy  which  courts  of  equity  profess  to  observe 
between  legal  and  equitable  estates*    £t  vide  ante,  p.  5t4. 

It  can  be  of  little  advantage  for  an  annuitant  to  buy  in  a  first  mortgage,  AmnaiaiU  com* 
as  he  has  nothing  to  tack  to-— the  second  mortgagee  may  redeem  the  first  Mt  tcck, 
mortgage  without  redeeming  the  annuity.  The  annuity  is  a  purchase,  not  a 
security.  In  a  mortgage  the  principal  debt  still  continues  until  the  equity  of 
redemption  be  foreclosed ;  but  upon  the  purchase  of  an  annuity  the  principal 
money  paid  for  the  annuity  is  gone  for  ever,  and  consequently  if  a  re-pur- 
chase be  made  under  a  clause  for  that  purpose,  the  money  paid  upon  that 
occasion  is  not  in  discharge  of  a  debt,  but  as  the  consideration  for  a  new 
purchase.  A  mortgage,  moreover,  is  the  personal  estate  of  the  mortgagee, 
thoogh  it  be  made  to  him  in  fee ;  but  an  annuity  is  considered  as  the  real 
estate  of  the  grantee,  if  it  have  a  freehold  quality,  t  Atk.  497.  1  Ves.  40S. 
t  Sand.  U.  Si  T.  313,  4th  edit. 

5th.  A  first  mortgagee  may  tack  subsequent  judgments  to  his  mortgage,  of  tadtmg 
if  he  have  no  notice  of  the  intervening  incumbrances,  ante,  5f 5.    Skepperd  J^f»t^*  ^ 
▼.  TUieyy  t  Atk.  350.    Amm,  2  Ves.  669.  mortgage. 

> 
6th.  A  mortgagee  may  tack  his  subsequent  bond  to  bis  mortgage,  as  against  {jftaekmghimi 

the  mortgagor's  heir  (if  bound)  or  beneficial  devisee,  but  not  as  against  ere-  <o  nwrtgage, 
ditors,  trustees  for  creditors,  or  other  persons  entitled  for  a  valuable  consi- 
deration, either  under  the  mortgagor,  or  under  his  heir,  executor,  or  devisee. 
Cotewum  v.  Winch,  1  P.  Wms.  775.    PowU  v.  Corftcf,  3  Atk.  556.    Tnughtan 
v«  Tnmgkiomt  1  Ves.  87.    Heames  v.  Btmee^  3  Atk.  630.    ilara.  3  Salk.  84, 
(where  the  position  is  mis-stated  bylSir  W.  D.  Evans  in  a  note  there.)  IMSdan 
V.  Handle  3  Bro.  C.  C.  169.    Bnyliy  v.  Rahnrnn^  Pre.  Ch.  89.    Ibid.  198,  and 
It  Mod.  569.    Ecclee  v.  Thawellf  nomine  Anon.  8  Vem.  177.    Et  vide  ante, 
pages  348,  351,  and  359,  notes  (G),  (K),  and  (L).    A  distinction  has  been 
taken  in  reference  to  taclcing  bonds,  between  a  l;'*i  to  redeem  and  a  bill  to 
foreclose,  infra,  vol.  iL  1096.    In  the  former  case,  it  is  said,  the  mortgagor 
shall  not  redeem  without  paying  the  subsequent  bond  debt  as  well  as  the 
money  secured  on  mortgage ;  and,  in  the  latter,  that  he  will  be  liable  to  pay 
the  mortgage  debt  only,  for  that  the  bond  was  originally  no  lien  on  the  land, 
t  Ch.  Ca.  164.  «  Ibid.  194.    1  Ch.  Rep.  847.   1  Vem.  245.  Pre.  Ch.  407.  Gilb. 
Eq.  Ca.  96.  But  the  rale,  as  stated,  seems  to  be  correct  without  tiie  distinction^ 
infra,  vol.  U.  1019.    It  is,  however,  now  clearly  settied,  that  the  /gfat  to  attach 
a  subseqnent  bond  debt  to  a  mortgage  cannot  be  made  available  against  an 
assignee  of  the  equity  of  redemption.    Adrnm  v.  Cloxfoa,  6  Ves.  S39.    Trough* 
ion  V.  Troughionf  1  ibid.  86.    Jackson  v.  Larngfordy  nommo  Anon*  t  Ves.  668, 
and  Heamei  v.  Btmee,  ubi  supra,  and  note.    If  a  person  indebted  by  mortgage  {Vobrnt^ryp^* 
and  bond  pay  money  to  his  creditor  generally,  the  creditor  may  apply  it  in  pijedtoloiidor 
discharge  either  of  the  inortgage  or  the  b^nd.     Wilkinaon  Vi  Sierne,  9  Mod.  mortgagt,) 
487.     Infra;  vol.  ii.  944.  7Ui.Bot 
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Bui  noi  simpte      ^tli.  But  a  inortgagee  will  not  be  allowed  to  tack  sinpte  contract  debts  U 
contract  debt»     his  mortgage,  althongh  the  mortgagor  may  have  entered  into  a  parol  agree- 
S^^'      Qjgg^  ||j^^  |jg  glij^ll  1,^  ^^  liberty  so  to  do.    See  ante,  p.  524,  n.  (S). 


Nor  mortgage 
to  judgments. 


8th.  A' creditor  by  jodgment,  statute,  or  recognizance,  bnying  in  tiie  finr 
mortgage,  cannot  tack  the  judgment,  statute,  or  recognizance,  to  the  mort- 
gage, because  he  did  not  lend  his  money  on  the  credit  of  tlie  land ;  nor  can 
be  be  called  a  purchaser,  having  no  present  right  in,  but  merely  a  lien  on 
the  land.     WartUy  v.  Birkheadf  i  Ves,  571,  ante,  p.  5^.    A  mere  judgment 
creditor,   though   he  deals  originally  for  a   lien,  does  not  get  an  estate  to 
the  land,  he  has  neither  Ju$  in  re,  nor  Jus  ad  rem.    But  if  there   be  once  a 
creditor  by  mortgage,  and  he  afterwards  advances  money  upon  a  judgment, 
the  court  will  intend  that  he  makes  that  advance,  meaning  to  take  a  security 
upon  the  land  for  both,  and  he  may  tack ;  but,  if  he  remains  a  mere  jndg- 
ment  creditor,  the  court  says  he  does  not  deal  upon  the  faith  of  the  land  in 
this  sense,  that  he  does  not  contract  for  an  interest  in  tlie  land,  and  then  he 
cannot  tack.— ffno^(,  Ex  partCf  ll  Ves.  617. 


Nor  mortgage        9th.  So,  a  bond  creditor  gains  no  preference  by  buying  in  the  first  mort- 
to  Mfia.  gage,  for  he   cannot  tack  his  bond  to  the  mortgage  against  subsequent  in- 

cumbrancers. 

[  559  ]  lOth.  A  mortgagee  of  copyholds  cannot  tack  a  judgment  to  his  mortgage. 

Nor  judgment    because  judgments  do  not  affect    lands  of  that    tenure.      Caaacji  v.  Fade, 


Tacking  in 
Ireland, 


To  tack,  both 
incumbreutces 
muat  be  held  in 
aaai€  right. 


No  tacldng 
against  assig' 
nt'es  qf  bank- 
ruptf  when. 


11  tb.  A  mortgagee  in  Ireland  is  prevented,  by  the  operation  of  the  registry 
act  (6  Anne,  c.  2.  Irish  Stat.)  from  tacking,  so  as  to  gain  a  priority  against 
mesne  registered  incumbrances.  See  Latouch  v.  Ihmsanyf  1  Scb.  &  Lef.  154y 
and  post,  vol.  ii.  6S0,-n. 

12th.  The  right  of  the  first  mortgagee  who  has  the  legal  estate,  to  tack  u 
againct'mesne  mortgagees,  does  not  cover  a  mortgage  of  the  equity  of  redemp- 
tion coming  to  him  as  executor.  For  it  is  just  the  same  as  if  tlie  estate  were 
in  two  different  persons,  being  In  the  same  person  in  different  capacities.  The 
legal  estate  is  in  him  in  his  own  right,  and  the  equitable  interest  in  him  in 
right  of  another.  The  leg^^  and  equitable  estate  therefore  cannot  unite  to  the 
effect  of  squeezing  out  (as  it  is  termed)  mesne  mortgagees,  per  Sir  Wro.  Grant, 
in  Barnet  v.  Weston^  12  Ves.  l55.  But  as  no  authority  was  produced  on 
either  side.  Sir  William  Grant  wished  to  see  whether  any  decision  bad  taken 
place  on  the  question,  and  whether  it  had  been  discussed.  If  he  found  any 
thing  upon  it  he  would  mention  it.  But  the  cause  was  not  mentioned 
again. 

13th.  A  mortgagee  will  not  be  permitted,  as  against  the  assignees  of  a  bank- 
rupt, to  tack  a  mortgage  made  subsequently  to  the  act  of  bankruptcy,  though 
witiiont  otice  and  previous  to  the  commission;  not,  though  he  have  the 
legal  estate.  Herbert,  Ex  parte,  IS  Ves.  183.  This  case  was  decided  a  few 
months  after  the  passing  of  Sir  Samuel  Romilly's  act,  and  without  any  reference 
to  that  statute.  It  is  denied  to  be  ^aw  -by  Mi*.  Sudden  Ven.  &  Par.  647, 5jUied. 


AND  THE   DOCTRIN£  OF  TACKING,  559  tf 

bnt  it  was  adopted  by  Lord  Redesdale  id  Ijdaudu  ▼.  Dunsanyf  1  Sch.  &  Lef.  182. 
Its  authority  will  be  more  fully  investigated  in  a  fatnre  note,  post,  vol.ii.  593| 
in  mttUf  to  which  reference  is  made.  And  it  is  observable  here,  that  in  another 
case,  Bdcer  v.  HarrUy  16  Ves.  397,  (which  also  has  been  denied  to  be  law, 
see  n.  (W),  p.  53S9  ante),  where  there  were  first  and  second  mortgagees,  and 
the  mortgagor  was  a  bankmpt,  the  first  mortgagee  was  held  entitled  to  tack 
to  his  mortgage  a  subsequent  judgment  docketed,  though  no  execution  had 
issued  at  the  time  of  the  bankruptcy. 

III.  On  the  subject  of  Notice,  (which  forms  the  concluding  subject  of  Notice. 
this  chapter,  and  occupies  the  whole  of  the  succeeding  one) ;  it  is  merely  ne- 
cessary to  remark  in  this  place,  that  neither  an  act  of  bankruptcy,  2  Vem.  592. 
3  Ch.  Ca.  13.  For.  65.  4  Burr.  2425.  11  Ves.  609.  post,  vol.  ii.  590,  nor  a 
commission  of  bankruptcy,  2  Vem.  156-7.  East,  161,  sed  vide  ante,  552, 
n.  (T) ;  nor  a  decree  of  the  Court  of  Chancery,  Toth.  45.  1  Vem.  57. 122 ;  ^ 
nor  the  docketing  of  a  judgment,   2  Ch.  Ca.  47.  170.    Amb.  154.   1  ibid.  37. 

5  Freem,  176,  will  of  Itself  be  notice  to  a  purchaser  or  mortgagee;  nor  will 
the  enrolment  of  a  bargain  and  sale,  or  the  registration  of  a  deed  in  a  register 
county,  be  of  itself  notice  to  a  subsequent  mortgagee  of  the  prior  Incuinbnuice, 
Moreeoek  v.  Diclans,  Amb.  678.  Cbival  v.  NicholU^  1  Str.  664.  See  on  this 
subject,  BusheU  v.  Bushell,  1  Sch.  Sc  Lef.  92.  103,  and  see  ibid.  137  and  157, 
as  also  post,  vol.  ii.  616,  et  seq.  But  note,  a  public  act  of  parliament,  2  Ves. 
48 ;  and  a  lis  pendens^  ante,  542,  will  be  notice  to  all  the  world.  Lastly,  it 
may  not  be  amiss  to  mention,  that  actual  notice  of  a  bargain  and  sale  not  en- 
rolled, 3  Atk.  651,  2,  or  of  a  deed  not  registered,  Buahell  v.  BusheUf  1  Sch. 

6  Lef.  102.  WorHeyy.  De  Mattos,  1  Burr.  474,  et  vide  2  Sch.  &  Lef.  532; 
or  of  a  judgment  not  docketed,  Davis  v.  Strathmorey  16  Ves.  419,  will  re- 
spectively affect  a  purchaser ;  and  be  binding  on  him  in  equity  in  the  same 
manner  as  if  the  bargain  and  sale  had  been  enrolled,  the  deed  registered,  or 
the  judgment  docketed.  But  a  mortgagee  need  not  give  notice  of  his  mort- 
gage to  a  purchaser  of  the  estate.    Oibonu  v.  Lea,  9  Mod.  97. 


END   OF   THE    FIRST    YOLUIIE. 
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